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HoM. C. G. EOSTER, District Judge, Kansas. 
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United States v. Des Moines Eiveb Nav. & R. Co. et d. 

IClreuit Court, N. D. Iffwti, C. D. June 13, 1890.) 

PCBLio Lands — Gbants to State— Rights op Gkantbbs of State. 

Where the United States grants lands to a state to ald in improviog- a navigable 
river, and thé state grants tbe lands covered by the grant to a corporation on con- 
dition thaib it will oarry ont such Improvements, and af terwards, on the corporation's 
f ailure to complète the improvements, by act of législature, releases it f rom the 
contraot and oonfirms the grant, congress will be presumed tohave notice of such 
aot; aftd a subséquent resolution of congress, relinquishlng to the state certain 
land which bad been erroneously cerlifled by the secretary of the interior as in- 
cluded in the original grant to the state, will inure to the beneflt of the corporation, 
as the slate's grantee. 

In Equity. 
: Bill for cancellation of certain conveyanees by the secretary of the in- 
terior, the governor of lowa, and for the quieting of the title of the United 
States to certain realty in lowa. Submitted on behalf of the Des Moines 
River Navigation & Railroad Company on démarrer, and as to the other 
défendants on the pleadings and proofs. 

John F; Stone, Asst. Dist. Atty., D. C. Chase, and W. S. Clark, for 
coraplainant. 

Benton J. HaU and Gatch, Connor & Weaver, for défendants. 

Shiras, J. In order that the purpose and scope of the bill filed in 
this cause by the United States may be fairly understood, it becomes 
oecessary to give an outline of the législation, national and state, affect- 
ing what are commonly known'as the "Des Moines River Lands," together 
with the departmental action based thereon, and the construction given 
thereto in the décisions rendered by the suprême court of the United 
States in the many cases arièing ont of the conflicting claims made to 
the lands in question. 

By an act approved August 8, 1846, the Congress Of the United States 
"granted to the tferritory of lowa, for the purpose of aiding said territory 
to improve the navigation of the Des Moines river from ite mouth to the 
i* v.43F;no.l — 1 
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•Ëaccoon Fork,'(so called,) in said terri tory, one equal moiety, in alter- 
nate sections, of the public lands (remaining ïinsold, and not otherwise 
disposed of, incumbered, or approj^iated) in a strip five miles in width 
on each side of said river, to be sdécted within said territory by an agent 
or agents to be appointed by the governor thereof, subject to the approval 
of the secretary of the treasury of the United Statef." The remaining 
sections of the act provide for the method of disposmg of the lands as 
the work of improvement should progress, declaring the river to be a 
public highway for the use of the government of the United States free 
from any toll or bther' charge upon the property of the United States, 
and prbviding that the lands should not be sold for a priée îower than 
the minimum price of other publie lands. Tmmediately after its admis- 
sion as a state, lowa, through its gênerai assembly, accepted the grant 
for the purposes named, and, through commissioners appointed for that 
purpose, selected the odd-numbered sections as descriptive of the moiety 
coming to the state, whîch sélection was approved by the secretary of 
the treasury, and the oflipers of the local land-office were instructed to 
reserve the odd-hunibered sections from the mouth of the Des Moines to 
the Raccoon fork thereof, the grant being held to terminate at the latter 
point. Sttbsequently, in 1849, the theh secretary of the treasury changed 
the ruling tliàt the jgrant; did not extend above the Raccoon fork, and 
held that it extended the entire length pf the river; and hence the local 
lapd-ofEoefs weré, on the lèt day of June, 1849, instructed to withhold 
from sale ail tlje land situated in the odd-numbered sections within five 
miles of the Dés Moines river above the Raccoon fork. . For the purpose 
of carrying on the work contemplated in this grant, to-wit, the improve- 
ment of the navigation of the Des Moines river, the state of lowa creatèd 
a board of public works, ûnder -whose control some progress was made 
iH;t;he érection of dams upon the river, and in clearing obstructions ont ' 
of the channel. In 1851 theboard of public Works was abolished, and 
the management of the improvement; was intrusted to a conimissioner 
and register. In 1853 a contract was »made with Henry O'Reiley by the 
commissioner aQd register, for. the carrying on by him of the work pro- 
posed to be done, which contract was by him released, under date of June 
8, 1864, in favor of the Des Moines River Navigation & Railroad Company, 
a corporation organized on the 6th day of May, 1854, with an authorized 
capital of $3^000,000; the pripçipai pbject and business of the corpora- 
tion being the iiflprovement of the navigation of the Des Moines river by 
meansof dam3,,j(ocks, and c,analB,jiiid the construction of railroads con- 
n§çted with, ipr sçparate frpna, t^e'^anie. On thQ 9th day of Juue, 1854, 
H^ Company and the cqmmissipnprs in chaire of s^id enterprise, under 
t^isiaws of the state, entered into, a coutract tyhereby the Company bound 
Hjs^f'tomake^çnd finish, the 'De% Moines, river improvement frota the 
Mississippi river to Raccoon fork, on said Des Moinça river," the âamê to ; 
bg„cpmpleted on.prjbefore t)b^ lafe dayof July, 18,58, ftnd further; agreôd 
to pay ail the défît? then outstanding by reason of the work already done 
towar,ds thç improvement pf the navigation pf said river, provided thei 
amouht thereof should not exceed $60,000, and in cpnsideration. thereof 
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was to be ànd become entitled to àll moiïeys due and owîng to saîd im- 
iprovement from ail sources; it being furtherprovided : 

"Tliàt sàid party o£ the second liart, on their part, hereby covenants and 
agrées with said party of the flrst part to sell and eonvey to the said party of 
the flrst part, in mahner and upoç the terms hereinafter providedi ail of the 
lands donated to the state of lowa for the improvement of the Des Moines 
river by act of congress of Àugust 8, 1846, which the said party of the second 
part had liot sold up to tbie 28d day of December, 1853; for which sajd lands 
the said party of the flrst part covenants and agrées, in manner and formas 
flxed by thisagreeinent, to pay the sum of thirteen hùndred thoùsand dollars." 

Ttie contract further provided the rates to be allowed for the dififererit 
kinds of work to be doae and materials to be furnished in making the 
proposed improvements, and which, when e^pendéd, were to be cred- 
ited on the sum agreed to be paid for the conveyance of the donated 
lands. It was also agreed that the navigation company should hâve the 
contrbl arid management of the improvement, with the right to collect 
tolls and water-rents for the use thereof for the period pf 40 years, at the 
expiration of which time the works were to revert to the state of lowa. 
This contract was based upon the aôt of the gênerai assembly of the state 
of lowa paSSed January 19, 1853, which authorized the commissionèr 
and register of the Des Moines river improvement to sell the lands in 
question- in such manner as would secure the early completion of the 
work ; it being further provided in said act that the lands should not be 
sold for a less sum than $1.25 per acre, nor for less than the aggregate 
sum of $1,300,000, and that any contracts made should be valid only 
when signed by the commissionèr, countersigned by the register, and 
approved by the governor. It does not appear that the contract of Jnne 
9, 1864, had attached thereto the signature of the governor, or that he 
did, at thfe time of the exécution of the contract, exécute any written 
évidence of his approval thereof. 

The navigation company made some progress in the work contracted 
to be done, but it soon became évident that the company would faU far 
short of the completion of the work by the time stipulated in the con- 
tract. It would seem that the company had become satisfied that in alJ 
probability it would be finally held that the grant of 1846 did not ex- 
tend above the Raccoon fork, and that, unless the lands above that point 
could be secured to the company, there would be no profit in the enter- 
prise. Mutual charges of bad faith were indulged in between the state 
and company officiais, not necessary to be particularized. Finally, on 
the 22d of March, 1858, the gênerai assembly of the state, by joint rés- 
olution, formulated a proposition for settlement, which on the 16th day 
of April, 1858, was duly accepted by the company. By the terms of 
this agreement it was provided that the company should exécute to the state 
full releases of ail contracts with and claims against the state, including 
rights to water-rents, and should surrender to the stàte the dredge-boat 
belonging to the improvement, arid ail material prepared for use in the 
teonstructibfa of the improvement in question, and should pay the state 
the sum of $20,000; and in considération thereof the state agreed to cer- 
tify and oonvey to Âe company ail lands granted by the act of August 
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8, 1846, which had been approved and certified to the state by the gên- 
erai government, saving and excepting ail such lands as had been sold 
or agreed to be sold and conveyed by the state or its officiais prior tothe 
23d day pf December, 1853, and especially excepting 25,487.87 acres 
lyiug immediately above the Raccoon fprk, supposed to hâve been sold 
by the gênerai government, but clainaed by the state of lowa. On May 
3, 1858, R. P. Lowe, the governor of the state, executed to the Des 
Moines RiVer Navigation & Railroad Company 14 deeds or patents de- 
scribing in détail the lands claimed uader the grant, and which include 
the lands involved in the présent suit; and on May 18, 1858, executed 
a further deed or patent, gênerai in its terms, bût using in the granting 
clause the terms in substance found in the agreement of settlement of 
March 22, 1858. Atthe December term, 1859, of the suprême court 
of the United States, in the case of Bailroad Co. v. Idtchfidd, 23 How. 
66, that court decided that the grant of 1846 extended only to the Rac- 
coon fork, and did not affect the lands above that point. In the year 
1856, congress, by an açt approved May 15, 1856, granted to the state 
of lowa, to aid in the construction of certain named Unes of railway from 
the Mississippi to the Missouri river, every alternate section, designated 
by odd nurabers, for six sections in width on each side of the said roads. 
One of the proposed lines of railway named in said act was to extend 
from the city of Dubuque to a point on the Missouri near Sioux City. 
The Dubuque & Pacific Railroad Company, by grant from the state, be- 
came entitled to the lands appropriated by the act of congress to aid in 
tnè construction of the line named, and, by virtue of this grant, claimed 
to be entitled to the odd-numbered sections lying within five miles of 
either bank of the Des Moines river; the contention being that, as the 
grant of 1846 did not extend above the Raccoon fork, the lands above 
that fork were not appropriated, and were therefore covered by the rajl- 
road grantvi The suprême court decided adversely to this claim of title 
under the railroad grant, in the case of Wolcoiiy. Des Moines Co.,5 Wall. 
681, in which it was in effect held that, although the act of 1846 did 
not cover the, lands above the Raccoon fork, yet the action of the depart- 
ment in charge of the lands in resèrving thèse lands from other use or 
disposai had t^e effect of so withdrawing or reserying the same, that the 
railroad land, grant of 1856 did not embrace the same; and that they did 
not pass to tlie state under that grant. In the unrepoïted case of RUey 
V. Welles, ai the December term, 1869, the suprême court held that 
thèse landsi above the Raccoon fork, though not covered by the act of 
1846, were rieyertheless so reserved by action of the land department 
that they, jBV'ere not open to pre-emption entry or other purchase, an^ 
hence that l^iley's éntry gave him no title; and this ruling was reaffirmed 
in the case.of Or'iMey v. Burrows, 17 Wall. 167, note. 

As alrep,dy^8tate(C,.the commissioner of the gênerai land-oflSce, the sec- 
retary of thç treasury, and the secretary of the interior, and the attorney 
gênerai had '^.i différent times held différent views as to the extent of the 
grant made, by the act of 1846; and, when the view prevailed that the 
grant términated at the Raccoon fork, the officers of the land-department 
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had openéd the lands above the fork to pre-emption entry, and many 
persons had entered into actual occupancy of the lands, had improved 
the same, had paid the requisite price in cash, or by location of military 
bounty warrants, had obtained the usual certificates as évidence of their 
supposed rights, and had in many instances procured patents from the 
United States. Others had purchased lands north of the Raccoon fork, 
either from the state of lowa or from the Des Moines River Navigation 
& Railroad Company, and had actually entered into possession, and 
commenced the cultivation, of the lands thus conveyed to them. 

At the béginningof the year 1861 the situation was as foUows: Ithad 
been decided that the act of 1846, by its terms, limited the grant of lands 
therein made in aid of the improvement of the Des Moines river to lands 
below the Raccoon fork; that the action of the department officiais had 
reserved the lànds above the Raccoon fèrk, so that the land grant in aid 
of railroads made by congress in May, 1856, did not include them, net 
were the same open to entry by settlers under the pre-emption laws of 
the United States. The rulings thus made defeated the claims of title 
to the lands above the Raccoon Ibrk made under the Des Moines river 
improvement grant of 1846, under the railroad aid grant of 1866, and 
under ail pre-emption entries made by actual settlers, and thus estah- 
lished the fact that it was within the power of the congress of the United 
States to détermine the future disposition to be made thereof. On March 
2, 1861, congress passed the following "joint resolution to quiet title to 
lands in the State of lowa:" 

"Eesolved by the senate and house of représentatives of the United States 
of Amei-ïca in congress assembled, that ail the title which the United States 
still retain in the tract of land along the Des Moines river, and above the Eac- 
coon fork thereof, in the state of lowa, which hâve been heretofore certifled 
to said state improperly by the department of the interior, as part of the grant 
by act of congress approved August 8th, 1846, and which is now held by 
honwflde pùrchasers under the state of lowa, be, and the same is heréby, reliii- 
quished to the state of lowa. 



By an act passed July 12, 1862, congress enacted: 

« mi i. 4.1._ i. -Ji-l J-.i-J_l 11 __*_ •! n •r i 



"That the grant of lands to the then territoryof lowa for the improvement 
pf the Des Moines river, made by the act of August 8, 1846, is hereby ex- 
tended so as to inelude the alternats sections (designated by oddnumbers) lyr 
ing within flve miles of said river, betweenthe Raccoon fork and the north- 
ern boimdary of said state; &uch lands are to be held and applied in accord- 
ance svith the provisions of the original grant, except that the consent of con- 
gress is hereby given to the application of a portion thereof to aid in the con- 
struction of the Keofcuk," Fort Des Moines & Minnesota Eallroad, in accord- 
ance with the provision of the act of the gênerai assembly of the state of 
lowa. approved March 22, 1858. And if any of said lands shall hâve been 
sold or otherwise disposed of by the United States before the passage of thi? 
act, excepting those released by the United States to the grantees of the state 
of lowa, under the joint resolution of March 2, 1862, the secret»ry of the in- 
terior is hereby directed to set apart an equal amount of lands within said 
state to be certifled in lieu thereof: provided, that if the said state shall havé 
sold and conveyed any portion of the lands lying within the limits of thist 
grant, the title of whieh bas proyed invalîd, any lands which shall be certi» 
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QeA to isflîd State In lieu thore'of, by Virtue of fche provisions of tWs act, shaD 
inore toàtui be beld as at trust fond for the beneflt of the person or persona, 
respectiyq^y, wliose titles shall hâve failed as aforesaid. " 

In MKtams V. Baker, 11 Wall. l'44, it was held " that by the joint 
resolùtîoii of 1861, and thé act' çf 1862, the staté'of lowa did receive 
the titlé for thç use of those to wliom she had gold them, as part of that 
gralît, àtid foi- Buch other purposes as had becolne proper under that 
gi'ant. ' In Homestead Cày-v. Valley Railrùad Co.y 17 Wall. 153, it is said : 

"Itis llierefore no longer an open question that neither the state of lowa, 
nor the ratlrcîad companlës for whose benelit the grant of 1856 was made, 
toofc anyiaile! by that act -to the lands then claîmèd to belong to the Des 
Moines river grant of 1846* and that the joint resolutioh of 2d of March, 
1861, Rnd act of 12th of July, 1862. transferi-ed the title from the United 
State^, and vested it in the state of lowa for the use of its grantees under the 
riyergrant." 

In BvMard v, RaUroad Co., 122 U. S. 167, 7 Sup. Ct. Eep. 1149, it 
was held that the order reserving the lands above the Eaccoon fork from 
market, issued April 6, 1850, hadbeen continued in force untîl the pas- 
sage oîf the act of congress of July 12, 1862, and the effect thereof was 
to defeat a title based upon a pre-emption entry permitted by the land- 
officeiB in,May, 1862. 

Pmotiëally, the cases tjiteid, and others dealing with the same gênerai 
quesUbils; had resulted in holding that the settlers who had made pré- 
emption entries upon the lands north of the Eaccoon fork, even though 
they badiprocured patents from the United States, did not thereby pro- 
cure any title to the lands occupied hy them, and henee had no stand- 
ing enabling them. to question tbè validily of the titles asserted against 
them, and derived from the act of congress of July 12, 1862, and the 
joint resolution of 1861. Many of thèse settlers had given up the con- 
tât, àhd had either abaridoned the lands, or had purchased from the 
parties holding title under the navigation company. Proceedings hav- 
ing been instituted against the settlers still in possession, looking to their 
éviction, the récognition of the hardships necessarily resulting therefrom 
led to the bringing the présent bill on behalf of the United States; the 
theory being that if grounds existed which would enable the United 
States to sueceSsfuUy assert its title to the lands in question, and to ob- 
tain a deqrèé quieting the title in the'United States, that it would then 
be placed ; within the power of congress to protect the settlers in posses- 
sion by granting them the title thus decreed to be in the United States. 
Before the filing of the bill, the gênerai assembly of the state of lowa 
had, by- au act passed March 28, 1888, relinquished to the United 
States ail thé title, righl, or ititerest held by the state to the lands in 
contrbversy. Itinay bé said that the bill proceedg upon two théories, 
the pne bfeii3g,ithat the lands granted to the state were so granted for a 
specifio purppse, to-wit, to aid in the improvement of the navigation of 
the Ï)e8 Moines river, in the carrying ont of which the United States 
had an intetest ; that the lands passed to the state clothed with a trust, 
the state rédeiving them in trust for thef purpose named ; that ail per- 
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sons takîng title under such grant to the state vTere charged wîth dotîce 
of this trust ; that there was a failure on part of the state and of tho 
navigation company to carry on the work of the improving the naviga- 
tion of the river ; that the company abandoned ail purpose of doing the 
work it had contracted to do, and that under thèse circumstances the 
settlement made between the state and the navigation company, whereby 
it was in efifect agreed that the company shouïd no longer be required 
to prosecute the work on the river, and yet should reçoive the lands re- 
maining unsold, was in violation of the terms and purposes of the trust 
under which the grant had been made to the state ; and that the United 
States is entitled to repudiate such agreement, and ail conveyancesbased 
thereon, and recover back the lands so wrongfully attempted to be con- 
veyed to the navigation company, and through it to the other défendants 
hereto. The second theory of the bill is that the lands passing to the 
state under the grant in question could only be disposed of by the state 
for the purpose of the grant, and in the quantitiee provided for thereia ; 
that the contract of June 9, 1854, and the supplementary contracts 
based thereon, between the state and the navigation company, were and 
are void on their face because they lacked the approval of the govemor; 
that in the settlement in 1858 the state could not bind or affect the 
lands above the Eaccoon fork, as the state had not title or interest 
therein; that the settlement resolutions of 1858 are limited only to the 
lands actually granted and passing under the act of August 8, 1846 ; 
that the deeds or patents of May 3, 1858, were without effect, as the 
governor of the state had no authority to exécute the same; that ail of 
the contracts, agreements, deeds, and settlements between the state and 
the navigation company made prier to the year Ï861 were whoUy void 
and nugatory so far as the lands north of the Eaccoon fork are con- 
cemed; that the subséquent grant in 1862 was made subject to the pur- 
poses and limitations contained in the original act of 1846; and thàt 
the principle of the inuring of a subseqnently acquired title to the 
benefit of a prior grantee cannot apply. Any purpose to call in ques- 
tion the title of parties in actual possession, holding under the state or 
the navigation company, is expressly disclaimed in the bill ; it being 
averred that the benefit of a decree in favor of complainant is sought 
only as to such lands as are now actually oocupied by settlers whd do 
not hold title under the state or the navigation company, the samiô 
amounting to 109,057 acres. To this bill the navigation company in- 
terposes a demurrer; and the other défendants, who are grantees of the 
company, hâve answered to the merits; and, issues being joined, evi* 
dence oiï behalf of complainant and the answering défendants bas been 
taken, and the cause has been fully submitted on its merits, having been 
fuUy and ably argued by counsel for the- respective parties. 

It is earnestly contended by counsel for complainant that as this suit 
is on behalf of the United States, which for the flrst time bas chosen to 
assert the rights and equities belonging to the government Which created 
the original trust, the décisions heretofore made by thè suprême court 
are not applicable in the new view which must be taken of the questions 



if FEDERAL EEPOETEB, vol. 43. . 

î^benïpteSfinted on behalf ofthe United States. While tîiere îs founda- 
tiôn jfpïjfcbjs dâiin, yet, in its, application, it cannot be carried tothe ex- 
tent of wholly jgnoring the many décisions of the suprême court giving 
a construction to the acts of congréss affecting thèse land?. This court 
is precluded froùi giving a construction to thoSe acts other or difierent 
from that announced by the suprême court. If any modification or new 
application of thèse rulings is to be made, it can only be had by the ac- 
tion ofthe suprême court. So faras the duty of this court is concerned, 
it^iduty is to apply the rulings already announced to the facts developed 
in tbfe record, Up to the passage of the act of congréss of July 12, 1862, 
it would seem clear that the disposition of the lands in question , north 
ofthe Raccoon, fork, was wholly at the discrétion of congréss. The va- 
li'dity or invalidity of the contracta and agrecnients between the state and 
the navigation eompany made previous to that date is a question wholly 
aside from thereal issue involved. The state and the navigation eom- 
pany kne.w that there was grave doubt upon the point of the extent of 
the grant. They knewthat it was for congréss to détermine whether any 
recognitiop should be given by the United States to the contracts between 
^he atate and the navigation eompany, including the agreement of settle- 
ment;:Of„March 22, 1858. They knew, or were bound to know, that 
the navigation eompany could acquire no title to any lands situated 
above the Raccoon fork unless congréss should thereafter make a grant 
thèreof, It waS open to the state and the navigation eompany to agrée 
■to a settlement of the difficiillàes and disputes between them. It was 
likeSvise open to the United States to wholly ignore such settlement, and 
torefusB toimake any further grant of lands, in case k was deemed that 
such settlement iwas in contravention of the real purposes of the original 
trust, or was for any reason iîiimical to the true interests ofthe gênerai 
government, or the interests represented by it. When congréss passed 
thé act of July 12» 1862, it was a matter of public record that the naviga- 
tion Company idid not purpose' to further prosecute the work of improv- 
ing the navigation of the river, and that the state had wholly released 
the eompany frpm any further obligation in that respect, and had also 
assigned to the oompany âll claims to lands çertified under the act of 
congresB'of 1846. The act of July 12, 1862, was therefore passed with 
full knowledge of the actual situation, and it must be construed in that 
Jight. Whatever rights were conferred by that act upon the navigation 
corafpany, as the grantee of the state, were so conferred on account of the 
twork done and expenditures made in the past, and without any expec- 
tatiop that any: further. expenditures would be made by that eompany 
in the future in aid of the improvement of the navigation of the Des 
Moines river. No matter how clear it might be now made to appear 
that the work done by the navigation eompany was.of little practical 
value towards the deâired end, the fact remains that the state of lowa, 
by the settlement of 1858, released the eompany from further perform- 
ance of its contracts, and released to it ail claims upon the United States 
foc, lands çertified. to the state in aid ofthe enterprise;. and the congréss 
of the, United St*tes,; waiving ail questions of the amount of the work 
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<Joné, or its présent value, or of the misapplication of the lands granted, 
or of the proceeds thereof, passed the act of July 12, 1862, extending 
the grant made by the act of 1846 to the northern boundary of the state. 
The grant thus made cannot be limited nor modified by arguments de- 
duced from facts existing when the act was passed; for it must be con- 
clusively presumed that ail such facts were known to the law-making 
power when action was taken by it. 

The courts are confined to the duty of construing the act, and deter-' 
mining its force and eifect; and, the suprême court having held that thia 
ï^ct conveyed the title of the United States to the state of lowa for thé 
use and benefit of its grantees under the river land grant, this court irt 
this case is bound to hold that such is the true construction of the act,' 
regardless of ail considérations and arguments based upon the allégations 
of the inadequacy of the considération received from the company, of the 
trïfiing value of the work done by it, of the misapplication of the propi 
erty, and the proceeds thereof, thereby practically defeating the purpoèes 
of the original grant, and other like allégations. Furtherniorè, in Mayj 
1858, deeds had been executed in the name of the state of lowa convey^ 
ing to ihe navigation company "ail lands granted by the act of congr'ess 
of August 8th, 1846, to aid in the improvement of the Des Moines rivei*,' 
which hâve been approved and certified to the state of lowa by the géfi- 
eral goverhmentj" etc. When the act of July 12, 1862, ^ was passed^ thë 
navigation company stood in the position of a grantee from the state as' te 
thèse lands; and if congress had intended to except the company from 
among the grantees of the state, who were to be beneflted by that act^ -would 
not such exception hâve been expressly named in the aot? But this iâ 
one of the questions which is not open to discussion in this court, hâving 
been determined by the suprême court; and, if it is to be reargued and 
reconsidered, it can only be done before that tribunal. In view of the 
rulings made by the court of last resort, I am compelled to hold thàt 
by the act of July 12, 1862, the title to the lands in question passed to 
the state of lowa, and to its grantees, of which the navigation compafly 
was one, and that, in view of the construction placed upon tl.at act by 
the suprême court, it must be held that the United States cannot nôw 
assert title to thèse lands, nor can the United States be heard to assert 
that the grant made by the act of July 12, 1862, must be set aside for 
any of the reasons alleged in the bill. 

I bave not taken up in détail the grounds urged by counsel for oônî,-' 
plainant in support of the relief sought in the bill, mainly for the rea- 
son that, as I construe the décisions of the suprême court, thèse ques- 
tions hâve been settled by that tribunal, and this court cannot reopen 
the controversies intended to be set at rest by the many elaborate opin- 
ions delivered by the suprême court in the cases that hâve come bëfôré 
it. If I am in error in this conclusion, it will hâve no effect upon the 
final décision of this cause, which it is understood will be çiromptiy; 
caiTied to the court of last resort, in which tribunal thèse questions 
will be fuUy presented, and where a final and conclusive judgment càn 
be proDovmced. As I understaud the effect of thèse décisions, they 
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Compel; this CoùTt to hold that, notwithstanding ail that bas been 
fhûwfliin support of tbè allégations of thp bill, the complainant bas 
fail;e.(i tôf ma^e eut a caseientitling it tOitbe relief sougbt in any of its 
fotrnjBfjWwi consequently the bill miist be disœissed. Witb tbis an- 
nouno#ment;of tbe conclusion reacbed, the duty of tbe court in tbis 
cause. isfulfilled, and ifenia,y be wboUy out of place lo make any sug- 
gestions in tbe premises; and y et, in view of tbe facts known to tbe 
court), tod VU view of tbe fact tbat by tbe institution of tbis proceeding 
tbe Wipited States bas evinced a disposition to try to remedy tbe injus- 
tice ftftdwrong that bas been caused to tbe settlers in actual occupancy 
of tbesejlands, resultiug from tbe mistaken actions and judgments of tbe 
<^oials of the United States, I cannot refrain; in concluding 'tbis opin- 
ifljjj flîflift urging upon tbe congress of tbe United States the claim of 
thèse, ^^tlers for sorae relief. The question is not as to the légal title to 
ti^e89l»àdsas between the tnavigatioû compauy and its grantees and tbe 
setilerg, (but 'as to tbe duty and obligation j:esting upon the United States 
tOcçenjeqy the wrong doneto its grantees, and resulting from the acta 
ofitaowi», officiais, 

.TheiOfficers of tbe Uftited States in charge of tbe public domain in tbe 
etateiofilowa tbrew open, thèse lands nôrtb of the Raccopn fork to pre- 
emptioi} çntry, ' Settlta^ in good faitb made their entries in tbe proper 
k>câlil|indrpffiee, receivgdtbe usual évidences of en try, entered upon the 
aetual «ceùpaocy of the lands, built their homes tbereon, and in some 
instanosa completed tbe évidence of their titles, as thôy supposed, by 
procuil^pg patents from tbe government; True, itmay be said that tbey 
•s?erebQUod toknow that tbe légal effectof tbe réservation of thèse lands 
by, ordec of the commissionerof tbe land-office was to reserve tbe lands 
from;p»civateentry, butiptobably none of them bad ever beard of such 
order, or,laiew of its existence; and certainly, wben the land-office itself 
treated tbe iaûds as open to entry, permitted entriœ to be made, and 
titleS: to be completed by the issuance of patents, it could not be expected 
tbfit tbesé.fwjntier settlers should be more astute in that particular, orbe 
better posted in tbe légal eflfectof the action badin tbe land department, 
tha,n the offioers of the goVernment having charge of tbe business of tbe 
land departmept itself. Tbrough some étrange blunder, wben congress 
came toridesi^ witb tbe situation in 1861 and 1862, the interests of the 
State of lowa, of tbe navigation company, and of parties purchasing from 
or- undesr tbe state, were carefully guarded; but the rights of actual set- 
tJ^S) olpiming under the United States, were left wbolly unprovided for. 
I Gannotbringmyself toibelieve that such failure was intentional. None 
Ojf tbe parties whose intetests were to be considered could présent so 
sJaîOBg and ïiaeritoriousâ. claim to tbe protection of congress as thèse set- 
tlers in açtuaJ/Oocuptocy of the knds. It would seem far more prob- 
able, tbat wbêftit.was provided in tbe net of 1862, extending tbe original 
granit 1 from thMiJlaccoonfoik to the.northern boùndary of tbe staté, 
ihsA ^Ufj8ny:of isaid laûds ahàll bave been sold or otherwise disposéd of 
by ;the Ufiited States before the passage of tbis aict, excepting tbosë re- 
leased by tbe lilbiited States tô tbe grantees of tbe state.of Dowa, under the 
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joint resolution of March 2, 1862, tbe secretary of the interior is hereby 
directed to set apart an eqnal amount of lands within said state to be 
certified in lieu thereof," it was then the belief of congress that ail lands 
entered by actual settlers were in fact disposéd of by the United 'States, 
within the meaning of this clause of the act; and by providing for the certi- 
fication of indemnity lands in place thereof such disposition to actual 
settlers would be left undisturbed. Had this construction been placed' 
upon the act, lands sold or otherwise disposéd of by the United States 
would bave been excepted from the grant, and indemnity lands would 
bave been certified to the state in lieu thereof, and thus the rights of ail 
would bave been protected. Wben, however, it was held that the réserva- 
tion by tbe department nuUified ail entries made, and prevented any rights 
from attaching to the lands in favor of settlers occupying and improving 
the same. and that such lands were not disposéd of by the United States, 
then the settlers holding under the United States were wholly ignored, 
and left without protection. As I bave already said, I cannot believe 
that such was the intent of congress; yet such is the resuit. No one, it 
seems to me, who understands tbe facts will question the proposition 
that it was most clearly the duty of congress, wben it undertook to solve 
the situation before it in 1862, to hâve protected the rights of tbe settlers 
who' had entered into possession of thèse lands, believing them to be open 
to entry and setUement; the same being done with the assent of tbe of- 
ficers crf the land department. That duty bas never been fulfilled. The 
reasons for it exist in even stronger force to-day. Through some blunder 
or misconception, congress, when it had the power, failed to reserve to 
the settlers the lands occupied by them, but, on the contrary, enacted 
an act which, it is held, gives tbe lands in question to the grantees of the 
state of lowa. The conséquences of the failure of congress to then pro- 
tect settlers, who were virtually its grantees, are now seen in tbe proceed- 
ings which must resuit in the éviction of thèse settlers from the lands 
and homes they bave occupied for 30 years and more. 

But one course can be pursued that will meet the présent exigency, 
and thatis for the United States to purchase the lands in question from 
the défendants, and, having thus acquired the title thereto, congress can 
deal with the settlers upon équitable principles. It is not within the 
poWer of the courts, by any possible construction of the existing aets, to 
meet the difficulties of the situation. Taking into account tîie equities 
and claims on behalf of the state, the navigation company, and their 
grantees, congress, in 1861 and 1862, to meet the same, extended the 
grant of 1846 from the Raccoon fork to the north boundary of the state, 
but in 80 doing failed to protect the settlers then actually occupying 
portions of tbe lands thus granted. Should tbe court, in tho effort to 
protect the settlers, tiow hold them entitled to their homes, a manifest 
wrong would be done to the grantees of the navigation company, who 
for many years bave paid the taxes on thèse lands, and bayé sold and 
conveyed the same, in many instances, to parties paying fuU value there- 
for. If the courts, disregarding the many décisions heretofore made, 
should find some ground for holding that the Unifed States might^ at 
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this laie day", take a decree adjudgiiig the title to bé în the governmeht 
for the benefit of the settlers, Paul might be thereby paid, but Peter 
would , be Jobbed.-f None of the défendants are in possession of the lands, 
^nd none of them hâve built their homes thereon. To them the lands 
are merely a matter of barter and sale, and doubtless ail of them would 
gladly sell their interest to the government. By a purchase from them 
•the United States would be placed in a position to do justice to the set- 
tlers without injuring others. . The obligation resting upon the United 
States is not a matter of sentiment, based solely upon sympathy for the 
settlers. Many of thèse hâve paid the United States for the lands held 
by them, and hold patents for them, issued under the name and au- 
thority of the United States. It now appears that the United States, 
through the action of congress, bas granted away thèse lands; and the 
iitle of the settlers, upon the faith of which they hâve spent their years 
^nd stréngth in improving their farma, is held to be ordy waste paper. 
The Uiiited States stands in the position of .grantor to the settlers, and, 
by.the action of the government officiais, they hâve been misled on the 
question of théirright to occupy and improve the lands held, by them. 
Theiwrongthugcausedcan.only be remedied now by the United States se- 
eurîng to them the title to their homes; and this can be done by purchas- 
ing, as feugg«sted,'the title of the défendants to the 109,057 acres of land 
described iîn the bill herein fîled, the power to do which résides in con- 
gresB alône,:.; Upon the questions presented by the bill of complainant, 
thô défendants are entitled to a dismissal of the bill upon the merits, 
and'it is soiordered. 



CoNKLiN v: Weheman. 
(/ iCireuit Court, N^^. Icma, W. D. May 29, 1890.) 

1. Attachment-^Subsequbnt Suit bt Pceohasbb— Rbs ApnrbiOATX. 

Wheré tti.6 purohaser of land under an attachaient afterwards sues In a Court of' 

copipetent jnrisdlction to set aside a former deed of tbe land from the debtor In tha 

àttachment suit, as frauduleut, a judsment setting the deed aside is an adjudication 

; of the validity of the writ of àttachment, sinoe, if the àttachment proeeedings 

.^ ^ad been invalid, the purchaser would hâve had ni) right to question the validity 

pf thede^d. 

2. Same— Laoôes-^Éstôppei.. 

In a suit to quiet title it appeared that oue d., under whom complainant olalmed 

title, purchased the land in dispute at a sale under an attjachment against one W., 

and afterwards snéd to set aside a former deed from W. to défendant as f raudulent ; 

t that both defendinit and W. had notice of the suit, but failed to défend, and the 

deed was set aside. The évidence showed that, at the time the deed was made, W, 

•' was insolvent, and défendant had no mean»; The taxes Wère paid by G. andhis 

: igrantees, including complainant, and valuable improvements were made on the 

, Ijind. Def endant.Tiaving f ull knowledge of the facts, waited25 years before setting 

' up any claim to the land, when he brought ejectment. Held, that défendant was 

estopped to assert title as against complainant, and should be enjoined. 

, Iij.ïïcLuity. Bill to quiet title and enjoin actions at lawi 
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E. 0. HerricJc, W. L. Joy, and Warren Walker, for complainant. 
Chas. A. Glark, for défendant. ' 

Shieas, J. From the évidence submitted in this cause the following 
facts are deducible: That in June, 1857, Adolph Wehrman bought the 
land in dispute in this case, together with other lands, from the United 
States, and obtained a patent therefor on or about the Ist day of Decem- 
ber, 1859, the said realty being situated in O'Brien county, lowa; that 
in 1858 said Adolph Wehrman became indebted to the firm of Greeley, 
Gale & Co., of St. Louis, Mo., and, as évidence of such indebtedness, 
executed bis promissory notes to such firm; that in 1859 said Adolph 
Wehrman resided in Pierce county, Wis., and, having failed to pay his 
said notes to said Greeley, Gale & Co. , the said firm brought suit thereon, 
in the circuit court of Pierce county, against said Wehrman, due per- 
sonal service of process being made upon the said Wehrman, and also 
asking the foreclosure of a mortgage given by said Wehrman on a lot in 
PréScott, Wis.; that a decree of foreclosure was had in said cause, thé 
realty sold, that the proceeds realized were applied to the liquidation of the 
àmount due, in part, and that for the deficiency a judgment was duly 
docketed against said Adolph Wehrman on the 12th day of September, 
1860, for $1,640.30; that on the Uth'day of January, 1861, Greeley, 
Gale & Go. brought suit in the district court of O'Brien county, lowa, 
against Adolph Wehrman, upon a transcript of the judgment rendered 
in Pierce county, Wis., and cauSed a writ of attachment to be issued'by 
the clerk of éaid court against the property of said défendant, Adolph 
Wehrmanj that at the time named said O'Brien county was a newîy^ 
ôrganizëd county, and iio seal had been as yet proyided for the use of 
the clerk of the district court of said county; that in the writ of at^ 
tachment so issued such fact was recited, and the clerk added a scroll 
to the writ as the only seal or semblance thereof that could be then 
placed thereon; that said writ of attachment so issued was levied upon 
the realty in question by the sheriflF of said county; that the original no^ 
tice of the commencement of said action by attachment was personally 
served upon Adolph Wehrman in Pierce county' Wis., on the 25th day 
of January, 1861; that on the 17th day of Deceniber, 1859, said Adolph 
Wehrman executed a deed of conveyance of some 2,060 acres of land in 
O'Brien county, lowa, to Frederick Wehrman, including the land in 
controversy, which said deed was recorded in said O'Brien county oh thé 
2d day of January, 1860; that the action by attachment pending in 
O'Brien county was changed by order of court to Woodbury county, 
upon the application of the plaintiffs Iherein, and on the 17th day of 
Septeraber, 1861, judgment was rendered in favorof the plaintiffs in the 
sum of $1,809.48, it being further ordered that the property attached 
should be sold to satisfy the judgment. No appearance for Adolph 
Wehrman was entered in the case. That said Greeley, Gale & Co. 
brought a suit in equity in the district court of O'Brien county, tb the 
June termv 1862, against Adolph Wehrman, Augusta Wehrman, bis 
wife, and Frederick Wehrman, for the purpose of setting aside the con- 
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veyance of jtibe rlands in O'Btien county.by ;Ajdolph to Frederick Wehr- 
man, on the ground that such conveyançeiwas without considération, 
and made to defraud complainants; that personal service of the orig- 
inal rKïtic^.of guch suit was n^ade uppn each pf the défendants above 
named, ipi Pierce county, Wis. No appearance was made by said dei- 
fendants. or eitter of them, ip said suit, and on the lOth day of June, 
1862,. a default was taken, and a decree entered in said cause, setting 
aside such conveyanceto Frederick Wehrman as a fraud upon the rights 
of complainants, decreeing said lands to be subject to the judgment in 
the at^achnient suit, and subject to be sold thereon as the property of 
Adolph Wehrman, and barring Frederick Wehrman from asserting any 
title or, ciaim to said realty by virtue of said conveyance. That on the 
16tb day of June, 1862, an exécution was issued upon the judgment in 
the att^chment suit, underwhich the lands in question were sold to 
Carlos ôreeley, and subsequently a sherififs deed was executed to him, 
and duly reçorded; that by prpper conveyances the lands in dispute 
were çonyeyed to T. B. Coiiklin, the présent complainant, in 1881 and 
1882; that from 1861 to the time of the bringing ofthis suit the taxes 
on said l^n(|8 were paid by Greeley, Gale & Co., Carlos S. Greeley, and 
bis graptees^ including complainant. ït does not appear that either 
Âdolph Weifarmân or Frederick Wehrman eyer paid any taxes on said 
lands, or any part thereof. ; ijhatsince 1882thecomplainant, in the full 
belief tlûithewastheowner of the lands in question, bas erepted thereon 
a dwèiling-bouse, a barn, a granary, çorn-cribs, and made other im- 
provements, including brea!^ing up and putting under c\iJtivation 270 
acres of th,e j^nds;. that it is not shown what considération, if any, Fred- 
erick Wehrfliap paid tohisbrpther Adolph for the conveyance of the 
lands to him,: nor does itaippear that he had financial ^bility to make 
such pui]cbasej ihat the taxes pf 1858 and 1859 were not paid, and, in 
|he year 1860, tjhe treasurer of Ç'Brien county sold the lands in question 
fpr.suchçlçiinquent taxes tooneC. C. Orr, to whom atax-deed was is- 
sued in; dn^ tirpe, and tbejSflme was dnly reçorded, and in May, 1871, 
said Orr ,ç3î;e,cut|B^ a,q,uitclaim,)deed for said lands to Carlos A. Greeley. 
, ; From theiforpgping statement of façts it appears that the complain- 
ant bas n^adepi^ a title tp ;thp la,nds, unless the contention of défend- 
ant isBUstained, to-wit, that the proceedings by.attachment against 
4do^ph Xyebrjjian, and th^e bill against the présent défendant, and the 
Recrée base(l jfjhJçrepn a,re . whoUy void, and that the taxititle is void be- 
càuse of wantx:j|',authority tp.niake the sale in the.manner in which it 
was made., r,5f|?,f> position pf, the défendant is that to giye the court juris- 
diçtipn in thejj>^tachment^uitagp.in§t Adolph Wehrman it was necessary 
tliat there sif^d be a va,lid writ ofatjtachment, and leyy thereof upon 
the land, asji^^rman was not served with notice within the liniits of 
^hejterritQridj'j^risdictipn pf the court. The principal objection urged 
against tlieyaïidity of thèse proceedings is that the, writ pf attachment 
did not ha,y!B àî'tî|chçd;theretP;ft proper seal to authenticate it. The gên- 
erai rule iswell settled, as to tihe clas?, pjf writs or process issued under 
Beal , of th© cpurt, that the absence of the ,se4. renders the writ yoid.' 
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/Ite a^sçïjce of the seal shows that.the wfit 'tas mot been perfected. 

.Lacking the proper évidence of issuanee, it cannot :be presumed that it 
was in^nded to be issued, and itis therefore without validity. The 
Hiodern tendency, howeyer, is to a relaxation of the former strictnesain 

• regard vtoquring formai defects in writs or other process. By the pué- 
visions of. the, statutes of lowa now in force, the failure to attach the seal 
could be pured by an amendment. Is the gênerai rule to be applied to 
a case of thg peculiar character now under considération? It is notan 

.instance of a failure to attaeh the seal of the court to the writ, thereby 
justifying* the conclusion that the same wfis isSued' without aiithority, 
but a ca50 .wherein the court was without an engraved seal, and in 
lieu thereof a scroll wasssed, the writ on its face reciting that the court 
had no other seal. The Quly puKpose of the seal is tô authenticate the 

(issuanee pf the, writif May /Hot suoh authentication be furnished in 
other \«faysi; if for any reason a court ia withoutan engraved sealfora 
tinae? ^unpose that to-day. thâ engraved seal of G'Brien county should 

;be deetroyed or be stolen, mugt ail the judicial proceedings therein be 

, brought to a stand-still, awaiting the procurement of another engraved 
seal? ,Wo«id not this bé subverting substance to mère form? Woùld 

; it not, be permissible for the; court to continue the issuanee of writs of 
attachmçnt and exécutions having attached theretoa scroll as a; seal, the 
writ on its fiice showing the reason therefor? The power to issue writs 
of attachment is conferred by the statutes of lowa upon the courts of 
the State, and ia wholly independent of the mode of authenticating the 
writ. The latter is merely the évidence of the exercise of the powèr by 

J;he court, and it is certainly going to an extrême lehgth to hold that the 
exercise of the power to issue the writ granted bythe statute is wholly 
dépendent upon the existence of an engraved seaJi, and that in tha ab- 
sence thereof the power pf the court is in abeyance. Whatever is the 
solution; of this questiouj it was involved in the issues presented by the 
bill ofequity filed by Greeley, Gale & Co. to set aside the conveyance 
of the re^lty by Adolph to Frederick Wehrman. It is not qùœtioned 
that Qrçeley, Gale & Co. were creditors of Adolph Wehrman. Theîr 
claim had.been established by a judgment duly obtained in Wisconsin. 
They we];e seeking to enforce the collection thereof by ptoceedings in 
O'Briei) county. Averring that the conveyance, made to Frederick 
■Wehrman was made in fraud of their rights, aQd was colbrabler; only, 
being without considération, they brought a bill in equity agàinst Adolph 
and Frederick Wehrman for the pnrpose of setting aside the trans£gr to 
the latter. The question whether the attachaient proceedings gave Gree- 
ley, Gale & Co. a standing suflScient tO authorize them to question the 
^.transfer to Frederick Wehroîan lay at the very thréshold of thèse pro- 
ceedings. The court was oneof compétent jurisdiction. It proceeded 
to adecree setting aside the conveyance, and declaring the land to be 
;the property of Adolph Wehi-man, and as such to be subject to seizura 
;and sale on behalf of complainants.: If there was error in such conclu- 
sion touching; the yalidity.of the; attachiùeint writ,. it was not anerroi 
jiflfecting fee jtttisdiction of tbftcourt ifl the •equity case. The couxt de- 
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termitied that Greeley, Gale & Co. were entitled to question the validity 
6f the transfer of the realty, and the eifect of such décision and de- 
crée cannot be avoided by urging thât the court erred in holding the 
writ of attachaient to be valid. The state court had exactly the same 
jurisdiction to hear and détermine thè question of the validity of the 
seizure of the land undçr the writ of attachment as this court now has 
to investigate the same question. Being clothed with jurisdiction, and 
having determined the question, its décision and decree are not void, 
but must be respected and enforced. So long as that decree remains in 
force, it cànnot be claimed that complainànts are without title to the 
premises in dispute, for the sale made thereof to Carlos S. Greelèy was 
in fact madé under the atithority of that decree. > 

If, however, the court is in error in the viëw taken of the force and 
effect to be given to the decree in equity setting aside the transfer to 
Frederick Wehrman, ther© is another and sutficieOt ground for a de- 
cree in favor of complainant. The évidence shows that both Adolph 
and Frederick Wehrman had actual "notice of the proceedings brought 
to enforce the collection of the debt due Greeley, Gale & Go. by a sale 
of the lànds as the propertyof Adolph Wehrman. Frederick Wehr- 
man knéw that his title waa attacked« He peijmitted the decree to be 
taken, the sale to be made, and allowed Carlos Si Greeley to appear as 
the owner thereof for years, He never caused the lands to be assessed 
to himself, nor did he ever pay or ofTer to pay or attempt to pay any of 
the taxes assessed upon the pfoperty. Parties purchasing from Greeley 
finally commenced improving the property by cultivating the soil and 
erecting buildings théreon. For more ihan 25 years EVederick Wehr- 
man remained wholly silent, knowing that by his silence he must, of 
necessity, be misleading others to their injury.. In the bill filed in this 
cause it is charged that the transfer to him was without considération, 
and for fraudulent purposes, yet he does not testify in relation thereto. 
There is no évidence showihg that he ever paid anything for the lands, 
or that he, in fact, ever claimed the same as his own property, except 
thebare fact that, after à delay of a quarter of a century, he brought 
axi action in ejeetment to obtain possession of the property. The évi- 
dence on behalfof complainant shows that Adolph Wehrman, when h© 
made the transfer, was insolvent; that Greeley, Gale & Co. were press- 
ing the collection of their claim; that Frederick Wehrman was not in 
the possession of the means ta pay the value of the lands so transferred 
to him, and there is no évidence that he ever paid a dollar therefor, or 
ever exercised any act of ownership over the same. The évidence, 
therefore, entirely justifies the firiding that the transfer to the défendant 
was without considération, and fraudulent, as against Greeley, Gale & 
:Go., and that Frederick Wehrman never was in fact the real owner of 
the lands. ■ ■■ ■ 

Under thèse circumstanees the complainant, on the double ground 
that the défendant is notj in fact, the real owner of the property, and 
has no: interest therein which he can avail himself of as against th© 
equitiea of complainant, and: that défendant has, by bis conduct, es- 
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topped himself from asserting title against complainants, is entitled to 
a decree quieting his title against the claims now sought to be enforced 
by défendant, and enjoining Frederick Wehrman from further pros- 
ecuting the action of ejectment pending in his name. 



NoBTH Gebman Lloyd s. s. Co. V. Hbdden, Gollector. 

Same V. Magone, CoUeotor. 

(drouM Court, D. New Jersey. May 21, 1890.) 

1. CûstOMS DuTiBs— Construction ot La ws— Tonnage Tax. 

Aot CoDg. (Tune 86, 1884, § 14, which levies a duty of 8 cents per tbn on ail yes- 
sels ''from any foreign port or place in North America, Central America, the West 
India islahds, the Bahama islands, the Bermuda islands, or the Sandwich islands, 
of Newfôùndland, " and a duty of 6 cents per ton on vessels from other foreign 
ports, does not entitle German vessels sailing from European ports tô enter our 
ports on payment of a duty of 8 cents per ton, nnder the treaties of December 20, 
1837, and Hay 1, 1828, which stipulate that the United States shall not grantony 
p'artiotilàl: favor regarding commerce or navigation tôany other forei|ni nation 
■ which' slîall not immediately become common to Germany, smce the discrimination 
coutained in said act is merely geographical, and the 8-cent rate applies to ves- 
sels of ail nations coming from the privileged ports. 

2. Treaties— ErrECT of Inconsistbnt Act of Congkess. 

Whei;e an act of congress is in conflict with a prior treaty the act most control, 
bineë ît is of eg,ual force with the tteaty and of later date. 

8. CoNSTITtTTIONAI, LaW — COMMISSIONBR OF NAVIGATION. 

Act Conç. July 5, 1884, g S, which makes final the décision of the commissioner 
of navigation on ail questions "relating to the collection of tonnage tax, and to the 
refundmg of such tax, when coUected erroneously or illegally, " is constitutlontU. 

At Law. 

Samu,el F, Bigdow and Henry O, Nevitt, for plaintiff. 

Howard W. Hayes, Asst. U. S. Dist. Atty., for défendants. 

Wales, J. The plaintiff, a duly-organized corporation under the 
laws oif the Hanseatic republic of Bremen, which is a part of the Ger- 
man empire, is the owner of a line of océan steam-ships, plying regu- 
iarly between the ports of Bremen and New York, and brings thèse ac- 
tions, under section 2931, Rev. St. tJ. S., ta recover the amountof cer- 
tain toiinage dues, alleged to bave been Unlawfully coUected from said 
ships during the period extending from June 26, 1884, to July 28, 
1888, and w;hile the défendants were successively collectors of customs 
at the last-named port. The vessels cleared from Bremen for New York 
vja Southampton, Eng. , stopping at or nearthe latter place temporarily, 
to discharge cargo and passengers, and to take on board additional cargo, 
passengers, and mails. The consignées of the vessels paid the dues, in 
every instance, under protest, and the plaintiff appealed to the secretary 
bf the treâsùry, and finally^ at the suggestion of the latter officer and 
iï^ith the concurrence of the departmént of justice, bfought thèse actions 
16 détermine the authority pf the défendants. 
v.43p.no.l — 2 
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< THè right of the plaintiflP to recover dépends upon tte foUowHi^ state- 
iinent of the law and faots: Prior tô the act of congresB iof June 26, 
188^, entitled "An act to reûiove cettain burdens on the American mer- 
chant marine and encourage the American foreign carrying tràde," ton- 
nage tax was imposed upon German and ail other vesseîs arriving in the 
United States from foreign' ports, at the rate of 30 cents per ton per an- 
num, and up to July Ist, of that year, it had been collected in a lump 
Bum for a year at a time. But section 14 of the act of 1884 changed 
the rate-arid mode of collection ais ibllows: •' k ; t.:^1 

"That in lieu of the tax on tonnage of thirty cents per ton per annum. 
beretofore imposed by làw, a duty of thrèé cents per ton, not to exceed in 
the aggregate flfteen cents per ton in any one year, is hereby imposed at each 
entry on ail vesséls whichsliall be enteréd in anyport ofithe United States 
from any foreign port or place in North America, Central America, the West 
India islands, the Babama islands, the Bermuda islands, or the Sandwich isi- 
andéî orHe'wfoundland; and aduty of six cents per tuli, not'to exceed tbirty 
cents :^ei; toii per annum, is heréby imposed at each eDftty'tippn air vessels 
whicbsbÀli be eutered in the United States from any ol^her foreign ports." 
23 Ui 8. Si.-^57.; 

This; section was ameud'ed by section 11 ôf thè act of côngress of June 
19, 1886yentitîed"An act to abolish certain fées," etc. 24 U. S. St. 
81. Thë âinehdment congisted in adding the followiûg trords to those 
just quoted: 

"Not, howeTér, to include vessels in distréss or not engaged In trade: pro- 
vided, that the président of the United States; shall suspend the collection of 
80 mfich of tbe duty herein imposed on vessels entered from any foreign port 
asttia^ be In exceSs of the tonnage and l,i|ght-boUse dues, oroijher équivalent 
tax Ôr taxes, imposed in sàid port on American vessels, by the goVernment of 
the foreign country in whicb such port is situated, and shall, upon the pas- 
sage of this act, and from tIme to tiate thereafter as often as it niay become 
necessary, by reason of chabgeS in thé làws of the foreign cbuàtries above 
mentioned.indlcate by proclamation tha ports to whîch such\sùSpension shall 
apply, and the rate or rates of tonnage duty, if any, to be collected under such 
^u^pension: provided, further, that such proclamation shall. «xcl(ude from the 
béneâts.oi thé suspensldn hérein autborized, the vessels of âny'foreigii coun- 
try in v\/ho8e ports the fées or dues of any kiiid or nature Inlpôsed on vessels 
bf the United States, or the import or éxport duties on their cargoes, are in 
excess of the fées, dues, or duties Imposed on the vessels of the country in 
-wbich such port is situated, or on the cargoes of such vessels; and sections 
4223 and 4224 apd so much of section 4219 of the Bevised Statutes as conflict 
With this section are hereby repealed." 

•'Bection 4219, tit. 48, c. 3, Rev. St., irèfërred to in the fofegoing sub- 
prÇIViso, prbvides that "riothing in this section shall be dëemed * * * 
to impair ànjrrights * * * under the law and treatiesof the United 
States félâtivé to the duty of tonnage oii vessels." Section 4227 of the 
tamé titlë a,nd chapter is in thèse words: 

j ; "Hpthing.cantaiped in this title shall be deemed în any wise to Impair any 
rîghts and privilèges which hâve been pr'may be acquired by any foreign na- 
tion under Ihef lawé and treaties of thé Uhitéd States, relative to the duty on 
tonnage of vessels, or any other duty on Véssélà." 
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By article 9 of the treaty of December 20, 1827, between the United 
States and the Hanseatip republics, "tbe contracting parties * * * 
engage mutually not to grant any particular favor to other nations, in 
respect of commerce and navigation, which shall not immediately be- 
come common to the other party." Public Treaties, 400. Article 9 of 
the Prussian-American treaty of May 1, 1828, (Pub. Treaties, 656,) 
contains a like stipulation. Thèse treaties hâve been held by both the 
American and German governments to be valid for ail Germany. On 
the 26th of January, 1888, the président, in virtue of the authority 
vested in him by section 11 of the act of June 19, 1886, issued his 
proclamation, wherein, after reciting that he had received satisfactory 
proof that no tonnage or light-house dues, or any équivalent tax or taxes 
whatever, are imposed upon American vessels entering the ports of the 
German empire, either by the impérial government or by the govern- 
ments of the German maritime states, and that vessels belonging to the 
United states are not required, in German ports, to pay any fee or due 
of ahy kind or nature, or any import duty higher or other than is pay- 
able by German vessels or their cargoes, did "déclare and proclaim that 
from and alter the date of this my proclamation shall be suspended 
the collection of the whole of the duty of six cents per ton * * * 
upon yessele entered in the ports of the United States from any of the 
ports of tbe empire of Germany, * * * and the suspension hereby 
declared and proclaimed shall continue so long as the reciprocal exemp- 
tion of yessels belonging to citizens of the United States and their car- 
goes shall be continued in the said porta of the empire of Germany, 
and no longer." The commissioner of navigation, in his circular letter 
No. 19, dated February 1, 1888, and approved by the secretary of the 
tr^asury, addressed to the coUectors of customs and others, decided that 
the president's proclamation does not apply to vessels which entered be- 
fore the date of the proclamation, and that only those German vessels 
"arriving directly from the ports of the German empire may be admit- 
ted nnder the proclamation without the payment of the dues therein 
mentioned/' The commissioner of navigation daims authority ta make 
this décision by virtue of section 3 of the act of congress of July 6, 
1884, entitled "An act to constitute a bureau of navigation in the treas- 
ury departipent," which reads as foUows: 

"That the conimissionér of navigation shall be charged with the supervis- 
ion of the laws relating to tlie admeasureraent of vessels, and the assigning 
of signal letters theietu, and of designating their officiai number; and on ail 
questions of interiiretation, growing eut of the exécution of the laws relat- 
ing to thèse subjects, atid relating to the collection of tonnage tax, and to 
the refuhding of such tax when cullected erroneously or illegally, bis décision 
Elhallbe final." 

The plaintiffs vessels were Germati vessels, and on the 19th day of 
June, 1^86,. and thereafter ûntil now, the government of Germany ex- 
acted ho tonnage tax or taxes whatever on vessels of the United States 
arriving in German ports.; 
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■ Ûpon tliîs statement of the law and the facts, the plaîntififs coiinsel 
iontend (1) that as to the dues coUected between June 26, 1884, and 
June 19, 1886, the plaintifiPs vessels should not hâve been charged 
more than the lower rate of tonnage tax fixed by the act of 1884, un- 
dér the favored nation clause of the trealies, whereas the défendants 
charged six cents per ton; (2) that the dues coUected after the passage 
of the act of June 19, 1886, and prior to the president's proclamation, 
were excessive, for the same reason; (3) that no tonnage tax whatever 
could be lawfully coUected of the vessels of the plaintiflf, after the 
passage of the act of June 19, 1886, because that act went into efïect 
immediately, and without waiting for the president's proclamation; (4) 
that the act of July 5, 1884, in so far as it confers on the commissioner 
of navigation the power of deciding finally on ail questions of interpré- 
tation, growing out of the exécution of the laws relating to the coUec- 
fion'ôf tonnage tax, and the refilnd of the same when illegally or erro- 
neously coUected, is unconstitutional and void. 

■ As introductory to their argument, plaihtifî's counsel referred to the 
poli cyo four governmentîh' relation to the subject of navigation, which, 
it is clainied, bas been from the beginning to establish entire reoiprocity 
\vith other mations. The practice bas been to ask for no exclusive priv- 
ilèges and tO grant none, "but to ofFer to ail nations and to ask from 
them entire reciprocity in navigation." 1 Kent, Comm. 34, note. This 
policy has been judicially recognized by the suprême court in Oldfidd 
v. Marriott, 10 How. 146; and it is asserted that congress had it in view 
in enacting the acts of 1884 and 1886, imposing the tonnage taxes. The 
review presented by counsel of the législative and diplomatie corre- 
épondehce touching this subject is historically interesting and instruct- 
ive, and woUld be persuasive in the case of a doiibtful meaning of an 
act of congress, but it cannot be held to affect the interprétation of laws 
which are plain and unambiguous in their terms. The questions before 
the court must be determined by the ordinary and well-settled rules 
applicable to the construction of and validity of statutes. 

' Soon after the passage of the act of June 26, 1884, claims were pre- 
sented by the govemmeiit of Germany, and of ôther foreign powers, 
having similar treaty stipulations with the United States, in relation' to 
navigation for the benefit of fhe three-cent rate of tax, under the favorèd- 
nation clause. The claims having been referred to the department of 
justice, the attomey gênerai, on the 19th of September, 1886, gave thé 
foUowing opinion: 

I "The discrimination as to tonnage dutyin favor of vessels sailing from the 
régions mentioned in tiie act, and entered in our ports, is, I tliink, purely 
gèograplilcar in cliaràcter, inùring totheadvantage of any vessel of anypow;or 
that may choose to fetch and carry between this country and anyport'em- 
Ipjjaçed by the fourteenth section of the act. I see no warrant, tlierefore, to 
çJaiih that there is anytbing in the most ' favored-nation clause ' of the treaty 
jbetween this country and tlie powers mentioned that éntities them to hâve 
the privilèges of the fourteenth' section ex tended to their vessels sailing to 
this country from ports outside of tlie limitations of the tLOt," 
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The construction thtis given to the statute îs clearly consistent wîth 
ita terras, which grant the privilège of the minimum tax to ail vessels 
entered in United States from certain specified foreign ports, and not 
exclusively to the vessels of nations to whom those ports belong, or in 
whose terri tories the ports are situate, excepting the vessels of those gov- 
ernments only which, in the imposition of tonnage taxes, discriminate 
against American vessels. In accordance with this construction, it fol- 
lows that no particular favor is conferred on any nation, and that, with 
the exception noted, the vessels of ail nations coming from the privileged 
ports are entered in the United States on an equal footing, Further dis- 
cussion on this point would seem, therefore, to be fruitless; but it may ; 
be proper to observe that the construction of both the act of June 26, 
1884, and of that of June 19, 1886, and the complicated questions grow- 
ing out of the daims of foreign governments, for the lower rate of ton- 
nage tax by virtue of their treaty rights, were brought to the attention 
of congress by the president's message of January 14, 1889, transmit- ; 
tingarepprt of the secretary of state in référence to the international 
■ questions arising from the imposition of differential tonnage dues upon 
vessels entering the United States from foreign countries,; Ex. Koc. 
Hpuse Rep,, Spth Cong., 3d Sess. The report, after paentioning the 
cla,iins of the German minister for a reductipp of the tax under the act , 
of 1884, and for a proper refund of the dues charged on Qenam shipa 
entering the United States from German ports since the date^ of the act 
of 1886, stated: "To this suggestion the undersigned was unable to re- , 
spond, the matter being one for the considération of congress. But the ' 
request assuredly deserves équitable considération." In respect to the ' 
daim now made by the plaintiff, that the course of its ships coming 
from Bremén to New York by the way of Southamptoh is not such as 
to depriye the run of its character of a voyage from a German port to a 
port in the United States, within the meaning of the act of 1886, the 
report says: 

"But it bas been Iield by the commissioner of navigation that the voyagé 
cahnôt be 80 regarded, and that the vessels muât pay dues as coming from 
Southampton, a Brrtisli port. Similar rulings bave been made in respect to 
otber vessels of différent nationality." 

And the report further adds: 

"Another instance of complication is that of a vessel starting from, we wlll 
srty, a 6-30 cent port, and calling on her way to the United States at 
a 3-15 cent port, and a free port. Other corabinations will réadily sug- 
gest themselves, and need not be stated. But in each case the vessel is 
rçquired to pay the highest rate, without référence to the amount of cargo 
obitained at the various ports from which ahe cornes. Thus a penalty raay 
practically be imposed in many cases on indirect voyages. It is cpnceived that 
in many instances the main purpose of the act may be defeated by, thèse rul- 
ings, but it must be admitted that the law çqntains no, provision to meet 
such cases. * * * This appears to be a proper subject for the considér- 
ation of congress." 

Erom an examination of the above extracts, froip bis report, it will be. 
seèn that thç sepr^tary of state ^aa of the opipion that the questions, re- 
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feried tè Wére to be addressed tô the political, and not tp the jtidicial, 
branch of thë government, and thàt côagress alone could be lôôked to for 
the redréss 6f the class et -wrongs COmplaiïied of by the plâihtiff, and to 
pïevent their répétition. The plaintiff 's counsel deny the' çorrectness of 
the construction given to the actof 1884 by the attomey gênerai, and in- 
eist that the différence in tonnage ràtès, by which certain ports speciai- 
ly nanied in the act are favored, is à particular favor to the countries to 
which thosè ports belong, "in respect to their commerce and navigation " 
which ipMfacto accrues, in pursuance ôf treaty rights,to German vessels 
coming from German ports. It is also asserted thàt the treaty stipula- 
tions withGèrmany are paramouQt to the later ,acts of congresa, and 
that the former cannot be annihilated by the latter. Admitting for the 
moment thàt the attomey gênerai rday bave mi&construed the act, still 
it cannot be questioned that, excepting where rights have'become vested 
under à treaty, to use the expression of Judge Swayne, in the Cherokee 
Tobacco Gase, 11 Wall. 616, "a treaty may supersede a prior act of con- 
gress, and-an act of congress mày supersede a prior treaty." The com- 
missioner of navigation held that the acts of 1884 and 1886 were incon- 
sistent with the treaties, and beihg of a later date must prevail, and in 
so rtaliiJg he is not without authority of adjudged cases. In Foster v. 
Neilson, 2 Pet. 314, Chief Justice Maeshall, in delivering the opinion 
of the court, said: 

"Our eonstttution déclarés a treaty to be à law of the land. It Is conss» 
quenlly tb beregarried in courts of justice as équivalent to an act of the leg- 
slatarei wlienever it operateà of itself, without the aid of any législative pro- 
vision. But whenthe termsof the atipulatipa iniport acontract, when ai- 
ther of tlie parties engnge to perfoim a particular act, the treaty addresses it- 
self to the political, nut the judicial, department and the législature must ex- 
écute the contract befure it cah become a rule for the cotirt." 

The same doctrine is held in Taylôr v. Mortxm, 2 Gurt. 454; Ropes v. 
ClincK,8 Blatchf. 304. In the Cherokee Tobacco Case, supra, there was an 
open conflict between a treaty contract and a subséquent law, and the 
question was as to which should prevaîl. The 107 th section of the in- 
ternai revenueaotof July 20, 1868, provjded "that the internai revenue 
laws imposing taxes on distilled spirits, fermented liquors, tobacco, snufiF, 
and cigars shall be construed to extend to such articles produced any- 
where within the exterior boundaries of the United States, whether the 
eame be within a collection district or not." The tenth article of the 
treaty of 1866 between the United States and the Cheroliee Nation of In- 
dians stipnlated as follows: ; 

"Every Cherokee Ifidian and freed person residing in the Cherokee Fatlon 
shall hâve thé right to sell any prodUcts of his farin, ihcluding his or her live- 
stàck, or any merchandisépr manufactured products, and to ship and drive 
tliè saine to market without rëstrainl, paying the tax tliereon which is now 
or may he levied by the United Btates on the quantity sbld outside of the In- 
dian Territoi*y.'» i 

The collection officers had seized a quantity of tobacco belonging to 
the claimantÈl which wàs fonnd in the Cherokee Nation, outside of any 
collection distrietôf thé United States, and exemption from duty was 
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-çîftimed bjjr virtûe of the treaty. It was admttted that the repugnancy 
between the treaty and the statute was clear, and that they could not 
stand together: that one or the other must yield. The court decided 
that the language of the section was as clear and explicit as could be effl- 
;plo3'ed. It embraced indisputably the Indian Territory, and congress 
not having thought proper to exclude them, it was not for the court to 
makè the exception; and that the conséquences arisingfrom tberepeal' of 
the treaty were niatters for législative and not judicial action, and if a 
wroQg had been done, the power of redress was with congress and not 
with the judiciary. In Taylor v. Morton, the facts were thèse: Article 
6 of the treaty of 1832, with Russia, stipulated that "no higher or other 
■duties shall be imposed upon the importations into the United States of 
any article the produce or manufacture of Russia, than are or shall be 
payable! on the like article being the prbduce or manufacture of any other 
foreign country." This was held by the court to be merely an agree- 
ment, tobe carried into effect by congress, and not to be enforced by 
the court, and that an act of congress laying a duty of $25 a ton, on 
hempfrom India, and $40 a ton, on hemp from other countries, did not 
authorize the courts to décide that Russiàn hemp should be admitted at 
thè Ibwer rate. Such a, prbniise, it was said, addresses itself to the 
politic^l apd not to the jûdîcial department of the èovernment, and the 
courts cannot try the question wbether it has been observed or not. The 
court expressly declined to give any opinion on the merits of the case, hold- 
ing that the questions, whether treaty obligations hâve heen keptornot, 
and whether treaty promises shall be withdrawn or performed, are mat- 
ters that belong to diplomacy and législation, alnd not to the adminis- 
tration of the laws. If con^ess has departed from the treaty, it is im- 
.material to inquire whether the departure was accidentai or designed, 
and if the laitter whether the reasons therefor were good or bad. If, by 
the iact in question, they hâve not departed from the treaty, the plaiu- 
tiff has no case. If they bave; their act is the municipal law of the coun- 
try, and any complaint, either by the citizen or the foreigneï, must be 
màde to thbse who alone are empowered by the constitution to judge 
of its grounds and act as may be suitable and just. 

As to the time when the act of June 19, 1886, went into opération, 
whether immediately from and after the date of its approval, or not un- 
til the date of the president's proclamation, and alsô whether the voy- 
ages of the plaintiff's vessels from Bremen to New York must be made 
"directly," and without stoppage at an intermediaté port, in order to be 
exempted from the imposition and paymentof tonnage dues, the décision 
of thèse questions by the commissioner of navigation must be held to be 
condiisive, unless so much of section 3 of the act of July 5, 1884, which 
rnakes bis décision final in such matters, is unconstitutionall Much 
lèarning and ability havé been employed by plaintifi^'s counsel to estab- 
lieb the invalidity of this portion of the act, wbich invests a department 
oËcer with such unlimited judioial power, and by which he is (çnabled 
to décide ail contests in relation to aÛeged illégal dues, er porte, and abso- 
lutely. On the other hand, the labor and responsibility of the court 
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have bcen increased by the omission of the defendant's counsel to fur- 
nish any assistance towards the solution of the questions, and permitting 
them to passsMÔ sUentio. The subject, however,is nôtres integfra. In Cari/ 
V. CuT^, & How. 236, the suprême court had under considération the 
constitutionality of the third section of the act of congress of March 
3, 1839, entitled "An act maiting appropriations for the civil and dip- 
lomatie expenses of the governraent for the year 1839," by which the 
secretary of the treasury was authorized to finally décide when more 
duties had been paid to any collector of customs, or to anj' person act- 
ing as snch, than the law required, and to draw his warrant in favor of 
the person or persons entitled for a refund of the amounts so overpaid. 
The opinion of the court discusses very ably and at much length the 
questions involved in that case. A few sentences taken from the opinion 
will indicate the grounds upon which the validity of the act of 1839 was 
sustained: : 

"We hâve no doubts [say the court] of the objecta or the import of thàt 
aCt. We càrinot doubt ihat it consUtutes the secretary of the treasury the 
source whence instructions are to âow; that it controls both the position and 
the conduçt of'the coUecturs of the revenue; that it has denied to them any 
right or autihority to rutain any portion of the revenue for purposes of con- 
testation or indemnlty; has oïdered and declared those ooUectora to be the 
mère organs 6t receipt and transfer, and has raade the head of the treasury 
départaient the tribunal for the examination of claims for duties said to hâve 
been impropelly paid. * * « It Is cûntended, however, that the languâge 
and the purposes pf congress, if really what we hold them to be declared in 
the statute of lb39. cannot be sustained. because they would be répugnant to 
the constitution, inasmuch as they would debar the citizen of his right tof e- 
sort to the courts of justice. * « * The objection above referred to ad- 
mits of the most satisfactory réfutation. This may be found in the following 
positions, familiar in this and in most other governmenfs, viz, that the gov- 
ernment, as a gênerai rule, claims an exemption from beingsued in its own 
courts. Tiiat although, as being chargea witb the administration of tbe laws, 
it will resort to those courts as nieans of securing this great end, it will not 
permit itself to be impleaded therein, save in instances forming coneeded and 
express exceptions. Secondly, in the doctrine, so often ruled in this court, 
that the judiclal power of the United States, although it has its origin in the 
constitution, is (except in en uHierated instances, applicable exclusivelyto thîS 
court) dépendent for its distribution and organization, and for the modes of 
its exercise, entlr^ly upon the action of Congress, who possess the sole power 
of creating the trJbunals (inferiqr to the suprême court) for the exercise of the 
judicial power, and of investing them with jurisdictiôn either'limited, con- 
current, or exclusive, and of withholding jurisdictiôn fîrbm them in the ex;- 
act degrees and character which to congress may seem proper for the publie 
good. Todenythis position would be to elevate the judicial over the légis- 
lative branch of the go ver n ment, and to gfve to the former powera limited by 
its own discrétion merely. It follows, then, that the courts created by stat- 
ute must look to tbe statute as the warrant for their authority. * * * 
The courts of the United States are ail limited in their nature and constitu- 
tion, and havé not the powers inïiererit in courts existing by prescription or 
by the commph law. * * * Thecoùrtsof the United States can takecog- 
nizance onlyof subjécta assigiied tothem expressly or by necessary inaplica- 
lion; a fortiori; they CAn take no cognizance of matters that bylaw areeitber 
denied to them, pr expressly referred arf ai»Mc? cîDaiaen." 
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This exposition of the origin and extent of the jurisdiction of the courts 
of the United.States was reaffirmed in Shddon v. SiM, 8 How. 449, where 
it was held that courts created by statute can hâve no jurisdiction but 
such as the statute confers, The right given by section 2931, Rev. St., 
to sue for overpaid dues is taken away by the act of July 5, 1884, and 
the power to détermine controversies arising from alleged exactions by 
coUectors is deposited with the commissioner of navigation. Such is 
the effect of the décisions just cited, and which, as long as they are not 
overruled by the tribunal which made them, must be obeyed as the law 
of the land. The authorities referred to by plaintifF's counsel are cases 
where department officers, in making régulations to be observed by their 
subordinates, exceeded «their gtatutory power, but in no one instance 
was it pretended that the officer was clothed with the power to make a 
final décision in contested matters. It was perhaps unnecessary, in view 
of Oary v. Ourtis, and Shddon v. SiU, that I should bave done more than 
acquiesce in the doctrines there announced, and support the validity of 
the act of July 5, 1884, without further discussion, but the large amount 
of md'ney involved in the présent actions, and the earnestness and force 
with which the plaintifif's claims hâve been pressed, hâve induced me to 
make a more extended présentation of them than was at first designed. 
It must be borne in mind that this court is not called on to express any 
opinion on the justice or expediency of placing such unlimited power in 
the hands of the commissioner of navigation as is conferred by the act 
of July 5, 18g4. The duty of the court is to discover whether the act 
is in conflict with the constitution, and, on being satisfied that it is not, 
to judge accordingly. To pursue any other course would be not only 
«xtrajudicial, but also improper, in assuming to criticise the wisdom of 
congress in making the law. Neither is the court required to say whether 
the commissioner of navigation is or is not correct in bis interprétation 
of the law. Congress bas seen fit to constitute him the final arbiter in 
certain disputes, and congress alone can supply a remedy for any wrong 
which may bave arisen from his construction of the law relating to the 
collection of tonnage due. Let judgment beentered in each case for the 
défendant. 
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' United States v. Michïgak Cent. R. Go. et al.* 
(Dfetrfot Court, N. D. IlUriois. June 28, 1890., 

1, CABItIim8.^lKTBB3TATE COHHEBOB— BEBATEB. > ' ' . 

i Hy hère a rallroad company which bas flxed a rate of 20 cent? per taundred for 
f reîgïit ttotn Chicago to, New York, and 33 cents per hundred f or f relght f rom points 
wëst ùt Chicago to New York, of which latter rate said company reçoives 18 cents, 
inak9%an arrangement lyith a Chicago firm to sblp its f reight f rom Chicago to New 
York àt 23 cents under biUs of lading purporting to corne frôm western points, and 
to retum to them 4 cents under pretense of paylng it to the road bringing the f reight 
Into Chicago, it is guilty of a violation of the provision of the Interstate commerce 
act 6t February i, 1887, which makes It a misdemeanor fcr a common carrier to 
charge différent rates from those flzed ià its scbedulei 
8. Samb— C^nfiKAii LiABiLiTt or Oi'ïioebs. 

Where suoh arrangement was made by the assistant gênerai freight agent, tho 
fact tfaàt the local freight agent, and the agent who made eut the bills of laaing, 
knew thjat there was sometbing uttusual anoTout of the ordiuary course of business 
in Buch shipments, is not sufBcient notice to them that the company was violating 
said act to make them criminally liable thëref or. 

At Law. 

W. G. Éwîng, U. S. Dist. Atty., for plaintifF. 

Edwin Watker and MiUa & Inghani, for défendants. 

, BiiODGETT, J. This is a criminal proceeding instituted under certain 
provisions of the interstate commerce aot of February 4, 1887, and, the 
thé offense charged being only a misdemeanor, a jury was waived, and 
the case tried by the court. The indictment contains six counts, charg- 
ing, in substance, that the Michigan Central Railroad Company was in 
September, 1888, and for three months succeeding, a common carrier 
of passttngersarld property, owning and operating a railroad from Chicago, 
iû the state oflllinois, eastward to Détroit, in the stateof Michigan, and 
ifrom theàcé iaving connecitions, by meà,ns of other railroads, with New 
York city,a!nd other ciliés on the Atlantic coast. The said Mich%an 
Central Railroad Company had fixëd and published a schedule of rates 
for thè transporlation of passengers and' property over its road, and also 
a schedule of rates for the transporta tion of passengers and property by 
way of its railroad and its connection with other carriers to New York 
city, in the state of New York, and that by such schedule of rates the 
rate for the transportation of grain irom the city of Chicago to the city 
of New York was fixed at 20 cents per hundred pounds, — copies of which 
schedules had been filed with the interstate commerce commission, — 
whereby it became unlawful for said company to charge, demand, col- 
lect, or receive a greater or less compensation for the transportation of 
passengers or property, or for any service in connection there with, than 
was specified in snch published schedule of rates. But that, in viola- 
tion of their duty and the law in that regard the défendants, the Michigan 
Central Railroad Company and Alexander Mackey, Fred. C. Nicholas, 
Matson P. Griswold, Arthur W. Street, and E. L. Somers, who wera 

iReported by Louis Boisot, Jr., of tbe Chicago bar. 
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respectîvôly the agents and persons acting for and employed by said 
Michigan Central Railroad Company, flid unlawfuUy and willfully trans- 
port and cause to be transported, and willfully did suffer and permit to 
be transported, by said Michigan Central Railroad Company from the 
said city of Chicago to the said city of New York large quantities of oats 
and corn, the same being the property of the firm of Charles Counsel- 
man & Go., of Chicago, and did willfully and unlawfully receive and 
colleot therefor a rate which was less than the rate and price fîxed by 
said schedule of rates; that is to say, for thé sum of 18.2 cents per hun- 
dred'pounds, when the schedule rate was 20 cents per hundred pounds, 
which was a lower rate than was charged and received by said company 
to and from other persons for the transportation of like grain from Chi- 
cago to New York city, and contrary to the form of statute in such case 
made and provided. 

Thé clauses of the interstate commerce act as it was passed, and as it 
stoodat the time the acts complained of were committed, which are 
material for the purposes of this case, read as follows: 

"Sec. 6. That every common carrier subject to the provisions of this act 
sball'print and keep for public inspection schedules showing the rates and 
fares and charges for the transportation of passengers and property which 
any such common carrier bas established, and which are in force at the 
time upon its railroad, as deflned by the flrst section of this act. * * * 
Every common carrier, subject to the provisions of this act, shall flle with 
the commission hereinafter provided for copies of its schedules of rates, 
fares, and charges, which hâve been established and published in com- 
pliance with the requirettients of this section, and shall promptly notify 
said commission of ail changes made in the same. Every such common car- 
rier shjill also file with said commission copies of ail contracts, agreeraents, or 
arrangements with other common carriers in relation to any traffic afCected by 
the provisions of this act to which it may be a party. And in cases wliere 
passengers and freight pass over continuons Unes or routes operated by more 
than one common carrier, and the several common carriers operating such 
lines or routes estabiish joint tariffs of rates or fares or charges for such con- 
tinuons Unes or routes, copies of such joint tariffs shall also, in lil^e manner, 
be flled with said commission. * • * And when any such common car- 
rier shall hâve established and published its rates, fares, and charges in corn- 
' pliance with the provisions of this section, it shall be unlawf ul for such com- 
mon carrier to charge, demand, coUect, or receive from any person or persons 
a greater or less compensation for the transportation of passengers or prop- 
erty, or for any services in connection therewith, than is specified in such pub- 
lished schedule of rates, fares, and charges as may atthe time be in force." 
"Sec. 10. That any common carrier, subject to the provisions of this act, 
or, whenever such common carrier is a corporation, any director or offîcer 
thereof, or any receiver, trustée, lessee, agent, or person acting for or em- 
ployed by such corporation, who, alone or with any other corporation, Com- 
pany, person, or party, shall willfully do or cause to be done, or shall willing- 
ly suffer or permit to be done, any act, matter, or thing in tins act prohibited or 
declaredto be unlawf ul, or who shall aid or abettberein, * * * shall be 
deemed guilty of a misdemeanor, and shall, upon conviction thereof in any 
district court of the United States within the jurisdictionof which such offense 
was committed, be subject to a fine of not to exceed $5,000 for each offense." 

The indietment, as found, was against the Michigan Central Railroad 
Company, Alexander Màckey, George C. Nicholas, Maison P. Griswold, 
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Atthnr Wv Strtet, and E. L. Somers. The railroad company has never 
appearedjor been so served as totompel an appearance. . On a motion 
for the issrte.of a distress warrant to compel an appearance, which was 
considered as a motion to quash the indictment as to the railroad com- 
pany, this court held that a railroad corporation was not subject to be 
indicted under this act, and therefore the motion for the distress warrant 
agked for in the premises was overruled. Griswold pleaded a misnomer, 
which plea was coufessed by the district attorney, and the case abated 
as to him; and a fînding of "not guilty" was entered as to Mackey, at 
the conclusion of the proofs on the part of the government, on the ground 
that the proofs were not sufficient to and did not connect him wilh the 
offense charged ; leaving the case to be yet disposed of on the évidence 
as to the défendants Street, Niçholas, and Somers. 

There is little dispute as to the facts in the case. It is admitted that, 
at the time of the transaction complained of, Street was the assistant gên- 
erai freight agent of the Michigan Central Railroad Company, having his 
head-quarters in the city of Chicago; that Niçholas was the local freight 
agent of said company at Chicago; that Somers was the Chicago agent of 
the Elue Line, so far as said line was operated in connection with the 
Michigan Central Railroad; that in the latter part of September, 1888, the 
Michigan Central Railroad Company had fixed its schedule of rates under 
the provisions of the law, by which schedule the rate for the transporta- 
tion of corn and oats from Chicago to New York by the line of said com- 
pany and Connecting lines was 20 cents per hundred pounds; that there 
was alsQ a schedule rate for the transportation of .such grain from points 
west and north, south and south-west, of Chicago, within certain limita, 
through Chicago to New York city, of 22 cents per hundred pounds, — 
tlmt is, grain shipped ^t points west, south, south-west, and north- west of 
Chicago, within those limits, was carried directly through to New York at 
22 cents per hundred pounds, of which the carrier which brought the grain 
to Chicago received its 'pro rata, and the carriers forming the through line 
from Chicago éast to New York, respectively, received: their pro rata; that 
not ail thé carriers reaching Chicago from the north-west, west, south, 
and south-West prorated on this 22-cent rate, the Illinois Centra] Railroad 
Company being one of the companies that did not so prorate; and that 
grain arriving in Chicago from points within the limits I bave referred 
to, by roads that did not prorate, was charged at the rate of 25 cents per 
hundred pounds for transportation to New York city from those points 
outside of Chicago. The proof also shows that in September, 1888, 
Street, as assistant gênerai freight agent of the Michigan Central Railroad 
Company, made an agreement with the firm of Charles Counselman & 
Ço. by which grain which Counselman & Co. should hâve in their ele- 
yators, or in cars on the railroad tracks in the city of Chicago, should go 
forward at the pro rata to which the Michigan Central and its eastern con- 
nections woold be entitled, at the 22-cent rate on grain shipped from 
points within the 22-cent lirait; that is, for illustration, grain arriving 
in Chicago by the Chicago, Rock Island & Pacific Railroad would arrive 
h.^esabjéctto the pro rata of the 22-cent rate to which the Chicago, Rock 
Jsland & Pacific Railroad Company would be entitled. This pro rata the' 
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Miéhigaii Central Railroad Company assumed, and paid the Rock Island 
Railroad on what was known in the business as "expansé bi]Is,"and th© 
pro rata of the roads thus bringing the grain to Chicago left 18.2 cents 
per hundred pounds as the rate to be paid the Michigan Central Rail- 
road Company and its Connecting Unes east for transporting the grain 
from Chicago to New York. In other words, Counselman & Co. , by this 
scheme, got their grain shipped from Chicago to New York city for 18.2 
cents per hundred pounds, while other shippers were charged 20 cents- 
per hundred pounds for transportation of the same kinds of grain. 

Thê scheme was carried ont by resorting to fictitious "expense bills," 
which, while they purported to come from other railroads, such as the 
Chicago & Northwestern Railroad Company, the Chicago, Burlington & 
Quincy Railroad Company, etc., and to represent actual grain which 
had arrived in Chicago from points on the Unes of those roads within th& 
22-cent rate limit, for direct shipment through to New York, were, in 
fact, made out at the office of Counselman & Co., in this city, and were 
paid by the Michigan Central Railroad Company to Counselman & Co,, 
instead of being paid to roads which had brought the grain to Chicago. 
The grain, thus shipped, went forward as subject to the 20-cent rate 
from Chicago to New York city; and thèse "expense bills," so paid to ' 
Counselman & Co. , operated, in eftect, as a drawback to them, which 
reduced the actual cost of transporting their grain from Chicago to New 
York city to 18.2 cents per hundred pounds. And the proof also shows 
that certain car-loads of grain which had arrived in the city of Chicago 
by the Illinois Central Railroad, which did not prorate with the other 
companies on the 22-cent rate, were also sent forward under this ar- 
rangement at the pro rata of the Michigan Central Railroad of 18.2 cents 
per hundred pounds. The proof also shows that this scheme had its in- 
ception in the latter part of September, and was carried on during the 
Bucceeding months of October and November, within which time a large 
number of car-loads of corn and oats were shipped by Counselman & 
Co. to New York city, and other eastern cities, at the rate mentioned; 
thus giving Counselman & Co. an advantage as against other shippers of 
one cent and eight-tenths on each hundred pounds of grain so shipped 
for them. The testimony brings the case so clearly within the prohib- 
itory provisions of the Interstate commerce act which I hâve quoted, as 
to the défendant Street, that no défense was interposed in bis behalf. 

This leaves the proof only to be considered as to the défendants Nich- 
olas and Somers. Nicholas was the local freight agent of the Michigan 
Central Railroad, and ail thèse shipments passed through bis office, the 
way-bills were made at his office, and thèse fictitious "expense bills" 
paid from his office by checks to Counselman & Co. Somers, as agent 
of the Blue Line, seems from the proof to bave donc nothing except to 
make out the bills of lading which were delivered to the shippers. This 
being a crirainal offense, the proofs must be clear, and leave no room 
for reasonable, doubt of the défendants' guilt. The main inculpating 
proof against Nicholas is that one of his clerks noticed that th ère was 
something unusual about thèse "expense bills," and called Nicholas' at- 
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îtentiàû to them. Nicholas*Teferred him to Street aë Iiîasuporior office*, 
and, oû the clerk's presenting the tnatter to Street, he was told, «They 
are ail right." This was communfcated by the clerk to Nicholas, when 
Nich(ilas replied: "Well, if Mr, 8treet says they are ail right, of cours© 
they must be sOi" The bills of lading made out by Somers for ship- 
ments ovér the Blue Line contain matter whichmight well hâve put him 
on inquiry, and which, were this a civil action, might be held enough 
to charge him with notice that the shipments were irregular, and out of 
the usual course of business. But in a criminal case, as this is, the 
proofs must be much more conclusive and convincing in order to justify 
a finding of guilty. And the same may bé said in regard to Nicholas. 
He undoubtedly knew that there was something unusual, and out of 
the ordinary course of business, in this shipment, but I do not think 
that the prbof in this case brings home to either of thèse two défendants 
knowledge that the Michigan Central Railroad Company waa shipping 
this grain for Counselman & Co. for less than the tariff rates, which it 
must do, to justify a finding of guilty. The law intended to punish 
only an active and willful violator of its provisions. Men who occupy 
a merely clérical position, who are only the instruments which carry out 
an unlawful scheme or contract made by their superior officers, which 
they do not concoct, should not be punished, except where the proof of 
guilty knowledge and participation is clear. If the agents or employés 
of a railroad of whatever rank make an unlawful contract, or if they 
knowingly aid and abet in the exécution of an unlawful contract, which 
is made an ofifense under the interstate commerce act, they undoubtedly 
subjeot themâelves to the penalties, but the proof, as in ail criminal 
cases, should be clear, and leave no reasonable ground for doubt as to 
their guilt, and of their knowledge that they were engaged in consum- 
mating an illégal contract. This is particularly true in cases which may 
arise under the law now under considération, from the fact that thèse 
large common-carrier corporations are dominated, and their business ar- 
rangements substantially made, by the officers who are heads of départ- 
ments, either in regard to freights or passengers, and the work of their 
subordinates is almost wholly clérical; that is, they are bound to do 
■vfrhatever their superior officers require of them. It may be said, I 
think, that, as a rule, men in such positions hâve only the alternative 
to either obey brders or resign; and while it is no excuse for a railroad 
employé who bas willingly and knowingly aided and abetted in the vio- 
lation of the law that he did it under the instructions of his superior 
officer, yet it seems to me it fumishes a cogent reason why such persons 
should only be convicted where the proof of their guilt is clear and beyond 
doubt. There will be a finding of guilty as to the défendant Street, and 
not guilty as to the défendants Nicholas and Somers. The indictment will 
aiso be quashed as to the défendant the Michigan Central Railroad Com- 
pany, as it was understood at the time the motion for a distress warrant 
was argued that such motion should bave the eâect of a motion to quash 
on behalf of the Company. 
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Daveis ». CoLLiNs et aZ. 

{Circuit Cow% N. D. IlUnota. Jnne 24, 1890.) 

1. Adversb PossBSBioiî— Admission aoaiust Titlb— Hdbbahi» and Wipb. 

Though the husband be a drunkard, and thé wlf e support the f amily hy her în- 
dnstry, he still continues the beàd of the family, and any admission by him as to 
wbether bis occupation ot land is adverse concludes ber right after his deatb. 
S. Same— Aoknowledbmbtît ojt Another's Titlb. 

An acknowledgment by a mère squatter ci ownersbip in another pérsoa inter- 
rupts the running of adverse possession. 

8. SaME— MBliTAi CAPACITT to MaEB AOKNO-VrLEDOMBNT. 

The mental capacity of the pei^on In possession to exécute a lease, thereby ao- 
knowledging another's owuership, cannot be inquired into as against an innocent 
pùréhaser. : 
4t Saue— SAliB Wb Taxes. 

The rùnning of prescription In f avor of one bolding by adverse possession is lu- 
terrupted, by a sale for taxes. 

At Law. Ejectment. 
Charles H. Aldriçh, for plaintiEF. 

Louis Shigfier, James H. Ward, A. T. Powera, and Robert B. KendaU, for 
defeadants. 

BLODGETTi j., (praUy char gîng jury.) This is an action of ejectment 
to reçoyer possession of block llî in the original subdivision known as 
"Canalport," an addition to the city of Chicago. The plaintifif bas of- 
fered proof,showing that this Canalport subdivision was made upon a 
portion of section 30, intownship 39, range 14 E., lying in Cookcounty; 
that this portion of section 30 was patented by the United States to one 
Welch; that Weïch conveyed it to Hamilton and Pearsons; that Pear- 
sons conveyed bis interest in it to Hamilton; that Hamilton, in 1853, 
conveyed to Samuel J. Walker; that Samuel J. Walker conveyed block 
111 to one H. H. Walker; that H. H. Walker made a conveyance by 
Boortgage to one Prather; that Prather obtained title by foreclosUre of 
his mortgage, and conveyed to Matthews, and Matthews to Cooper, 
Çooper to Pierce, Pierce to Bridge, and Bridge to the plaintiff, — thereby 
showing an undisputed chain of title from the United States to the plain- 
tifif in this case, which entitles the plaintifif to recover nnless the défend- 
ant bas made out a défense. The défendant does not daim to bave 
ever had *ny paper title to this propertj'; the only title which the de- 
fendant sets pp is a title by possession. It is an undisputed fact in this 
case — that is, the testimony on the part of the défendant tends to es- 
tablish it, and. thpre is no t«stimony contradicting it^that the defend- 
ant's husband in May, 1861, entered upon thèse premises, and built a 
hç>»ëe or shanty; that the defeijidant's husband continued to réside on 
tiiip premises with' his family until he died, in September, 1882. 

It is urged, and much talk is had hère about the défendant Mrs. 
Cpllins havîng rights hère aside from her husband. I say ta you, as 
a matter tjf law, that by mère possession, as long as her husband was 
liyiQg,and ;l^^ head of the fapiily, she could gain notbing by her posses- 
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sîon. Her possession was sîmply subordinate to her husband's posses- 
sion. He had the right, if he entered there without right, to admil 
that he had no rights there, and that admission would be binding upon 
her. If the party owning the land found ColIinS in possession of the 
property, hé was not obliged to go to hiswife and ask her by what right 
he or shewa? there; but if he naade negotiations witli' Collins to take a 
léase, or Cdllins admitted he had no rights there, such action was bind- 
ing upbn Mrs. Oollins. Now, thé testimony shows without doubt-^ 
there is; no. question made upon it — that Mrs. Collins was probably an 
industrious and hard-working wife and mother. She had a large fam- 
ily of children, and worked hard to support those children, and may even 
hâve done more than the husbànd towards supporting them; but the hus- 
band was the head of the family in the eye of the law, and whatever he 
did in référence to this property was binding upon her and the family, 
no matter if he was a drunkard, unless his drunkennéss was produced or 
occasioned by the act of the parties now claiming as against her. 

The law provides, in substance, that unchallenged, uninterrupted pos- 
session of lands, under an assertion .or claim of title, or an intërest in them 
for the term of 20 years, protects that title; but it must be continuons, 
complète, and unbroken for the entire 20 years. Now, there is no doùbt 
but what the Collins family went in there, as I said, in 1861, and that 
they hâve remained upon the premises ever since thàt time. If they 
•entered upon those premises as mère squatters, without àsserting any title 
whatever, just merely by the sufferance of the owner, theycould ônlyac- 
quire, in theextremest point of view, a title as against that owner, by 
àsserting thatthey entered there bysome right of their own, and contin- 
uing that po^ession and that assertion of right until the expiration of 
20 years. Now, is that state of facts established in behalf of this de- 
fendant, admitting that she succeeds to the rights which began to inure 
under her husband? The testimony on the part of the plaintifF tends 
to show that, in the early part of the year 1871, Mr. ïlenry Jones was 
on theSe premises in company with Mr. Samuel J. Walker, who was then 
the owner of the patent or papèr title; that Mr. Walker and Mr. Jones 
went to the house where the Collins family resided; that they saw Col- 
lins there. Mr. Walker asked Collins what right he clàimed there, or 
Why he was there. Collins said, in substance, thàt he was a mère squat- 
ter; he did not claim any right. Walker then said to him: "You can 
stay hère until I want it, or until I give you notice to leave." This is 
the substance of Jbnes' testimony as to what took place, as I remember it, 
and it tends to show what did take place in 1871. 

The testimony further shows, without doubt, — because there is no tes- 
timony contradicting it, and the testimony is ail one wajr on the subject, 
T-rthat in May, 1877, after Walker had sold, and after the paper title had 
become vested in Cooper,^Gooper being represented hère by the firni of 
Kees, Pieree & Co., — Pierce, One of the raembers of the firm, went upon 
the premises, and found Collins and his family in possession; that he, 
Collins, claimed possession to a much larger tract than this block, but 
he finally agreed to give up the surrounding blocks if he cûuld havo a lease 
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fora certain ter m of block 111, nowîn controversy; and that sucb J^o* 
tiations were had that it was agreed that he should take a lease, and that 
on the day this lease bears date he was at the ofSce of Rees, Pierce& Co. 
with Judge Wood, (then a lawyer of this city, of high standing as an 
able and conscientious man,) as bis attorney, and who died only a few 
months since, and there the lease which is now oflered in évidence was 
executed. The testimony further tends to show that after this deed was 
made the witness Col. Pierce was on the premises, and saw CoUins yet 
in possession. That afterwards the title passed from Cooper to Pierce, 
and from Pierce to Bridge, and then Bridge went upon the premises, 
and found the Collins family in possession; that he saw Collins, and he, 
still admitted that he was there under the lease, and not under any 
other titlé; and that he was willing to stay on, even after the expiration 
of the lease, on the terms of the original lease, and that he was per- 
mitted to do so. 

Now, if a person entering upon possession of premises without title, 
and as a mère squatter, acknowledges the ownership of any other persoji 
in the property, that breaks the efiect of the statute at once. The mo- 
ment that the person in possession of the premises acknowledges that he 
is not the owner, the running of the statute, in common language, is 
broken, and the 20 years, or whatever time has run, counts for nothing. 
So if the testimony is crédible to your satisfaction that Collins, in 1871, 
acknowledged to Walker in the présence of Jones, that he was a mère 
squatter, then he gained nothing by the possession which had continued 
from the time he entered in 1861. 

Then, again, if he took a written lease in 1877 from the then owner, 
Cooper, he has estopped himself, in the language of the law; that is, he 
bas prevented himself from setting up any title as against Cooper, or 
any person claiming under Cooper. He has admitted Cooper's title. He 
cannot dispute his landlord's title. If either of you, being the owner of 
land, makes a lease of it, your tenant cannot deny your title. He has 
acknowledged the suprèmacy of your title to the premises, and he can- 
not set up any title in his own favor, and he cannot even acquire an out- 
standing title as against you while he holds a lease under you. ' 
_ So, if you believe that this man, Collins, executed this lease at the 
time that is stated, that is the end of ail claim to any title on the part 
of the présent défendant hère, the widow of this man Collins. She can 
take nothing except what she takes from the acts of her husband, and 
if the statute would not proteet him if living, it would not protect her, 
he being dead. The mère fact that this woman was in a certain and 
common sensé the leader of the family, the person upon whom they de- 
pended for their support, was the energetic and industrious and faithful 
and intelligent head of the family in a certain sensé, does not count for 
anything in her favor; that is to her crédit as a wife and as a mother, but 
not in obtaining title to this property. 

Then, again, if, being in possession of this property, having acknowl- 
edged no other ownership to it, she allowed it to be sold for taxes before 
her 20 years' title had accrued, that breaks the running of her right of 
v.43F.no.l— 3 
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possession under it, and it hasgot to start and run agaîn for anplher 20 
years bèfore she can get aiiôther title as against the tax-title. îïbw, the 
testimony is undis^jutèd hefe tîiat in 1873 the larid in question wàs sold 
for taxes, and a deed was made to the çity of Chicago, which title has 
sihce'passed to the présent plaintiflf. Further, that later on, and in the 
yéâr 1874, the same premises wére sold fora South Park assessment, and 
bid in by the South Park cominissioners, and a deed made to the South 
Pârk cdmmissioners by the coun^ clerk, and the présent plaintiff ia 
clothéd with whatever title pasçed by thèse tax-deeds, as the proof shows. 
Thèse facts break the contitiuity of tbe running of the defendant's title, 
bécause no 20 years had elapsed from the time the défendant entered 
until the title accru ed under the tax-title. 

Then, the only question I can çohceive of in this case, as a question 
of fact that is to be passèd upon by you, is, wàs this màn compétent to 
rnàke a contract at the time he made thelease in 1877? As against the 
présent plaintifiF, who was a stranger to him, the mental condition of this 
man Colliiis at that time çutS no figure. He had executed a paper which, 
UpOil its fabe, purported to be a complète acknowledgment of Cooper's 
sùperîority 6î title. He had made himsèlf Cooper's tenant, and if there 
was'àny reasoh existing in his want of mental capaeity for setting aside 
tbat léàse, asserting that it wâs obtained when he was drunk, or not com- 
pétent toi make a lease, that should hâve been donc in a court of equity 
in apt time aftèr they became aware that there was such a paper. Now, 
the proof shows that this man Collins lived until December, 1882, — 
over five years after thé lease was exeôuted; and the proof also tends 
to show that he admitted himself in possession under the lease some 
two years after he had taken it. He died in December,, 1882, as the 
proôf shows; yet he takés no steps tô attack this lease which he had 
màde, and the wife has taken no steps to attack it since. They could 
hâve gone into a. court pi equity, if they had any fouhdation for doing 
it, but they cannpt set up the défense that Collins was incompétent to 
make a lease in a court of law. So, gentlemen of the jury, upon the 
admitted facts lu this case, I charge you that the plaintiff is entiiied to 
recover; and you may render a verdict for the plaintiff without leaving 
your seats. v 
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HoLLANDER ■». Baiz, Consul General, etc.* 
(District Court, S. D. New York. June 24, 1890.) 

1. LlBEL— AHSWEE— AmBNDMENT— liAOHBS. 

In a sijit for libel the défendant was granted leave to serve an amended answer 
setting'up a justification of the àlleged libel, whioh was not pleaded in the origi- 
nal anawer, notwitbstanding the lapse of more tban seven monthé between the ul- 
ing of the original answer and the application to amend. 
3. DBPostTioNs— Commission— FoKEiGN ConsuI/— Safk Conduçt Refdsed. 

Wheire, In a libel sait against a foreign consul by a plaintiff who had been ex- 
pelled f rom the country whioh thé consul represented, by order of its govemment, 
the consul applied for a commission to examine witnesses in such foreign country, 
the gOvemment of which refUsed to allow plaintifCto return tbere, and attend such 
commission, it was held that, as the governmentof such foreign country stood 
in thé Virtual relation of principal to the défendant, because the alleged libel was 
publidhâd by him under orders frOm such govemment, it would not be ; juBt that 
Buoh an important part of the trial of the cause as involved the examination of 
witiiessés should be transferred to the jurisdiction of the govemment which re- 
f used: to àllow the plaintiff to be présent, and that, except as to the proof of doc- 
uments the motion for a commission should be denied. 

At Law. On motion to amend answer and for commission. 

HoUander having in July, 1889, sued Baiz, as consul gênerai of 
Guatemala in New York, for an alleged libel, the latter, in September, 
1889, answered that he was a public minister, and as such, exempt from 
suit, and afterwards moved for a commission to take testimony in Guar 
temala. The motion for a commission having been denied unless the 
govemment of Guatemala should furnish plaintiff, whom it had expelled 
from Guatemala, with a safe conduct, to enable him to be présent at the 
exécution of the commission, (40 Ped. Rep. 659,) which safe conduct the 
govemment refused to give, and a motion to dismiss the complaint on 
the ground that défendant was a public minister having also been de- 
nied, (41 Fed. Rep. 733; approved, In re Baiz, 135 U. S, 403, 10 Sup. 
et. Rep. 854,) the défendant, in May, 1890, moved to amend his answer 
by setting up the truth of the alleged libelous publication, and renewed 
his motion for a commission to take testimony in Guatemala. 

BiUings <fr Cardozo and Joseph H. Ohoate, for motion. 

jBoôeriD. JS«n€dîc(, in opposition. 

Bhown, J. Notwithstanding the great lâches in makîng the applicar 
tion for the proposed amendment of the answer setting up the truth of 
the alleged libelous matter, and the changes of view which hâve led to 
the application, I think it should be granted, together with leave to issue 
a commission for the examination of witnesses in Guatemala so far as is 
necessary for the proof of any paper, document, record, report, decree, 
or sentence on file in the archives of the United States consulate in Gua- 
temala, or in any court, public department, or public office in Guate- 
mala, and filed therein prior to the decree of May 14, 1889, and referred 
to in the said decree, or pertinent thereto, the originals whereof cannot 
be produced on the trial bere, and of which copies shall not be con- 

'Beported by Edward O. Benedict, Esi^., of the New York bar. 
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sented to be admitted on the trial by the plaintiffs stipulation, subject 
to the same objections as the originals, if produced; and also a photo- 
graphie copy or copies of the paper purporting to be signed by Senor 
Herrera, but allpged to be a counterfeited signature. 

Considering that the government or ministry of Guatemala stands in 
the virtual relation of principal to the défendant in ordering the publi- 
cation pf the alleged libel in this country, and that it bas already shown 
its jnterest and taken part, though not in any way improperly, in the 
défense of this suit, by the action of its minister hère; and considering 
that the examination of the numerous witnesses, soine 30 or upwards, 
proposée! by the défendant to be examined in Guatemala by commis- 
sion, would transfer withjn the jurisdiction of that government a consid- 
érable and important part of the trial of this action, and would render 
necessary .the examination of witnesses there by the plaintiffj and consid- 
ering, further, that the government of Guatemala haâ heretofore, not- 
withstanding the strenuous efforts of the défendant, and of its minister 
in this country, refused to give to the plaintiff a safe conduct to Guate- 
mala for the sole purpose of attending the exécution of a commission 
for the examination of witnesses there applied for by thé défendant, except 
on condition of an abandonment by the plaintiff of bis claims against 
Guatemala, thereby reibsing to the plaintiff the right of either facing 
bis accusers in Guatemala, or of meeting the défendant on equal terms 
in the exécution of any commission within that jurisdiction; and con- 
sidering that that right, and the right of an oral cross-examination of 
witnesses, are of spécial importance on the trial of the issues in this ac- 
tion, exceptas to theproof ofdocumentary évidence, — I think that the 
plaintiff's légal right to hâve the trial hère, where the alleged libel was 
published, and where the alleged injury was inflicted, should not be 
abridged by an examination of witnesses in Guatemala under such dis- 
advantages tothe plaintiff as that government insists upon inflicting, 
and under such circumstances as the affidavits disclose, except as above 
permitted; but that the v?itnesses should be produced in this court, ini 
order that the trial may pfocèedhere upon equal térms, and with the 
plaintiff's common-law rights unimpaired; and the motion for a com- 
mission is to that extent denied. 
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Interstate Commerce Commission v. Baltimore & 0. R.Co. 

{Circuit Court, S. D. Ohio, W. D. August 11, 1890.) 

1. Carbiebs— Interstate Commbbce Act— Fabtt-Rate Tickets. 

The issliance of "party-rate tickets," each good for a party of ten persons, at the 
rate of two cents per mile per capita, while single passengers are chargea three 
cents per mile, is neither an unjust discrimination nor an undue or unreasonable 
préférence or advantage, within the purviewof the interstate commerce act, where 
such party-rate tickets are oflered to the public generally, and where it appears 
that the rate chargea single passengers is not anreasonable. 

2. SaME— BORDBN OF PeOOF. 

Where a railroad company is chargea with violating the interstate commerce 
act, by the issuance of " party-rate tickets" at lessthan the rates charged single 
passengers, the burden of proving that snoh lower charge constitntes an undue 
préférence is upon the person making the charge. 
8. Samb — Construction of English Aots. 

The interstate commerce act having adopted substantially some of the provisions 
of the English railway trafic aots of 1845 and 1854, the construction given to such 
provisions by the English courts must be received as Incorporated into the act. 
Following McDonald v. JBovey, 110 U. S. 619, 4 Sup. Ct. Rep. 143. 

In Equity. 

A. 6. Safford and John W. Herron, for complainant. 
John K. Cowen, Harmon, Cokton, Goldsmith & Hoddly, and Hugh L, 
Bond, Jr., for respondent. 
Before Jackson and Sage, JJ. 

Jackson, J. This is an application or proceeding under the provis- 
ion of the interstate commerce act, by the interstate commerce commis- 
sion, for the issuance by this court of a writ of injunction, or other 
proper process, mandatory or otherwise, to restrain the Baltimore & 
Ohio Railroad Company fromjurther continuing in its violation of cer- 
tain orders of said commission, and for a decree requiring said railroad 
Company to pay such sum of money, not exceeding the sum of $500j 
for every day alter a day to be named in the decree that said défendant 
shall fail to obey said injunction or other proper process. The orders 
of the commission, which this court is asked to enforce by its injunc- 
tion or mandatory process, were made upon a complaint filed before the 
interstate commerce commission by the Pittsburgh, Cincinnati & St. 
Louis Eailway Company, against the Baltimore & Ohio Railroad Com* 
pany, which set forth and alleged that the petitioner was duly incorpo- 
rated under the laws of Pennsylvania, West Virginia, and Ohio, and 
was engaged as a common carrier in operating a System of railroads, ex- 
tending from Pittsburgh, Pa., to varions towns and cities in said state; 
that the Baltimore & Ohio Railroad Company was duly incorporated 
under the laws of the state of Maryland , and was also a common carrier 
operating a System of railroads, a part of which extended from said city 
of Pittsburgh to many of the important towns and cities in the above- 
named states, which were reached by petitioner's lines of road, and thus 
made it a competitor of petitioner in respect to business between said 
points; that upon its lines of road on which business compétitive with 
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that of petitioner was transacted the Baltimore & Ohîo Railroad Com- 
pany. hadî put into effect, and had then in opération, so-called "party- 
rates, " whereby parties of ten or more persons traveling on one ticket 
were transported over said linès of roàd, between statiods located there- 
on, at two. cents per mile per aipita, which was less than the rate for a 
single perspn, the rate for a single passenger being about three cents per 
mile I that said Baltimore & Ohio Railroad Company was also in the 
habitof selling round-trip excursidû' tickets, good between points on its 
Unes of railway, at less than rates cliarged for ordinary tickets, without 
publicly posting in its ticket offices, or elsewhere, the rates at which 
said excursion tickets were sold ; that the issuance of said "party-rate" 
tickets, and the selling of excursion tickets without poâting the rates 
therefor, were in violation of the Interstate commerce act, in petitioner's 
judgment, and for that reason it had declined to place the same in ef- 
fect upon its lines; that by reason of said "party rates" and excursion 
rates, so allô wed and issued by said Baltimore & Ohio Railroad Company 
trafSc was diverted frôm petitioner's lines to those of the Baltimore & 
Ohio Company; and that petitioner was greatly damaged by loss of rev- 
enue thereby,— wherefore petitioner prayed that the Baltimore & Ohio 
Railroad Company should be required, by an order of the commission, 
tb withdraw from its linès of road in which business compétitive with 
that of petitioner was transacted said "party rates," and to décline to 
give such rates in future; and also requîring said company to discon- 
tinue the practice of selling excursion tickets at less than the regular 
rate unless the rates for such tickets were posted in its offices. The Bal- 
timore & Ohio Railroad Company answered said complaint, admitting 
the corporate character and business of the two companies as stated in 
the pétition, admitting that it had and did sell, on or between spécial 
dates, round-trip excursion tickets at less rate than those charged for 
ordinary tickets without posting notice of the same in its ticket offices, 
except by way of advertisement. It claimed that said excursion tickets 
80 sold were such excursion tickets as are mentioned in the twenty-seo- 
ond section of the act to regulate commerce, which the act did not re- 
quire should be posted, and which itwould be practically useless, if not 
impossible, to post, but that défendant published such rates through 
the usuel means èmployed by aU other railroad companies, as by news- 
papre advertiseMents, hand-bills, etc. 

The defendaïit àdmitted that it had issued the so-called "Party Rates," 
which, it claimed, "were in no way a violation of the act to regulate 
commerce, but, on the contrary, were an accommodation to the public, 
necessary to the business ôf theatrical and amusement companies and 
others traveling together in a large body. The défendant also denied 
that the petitioner had ftiiyright to institute said proceedings before the 
commission; that it wàis not such a complainant as the act to regulate 
commerce authorized tO make com plaint, its alleged injury from défend- 
ants acts ariisifig or resulting tb it only as a compèting carrier; and de- 
fendant movéd to dismiss said pétition on said ground, and because pe- 
titioner. did QOt allège facts sufficient tô bring it within any of the classes 
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of persons, firnas, corporations, or associatione who could properly insti- 
tute such proçeedings. This motion was either not insisted upon, or 
was denied, as the commission proceeded to liear and consider the com- 
plaint, and on February 21, 1890, Sied its report in the premises, hold- 
ing — Mrst, that passenger excursion rates are required to be published 
according to the provisions of section 6 of the act to regulate commerce, 
and that the practice of the Baltimore & Ohio Railroad Company of sell- 
ing round-trip excursion tickets at less than rates charged for ordinary 
tickets, without publicly posting in its ticket oflBces the rates at which 
such excursion tickets were sold, was in violation of the law; and, sec- 
qndly, that "party-rate" tickets are not commutation tickets within the 
true meaning of section 22 of the act, and when party rates to 10 or 
more persons traveling together on a single ticket are lower than contem- 
poraneoua rates for single passengers, they constitute discrimination, and 
are illégal. It was thereupon ordered and adjudged by the commission 
—First, that \he Baltimore & Ohio Eailroad Company "be and it is 
hereby required to print. post, and file schedules showing the rates, fares, 
and charges now or hereafter established by it for. round-trip passenger 
excursion tickets between points on its lines or between points on its 
Unes and points on the lines of other common carriers with whora it 
joins or hereafter may join in establishing rates, fares, and charges there- 
for, in conformity with the provisions of section 6 of the act to regulate 
commerce;" and, secondly, "that the Baltimore & Ohio Railroad Company 
do forthwith wholly and immediately cease and desist from charging 
rates for transpprtation over its lines of a number of persons traveling to- 
gether in one party, which are less for each person than rates contem- 
poraneously charged by said défendant imder schedules lawfuUy in ef- 
fect for the transportation of single passengers between the same points." 
Notice embodying said orders, together with a copy of the commission's 
report and opinion, was duly sent to and received by the défendant. 
Thereafter, on May 1, 1890, the interstate commerce commission filed 
its pétition or bill in this court against the Baltimore & Ohio Railroad 
Company, setting forth the foregoing proçeedings before and orders made 
by tlîe commission, and charging that the défendant, since the issuanoe 
and service upon it of said orders, had wholly disregarded and set at 
naught the authority and commands of said commission; that it had 
neglected and refused, and still does neglect and refuse, to furnish the 
commission, and to print, post, and file, schedules showing the rates, 
fares, and charges established by it for round-trip passenger excursion 
tickets, as required by law, and as in and by the order of the commis- 
sion it was enjoined and required to do; and, further, that défendant 
had not ceased and desisted from charging rates for the transportation 
over its linesof a number of persons traveling together in one party^ on 
a single ticket, which are less for each person of such party than rates 
contemporaneously charged by it under schedules lawfully in effect for 
the transportation of single passengers between the same points, as in 
and by said order of the commission it was required to cease from do- 
ing. After setting out various instances in which the défendant had, 
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since the promulgation of said order, issued sueh "party-rate" tickets, 
the pétition or bill invokes the aid of this court to conipel' obedienbe on 
th« paît of défendant to the requirements of said orders and to punish it 
as préseribed by the statute for its continuai disregard thereof. The de- 
fendant duly entered its appearance and filed its answer. After admit- 
ting the proceedings before the commerce commission, which resuJted in 
the foregoing orders, the défendant dénies that it had failed and neg- 
lected, since the issuance thereof, to furnish to the commission, and to 
print,'post, and file, schedules showing the rates fixed and charges es- 
tablished by it for round-trip passenger excursion tickets issued by it, 
as reqûifèd by law, or even as required in and by the said order of the 
commission. It adraitted that it had not ceased and desisted from charg- 
irig rates for transportation over its lines for a number of passengers travel- 
ing together in one party upon one ticket, which are less for each person 
of such party of ten or more than rates contemporaneously charged by it 
for transportation of single passengers between the same points. The par- 
ticular instances of the issuance by it of such "party-rate" tickets set out 
in the bill' were admitted to be substantialiy true. Respondent, how- 
ever, dénies that said "party-rate" tickets for ten or more persons travel- 
ing together as one party constituted any unjust discrimination, or are 
in violation of the law, and insists that, so far as said order of the com- 
mission enjoins and requires it to desist from the issuance of such "party- 
rate" tickets at less rates than are contemporaiieously charged for single 
passengers between the same places, it is alleged that respondent bas not 
eomplièd and should not be required to comply therewith, because it 
rests upon an improper finding that said "party-rate" tickets are not 
"commutation passenger tickets" within the true meaning of section 22 
of said actto regulate commerce, because it is based upon an erroneous 
construction of said act, and because it was beyond the power of the 
commission to make it. 

After referring to the gênerai practice on the part of railroads, before 
the passage of the act to regulate commerce, of issuing spécial rate pas- 
senger tickets of various kinds and forms, such as mileage, excursion, 
party, monthlyj or quarterly, a specified number of trips for one person, 
or one trip by the specified number of persons, and ten, twenty, orthirty 
trip tickets, lower than the regular single fare charges, based upon the 
principle that when the amount of travel thereby encouraged or devel- 
oped would more than make up to the carrier for the réduction of the per 
cnjîiia rate, then such spécial rate was reasonable and just in the inter- 
ests of both the carrier and the public, the respondent proceeds to state 
"that since the passage of said act to regulate commerce this respondent 
has continued as theretofore the practice above stated of making a lower 
charge on passenger travel in considération of the amount and frequency 
of travel, and with that purpose, and to accommodate the various classes 
of passengers, it has continued in use ail the forms of ticket described in 
the next preceding section; that thé charge fixed by it for the trans- 
portation of parties of ten or more on a single ticket has bfeen two cents 
per mile per capiia^ which ia the same rate charged on thousand-mile 
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tickets, and is a higher rate than ît charges on long-distance passenger travr 
el,and excursions, and higher than its gênerai rates for suburban trave], on 
time or other suburban tickets; that thesaid charge for the transportation 
of parties on a single ticket is just and reasonable, affording a fiair com- 
pensation to the carrier, and for the best interests both of the carriers and 
of the public, because any higher rate would destroy the business; that 
the business reasons, circumstances, and conditions whîch induce re- 
spondent to make such lower charge for the transportation of parties as 
aforesaid, and that make it the interest of this respondent as a carrier to 
make such lower charge, are precisely the same reasons, circumstances, 
and conditions that induce it and make it its interest to fix a lower charge 
ior transportation of passengers buying mileage tickets, time or trip tickr 
ets, and excursion tickets; that, while so called 'party-rate' tickets are 
used principally by traveling amusement companies, because no other 
form of ticket meets the requirements of such companies, yet this re- 
spondent has avoided confining such tickets to an^' class of business, by 
pfFering them on the same termsto the public at large; that this respond- 
ent has obvi^ted the danger that such lower charge for parties might be 
taken advantage of by speculators or ticket brokers, by issuing onîy one 
ticket for the whole party; and respondent avers that as such tickets are 
now issued by it they are not and cannot be used for spéculative pur- 
poses, and afiford no opportunity for evading the law in the hands of 
ticket brokers. This respondent further avers that it may rightly and 
legally make a, charge per capita for persons traveling on said party-rate 
tickets lower than its charge for a single passenger making one trip ber 
tween the same points, the character, circumstances, and conditions of 
the service being substantially différent, and that the making of guch 
lower charge per capita to the members of the party makes or gives no 
undue or unreasonable préférence or advantage to them, and subjects no 
person, company, firm, corporation, or localitj^ or particular descrip-: 
tion of trafSc, to any undue or unreasonable préjudice or disadvantage 
in an^"- respect whatever." The charge that défendant has neglected and 
refused to print and post its rates for round-trip excursion tickets after 
the issuance and service of the commission's order, was denied by re- 
spondent, was unsustained by proof, and was practically abandoned at 
the hearing. It is therefore unnecessary for the court to express any de- 
cided opinion upon the question, as to which we bave considérable 
doubt, whether a railroad company's rates on mileage, excursion, or 
commutation passenger tickets, or other spécial rates allowed by section 22 
of the act to regulate commerce, are required to be printed and posted in 
its offices and furnished the commission in confomiity with section 6 of 
said act. TJnder section 22 of the act as originally passed, it was de- 
clared "thatnothing in this act (including section 6) shall apply to the 
* * * issuance of mileage, excursion, or commutation passenger tick- 
ets." The section, as amended by the act of March 2, 1889, provides 
"that nothing in this act shall prevent * * * the issuance of mile- 
age, excursion , or com mutation passenger tickets. " How far this change 
of phraseolçgy opérâtes to bring such tickets within the provision of sec- 
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tiori 8 of the statute, so as to reç[aire failrdàd cômpanîes to post their 
i^tes fbî such tickets, ia by no nieans free from difficulty and doubt. 
But as the detemiination of the point is net necessary to a décision of 
the case beforfe Us, wedo not deem it properto pass upon it. 

Theifealcontroversy in this case is confiued to the validity of the com- 
missioû's' order requiring the défendant to desist from the issuance of 
"paMy-rate" tickets for ténor more persons traveling together on one 
ticket àtja lower rate pér mile and f&r capita thaû iâ contera poraneously 
chatgëd fdr a single passenger between the same stations. This issue rep- 
résenté tWoleading and important questions, which involve the proper 
eonsttU^ion of sections 1, 2, 3, and 22 of the act to regulate commerce, 
Tïïideï't^iè facts established by the pleadings and évidence: Mrd, Are 
the "^piirty-rate" tickets in use by défendant embraced or included in the 
geiiféralïdesignation of "eoïnmutation passenger tickets," which section22, 
a» àMèndéd by the act of March 2, 1889, does not "prevent" the rail- 
roiad âoinçanly from isâuing? Aiid,«econrfiy, if 8Uch"party rates" are 
not ^'oemfjîutation passenger tickets" witbin the true meaning of said 
«éctiott, do they constitute either an unjUst discrimination, as defined aûd 
prohifeited by Beetlon 2, or an ïindtie or unreasbnable préférence or ad- 
vantagèj'iasforbidden by section 3, of said act? 

The làsfc Clause of section 1 of the act to fegulàte commerce, adopted 
and'established for the United States, in respect to Interstate trafSc, the 
gênerai rUÏfeofthè Common law tbat ail charges made by common car- 
riers, subjéotto the provisions of said act, for any service rendered in the 
trànspôrtation lôf passengers or property, should bé "reasonableand just," 
and thatevery **unjust andUnreasônable" charge forsUch service should 
fee prohibitéd and deelared unlawfuL Nô claim îa made that défendante 
charges for parties of teii or more or^ for single passengers hâve violated 
the provisiotiô'Of saili Section; The report and opinion of the commis- 
sion dbes riot find that the rates in Use by défendant for either "party- 
ïate" or siuglé' passenger tickets are iii any way unjust or unreasônable 
charges for the Services rendered in trahsporting either class; and the 
proof before this court éstablishes that said "party-rates" of two cents 
per ûiile are teasonable and just, that they are promotive of the intèrests 
èf the railway coihpànies issuing them, and a convenience tothe public. 
The right of 'the défendant to make and coUéct reasonable charges for 
its transportation service isa property right under its franchises, of which 
it canhot be deprived without due ptbcess of law. This is settled by the 
récent decisî6ù' of the suprême court in the case of Chicago^ Milwaukee 
é St. PaiâyR^. Cb. V. State of Mhnésota, 10 Sup. Ct. Rep. 462. 

In considérifag the foregoing questions, on which the proper détermi- 
nation of the présent Case rests, the fact established by the prôof, and 
not cbntroverted by or on behalf of cbmplainant, that defendant's charges 
for both the single pasSetfger and the party of ten or more are reasonable 
and just iû theméelves, should bèképt in view. Do "party-râte" tick- 
et» coiiûe fairly *ithin the letter and'iSpirît of the gênerai term8"commu- 
tatîôii passenger tickets," as nséd iti tsection 22 of the statute? Railroad 
expértSj many bf whom were examinéd in this case, differ considerably 
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wheh they uhdeftake to give an exact, technical définition of the wordis 
"commutation passenger tickets." Their testimony, however, shows that 
prior to the passage of the interstate commerce act railroad companies 
were in the constant habit of issuing a variety of special-rate tickets, 
such as mileage, excursion, monthly or quarterly, family, school chil- 
dren, twenty or fifty trips, good for the specified number of trips by one 
person or for one trip by the specified number of persons, round-trip 
and party tickets for ten or more persons traveling together on a single 
ticket, either one way or for the round trip, and that ail thèse difl'erent 
classes and forms of tickets come within the désignation or gênerai de- 
scription of "commutation" tickets, or "commutation" rates. This pre- 
vailing practice of the common carriers before the passage of said act, and 
which has been continued by many, if uot by most, of them since the 
act went into effect, may properly be looked to in placing an interpréta- 
tion upon the words "commutation passenger tickets" which follow, and 
were manifestly intended to enlarge the spécial classes covered by the 
"mileage" and "excursion'' passenger tickets. After enumerating two, 
varieties of special-rate tickets under the headsof "mileage" and "excur- 
sion," which come within the commutation principle, tlie language is 
broadened by thé addition of the gênerai terms "or commutation pas- 
senger ticketSj" thereby clearly indicatiug an intention on the part of con- 
gress to allow, or not to prevent, the continuance of the gênerai practice 
of common carriers to adapt their rates and charges to meet the wants 
and convenience of the diflérènt classes of the community while develop- 
ing and enlarging their trafSc. The proof before the court fails to show 
that mileage and excursion tickets differ in any essential particular from 
"commutation passenger tickets," so as to make them a dififerent class 
of tickets from Ihe latter. On the contrary, the évidence establisbes 
that they arepartiçulars of the gênerai class covered by the more com- 
prehensive terms of commutation tickets or fares, which we think de- 
fendant's witness William B. Shattuc has most corréctly and properly 
defined in saying that "a commutation ticket is a ticket for one passen- 
ger, good for more than one ride, or for more than one passenger for one 
ride, sold at a reduced rate." When, therefore, the particular classes 
of tickets (mileage and excursion) falling within the commutation prin- 
ciple, are followed by the général terms " or commutation passenger tick- 
ets," this latter clause of the sentence, upon no sonnd ruie of construc- 
tion, shouldbe taken or treated as presenting something in contrast wilh : 
or differing iq character froni the previously enumerated particulars, but 
should rather be regarded and interpreted as enlarging such particulars, 
80 as to make the statute eover the whole subject of commutation tickets 
or rates, in ail their variety of forms and classes, as were then in use by 
common carriers subject to the act, provided only that such chargea were 
reasonable and just. It is clearly shown by the proof that the same 
business reasons, considérations, circumstances, and conditions which 
ind;U,ce the njost enlightened railroad management, having due: regard 
bothito the interests of their lines and to the convenience of the public, 
to make reduced rates on mileage, excursion, long distances, rouiûl trip, ; 
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time trîp, or specified number of trip tickets, apply in ail their force 
to "party-rate" tickets for ten or more persous traveling together in one 
body on a single ticket. Reduced rates to thèse several classes or de- 
scriptions of passenger trafBc rest upon the same gênerai principle, which 
the act to regulate commerce nowhere calls in question, that common 
carriers may rightfuUy so adjust their charges as to encourage and de- 
velop travel; that the amount or volume of such trafBc is a legitimate 
élément to be considered in determining what réduction should be made 
ôver local or ordinary rates, so as to make both correspond with the cost 
of service and the tàir profit which the carrier is entitled to earn from each 
class of travel. Quantity of traffic atfects both the costs of service and 
the legitimate profit which may be demanded for such service. When 
the profit on frequency of trips or on larger numbers transported at re- 
duced rates reasonably corresponds with the fair profit of the carrier on a 
single trip, or smaller number transported at the ordinary higher rate^ 
the car-cjer making such an adjustment of its charges with a view of en- 
coutaging and developing. its legitimate business is only puttiug into 
practice the reasonable and well-settled business principle of every avo- 
cation or tradp^ which recognizes quantity, whether arising from the 
number or size of the transactions, as a proper élément in the considéra- 
tion ànâ adjustment of the price. No complaint was e ver made against 
commop carriers acting upon this principle. The complaint made against 
them, and which the act to regulate commerce soùght to remedy and 
correct, was the practice of showing favoritism and partiality between 
their customers or localities under the same or substantially the same 
oircumslances and conditions. The act to regulate commerce does hot 
undertake to deal with the subject of rates for transportation services, or 
with the business considérations which may influence common carriers 
in so adjusting them as fairly to increase their revenue, while paying due 
regard to the convenience of the public, any further than to déclare the 
gênerai principle that such rates shall be reasonable and just, shall be 
free from unjust discrimination, and shall confer no undue or unrea- 
sonable préférence or advantage, nor impose any undue or unreasona- 
ble préjudice or disadvantageb Subject to thèse conditions and limita- 
tions, the act does not, and was not intended to, restrict the common-law 
right and power of common carriers to make spécial contracts, or adjust 
their rates Mth référence to existing wants and circumstances, so as to 
promote their own interests, while affording ail proper and reasonable 
facilities and cqnveniences to the public. Subject to the above condi- 
tions, the act intended to leave the adjustment of rates as absolutelyand 
completely in the discrétion of the carrier as it existed at common law, 
which never qilestioned or denied to common carriers the right to give 
or make lower rates, based on increased quantity or amount of service. 
No case arising ùnder the En^ish ràilway acts of 1845, 1854, and 1873, 
soi far as we hâve been able to find after careful exaraination, bas ever 
càlled in question or impeached the right of carriers to fix rates and 
issue tickets based upon the considération of the amount or volume of 
th§ traffia, nor disputed the reasoiïableness and Sound business propriety 
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of ràilroad companies granting reduced rates to parties traveling often, or 
funiishing increased traffic in the way of numbers. On the contrary, 
their right se to regulate and adjust their rates is universally recognized. 
While the English statutes relating to railway traffic embody the same 
gênerai principles, and seek to accomplish the same leading objects, as 
our act to regulate commerce, they contain no such affirmative provis- 
ion or déclaration as found in section 22, excluding irom the opération 
of the law the enumerated gênerai and particular cases in which spécial 
rates were not intended to be prevented or interfered with. Said section 
22 should be regarded as a législative déclaration that not merely mile- 
age and excursion, but passenger tickets generally, based upon the com- 
mutation principle of conCeding a reasonàble déduction from regular 
local rates in Considération of the frequency or quantity of the traffic, if 
reasonableand just in their charges, did not come within the evils so to be 
temedied. To contend that a " party-rate " ticket to ten or more persons 
ti'aveling together on a single ticket at reduced rates per mile does not 
come within the reason or principle of commutation tickets, which are 
geuerally issued for only one way, because generally needed for only one 
direction, while admitting, as counsel for complainant does, that a round- 
trip ticket for ten or more persons, traveling together at the same redilced 
rate, would be considered as coming within the meaning of a commuta- 
tion ticket as explained by complainant's expert witnesses, is dratwing a 
distinction without any substantial différence. It rests upon no reason- 
ing, involves no public policy or convehiience, and is altogether too nar- 
rôw and tefined, to suppose that congress intended to make any such 
nice discriminations in the language employed to express, in a gênerai 
way, what the law was intended not to prevent. 

The commission seems to hâve treated and construed section 22 as 
designating certain cases and instances of discrimination which are to be 
considered, as exceptiohs, and which, but for being so excepted, would 
fall within the opération of sections 2 and 3 of the act; and that, beeàuse 
"party-rate "tickets are not specially and particularly named, they should 
be exoluded from the list of exceptions. We cannot, in view of the 
whole scope and manifest purpose of the act, assent to this construction 
of said section. It should be given a broader and more libéral inter- 
prétation for the reasons already stated, and, as thus interpreted, we 
think that the section fairly recognizes, in respect to passenger traffic, 
the gênerai principle of commutation, and that "party-rate" tickets for 
ten or more persons traveling together in one body on one ticket at re- 
duced rates per mile, which are reasonàble and just, as issued by défend- 
ant, are within the letter and spirit of "commutation passenger tickets" 
as those terms are employed in the statute. This construction of the 
section neither disregards the duties and obligations of the carrier to the 
public, nor ignores its just rights in the reasonàble management of its 
business. The évidence beforeus shows that, if "party-rate" tickets, as 
described and used by défendant, cannot be lawfully issued, or should 
be discontinued, the revenues of comnion carriers derived from passen- 
ger traffic will be seriously impaired, -while the convenîence and benefit 



.tp the puWic, traveling ip parties or bodies of ten or more, such as amtise- 
mépt pompanîes, associations, clubs, organizations, delegates, and repré- 
sentatives attending conventions, religious, educational, or political, will 
at the sanjo time be greatly interrupted and prejudiced. Our conclusion 
on the fjrst question prese!ntedisthat^àid;"party-rate" tickets as used by 
défendant are "commutatipn passenger tickets" within the true meaning 
of section 22 of the act to régulate cooimerce. 

Secondly, But suppose it b.e assumed that the defendant's " party-rate " 
tickets arenot conimutaiîpn tidkets, as ruled by the conrimission, then 
the question remains whetherthey coQstitute an unjust discrimination, as 
defined by section 2, or a^.undue or unreasonable préférence or advan- 
tage to, or ariy undue ôjt ij^reiasonable préjudice or disadvantage agamst, 
any pàrticular person, company, firm, corporation, or locality, or any par- 
ticlifar description of trafficin any respect wbatsoever. The évidence dis- 
closes that priginally " pàrty-rate " tickets were issued only to theatrical 
or amusement companief ;, just as mileage tickets were to commercial trav- 
elers only; tha,t since ths passage of the interstate commerce act said 
"partjr-rate" tickets arenp longer confined to one çlass of passenger traf- 
fic, but, lifce mileage, tinpie-trip, and excursion rates, are regularly sched- 
uled and ppste^, and oflered to the public at large, so that any and ail 
parties pf ten or more tlravding togetHer, who choose to apply for the 
saine, hâve equal rights and privilèges of securing such tickets at the 
same reduced rates. Doe$ this concession to the public, traveling in 
parties of ten or more, and open indiscriminately to ail persons of the 
requisite number who choose to avail thenaselves of the reduced rate by 
applying for a single ticket for the party, violate, in letter or spirit, the 
provisions of either section 2 or 3 of the act? In other words, may the 
défendant ,lawfully transport a party of ten or more persons on a single 
ticket at a ]esè ,rate per nijje and per cap% than it charges for carrying a 
single passenger betweep |the same stations? Does the fact that détend- 
ant charges the single passenger for a single trip a somewhat higher rate 
per noile than it charges for transporting ten or more passengers as one 
party on a single ticket ovér the same dislance, constitute unjust dis- 
crimination, ai deâhed in section 2, or undue or unreasonable préférence 
pr advantage in, favor of si^pb party of ten or more, or any undue or un- 
reasonable préjudice or disa.dvantagé against the single passenger as pro- 
hibited by section 3 of the act? The décision of this question involves 
liie proper construction ï^pc} interprétation of said sections, which must 
te read and çqnsideréd .ijii, ponnçction with the provisions found in sec- 
tions 1 and 22. in order to arrive at their true scope and meaning, , When 
thus ; cons^dered,, it is perl^ptly manifçst that cougress did not in tend 
tp impose uponcommon cà;;riers, subject to the provisions of the act, 
a,ny rule pr duty pf absolytèequâlity of rates in their charges for.trans- 
portation services. Sïibj,^çt to the ,iequiremeot of section 1, that aU. 
charges madé fpr. any service rendered in the transportation of passen- 
gers pr property,|haJl be feàsonatle and just, the language of section 2 
clearly rec.Pgnizes and im plies that th ère may be discriminations which 
are no^ urijus,t an<l, uot probibited. Sp,toOj the language employed in 
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section 3, declaring it uiilawful to make or give any "ùndue or unreà- 
sonable préférence or a^vantage" to any particul'ar person, etc., or to 
subject the same to àny "tindue or unreasonable préjudice or disadvan- 
tage,"dëârly implies that there may be a préférence or advantage ori the 
one hand, or a préjudice or disadvantage on the other, which is not un- 
due or iinreasonâble, and theréfore not in contravention of the law. T6 
be withiiithe statut© thé discrimination must be "urijtist," ànd the préf- 
érence ôr préjudice must be ""undue" or "unreasonable." The discrim- 
ination which isdeclared "unjust" is thecharging and'bollecting, directly 
or indirectly, from any person or persons a gréater or less compensation 
for any service reùdered in transporting passerigers or property than is 
charged, collected, or received by the carrier froip àny, bthèr person ôr 
persons for doing for him or them à like and contémporaneous service 
in the tràhsportatiàn of likè traflBo, "under sufostantially similar circum» 
stôricës and conditions^" Whën the traflBc is not of liké kind, or Whèn 
thé sefyîçe is not "alike and contémporaneous," or whén the transpbrte- 
tion is'iiot rénderéd "under substkntially the same circumstances and 
conditions," dififerences in charges do not constitute "unjust discrimina- 
tion." The evil whichsaid sections intended toremedy.wastheprevail- 
iiig piractibe of railroad companies of favoring or showirig partiality in 
thé inatter of charges toone person, firm, company,Orlocality asaigainst 
anothei: person, firni, company, or locahty, for like and contémporaneous 
services réndered under the same or substantially the samé circumstances 
and conditions. Said sections were intended tb.prohîbil favoritism and 
partiality in traffic ratés, where the circumstouces and conditions trere 
substantially similar àiid the service contémporaneous. Persons in like 
situations, requiring Or désiring like and contémporaneous service On the 
part bf carriers, were to bétfeated, in thé matter of rates, impartially. 
Tbià Is éxpressed both aiffirmatively and negatively in the lànguage of 
section 3'. The carrier shàll not give any undue or unreasonable préfet* 
ènce or advantage to or in favor of any particular person, compàny, 
or trafiSc, nor sùbject any particular person, company, or traffic to 
any uiidtie or unreasonable préjudice or disadvantage. Thèse words 
liécessairily. involve the idea or élément of comparisoii of one service 
ot tratBc with anoiher similarly situated and circùmstanced, and re- 
quire thaï, to be undue and unreasonable, the préférence or préjudice 
must telaté and bave référence to competing parties, producing between 
them unfairness and an unjUst inequality in the rates charged them re- 
spectively foï Contémporaneous service under substantially the same cir- 
cUrbstances and conditions. In determining the question whether rates 
give an undue préférence or impose an undue préjudice or disadvantage, 
considération inust be had to the relation which the persons Or traffic 
affectèd bear to each othér ànd to the carrier. Whéh and so long as 
theîr relations are similar or "substantially" so, the carrier is prohibîted 
frooï deàling differently with them' in thé matter of charges for a like and 
contémporaneous service. It thus appears that the intention of corigress, 
as éxpressed in sections 1, 2, and 3;, was to secure twoleading objects, or 
effect tWb hàaih purpoSes, viz.: FKrst, to- establish, àtid impose ùpon 
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rajlroad companies engaged in Interstate commerce, the duty of conform- 
ipg tq the gênerai ritle of the common law in making their charges for 
tiaii8i)ortatipn services rendered reasonable and just; and, second, to pre- 
ventnnjuçt inequality, partiality, favoritism, or unfairness, so far as con- 
cerned their charges for contemporaneous transportation services, as be- 
tween persons, trafiic, or looalities similarly circumstançed. When the 
carrier's charges are in themsielves unjust and unreasonable, the public 
i^ injvtriously and unduly prejudiced, and put at disadvantage, and the 
commission may on behalf of the public, upon complaint made by any 
one, inYestigate such charges, and order their correction, subject to the 
right of the carrier to a judicial détermination of the question whether or 
not its charges are reasonable and just. When the qualified require- 
mentofim partiality in charges as between persons, trafEo, or localities 
similarly ci,rcumstanced îa disregarded or violated by the carrier, the 
préjudice or disadvantage is Personal or local, and the party or locality 
injured hy the undue préférence or the undue disadvantage can alone 
make complîtint or institute proceedings for its correction and for proper 
redress. ;. , , 

Now, it is^either clainied nor proved in the présent case that défend- 
ant'^ charges, either for single passenger or "party-rate" tickets, are in 
themselyes. unjust and unreasonable. On the contrary, both rates are 
shown to be jt^st and reasoijable. The public has, therefore, no ground 
pf complaint on that score, nor has any legitimate complaint been made 
on its behalf„either by the original petitioner or by the commission. 
Who is uajustly discriminated against by defendant's différence in 
charges for the party of ten or more and the single passenger? Who 
isgiven an undue preferei;ice or advantage, or subjëcted to an undue 
préjudice or disadvantage.^by reason of said différence in rates? If any 
one, it is manifestly the single passenger. But no complaint of undue 
préjudice or, disadvantage and of conséquent persona,l injury cornes from 
that quarter. When this court is called upon, either by the commission 
or others, to enforce the provisions of the act to regulate commerce, it is 
indispensably necessary toçhow either a case of individual grievance or 
of public inconyenience resulting or arising from acts of the carrier done 
in violation of the statute. The proceeding in thiscase is not based upon 
any individual injury, but rests upon the alleged ;incopvenience to and 
undue préjudice against that portion of the public represonted by the 
single passenger tralfif; in being charged by défendant a somewhat higher 
rate per mile than it demanjds and receivesof and from a party of ten or 
more purchasing a single ticket for the party. But hpw can this posi- 
tion besust^ined, if, as we hâve already stated, both single passengers 
and "party-rate" chargesin use by défendant are in themselves "reason- 
able and just" towards eaçh class of such trafSc? When a carrier's 
charges are "reasonable apd just" in compliance with the requirement of 
section 1,. ho^ eau they ,be regàrded or treated as constituting an unjust 
discrimination under section 2, or an undue préférence or undue préju- 
dice under section 3, pf the act? The provisions of sections 2 and 3 
were certainlyj not iatended, to restrict or qualify the rights conceded, 
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and the duty imposed by the first section of making charges "reasonable 
and just." 

In the case of Attorney General v. Birmingham, etc., Ry. Co. , 2 Eng. Ry. 
Cas. 124, a railway company (whose act contained an equality clause) 
charged a smaller fare to passengers who traveled from D. to N. , intending 
to proceed from N. to Londori by another railway, than they charged pas- 
sengers from D. to N. who had no such intention. On motion for an in- 
junction it was held by Lord Chancelier Cotïenham that the equality 
clause was meant only to prevent the exercise of a monopoly to the préj- 
udice of one passenger or carrier and in fayor of another, and that, even if 
he had, jurisdiction to interfère, he would not do so unless it was clear that 
the public interest required it; and, it being admitted in the case that 
the higher charge was not more than the act authorized, it did not ap- 
pearthat the public were prejudiced by the arrangement. 

In ithe présent case, it being neither claimed nor showu that the higher 
charge of three cents per mile for the single passenger on a single-trip ticket 
is unjust and unreasonable, or more than the défendant is authorized to 
charge by section 1, it is difficult to see in what respect the public are 
prejudiced or unjustly discriminated against by the arrangement. 

But, aside from this view of the subject, in what respect does the dif- 
ferencte which défendant makes in the rate charged the single passenger 
and the party of ten or more traveling together on a single ticket confiict 
with the provisions of sections 2 and 3 of the act? Under the flexible and 
elastic rule prescribed by said sections, construed in the light of section 
1, a différence in charges, while an élément in the proper définition of 
unjust discrimination or undue préférence, is by no means the sole or 
controUipg factor. To comewithin the inhibition of said sections the 
différences must be made under like conditions; that is, there must be 
contemporaneous service in the transportation of like kinds of trafi&c, un- 
der substantially the saniè circumstances and conditions. In respect to 
passenger traffic, the position; of the respective persons or classes beween 
whom dificrences in charges are made must be compared with each other, 
and there must be found to exist substantial identity of situation and of 
service, accompanied by irregularity and partiality, resulting in undue 
advantage to one or undue disadvantage to the other, in order to consti- 
tute unjust discrimination. Thesections substantially adopt the princi- 
ple laid down in Hays y. Penmylvania Co., 12 Fed. Rep. 309, where the 
court, after stating that a common carrier had no right to make unrea- 
sonable and unjust discriminations, said: 

"But what are such discriminations? Ko rule canbeformulated with sufiB- 
cient flexibility to apply to any oase that may arise. It may, however, be said 
that it isonly where ttie discrimination inures to the undue advantage of one 
man in conséquence of souie injustice infiictM on another that the law inter- 
fères for the protection of the latter." 

It cannot be properly said in the case under considération that the 

lower rate given to a party of ten or more confers upon such party an 

undue advantage in conséquence of injustice inflicted upon the single 

passenger. ,, There is nothing compétitive in the traffic of the singlepas- 

v.43F.no.l — 4 
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V 

MÈfâttgëï* Ôtid the party of ten ot lûore, wbich Woiald lîiaké lower rates to tïié 
latter ogerate prejudicially to the former. It is well understood that thé 
«oëtôf traiisportation service ta the carrier decreases as distance increases, 
îâs ti^psaremultiplièd, aiid as thè numbers transpoHèd are enlarged. It 
Césts thé carrier less proportionately to transport à party of ten or more 
iMri it does a single passeWger. Thé carrier is ehtitled to a fàir profit 
for itfesërWfccS, and' when the profit deïived froiù the larger number car* 
ried ât rèèûced rates' ireâsonably corresponds with thàt'resulting from the 
carriage of an individùal at à soméwhat higher tàté, what unjust dis- 
crinliaatîoiî is mâdë, or in what respect is the indîvidUal stîbjeçted to 
iihdiië 'ptejtidice or disad\railt£ige? A single passéùgèr desiring or pro- 
posîng'to toàke ten or mbre'sepai^tè trips may jirdbure a ticket for the 
desigftatèd nlimber of trips ât ratés lôWer per milé'thkri are charged the 
single passenger on a sitfgle-trî^ ticket b'etwéen thô's'àiiié points. Has it 
eVè^"ï)ëeii ïféld that thîô'^Wotild opërate to contean undue advantage 
updti tiiè'ôhié, or subjeèt the othfer to ûridue difeàdvantage? A passent 
]gér oïl fetefitigh ticket frbiti New York td Cincinnati travels at a lower 
ïàte-'pei* itoilè 'bfetween PittSbùrgh and Cincinnati ttian is charged thé 
passengèf 't^tf^elîûg only befween said places. Thé twoi may travel on 
thé ëttiàéttàîri jtnd in the Same car, but the difierence in the rates each is 
pàyîng ovër the sàmë distance is nbt unjust discrimination or ùndue 
préférence, bceàuse thé sëi^ce is not identical. Eàéway Co. v. U. S., 
117 TJ. S. 855-363, 6 Sup. Ct. Rep. 7T2. ; But tyhat is the real under- 
lyîiig prindi^lé ^hich saHétions and Justifiés the différences in charges in 
sùoh àsés? Itlis that thé carrier may riiàké reasoriable concession in the 
tyay of reduëôd i-ates in cohaidèratibn pf longer service and of more fré- 
quent tripsi ' Thereasbn flnd the piitecijilé equall^ appiy to an adjust- 
teent of rates based upoii'huhîbérs transjibrted. What difierence or dis^ 
tiWction is théi'ô bètweéii tfàriàporting â'sitt^lé passèiJger a given distancé 
at reducéd j*atesj aë cottii^ared with thé single- trîji) rates, in considéra- 
tion of hîs iflakihg teii érmore trips^ aiid thé ttàhâportation of ténor 
EQOrè'peïsoUs traVeling'tbgether on à feingle ticket bver the samé dis- 
tance on onétiip at the saméreduced rates? Theré being no compéti- 
tive relation bëtwéen thé single passengèr and 'thé party of ten or more, 
the relative obstbf service' in their transportdtioh beirig difierent, the 
profit derived frbm oné ftfirlycorresponding with that received from tbe 
ôther, and théindiiôemènt mi thé part of the cartief for making the ré-' 
duôtion infâvc* bf party raték being the developmeiit and maintenance 
of a class of traflSc which the évidence Shows cannot ahd will not stàtid 
a 'higher rate'than twocente per mile, w« cannot properly compare the 
èingle' passengér With ^the party class of ten or morè, nor find that the 
ifeduced charges allbwéd thé latter constitute, under the circumstances, 
ùndue préférence in favorofsuch parties,,, or undue préjudice against the 
single individùal. Subject to the two leading prohibitions that their 
fehàrgés shall libt'bé unjust and Unreasonàble, and thàt th.ey shaU not 
unjçistly dîscrirbtrtaté, so as to give ùndue préférence of advantage, ov 
subject to undùè préférence or disadvantage persons or trafiic similarl/ 
cireuœstanceâ, thé àct to regulate comniercé leavés commbu carriers as 
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they were at çommon law, free to make spécial contracta looking to the 
increase oftheir business, ;to classify their traffic, to adjust and appor- 
tion their rates sb as to meet the necessities of commerce, and generally 
to manage their important interests upon the same principles which are 
recognized as sound, and adopted in other trades and pursuits. Con- 
ceding the same terms of contract to ail persons equally, may not the 
carrier, adopt both wholesale and retail rates for its transportation serv- 
ices? In Nichobonv. Raûway Co., 1 Nev. & McN. 147, which involved 
the "undue préférence" clause of the act of 1854, Erlb, G. J., said: 

"I take the free power of making contracts to be essential for making com- 
mercial proât. Bailway compauies liave that, power as freely as any mer- 
chant, subject only (as to this court) to the duty pf acting impartially with- 
out respect of persons; and this duty is performed when the offer of the con- 
tract is made to ail who wish to adopt it. Large contracts may be beyond 
the means of small capitalists; contracts for long distances maybe beyond 
the needs of those whose trafiBc is conlined to a homédistrict; but the power 
pf the railway company to contract is not restricted by thèse considérations." 

It wijl be seen from an examination of the English railway trafic 
acls of 1845 and 1854 that section 90 of the former and section 2 of 
the la;tter were substantially adopted and embodied in sections 2 and 3 
of our açt to regulate commerce. Section 90 of the English act of 1846 
required that " tolls were at ail times (to be) chargea equally to ail per- 
sons and after thé same rate, whether per ton, per mile, or otherwise, 
in respect of ail passengers and of ail goods and carriages of the same 
description * * * passing only over the same portion of the line 
of railway under the same circumstances ; and no réduction or allow- 
ance in any such tolls should be made, either directly or indirectly, 
in favor of or against any particular company or person traveling upon 
or nsiiig the railway." Section 2 of the act of 1854, after requirîng 
every railway company subject to the law to afford ail reasonable facilir 
ties, accprding to their respective powers, for receiving, forwarding^ and 
ddivering of traffic, provided that "no such company shall make or 
give aHy undue or unreasonable préférence or àdvantage to or in favor of 
any particular peïson or company, or any particular description of traffic, 
in any respect whatsoever; nor shall any such company subject any par- 
ticular person or company, or any particular description of traffic, to 
any undue or unreasonable préjudice or disadvantage in any respect 
whataoever*" The English cases upon the question of "undue prefer- 
enèe," whiçh hâve arisen under said sections will be found to confirm 
the construction we bave placed upon sections 2 and 3 of the act, and also 
show the éléments which may properly be considered in determining 
whether ''undue préférence" has been given or "undue disadvantage" 
has beep imposed. The history and bearing of the equality clause of 
the act of 1846 is elaboràtely^ discussed by Blackbuen, J., in the case 
of Raûmy Co- v. Sutton, L. R. 4 H. L. 238, 38 L. J. Exch.J.77. 
Witb respect to the "undue préférence" forbidden by section 2 of the 
act of 1854, which was ft mère pnlargement of section 90 of the act of 
1846, the English cases, stated generally, hold that a préférence to be 
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"tindue" must be à préférence of a person similarly drcumstancea and 
bfJQging a similàr profit to the company. In Hozierv. Eailway Go., 1 
Nev. & McN. 30, where the passenger rates between certain stations 
wère complained of as constituting tindue préférence, the lord président 
said: "It [the act] provides for giving undue préférence to parties ^an 
pàsm in the mattér, but you must bring them into compétition in order 
to givé thena an ii|terest to complain." In Jones v, Eailway Co., Id. 45, 
the undue préférence complained of was a préférence given to the inhab- 
itantâ bf Harwich over those of Çolchester in the matter of season tick- 
etSv lower rates being conceded to tiie former on' longer distance than 
was alloWed to the latter; but the court beld that the différence did not 
constituté a case of "undue préférence" within the act. In the cases of 
Pdiniër % Eailway Ço., 2 C. B. (N. S.) 702, and Ex parte MJracombe 
Public à, Qo., Wkly. Notes, (1868,) 289, it was said;that regard must 
behad to the gênerai conveniences of the public, rather; than to the 
wishes or interests of individuals, and that it must be clearly shown 
thatthe course complained of occasioned some substantial injury orin- 
cdnvéniehce to the public. In Caâè of Eansorne v. Bnilway Co., (No. 1,) 
reportéd in 1 C. B. (N. 8.) 437, 26 Law J. C, P. 91, Ceesswell, j., 
in considering the meaning of thé expressions "undùe or urireasonahle 
preferehce or advantage," and "uhdtie or uhreas'ohable préjudice or dis- 
àdvantage," saj's: 

"Are thèse words to be cohstrned with référence to thé interests of thé 
parties uàing the railway only? or may the înierests of the railway owners 
betakeri in any oianner into considération? Ex. gr., It 1,000 tons can bé 
carried for a lower sum per ton per mile than 100 tons, yielding an equal 
profit per ton tothe railway coinpàny.may they so regulate the charges as to 
derived such equal profit? Would the lower rate charged for the largerq,uaa- 
titygive an unduè préférence? * * * If that may be. done without giv- 
ing what the statute calls an undue Or unreasonable préférence, rnay not the 
Company, in flxing rates, consider the whole proBt, àhd not the mère profit 
per mile, and,<in order to induee pepple tocarry rnoreon their lines, and longer 
distances, agrée to make a réduction iu such case? It is true that thé sender 
of the smaller quantities for a shpiter distance will pay more per mile and 
more per ton in the respective cases, but will that be an undue or unreason- 
able préjudice or disadvantage? * * * After a good deal of considera- 
tioli, we think that the fair interests àt the railway ought to be taken into 
the account, and then the question suggested assumes ai vëry complicated and 
dlfflcult character." 

In Oxîade v.EaUmy Co., 1 C. B. (N. S.) 454, 26 Law J. C. P. 129, it 
was held thàt a railway company was justified in carrying goods for one 
person at a lesè raté than that at which they carried the same descrip- 
tion of goods for another, if there wefe circumstances which rendered 
the cost to the company of carrying for the former lees than the cost of 
carrying for the -latter. In NicKolmm V. Eailway Go.,, 5 C. B. (N. S.) 435, 
28 Law J. C. p. 89, it M'as held tp be compétent for a railway company 
to enter into spécial agreement, whereby advantage may be Secured to 
ilidividaala in the carriage of goods, where it appeared that, in entèring 
into such agreement, the company had only the interests of the propri- 
etors andthé legifimate increase of the profits of the railway in view, 
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and the considération giveii to the company in return for the advantage 
gfforded by them was adéquate, and the company were willing to af- 
ford the same facilities to ail others upon the same terms. In Bdkdyke 
Coal Co. V. North British Ry. Go., 2 Nev. & McN. 105-110, it waâ 
said by the court that "a railway company pays no more than a due 
regard to its own interests if it charges for its services in proportion 
to their necessary cost, and Has only such variation in its rates as there 
is in the circurastances of its customers." In Baxendale v. EaUway Co., 
(Reading case,) 5 C. B. (N. S.) 836, 28 Law J. C. P. 81, Cockburn, 
0. J., after stating that if it Were made to appearthat the disproportion 
(in rates) was not justified 1?y the circumstances of the traiïïc, the court 
would interfère, proceeds as folio ws: 

"So, again, if an arrangement were made by a railway company whereby 
persons bringing a larger ardount of trafflc to the railway stiould bave their 
goods carried'on more favorable terms than those bringing a less quantity,. 
although the court might uphold such . an arrangement as an ordinary inci- 
dent qf commercial economy, provided the same advantages were.extended 
to ali persons umler the like circumstances, yet it would assuredly insist on 
tlielattér condition." 

And, while recognizing the duty on the part of the court to redresa 
any injustice or inequality prohibited by the law, he makes tlie further 
pertinent observation : , 

"At the same time we must oaref uUy avoid interfering, except where ab- 
solutely necessary for the above purpose, with the ordinary right (subjeot to 
the above-nained qualilications) which a railway company, in common with 
«very other company or individual, possesses, of regulating and managing 
its own -affairs, either with regard to charges or accommodation as to the 
agreements and bargains it may make in its'particular business." 

As regards the "undue préférence" branch of the English acts, "the 
-effect of the décisions seems to be that a company is bound to give the 
same treatment to ail persons equally under the same circumstances; but 
that there is nothing to prevent a company, if acting with a view to its 
-oWn profit, fram imposing sueh condition as may incidentally hâve the 
effect 6f favoring one class of traders, or one town or One portion of their 
tràffic, provided the conditions are the same to ail persons, and are such 
as lead to the conclusion that they are really imposed for the benefit of 
the railway company." Report of Amalgamation Committee of 1872, p. 
13. Our àct to regulate commerce having adopted substantially sec- 
tions 2 and '90 of the English railway traffic acts of 1854 and 1845, the 
flettled construction which the English courts had given to their terms 
and provisions must be received as incorporated into our statute. Mc- 
Donald V. Hovey, 110 IJ. S. 619, 4 Sup. Ct. Rep. 142. The English 
«ases referred to above, and others that might be cited, establish the 
rule that, in passing upon the question of undue or unreasonablè préfér- 
ence or disadvîntage, it is not only l^itimate, but proper, to take into 
considération, besides the mère différences iû charges, various éléments, 
siich as thé convenience of the public, the fair interest of thé carrier, the 
relative quantifies or voluràe of the traffic ihvolved, the relative cost of 
the services and profit tb'thë company, and the situâtioïi and circuin- 
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staAGes.9if.tlî^.Te|ï^eçtLve,pqstomers -with. référence to eachçther, as eom- 
pétitjyé .çi!|'i i^ierwi^e, Tiip .Epglisîi décisions citect,, ma the casé bf 
Denaby 'Èàîn CoUiery Co. y. jifan^ester, etc., Railway Co.fXt. R. Il App. 
Cas. 97, 6,0:La\v J. Q..B. i8i,further esiablish ithat thé 13111(3611 of prpv- 
ingthe ùnjdue,, préférence or the undûe préjudice jestsupon the corh- 
plainihg party» tn the latter case, the Earl of SELBpENE,after referring to 
the 'objection èiat it was nptshown by the .carrier that the. reduced rates 
corresponded with the reduçed'cost to thîe company, said: 

"Idonot finft in the^t toti when ther^ ia a real différence of circum- 
stances, and nothing to show any want of good faitli, the burden of justify- 
ing the exact dlfféreneé of charge, (or, what is tbe same thing, the déduction 
or allowance.) by sbbwing anumériaàl or 'neceséary relation 'between it and 
the actual saving, is cast upon the company.'' 

Section 27 oftW.act o^Aitgust '10, 1888, (51 & 52 ^içt. c. 25,) for 
the better régulation of rail way: and canal trafflc, changed this rule by 
providing thatj'where inequaiitîes in rates éxist, "the burden of proying 
that such Ibwer charge or dififerèneés in treàtment does nbt amoûnt to an 
undue préférence shàll lie on the rsiilway company.* As no such pro- 
yision is fouud in our act, the burden of showing that thé difiference in 
defendant's "party'' and single pàsséhgèr ratés conistitùtes Undue préfér- 
ence in fâvbrbf the former, or ùndué préjudice or disadvantage agaihst 
the latter, deyolves upon the complainant, and must be established as 
the reasonablè and legitimate rèsult of the Various éléments on considér- 
ations àbôve mentioned. There is iïo jii'etense or suggestion that there 
is any wànt pf good faith in defepfjlapt's action, or ^hat the différence in 
rates complainedof was niade or is cQijtinued with a view to any actual 
disadyantage ofth© single passengers, or to subject the public to any in- 
jury or inçonvenience. 

Subjecting defendant's rates for single passengers and for parties of ten 
or niore traveling together on, a single, ticket lo the test of the various 
considérations îndicated above ,i^y the English décisions as éléments in 
thé question, does it clearly àpppj^i; that such rates ate so adjusted as to 
giye an undue or unreasonable preferé,nce to one or impose an undue 
or unreasonable préférence or di^adyantage upon the other class? We 
tbink not. In yiéw pf the estapli^i^çd làct^ that it is not claimed, or 
shpwn that the single passen.ger>àtep,'are unjust and unreasonable, that 
tHé"party rates" are just and rfiasojiable, that ihçreis no compétition 
or compétitive relation betweeh tjie.içwrp classe?, tha^ the "party rates," 
open to ail whp ci^oose to ayail tïiéniselves of the same, are aconven- 
iepce and benefi^ttô a qonsideratjlé, .portion of the traveling public, that 
the interestsbf thç carrier are reaçonahly prpmp^é^ by their use, that 
t^e, cpst pf service îsrdativelypj proportiopatêly less for the party of 
tep or more than for,the single' p^siseiiger, an^ ïhat the .différence in 
charges does not appeàrtpbe il? properly adjusted with référence to or 
unjiistifiëd by tjié âctjjal saving pr profit to the company, it çannot be 
ptbperly said that ^the tfaffic is pf .lifee kind, and that the service is 
identical, or "ùrider éubstantially the same circumstances and condi- 
tions." 'Rié décision^ pf the state cpurts pnthe subject of unjust dis- 
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criminatioh, and the considérations that ïnay be properly looked to in 
passing upon the question', ârei, we tbiiik, in harihony with the view fibove 
expressed, and with the conclusions reached. See Ragan v. Aik&t, 9 
Lea, 609; Smfield v, RiiUroad Co., 43 Ohio St. 571, 3 N. E. Rep. 907; 
Johnson v. Railroad Cb., 16 FJa. 623; McDuffee v. Railroad Q).,52 N. H. 
430; KiUmer y. Railroad' Co., 100 N. Y. 395, 3 N. E. Rep. 293; Shipper 
V. Railroad Co., 47 Pa. St. 338; Ohristie v. Railroad Co., 94 Mo. 453, 7 
S. \y. Rep. 567; Baylesv. Railroad Co. , (Colo.) 22 Pac. Rép. 341; and 
jRooJ V. RoùHroad^Go., (N. Y.) 21 N. E, Rep. 408. 

We think ihere is no force in the suggestion that "party-rate*' tickets, 
as used by défendant, àr'e more liablè to abuse than ordinary or regular 
single passenger tickets. In the présent case it is dearly shown by the 
eviaénôe of railroad suiJ6rintehdënts and experts, familiar with the sub- 
ject, thàt èuch "party-rate," tickets are less liablé to abuse than brdiiiary 
single tickets. It is manife^ from a inoment's refleCtion that the fewér 
the tickets on which the èarrier's trànsportatiori services are arrangea and 
condiidtéd thé better it can jtrotèct itself and the public against specu- 
lâtors and ticket brokers; It is also manifest that the larger the numbèr 
of passengers èmbraced in a single ticket the greatét will be the diflSciilty 
of "scalpers" or ticket brokers dealing therein. But, if the siiigle 
tibkets for parties of teni or more traveling together were liable to the 
abuses $Ùggested, that fàct Would hardly control the proper construction 
'oî lihe làw-; fiÔr tend to è'stablish that their issùsince at reduced rates c6n- 
stituted tindiié préférence or advantage on thé bnç hand, or undue or 
^'ùnreaBOflable préjudice or disadvantage on the othèr. Our conclusion 
ùpon the whble case is thàt "party-rate" tickets, as used by défendant, 
'ârëtioit in contravention' 6f sections 2 and 3 ôf the act to regulàte coni- 
nierce,'ànd th'at the order of tbe commissidii rèqùiritig and enjoining the 
defeiidanttocease and discoiltinue the use of saîd tickets is not lawful, 
ahd Ishbtlld hot be enforçed by this court. It foilowS that the complain- 
ant's biÙ shoùld be disnai^sed, with costs to be taxèd. It ia accordingly 
so orderedaiid adjudged. 

Sage, J ., (concurririg.y The bill is filed to enforce the opinion and 
order of the interstate Commerce commissioii a.gainst the respondëùt, 
tipon the coraplaint of the Pittsburgh, Cincinnati & St. Louis Railway 
Company, that the respondent had put into effeCt atid had in opération 
80 called "party rates," whereby parties of ten or more persbns traveling 
together on one ticket were transported over its lines of rûad at two 
cents per mile per capità, thé regular rate for a single person being about 
three cents per mile. Thé complaint Was, further, that the reSpondent 
was in thé habit of selliiig rotind-trip excursion tickets over its lines with- 
out publicly posting thîe rates therefor, Which were less than rates for 
ordinary tickets. The respondent admitted thé facts as alleged, but de- 
med that they were in tbnflict with the là w. - 

Tbe bill Cbntains, in substance, the averments ôf the complaint, TSrith 
thè furthèr avèrment that the respondent, in disrégard of complainant's 
;order, and in violation of the act fo regulàte commerce, persista ih doing 
'edch df the àcts complàinéd bf, Whéreforè ah irijunction is pràyèd to 
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restrain the respondent from further continuing said disregard, under a 
penalty of $600 for every day after a day to be named in the decree of thia 
court, 

The respondent admits the averment of fact in the bilî relating to the 
sale and use of party-rate tickets, and justifies as in its answer to the com- 
. plaint aforesaid, but dénies that since the order made thereon it has 
failed or refused to post its rates for excursion tickets. No testimony 
was takën in support of the averments of thé bill denied by the answer, 
and at the hearing this part of the complainant's cause was abandoned, 
leavingaSithe only questions to be decided those relating to the sale of 
party-rate tickets, as conducted by the respondent. 

The tacts are not in dispute. A single ticket is issued to a party 
of teh or priore at the fixed rate of two cents per mile per capita, which 
is a rçdvîption of .about thirty-three and one-third per çentum frpm 
.the regular fare for a single person. This rate is scheduled, and 
ppsted, and, open to the public at large. A question was made whether 
thèse tickets were known; and recognized in railroad circles before and 
at the da,te of the passage of the act as "commutation tickets." The 
évidence qf railroad men of expérience and prominence was taken upon 
this poipt. , It clearly establishes the négative of the proposition. Some 
of the witnesses went further, and undertook to settle, bj' their tes- 
timony, whether party-rate tickets are commutation tickets; but that is 
a question pfcopstruction, to be determined by the court, and not by 
witnesses. Whether they were, at and before the passage of the act, 
generalïy knqwn and recognized by those engaged in railroad business as 
"commutation tickets," and how those words were then understood and 
used by railroad men, is compétent, for the reason that the presumption 
is that çqngress emplpyed terms, used in that. business in the sensé in 
which they. wipre sp; used. Cons^rui.ng the testimony acçording to this 
rule, my conclusion,is that party-rate tickets are not included in the let- 
ter of the ,prpvigion;in favor of conimutation tickets in the twenty-second 
section of thè act. Their use was confined chiefly to traveling theatrical 
troupes. They were not on sale to the public. Although kept at the 
larger stations, they could not usually be obtained witbout an order from 
tiie gênerai pffice, pr from some authorized sub-office of the pa&senger 
'departnlent. They were not regarded as. nor understood to be, commu- 
tation ticl^ets, rior are they such within the meaning of the word "com- 
mutation," wïiich»,.as applied to railroad tickets, is defined by Webster 
to be "the purchass àf a right to go upon a certain route during a specified 
.period for a lesS am,punt than would be paid in the aggregate for sepa- 
ràte trips." The Century Dictionary gives the following définition: "A 
ticket issued at a reduced rate by a caTrier of passengers, entitling thp 
holder to be carried over a given route a limited number of times, or an 
unlimited number during a certaiq period." ' 

There is a gênerai sensé in whièii.the party-rate ticket may be said to be a 
çpi^imutation ticket^ although no more so than a mileage ticket or an excur- 
sion ticket. But ihe twenty-second section recognizes mileage, excursion, 
and commutation tickets each as distinct from the others, using the désig- 
nations in their techhical sensé. The différence between commutation and 
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pàrty-rate tickets is that commutation tickets are issued to induce people 
to travel more frequently, and party-rate tickets are issued to induce more 
people to travel. There is, however, no diiference in principle between 
them, the object in both cases being to increase travel without unjust 
discrimination, and to secure patronage that would not otherwise be 
gecured. The party-rate ticket is more like the excursion ticket, the 
apparent différence being that the excursion ticket is to return to the start- 
ing point; but, as the return is frequently over another line, so that the 
excursionist is not carried both ways over any portion of the entire route, 
the différence is not material. For the purposes of this opinion, how- 
ever, the party-rate ticket will be regarded as separate and distinct from 
mileage, excursion, and conmrutation tickets. 

It is claimed that section 22 makes certain exceptions from the opéra- 
tion of the act, specifying mileàge, excursion, and commutation passenger 
tickets, and that, as party-ratè tickets are not mentioned, and cannot be 
classed as commutation tickets, the inference, under a well-known rule 
of construction, is that congress intended to exclude them. Lèt us look 
into this matter. The iirst section of the act contains the gênerai pro- 
vision upon which the entire act is founded. It requires that ail charges 
for the transportation of persons or property shall be reasonable aàd just, 
and prohibits every unjust and unreasonable charge. The provisions of 
the second, third, fourth, and fifth sections are spécifie, in the nature of 
définitions, and in aid of the provisions of the first section. In this case 
we bave to deal particularly with the provisions of the second and third 
sections, wbich prohibit unjust discriminations, and undué and unrea- 
sonable préférences. The second section makes it unlawful, by any spé- 
cial rate or bther device, to demand, collect, or receive from any person 
or persons a greater or less compensation for any service rendered in the 
transportation of persons or property than is charged, demarided, col- 
lected, or received from any other person or persons fora like contempo- 
raneous service, in the transportation of a like kind of traffio, under sub- 
stantially similar circumstances and conditions. The third section for- 
bids any undue or uureasbnable préférence, in any respect whatsoever, 
to any particular person, company, firm, corporation, or locality, or any 
particular description oftraffic; and to the same extent it forbids any 
undùe or unreasonable préjudice or disadvantage. New, it is to be ob- 
servéd at the outset that the act does not provide that there shall be no 
discrimination. The prohibition is against unjust discrimination, undue 
and unreasonable préférence or advantage, and undue or unreasonable 
préjudice or disadvantage. Apparently recognizing, as the law has rec- 
ognizëd, that discrimination, within just limits, is essential to the suc- 
cessfùl coiiduct of the business of the common carrier, as it is to the suc- 
cessful conduct of every other business, but, beyond those limits, de- 
structive, congress attempted nothing more than to fix and enforce the 
limit; and this considération furnishes the key to the proper construc- 
tion of the act. 

Now, let us turn to section 22. It ia referred to as ispecifying 
«xceptions to the opération of the act. But are they exceptions? 
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Did congress întend to say tbat certain unjust discriminations, and. 
undue and unreasqnable préférences and. advantages, — that is to say, 
those mentipned; in tfae twenty-secpnd section, — should be excepted? 
What are they? Hère is one of the first: "The free càrriage of desti- 
tute and homeless persons transported by charitable societies." Would 
that be an unju8|, discrimination, but for the "exception" in its favor? 
Unjust to wbomî Would it iaeies? unjust to leave it to the other pas- 
sengera to take up, a collection ajipid pay their fave, or submit to see them 
put off the t;rain? "No,tbing in this act ghall be; çonstrued to prohibit 
aoy cpmmon carrier from givjng rpdùoed rates to ministers of religion, 
pr to, municipal goyernments for.ttie transportationpf indigent persons, 
ortoinmates of the national or sitate Jiomes for disabled Volunteer sol- 
diers,' or of soldiers' and sailors' orijbans' homes." Are thèse unjust dis- 
çrirpinatipns, <>r tujdue or unreaspnable préférences or advantages, and 
wasthe twenty-second section necessary to legalize them? Thèse pro- 
visipns seemto be rather by way pf riçcognition that the free càrriage and 
çeduotionsireferrfid; to are returnÇjjSlight and inadéquate indeed, but 
prpper to be made by railroad icojjipanies, for the great franchises be- 
stowed upon them without mppey a^djwithout price. Again: "Noth- 
ing in this act shall be çonstrued .tip! prevent railroads from giving free 
càrriage tp their own officers; and employés." Can it be possible that 
^ithput this provision it would be necp^sary for the président and direct- 
prs pf the Company to provide theîp3.9elves with tickets before starting out 
f>flfa tour pf inspection of the road„an^ that every conductor and loco- 
motive eogineer and fireman wpufd hâve to pa,y full fare for every trip? 
Yet tbis follpT^S logically if the twenty-second section is a section of ex- 
ceptions.; The analysis mightbeaçplied with likçresults to every spec- 
i#catio^ containeid in the section, ; biut thèse will suflSce. The language 
i^ "that npthing.in this act shall prevent," and "nothing in this act shajl 
becpnstrfled tp prohibit,"- — expressions evidently used interchangeably. 
The Word "exception" ig not to be foùnd in the section, but there is the 
signlficant proyision that "nothing in this act contained shall in any way 
abridge pr alter, the remédies now existing at common law or b}' statute* 
bjit the provisions pf this act are ;in addition to such remédies," indicat- 
uig; that the act wpa understood by congress to be dedaratpry, and fpr 
the prévention pf abuses and évasions of the unwritten law, which was 
adopted and incorpprated into the slatpte that its cpnstruction and oper- 
aition might be uniform throughput the land, and that it might be en- 
fprced by sanctions of fédéral legisia;tion. Mileage, excursion, and com- 
mutation,, liicketB are œentioned in the section. Ail thèse were universally 
regarded as just and necessary discriminaitions, but, mileage tickets espe- 
cially, subject to abuse. No significance ought to be attached to the 
fapt that party-ratp tickets are not mentioned, for, as is above shown, 
theyiwere not in gênerai use, but werp linaited. almost exclusively to trav- 
elingtheatrical troupes. 

The true construction of the section appears to be that it spécifies 
certain discriminations, not regarded by congress as within thç let- 
ter pr the epirit of the act, and therefore it pro vides that the act 
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shall not be boustruèd to prevent them; and the instances given 
are illustrative, rather than exhaustive. It is a section furnishing an 
express rule of construction. It foUows that tlie maxim expressio unim 
est exdusio aUerius does not apply, but that the true rulè is to look to the 
section as a guide tp the proper interprétation of the prohibitory clauses 
of the precéding sections, and exclude from thèir opération every dis- 
crimination which is within the prihciple of the particular, cases men- 
tiofied in the twenty-secoud section. It is ail wrong to cite it as author- 
ity for precisely such miscônceptions and misconstructions as it was in- 
tended to prevènt. Any construction which makes the statute a mère 
enactment of arbitrary rùles, to be so administered as to force a rigid 
inflexible equality, is in conflict with the objecta which its framers had 
in mind, and a constant obstacle to the further development of a vast 
System of tranisportation, in which new situations and conditions, con- 
tihually occurring, and requiring new adaptations and régulations, càn 
be moulded into harmony with the provisions of the act only by regard- 
ing it as declaratory of principles founded upon Wisdom and expérience, 
and to bè made bénéficiai and effective by being so expounded as to ap- 
ply those principles to every new case that may arise. 

Thîs case, then, dépends upon the question whether party-rate tick- 
ets, as issu^d by the respondent, are, upon a proper construction, pro- 
hibited by the precéding sections. It is claimed that they are obnoxious 
to the first section, because they are not just and reasonable. While it 
is admitted that, if their issue be confined to parties of ten or more, the 
injustice would not be so apparent, it is urged that it would be left to' 
the carrier to détermine what number should make a "party," and that 
under the law, so construed, a reduced rate could beaccorded to a party 
of two, as it is said was done before the act. The testimony on this 
point is that almost without exception ten was the smallest number of 
persons to whom they were issued. At one time, upon the Union Pa- 
cific Railroad, from the Missouri river to Colorado, they were issued to 
parties of two. It is explained, however, by the witness who testifiea 
to this fact, that the concession was made fot the benefit of variety people 
who traveled in paits, but that the rate was more than three cents per 
mile. The one other exception testified to was made by the Wabash 
Railroad Company, which gave a reduced rate to four theatrical persons 
travelihg as a party; but this réduction was granted to theatrical persons 
only. It apipears in évidence, also, that before the law theré were volun- 
tary trafSc associations, to which the leading railroad corapanies were 
parties, organized to prevent cutting of rates and undue compétition. 
Party-rate tickets were then in vogue, and if, under those circumstances, 
the only departures from the rule often were those cited above, there 
would seem to b^ little ground for the appréhension expressed on behalf 
of the coniplainant that to permit the continued sale and use of thèse 
tickets would open the door to ail the evils which formerly existed. But 
supposé, for the sakè of the argument, that the appréhension be well 
founded, the answet is twofold: (1) It cannot be doubted that whenever 
&e sale of party-rate tiickets is by any means made a mère prétest for 
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evading the law,— -as, to take the illustration put, when a ticket is is- 
sued to twp at a reduced price, nierely to eût rates,^— the courts will so 
treat it, and apply the reniedy. The suggestion that if railroad compa- 
nies bave thé right to issue party-rate tickets to companies of ten or more 
persons, tliey;inay issue them tq two, Js like the old objection to the 
right of. transit with slaves,— that if thé master could hold his slave on 
free sqil for an bour, he could f<pr a day, or a year, and therefore for 
life,^which, altbough it puzzled paany for a time, needed but a touch of 
commdn sénse to explode it. ^ (2) Nothing in the future df législation is 
ihore certain than that whenever that abuse becomes prévalent the lég- 
islatures of the states will promptly reduce the individual rate to the 
sanie figure. The history of railroad passenger travel for the last forty 
years illustrâtes thé constant tendency of spécial rates, including mileage, 
excursion, and commutation tickets,"to reduce regular individual rates up- 
on the onje. hand, especially for long distances, and, upon the other hand, 
to increasè facilities and accommodations, thus rendering the service 
eheàper and better for the gênerai public. 

The next objectioh is that pàrty-rate tickets are obnoxious to the sec- 
ond section of the aot, because tliey furnish to one class of passengers 
transportation for lower compensation than is chargea to others for like 
and contemporaneous service, under sûbstantially the samecircumstances 
and conditions; and to the third section, because they give to one class 
of passengers an undue and unreaisonable préférence and advantage. 

If this objection be true in staternçsnt, — that is, if those traveling under 
.party-rate. tickets are charged less than individuals for like and con- 
temporartepus service, under sûbstantially the same circumstances and 
conditions,— -it is conclusive, and the issuance of the tickets must be ad- 
judgecj unla^yful. But how do they compare with mileage tickets, which, 
by.the twenty-second section, are deçlared to be in harmony with the 
act? The rate for, each is two cents per mile. The coupons of mileage 
tickets are for twb miles each, but they are sold in blocks of five hun- 
dred, or for one thousand miles. The holder can use them at pleasure, 
for long or short rides. Hamay ride for any distance within the limit 
of his ticket, in the same car, and occupy the same seat, with a pas- 
senger who is charged three cents per mile for his ticket. The holder of 
the mileage ticket ^ a wholesale purcbaserj the other buys at retail. The 
différence is recognîzed in every kînd of business, and no intelligent, 
fair-mindéd person thinks of complaining of it. The mileage ticket, so 
the testimony déclares, is especially liable to abuse, and to be used by 
brokers for spéculative purposes. The party-rate ticket, if not, an some 
witnesses testify, altogether unavaila.ble for either jpurpose, is less so 
than any other ticket, and reduces the opportunity for either to the 
minimum. It, too, is a wholesale ticket. It is open to purchase to ail, 
at the one fixed priçe. It bas one peculiarly distinguishing feature, — it 
is almost proof against fraud upon the company which issues it. The 
purchaser having a party of less than the numbe^ named in his ticket 
niay, unless restricted by the terras of his ticket, fill up his party 
from the outside. That he would hâve a right to do, provided they 
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ail travel together, on the same train, as a party, and under the one 
ticket, for but one ticket is issued, and whoever of the party missea 
the train must buy an individual ticket at full rates, or lose the trip. 
Suppose a car-]oad of sixty persons be made up of passengers trav- 
eling on party-rate tickets, how much of the receipts from the sale 
of those tickets will fail to reach the treasury of the company? Not 
one dollar. Suppose the next car in the same train contains sixty pas- 
sengers traveling on individual tickets, or cash fares. What would be 
the comparative percentage of opportunity in the two cases for peculation 
at the expense of the railroad company? If a perfect safeguard against 
such peculations could be provided ail over the country, to what extent 
would it tend to reduce railway passenger fares, and to benefit railway 
shareholders? Again, the testimony establishes that party-rate tickets 
secure patronage that yields large revenues to the respondent, and that 
the withdrawal of those tickets would almost entirely destroy that patron- 
age: for itappears that the rate is as high as can be made without putting 
it beyond the reach of those who are the main purchasers. Are ail thèse 
considérations to be left out of the account in determining whether there 
has been "like and contemporaneous service" "under substantially similar 
circumstances and conditions?" Does it dépend solely upon whether 
party-rate passengers and those holding single tickets occupy the same 
cars, hâve the same accommodations, ai^d are traveling from the same 
point to the same destination? Is that the full meaning of "similar cir- 
cumstances and conditions?" The answer — which the question itself 
seems to suggest — is that the phrase has a much larger and more com- 
prehensive meaning, else congress could not consistently hâve recognized 
mileage or excursion or commutation tickets, for ail thèse trespass upon 
the narrow ground on which the contrary view rests. To give the act 
its proper interprétation, the phrase must be held to include circum- 
stances and conditions affecting the business interests of the carrier and 
of its patrons; or, in other words, circumstances and conditions of a com- 
mercial character, which, while they they should not exclude or over- 
ride the considération of what is just and reasonably advantageous to 
those not so situated as to be able to avail themselves of réductions of- 
fered to the gênerai public, should be so recognized as not to be preju- 
dicial or unjust to any, and j'et, upon the whole, to promote the inter- 
est of ail concerned in the bénéficiai opération of the act. Aside from 
the considération that thèse tickets are in principle in no wise difièrent 
from mileage, excursion, and commutation tickets, which is décisive, 
the fact that they are on sale to ail, without discrimination, and without 
advancing rates for single tickets, and the considérations above mentioned 
in favor of those who are upon the road continually, and whose busi- 
ness is upheld by bringing the cost of necessary travel within their 
reach, and those in favor of the carrier, including many not mentioned 
above, are ample for the vindication of the respondent against the charge 
that it is guilty of unjust discrimination, and undue or unreasonable 
préférence, and therefore of violation of the provisions of the second and 
third sections of the act. 
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•f "Illf fiiitfe^^ ÎB made that the sal0 of pa'rty-i^te lâckéfe îà obi- 

tîôiiotts-fei' itè^^f^^ âeétîoti, becausB it permits the <iamér tb. cHarge 
antf rèceiViè' k greater cotijpeûsation for the transportatidii:, ùndèr sub- 
stantiâ0y1(iïnïlàr circuméfeïices and conditions, ofpSsseiDgérB holding 
fiitigle tickets for a shorter distance, thari for the transportation of others 
holding a ^aït^-rate ticketfor à longer distance; but this objection is fuHy 
niet by the alisiers to the objections relating to the second and third 
sections. Thé bill should be dismissed at the costs of the complainant. 



Jn re Vrro Rdllo.* 
(Circuit Court, S, P. New Yc/rh. May 29, 1890.) 

1. Habéa? CoRPCB— Rbtiew o» PioTs. 

This court, on habeaa corpu* prooeedings, Is not authorized to take erldence 
. . as to tacts, which another tribpnal, of a quasi judlclal character, is constituted 
by laW Tor the purpose of tnquiritig into and determining. 

2. Same— CoNTKAOT Labor LaW—Aot Fbb. 28, 1887— BtatB OnfiCBM. 

Wtaere immigrants hâve beeii iprevented f rom entering the coantry on the ground 
that they hâve corne contrat^ to the provisions of the con tract labor la w, the 
finding as to the facts by the BvpéiltitendeDt of immigration, when conflrmed by the 
GoUectdr, acting pursuant to the; régulations of the secretary of the treasury, is a 
finding of a tribunal duly constituted by law, and is not subject to review by this 
court. Undér the act or February 28, 1887, the secretary of the treasury bas the 
right to appoint a superintendent of immigration, ; in lieu of state oâioera. 

At Law. On pétition for /tabeoâ cc»yi«. 

L. UUo, for petitioners. 

Danid O-Connell, Asst. Û. S. Atty., in opposition. 

Beown, J. The petitioners, immigrants from Italy, havîng been for- 
bidden to lai^d, on the ground that they came hère on contracta for labor 
prohibited by ^be statutes of 1885 and 1887, seek a release upon habeat 
corpus, on the grounds — MrsL, that there bas been no investigation of 
their case by any compétent légal tribunal; and, second, that the state- 
ments in their affidavits, upon which the refusai to permit them to land 
waa based, were incorrectiy understood or incorrecUy translated, and 
that they did not corne hère under any contract of labor. It bas been 
repeatedly held in immigration cases that, under the statutes above r&- 
^erred to, and others similar, ihe, court upon habeas corpvui is not author- 
ized to take évidence upon the original question as to the facts concem- 
iog the immigrantes right to land, where another tribunal of a quoM judi- 
çial character ià" constituted by law for the purpose of inquiring into 
:S\ich iacta, and determining the immigrant's right; but that the office of 
the writ of hahois corpus is to inquire into the jurisdiction exercised by 
thaf tribunal, and whether it bas kçpt within its légal limits, and pro- 
ceeded according to law. Inquiry into the facts may be had so&raii 

> Reported by Edward a. Benedict, Esq., of the New York bar. 
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is necessarj' to deternoine that question. Inre Dîdze, 40 Fed. Rep. 324; 
In re Oummmgs, 82 Fed. Rep. 75; Bi re Day, 27 Fed. Rep. 681, and 
cases there.cited. 

In thè présent case the return to the writ shows that an examination 
of the immigrants was had by the superintendent of immigration. The 
afBdavits of the petitioners translated from Italian into English, and 
signed by their mark, and certified to the coUector by the superintend- 
ent along with his report, show plainly that the petitioners came within 
the prohibition of. the law. It is alleged that a mifetake was made in 
the language of the afSdavits, either in understanding what the peti- 
tioners stated, or' in the translation of it. This is a matter, however, 
which, as held in the Case of Dietze, supra, cannot be inquired into before 
this court; it being admitted that an examination at the time stated ^aa 
had, the affidavit made, and no fraud or imposition being charged in 
the proceeding. The correction of such errors, iî they were errors, can 
onîly be madeupon a rehearing, which can be ollowed at his discrétion 
by the coUector, and on his direction by the superintendent, or upon 
appeal, under the régulations, by the secretary of the treasury; and it 
is to be pïesumed that such discrétion will be exercised in favor of ap- 
plicants, whenever they présent a reasonable and proper case therefor, 

The examination into the right of the immigrants to land was made in 
this case by the superintendent of immigration, an ofBcer appointed by 
the secretary of the treasury, and not by the state commission, board, 
or ofEcers designated by the governor of the state, as provided for in 
the sixth section of the act of February 23, 1887, (24 St. at Large, 415.) 
The authority of the secretary pf the treasury to substitute such an ap- 
pointée in place of that board rèsts upon the gênerai power given him 
in the first Iwo Unes of that section, which charge the secretary with 
the duty of "éxecuting the provisions of this act." Nodoubt, question 
may be made as to the construction of that section, and of the secretary 's 
authority in this respect. But if the secretary, in examining into the 
immigrant's right to land, had no power to proceed except in the partio- 
ular manïier provided in the resi^ue of that section, viz., through the 
stâte oflBcers, then, in case of à refusai by those ofl5cers to act, the law 
would becpme nugàtory, so far as respects landing, from the want of any 
means of ènforcing it. Such a resuit would be plainly contrary to the 
intent of the act, and the construction of the language of the act is not 
necessarily such as to entâil that resuit. I deem it my duty, therefore, 
to sustain Uie construction given to it by the department, and its au- 
thority to appoint a superintendent of immigration, in case of dissatisfac- 
tioû with uie state officers, to perform the same duties the latter had 
préviously pérformed, and to act as a quad judicial tribunal for the dé- 
termination of the right of the immigrant to land in the same manner, 
and with the same eflfect, as the state commission or board of officers 
ïnentîoned in the sixth section above referred to were authorized to act. 
Thé finding ôf the superintendent, when confirmed by the coUector, 
acting pursïiàût to the régulations of the sçcrelary of the treasury, I 
iiust ttierèforé hoïd a finding by thé tribunal duly constituted by law, 
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ksto Ihe fact^ in question. The proCeèding being regular, and within 
ils jurisdictidn, is binding hère. Relief ûiùst bé sought there. The 
haJ)eaa corpus is therefore discharged, and the petitioners remanded. 



United States v. Konkapot et al. 
(Circuit GoMrt, £. U, Tfiscbrwin. July 9, X890.) 

1, PuBuc Lards-t-Cottino Timbbb— Cbiminai, Law. 

Rév. St. U. B. § 3461. wlilbli îorblds the euttiïig of timtier growing on land of the 
United States which tas beeûi reserved or purchased for supplying timher for the 
navy, and the outting or reipaoval of timher f rom any other land of the United States 
with intent to export or dispose of the same otherwise than for the' use of the nàvy, 
does not apply to Indian réservations in Wisoonsin, slnce its objeot is to jprotect 
timber suitable for the use (ft the nary. 

8. Same. 

Rev. St. U. S. i 5388; as amendèd June 4, 1888, which forbids the outting or wan- 
ton destruction of timber upon mjlitai^ or Iridian réservations, does not apply to 
one who removes and uses for building purposes timber which bas been eut on an 
Indian réservation by auother person without his aid or encouragement. 

At Law. Error to district court. 
C/iaries H^. Fe?/;er, for plaintiffa in error. 
W.A. Walker, U. S. Dist. Atty. 

Gbesham, J. The défendants were cianvîcted and sentenced for out- 
ting and rein dving timber from an Indian réservation. The first count 
Of the indicïment charges that où the Ist day of January, 1889, the de- 
fendants unlaWfully entered upon an 80-acre tract, — describing it, — ^part 
of the ùnallotted lands of the réservation, beloUging to the Stockbridge 
tribe of Indiansîn WîscOnsin, atid eut and carried away 75 pine trees, 
&tid other trees then and there standing, of thé value of $700, with in- 
tent to usé and dispose Of the saine ïn the open market for their own 
bénefit, gain, and profit, and not for the use of the navy of the United 
States. The second count differs from the first in omitting the charge 

&i the trees were ùot eut with the intention of disposing of them for 
use of the havy. Section 2401, Rev. St., déclares that if àny per- 
son shall eut or cause to be eut, ô'r aid or assist in cutting, or shall wan- 
tônly destroy, or cause or aid in waûtonly destroying, any liye bak or 
rèd cedar trees, or other timber stànâing, growing, or being on any lands 
ôf the United States which bave been reserved or purchased for the use 
ôf the United States for supplying or furnishing therefrom timber for the 
navy of the United States; or if any person shall remove, or aid or assist 
in renioving, from any such lands any live oak or red cedar trees, or other 
timber, unless duly authorized so to do by order in writing of a compé- 
tent officèr, and for thé use of the navy of the United States; or if any 
person shall eut, or cause to be eut, or aid or assist in cutting any livé 
oak or red cedar trees, dr other timber on, or shall remové, or cause to 
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be removed, or aîd or assist in removing, any live oak or red cedar trees, 
or other timber from, any other land of the United States, with intent to 
export, dispose of, or employ the same in any manner whatsoever other 
than for the use of the navy of the United States, he shall pay a fine of 
not less than treble the value of the trees and timber so eut or removed, 
and be imprisoned not exceeding 12 months. Section 5388 déclares 
that every person who unlawfuUy cuts or aids in cutting, or wantouly 
destroys or procures to be destroyed, any timber standing on lands of the 
United States which hâve been or may be reserved or purchased for mili- 
tary or other purposes, shall pay a fine of not more than $500, and be 
imprisoned not more than 12 months. This section was amended June 
4, 1888, (25 St. at Large, 166,) by inserting before the penalty the fol- 
lowing clause: "Or upon any Indian réservation or lands belonging to or 
occupied by any tribe of Indians under authority of the United States.". 

The évidence showed that on or about the Ist day of January , 1889, the 
défendant Aaron Konkapot, a Stockbridge Indian, and a member of that 
tribe, eut and felled 53 pine trees of the value of $100, then standing 
upon an 80-acre tract of the unallotted lands of the réservation, and that 
the défendant Edwin Miller, an Indian of the same tribe, and a member 
of it, on the Ist day of May of the same year removed part of the timber 
so eut; that prior to the cutting and removing there had been allotted to 
each of the défendants out of the réservation 80 acres, which tracts were 
four miles from where the timber was eut; that Konkapot eut the trees 
for the purpose and with the intention of using them in building upon 
bis 80-acre tract a honse and barn, and that some months later Miller 
removed part of the logs with the intention and for the purpose of build- 
ing a house upon his 80-acre tract; that none of the timber was sold or 
ofiered for sale by either of the défendants; and that the Indian agent in 
charge of the Stockbridge tribe and the réservation forbade the cutting 
by Konkapot and the removal by Miller. The courtinstructed the jury 
that the défendants held the lands allotted to them in severalty, and they 
had no right to eut or remove timber from the unallotted lands for the 
purpose of erecting upon their allotted land any buildings or tenementa 
whatever; and that the réservation, or unallotted land, was held by the 
United States in trust for other Indians entitled to allotment, or in trust 
for the common benefit of the tribe, and could not be despoiled for the 
purpose of improving allotted land, or erecting buildings upon it. 

The first two clauses of section 2461 relate to the cutting and destruc- 
tion of timber on lands "which hâve been reserved or purchased for the 
use of the United States for supplying or furnishing therefrom timber for 
the navy of the United States." The défendants neither eut, destroyed, 
nor removed timber on or from such land. The remaining clause, fairly 
construed, does not embrace Indian réservations such as the Stockbridge 
réservation. This section was enacted to protect live oak, red cedar, and 
other timber fit for the use of the navy upon lands purchased or reserved 
by the government for that purpose. Section 4751 provides that ail 
penalties and forfeitures incurred under section 2461 shall be sued for, 
recovered, and distributed under the direction of the secretary of the 
v.43F.no.l — 5 
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navy, aiid ;paid over, half to the informers, if any, or captors, where 
seized, and the other half to the secretary of the navy for the use of the 
navy pension fund. It would hardly be contended that the secretary of 
the navy could claim under this section any portion of a fine or forfaiture 
incurred under any statute for cutting, removing, or destroying timber 
standing upon the Stockbridge réservation, or any other Indian réserva- 
tion. The défendants werenotguilty under section 2461. The unlaw- 
ful cutting or wanton destruction of timber standing upon lands of the 
United States which hâve been or may be reserved or pùrchased for mili- 
tary or other purposes is made an offense by section 5388. Miller was 
not a party to the cutting of the trees. He simply removed some of the 
trees that Konkapot had eut and left lying on the ground some months 
before. The évidence shows that Konkapot felled the trees, and Miller 
jemoved part of them, and it fails to show that either aided or encouragedi 
the other. The indictment is for cutting and carrying away timber, and 
section 5388, in both its original and amended form, is for unlawfully 
cutting or wantonly destroying standing timber. Miller did not remove 
standing timber from the réservation to^ build a house upon his allotted 
tract, and, if he had done so, he would not bave been guilty of wantonly 
or otherwisé destroying it. It is insisted by the attomey for the govern- 
ment that Indian réservations were embraced in section 6388 as it origi- 
nally stood , such being land of the United States reserved for other than 
military purposes. If that construction be correct, the section was not 
enlarged or broadened by the amendaient of 1888. It is plain that by 
cutting trees on the réservation Konkapot brought himself within the 
letter bf the section as amended. He did not, however, eut the trees for 
sale or profit. To occupy and cultivate the tract allotted to him in sev- 
eralty he needed a house and bam, and the trees were eut for the sole 
purpose of erecting such buildings upon his promises. It seems harsh 
to visit upon him the penalty of the statute for this act; but the court 
must administer the law as it finds it. The judgment of the district 
court against: Konkapot is affirmed, and as to MQler it is reversed, and 
remanded for further proceedings. 
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United States v. Edwakds.* 
(ClreuUCov/rt,S.D.Alabama, April 14, 1890.) , j, 

PEHJTIRT— InDIOTMENT— " WlLLPUIJ/T. " 

An indictment for perjury under Rev. St. § 5892, must allège, among other thlngs, 
that the false oath was taken willfully; and an allégation that it was corruptly 
taken does not embrace the élément of willf ulness. 

Demurrerto Indictment for Perjury. : . : 

M. D. Wickersham, Dist. Alty., for the United Statea. 

/. /. Parker, for défendait, 

ToDWlN, J. To constitute peijury, it îs essentiel that the bath was 
administered inthe manner prescribed by law, and by some personduly 
authorized to administer the same, in the matter wherein it was taken. 
The false statement must be material to the issue in the case in which 
it was madé, and ît must be willfully made. U. S. v. Stanley, 6 Mc- 
Lean, 409. Perjury cannot be committed unless the person taking the 
oath not only swears to what is false, or what he does not believe to be 
true, but does so willfully. U. S. v. Dennee, 3 Woods, 39; U. S. v. Ev- 
ans, 19 Fed. Rep. 912; 3 Greenl. Ev. § 189; 2 Bish. Crim. Law, §§ 
1017-1046; U. S. v. Hearing, 26 Fed. Rep. 744. Rash or reckless state- 
ments on oath are not perjury, but the oath must be willfully corrupt. 
Authorities swpra, and U. S. v. Moore, 2 Low. 232. The Révise^ Stat- 
utes of the United States, § 5392, under which this indictment is found, 
makes it of the essence of the offense of perjury that it be committed 
willfully. U.S. V. Shdlmire, Baldw. 378. Butit is contended by the 
district attorney that the word "corruptly," used in the indictment, is 
the équivalent of " willfully." The understanding of the court is that the 
two words hâve an entirely différent meaning. "Corruptly" means vi- 
ciously, wickedly. "Willfully" means with design, with some degree 
of délibération. To say that testimony was corrupt is to say that it was 
wicked or vicions, whereas, to say that it was wiîlful is to aver that it 
was given with some degree of délibération; that it was not due to sur- 
prise, inadvertence, or mistake, but to design. The statute uses the 
word "willfully," and makes it of the essence of the offense; and the 
court is not persuaded that the averment that a false oath was cor- 
ruptly taken is of the same import as the averment that it was willfully 
taken. The court being of the opinion that willfulness is an essential 
ingrédient for the offense of perjury under section 5392, Rev. St., it 
must be charged in the indictment, or the indictment will be bad. 

The first count in the indictment under considération does not aver 
with distinctness before what tribunal, oflBcer, or person the oath was 
made, or by whom it was administered; and it fails to aver that the 
matter subscribed and stated by the défendant was so subscribed and 
stated by him willfully, and contrary to such oath. And the second 

1 Reported by Peter J. Hamilton, Esq., of the Mobile bar. 
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count ÎQ the indictment also fails to aver that the défendant willfully, 
and contrary to the oath taken by him, stated and testified to matters 
which he did not believe to be true. The demurrefs to the indictment 
on the grounds stated are well taken, and they are sustained. 



United States v. Upham eJ al} 

{Circuit Court, 8. D. Alabama. June 28, 1890.) 

INDIOTMBNT— NAMB— INITIALS. 

An indictment against a man by the initiais of bis Cliristian name only is «ab- 
ject to plea in abatement, unless tne grand jury add tbat bis name is unknown to 
them otberwise tban ia set ont. 

At Law. On demurrer to plea in abatement to indictment for con- 
spiracy. 

M. D. Wîckersham, II. S. Atty. 

0. L. & H. T. Smith, for défendant. 

TouLMiN, J. An indictment which sets forth the defendant's Christian 
name by initiais only is subject to plea in abatement, unless it is alleged 
tbat the Christian name was unknown to the grand jury otherwise than 
as laicî in the indictment. As said by the court in the case pf Gerrish 
V. State, in 63 Alai476: 

"If the grand jury knew only the initiais of defendant's flrst names, and 
çould not hâve found out by reasonable diligence what thèse names were, it 
would hâve been légal for them to baye indicted him as * * * [E. R. 
Upham,] using the initiais as such, if they had added that his name was un- 
known to them otherwise than as set out. But this they hâve not done, and 
so the indictment is left subject to the plea in abatement. " 

See Gerrish v. State, 53 Ala. 476; Washington v. State, 68 Ala. 85; 1 
Bish. Crim. Proc. §§ 666, 676, 677, 680. Demurrer to the plea is over- 
ruled. Upon issue to the plea, which was then joined, it was admitted 
that the letters "E. R." used in the indictment were used as the initiais 
of the true Christian name of E. R. Upham, and not as his baptismal 
name, whereupon the court instructed the jury to find the issue in favor 
ofthe défendant. Gen-ish v. State, mpra; 1 Bish. Crim. Proc. § 677; 
SmMh V. State, 8 Ohio, 294. 

iReported by Peter J, Hamilton, Esq., of tbe Mobile bar. 



ckitbd states v. classer. 69 

United States v. Classen. 

(Circuit Court, S. D. New York, July B, 1890,) 

CRivmAi. Law— New Tbial— Continuanob of Motion. 

A motion for a new trial in a criminal case may properly be postponed to a later 
tenu on défendant' s application, because of the absence of bis principal counsel, 
-wbere the défendant is in custody, and waives his right to apply to be released on 
bail. 

At Law. 

Edward MitcheU, U. S. Dist. Atty. 

Benj. B. Fo8ter, for défendant. 

Benedict, J. In this case, application is made by the défendant to 
postpone the hearing of the motion in arrest of judgment, and for a 
new trial, until the Octobèr term, upon the ground that the counsel 
mainly responsible for the conduct of the défense at the trial is com- 
pelled to join his family in Europe, and will be unable to take part in 
the argument uniess the same be postponed until the time of his retum. 
The défendant is now imprisoned, and accompanies the application 
for a postponement with a waiver of an}' right to apply to be released 
from confinement on bail. The district attorney déclines to consent to 
the postponement. It seems to me, however, that the désire of the ac- 
cused to hâve the counsel mainly responsible for the conduct of his dé- 
fense at the trial aiready had, take part in argument for a new trial, is 
reasonable; and inasmuch as theaccused is now confined in prison, and 
under his waiver must remain in confinement during the delay applied 
for, I am unable to see that the ends of justice will suffer by granting 
the application. The motion for a new trial, and in arrest of judgment, 
is therefore set down to be argued on the first day of the October term. 



Mace V. Levy a al. 

(Cl/rcuît Court, S. D. New Tork. May 20, 1800.) 

1. Pateuts voit Inventions — Inteingement — Opeba-Glass Hoijjeb. 

Letters patent No. 268,112, issued November 28, 1882, to Williain Mack, for an im- 
l>roved opera-glass holder, consisting of a détachable handle made in telescopic sec- 
tions, the end section being provided with a fastening devioe consisting of a piston 
hook and a notch on the end of the cylinder, brought together by a spring, are in- 
fringed by an opera-glass handle made in telescopio sections with a fastening de- 
vice like the one In the patent operated by means of a screw. 

9. Same. 

Letters patent No. 399,543, Issued March 12, 1889. to William Mack, for an im- 
proved opera-glass holder, having itsnpperend longitudlnallyforked so as to spring 
apart slightly, and thus fit tlghtiy into a socket in the bar of the opera-glass, îs not 
Infringed by a holder which does not bave this longitudinally forked end, though 
It is otherwise similar to the patented device. 
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In Equity. Bill for infringement of patent. ' 
H. A. West, ior comp^inaitit.. ^^ < 

James A. Hudson, for défendants. 

Shipman, J. This is a bill in equity, based npon the allégée? infrînge- 
lïient of .two .ie^ters patent toWilïiàtJi Mack,each, /or an irnplroved opera!- 
g-lass holder; Ae first being No. 268,112, dated November 28, 1882, and 
'thèi 'stecoM" bfeiïiè' Nd. '39^,543, dâtèaMarch 12, 1089: The principal 
object of the invention described in the patent of 1882 was to enable per- 
sons who use opera-glasses to hold them to the eyes in such a nianneras 
not to raise the hand higher than the breast when using the glass, or to 
permit the arm to rest upon the arm of the chair. ; A seçpnd objeçt was 
to construct the handle so that it could be folded up in a small compass. 
It jvas a détachable handle, made in telescopic sections. The upper end 
pf thé,hJandIe was a cjdinder, in which was a piston, and upon the lower 
end pf the piston was a spring. A, hook w^s upon the other end of the 
piston,^ which was adapted tb clutch one side of the transverse bar of an 
opera-glas?,, while the other side was grasped bya bifurcated slotornotch 
bii the; upper end of the cylinder. The spring pulls the hook towards 
tbè notch., and clutches between them the bar of the opera-glass. The 
claims areJas foUows: , 

,"[(}) The çombination of^n opera-glass with a détachable handle for hold- 
ing Said.glasë to the eyes of the holder, substantially as described. (2) The 
cômbiiiatibn of an opera-glàss with a détachable handle, the handle being 
arrangèd af any suitable angle that will adapt the glass to the position of the 
eyes wien held in either tiand, as shown and described. (3) The çombination 
oî an ppera^glass with an adjùstable handle, the said handle being adapted to 
beeloiigated'at will. substantially as described. (4) The çombination with 
an opera-glass. A, of the bandle> B, in sections, as described and arrangèd, to 
close telescopically, the end section thereof provided with a fastening device 
or clutch in the manner set forth. (5) The çombination with an opera-glass 
of the handle made in telescopic sections, and adapted to close telescopically, 
the end section forming a cylinder in which are placed a spring, piston, and 
hook, ail arrangèd as set forth. (6) The çombination with an opera-glass of 
a handle made in sections, and arrangèd to close telescopically, the end sec- 
tion being provided with clutehing devices, and the section itself at its end 
being provided with a bifurcated slot, for the purpose set forth and described. 
(7) As an article of manufacture, an opera-glass handle, made in sections, and 
provided at its end with clutehing devices, substantially as described." 

Prior to the patentee's invention there had been in use a non-extensible 
détachable opera-glass handle, made by ope Standike, which consisted 
of two cross-pi voted jaws, which grasped the transverse bar .of the opera- 
glasisj and a sliding hoUow handle, which opened and closed the cross- 
pivoted jaws. The same mechanic had made a telescopic détachable 
gpy-glass handle, which had bèen in usé, and is known in this case as 
"Standike's cane and spy-glass." Both thèse articles were made and 
used in this cpuntry. The patentée was not, therefore, the pioneer in- 
vjehiidr in èither détachable or in telescopic détachable opera-glass handles, 
ànd his patent is to be cohstrued accordingly. Hls invention consisted 
in a détachable opera-glass handle, made in telescopic sections, the end 
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section being provided with the fastening device, consistîng of a piston 
hook and Slot, or their équivalent, the hook and slot being brought to- 
gether by means of a spring; but the means by which the hook and slot 
are fastened together are not of the essence of the invention. It is not 
necessary that a spring should be used to cause the hook and slot to ap- 
proach one suiother; other like means are properly within the scope of a 
portion of the claims of the patent. 

The fîrst, second, third, and seventh claims are very broad, and, un- 
less limited to the patentee's clutching device upon the end sectiop, are 
anticipated by one of the Standike devices which hâve been mentioned.^ 
The fourth claim is for a sectional, telescopic, détachable opera-glass haa- 
dle, the end section of which is provided with the described fastenii^ de- 
vice or clùtch, which consista of the hook and slot, secured by a sf)ring or 
other means. The construction of the fifth claim is not important iii 
this case, as the claim requires a spring, and therefore was not infrîngéd. 
The sixth claim was intended to be a narrower claim than the fourth, in 
that the end of the end section must hâve a bifurcated slot; but, as I 
eonsidér the fastening device upon the end of the section, which conaists 
of the piston with its hook and the slot, or their équivalent, to bethe 
important portion of the invention, and to be included in the foîirth 
claim, the fourth and sixth claims are substantially alike. The défend- 
ants bave made and sold fourkinds of holders, known as "A,""B,""C," 
and "Spécimen Respondent's Manufacture." Each one, except G, is a 
détachable handle, made in telescopic sections, the upper section being 
cylindrical, in the upper end of which is a piston, upon one end of which 
is a hook. A bifurcated slot or notch is upon the eud of the section. 
In A a set-screw, titted in the collar at the outer end of the inner tube^ 
locks Ihe piston when the hook portion is brought in contact with the cross- 
bar of the opera-glass. In B a screw and nut upon the piston are used. 
In "Respondent's Manufacture" a screw is used, which is operated by a 
nut projecting from the cord of the inner section, and which moves the 
piston àhd hook out and in. In C the hook and slot do not exist, but 
there is a détachable screw-loop, the open ends of which are screwed to- 
gether. Ail the exhibits, except C, hâve the essential éléments of the 
invention, and are infringements of the fourth and sixth claims. 

The patent of 1889 describes another kind of détachable handle, made 
in telescopic sections or in one section. The upper end section has a 
longitudinally forked end, which fits into a socket on the bar of thé opera- 
glass. The arms of the fork spring apart slightly, so as to fit tightly into 
the socket. The interior of the tubular sections are longitudinally cor- 
rugated or serrated, and their inner ends, upon their outer périphéries, 
are provided with collars having longitudinal corrugations, which slide 
in the interior corrugations of the sections, and thus prevent the sections 
from turning or twisting. The inner ends of the sections are provided 
with outwardly springing ends, which cause sufiScient friction between 
the parts to hold the sections at the desired adjustment. The claims are 
as follows : 
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, "(1) Aûopera-glass holder, consisting essentially of a rlgjd body portion 
having iia-.ifppér onter end longitudinally bifurcated, forming spring legs or 
arms tenciing tb spring apart, and adapted to snugly and removably fit in the 
Jjereih-desCribed tube or socket of an opera-glass, and thereby rigidly hold the 
same in position, as set forlh. (2) An opera-glass holder, comprising téle- 
scope sections having exterlor and interior intermeshing corrugations, the 
section atone end having Its ou ter end longitudinally bifurcated to engage 
the yoke-piece of an opera-glass, said bifurcated end having a soft lining, and 
the section at the opposite end servùig as a handie, substantialiy as described. 
(3) An opera-glass holder, comprising telescopic sections, one or more of wliich 
aie provided With exterior corrugated collars liaving outwardly springing 
ends, and nliding In adjoining sections, the section at end being longitu- 
dinally bifurcated to hold the yoke-piece of the opera-glass, and the opposite 
end section serving as a bandle, substantialiy as described. (4) An opera- 
glass holder, comprising telçscopic sections, the section at one end serving as 
a handie, and the opposite end section adapted to removably hold the glass, for 
the purpose set forth, the inner ends of said section being provided with ser- 
rations or corrugations sliding in similar corrugations in the interiors of the 
àdjmning sections. (5) An opera-glass holder, comprising telescopic sections, 
the section at one end serving as a handie, and the opposite end section adapted 
to be removably secured to a oross-piece of a glass, the inner ends of said sec- 
tions being provided with exterior or interior intermeshing corrugations and 
outwardly springing endfl, as described." 

The important part of the iinprovements consisted in the longitudi- 
nally forked end of the upper section of the détachable telescopic handie. 
The corrugated collars and outwardly springing ends are frictional de- 
vices to hold the sections together and prevent twisting, are wdl known, 
and hâve been often used in pencil cases and similar articles made in 
teleScopically sliding sections. There is nothing patentable in adding 
thèse collafs and springing ends to the opera-glass holder of 1882. The 
fourth and fifth daims are those which are said to hâve been infringed. 
If thèse claims manifest patentable invention, :in view of the patent of 
1882, and of the previous state of the art,i it is only when they are lim- 
Jted to ft- handie in telescopic sections, having a longitudinally forked 
attaching device at the end of the upper section. The defendant's han- 
dles, which hâve already been described, do not hâve this longitudinally 
forked end, but bave the slot and hook of the 1882 patent, and conse- 
quently do not infringe. Let there be a decree for an injunction against 
the further infringement of the patent of 1882, and for an accounting 
as to the infringement of the fourth and sixth claims thereof. So much 
of the bill as relates to the patent of 1889 will be disraissed. Each party 
prevails upon one of the , patents, and the question of costs will be re- 
served until final decree. 
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Mack V. Levy et al. 

{Cirùuit Court, S. D. New Ywli. June 26, 1890.) 

H. A. Wed, for plaintiff. 

James A. Hudson, for défendants. 

Shipman, J. Thèse are two pétitions, one by the plaintiff, and one 
by the défendants, for a rehearing of the above-entitled cause. I hâve 
examined the papers and the briefs, and see no reason for a rehearing, 
and therefore each application is denied. I had intended to state, as 
Tisual, my reasons for the déniai, but, upon further considération, it ap- 
pears to me that the main questions dépend entirely upon the proper 
construction of the patent; that I hâve clearly, though briefly, stated 
my construction; and that I can hardly hope to express my idea with 
more elearness by additional observations on the subject. 



X Root v. Thied Ave. R. Co. 

(ClrcM Court, 8. D. New York. Julyl2,189a) 

Patents fob Isvbntions—Novi!I.tt— Anticipation. 

The clalm of letters patent No. 241,044, granted May 8, 1881, to 8. R. Matthew- 
son for cable tramway for carryiag cars around cnrves, consisting of a séries of 
vertical roUers with intervening vertical plates, as a means for supportiog and 
guiding the cable around the curve, is void for want of novelty, having been an- 
ticipated by an Bnglish patent of Septemberô, 1872, in which vertical rollers are 
placed in recesses at the sides of the curve ; the intervening parts of the sldea tek- 
ing tbei place of the vertical plates in the Mattbevrsou patent. 

In Equity. 

George Harding and George J. Harding, for complainant. 

Herbert Knight, for défendant. 

Wallacb, j. The only claim of the patent in suit (No. 241,044, 
dated May 3, 1881, granted to Sebra R. Matthewson, for "cable tram- 
way for carrying cars around curves") which is alleged to be infringed 
by the devices employed by the défendant, is the first, which is as f<)l- 
lows: 

"In combinatioD with a curved tube or tunnel having a travellng cable 
moviiig within it, Ibe nieans for suppurting and guiding said cable around 
the curve, consisting of a séries of vertical rollers with intervening vertical 
plates, supported se as to form a nearly continuous moving and guiding sur- 
face upon the inside of the curve, substantially as described." 

The rollers of this claim are not the rollers, H, mentioned in some 
of the other claims, but are any rollers which wiU revolve on vertical 
axes, and relieve the cable from. friction; and the intervening plates are 
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not the vertical 'plates of some of the other claims, but are any vertical 
plates, whether intégral with the tube itself, or fastened removably to the 
sides of the tube, which will close the spaces between the rollers so as to 
form a practically Gontiaùous bearirtg surface around the curve on the 
plane of the roller faces. The plates hâve no function of value as re- 
spects the cable itself; but, when a grip is used with the cable, they may 
serve to prevent it from sagging between and striking against the roll- 
ers as it passes the curves. The grip, however, is not an élément of the 
cotnbinatïbii 6f the claiji; atid the meritarid patentability of the inven- 
tion are to be tested by the considérations which would prevail if it 
were desigtied for use in a cable tramway where a griplikè that of the 
^efendantà isused; iTheigrip employed by the défendants is so long 
ap to reaeh frbna roller' to roller, and cousequently is not guidéd by the 
interyeniiigi plates. ■ Vertical rollers employed in cable tramways incom- 
ibination iwith' guides' for ^nabling the cable and grip to traver without un- 
iieoeasa^^ fjfiction around the «urve of the tube were old pribt to the in- 
vention of Matthewson, as sufficiently appeârs by refereiîceto the United 
States patents to Chubb and to Casebolt. The English patent to Rob- 
erts of September 6, 1872, describes a cable tramway in which the cable 
is carried on floats in a curvéd trough bérow the rails, which is, substan- 
tially, a tunnel or tube wherein vertical friction rollers are placed in re- 
cesses at the sides of ,tlie ççrve. The tube is ,pr'eferably made of iron, 
and the parts of the side which intervehe between the friction rollers 
serve the purpose of tke intermediate plate of Matthë*son in forming, 
with the faces of the rollers, a practically continuons bearing surface 
aroupd, theinside pf.tbe. curve.., None of the priot patents describe the 
.apeeiÈc,;Combination.G£ iToUers and plates which is tlie subject of the 
presenjt patent, utîlessiVis the patent to Roberts. Irrespective of the 
Roherts. patent, it would bedoubtful whether it woûld involve inven- 
tion tomafeâcontinpoiiS bparing surface in thécùrye of a tube from 
the face of one roller to another, in order to guide an object passing along, 
when no peculiarity of characteristics in the object to be guided enters 
into the problea». AUithatiWpuld have'to. be done would be to fill up 
the spaces between the rollers by building out the wall of, the. tube on 
a line with their faces, or insert the rollers in offsets, so that their faces 
WOHld;form',a,cqintinv^oiiip Une with th^ wall of the tube, Itwouldvnot 
seem to reguire any thing more than tl^e, ordinary skill of the calling to 
<^0 t)?is,.., jf 4Piie in eith^rpf thèse wayS;the inventionof the claim would 
pçj presîent,: , ; The expert for the çomplainant states.ashis opinion that 
if the rollers were set into the side of the conduit, or located in offsets, 
aj^jj,tb,^,space8,;hej;^een theiï^.biiidged across. so as to form a practically 
qoptiîitipiiwgwifjing suiri6Û!e,,this wouldembody the invention of the claim. 
iHeiSlates;,iaIsQ,!what ia perfectly obviousas a matter of mère raechanical 
adaptatibnï Wiat in a gtefille curve the rollers cati be located further apart 
than in a sharp ciirvë; 'Iti yiew^ howéyér, of the Roberts patent, it seems 
perfeGtIy;(dear.that'tlïéreti» tio ipat'en table novelty in the claim. • The dè- 
rrides; dn «ombination are éssàitiall^ thesame as thbse in the Roberts pat- 
entr/iJlis iiollers iâré iddated iu offsetsj and whèn his tube is' made of 
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iïon, as it îa.to be, preférably, the spaces between thé offséts are ptàcti- 
cally the iron plates between the rollers, whicH are preférably Used'-by' 
Matthewson. The devibes of both patents have the sarrie mode bf co- 
opération. In each patent the de vices are used in the curve of a trâm- 
■way cable tube, and form a practically continuons guiding surfaCéoha 
plane with the faces of the rollers. It is true that in Roberts' patent 
they are used to guide a float around the curve, while in the présent pati- 
ent they may be used to guide a grip around the cSurve; but, as-iio élé- 
ment of form, size, weight, movement, ordetail of construction en terS intô 
the characteristics of the object to be guided, the circumstance that one 
of them is a float, and the other a grip, is whoUy immaterial. The bill 
is dismissed. 



H. TiBBB & Son MANtTF'a Cq. V. SEINEKÉk. 
(Circuit Court, s. U.New Torli.J[nly m, im.i 

1. PATEÏTTS.rOB IlfVÉN!FIONS--PATENTABILITT-^ISVElWIOif. ' ' ' 

Letters patent No. 205,816, granted July 9, 1878, to Henry Tibbe for «pipe made 
of corn-cob, tbe interstices of which are iilled from the outside witb .c«iDent^ i^ not 
invalid for want of invention. 
S. Bame— Anticipation. , . . ^i 

' Tbe Jackson pipe, .'jvbicb was a corn-cob pipe baving tbe inaide of the }>QWl Ijiied 
with cernent, was not an àïiticipation of said patent. 

In Eq'uity. Bill ' fôr injunction and accoUntitig. ; r . i 

PattZ .BoiêwieH, for complaitiant. 
IxwM iEaeyener, for défendant. 

Wallace, J. The claim of the patent in suit (No. 205,816 to Henry 
Tibbei dated;July 9, 1878) is: 

"As a nëw article oî manufacture, a smoking pipe made of corii-côb, in 
whicli the interstices are Iilled with a plastic, Self-hardening cement^sub- 
stanlially as and for the purppses set forth." 

Upott first impression, it would seem that the old Jackson pipé is flub- 
stantially the same thihg as the pipe of the présent patent/ But tHàt 
was a corn-cob pipe in whit"h the insîde of the bowl was liried Mth à 
plastic cernent, to fire-prdof it, whereas the i^îpe of tbe patent iôbhd in 
which the irrterstiees of thè cob are fiUed with cément. Thèse inter- 
stices, or célls which hold the corn, are on tHe exferior of the çôb; and 
althoughj in eome instances, they eould be filled from the i'nside 6f the 
bowl, that would not be a practical way of fiUing them, and whèn cobs 
of large or médium size are used for tbe bowl j as they generally àrè, the 
interstices can ôrily be filled from the outSide. The specificatibh is ad- 
dressed'to ithose skilled in the art, and the claim is-to be înterpi-eted', as 
its language naturally imports, as one-for a pipiè in which the extefibr 
iiitei^ticesjofitl^e eob are filled with a plastitc cément. Such'a pipe siipt- 
plies a Bweet and porous réceptacle f»r' tdbaeco, havîng chârâbteirîsti'cÉi'' 
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wbi^îh are well tinderstood by smokers to be désirable, and îs a very dif- 
férent thing from one with a cement-lined bowl. It did not involve in- 
vention of any high order to make such a pipe; but there was enough to 
convert a poor article into a good one, and supply something to the trade 
which was new, and the merits of which were immediately and general- 
ly recognized. If the défendant chooses to sell the old Jackson pipe, he 
is at liberty to do so; but he has appropriated the rights of the complain- 
ant by selling the pipe of the patent, and must take the conséquences. 
A decree is ordered for an injunction and accounting. 



Delamateb et al. v. Rbinhaedt. 
iCI/rcuit Court, S. D, New Yorïi. July 7, 1890.) 

Patents for Invbntions— Action for iKrBiNOBMBNT— Phactiob. 

The défendant may be compelled to stàte whether he has' In his possession the 
machine which is alleged to be an infringement of plaintifC's patent, thougb the 
plaintiff has not previously made ont a prinw, fade case of infringement. 

• In Equity. 
Witter (Se Kenyon, for complainants. 
Shipman, Barlow, Larocqtte cfc Qhoate, for défendant. 

ÏjAcombe, J. This is an application to compel the défendant, called 
as a witness for the complainants, to answer two questions. The suit is 
for infringement of a patent for a hot-air pumping engine. The ques- 
tions are directed to the ascertainment of whether or not the défendant, 
subséquent to the date of the patent, and prior to the commencement of 
the suit, had ùpon his premises, at No. 171 Avenue C, in this city, a 
hot-air pupiping engine. The manifest intention js to foUow up thèse 
questions by others, sbowing that the engine which it is supposed he 
had and used was an infringing machine. It is objected that this can- 
not be showp by the defendant'S testimony until the complainants first 
makes out â prima /acie , case of infringement. Référence is made to a 
décision i?ii the third circuit, {CàhMd Go. v. Orcme Cb.) in which it is 
eaid that a similar objection was sustained. As there was no opinion 
filed in that case, however, there is nothing to show upon what ground 
that court excluded it. Certainly there is no rule.or practice in this 
circuit which would require the exclusion of the questions which bave 
been certi^ed in this case. It is not claimed that défendant is the man- 
ufacturer of the machine, and the simplest and most efficient way to dis- 
cover whether he had one is to ask him. The witness himself declined 
to answer ,011 the ground that the question was an "inquiry into his pri- 
vate affairisjf To sustain such an objection would no doubt be very con- 
venient for those who buy and use infringing machines, but no good 
ground for 80 doing is shown hère. 
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COMEEFORD V. ThB MeLVINA. 
(District Cmvrt, N. V. IlUnols. Maroh 81, 1890.) 

1. Collision— Vbssei, at Anohob. 

A scbooner at anchoi; boisted her salis In order to assist in loosenlof; the anohor. 
When the anchor broke f rom the bottom, the scbooner started with the master alone 
on deok, the entire crew being engaged at the windlass, and collided witb another 
vessel lying at anchor a tbird of a mile to leeward. The évidence showed that the 
master of the scbooner could bave avolded the collision by putting bis wheel hard 
to port. Seld, that the scbooner was responsible for the collision. 

2. Same — Measurb op Damages. 

Where a schooner's jib-boom is broken oft by a collision, tbe vessel responsible 
therefor is also liable for demurrags caused by goîng into a port of repair, where 
there is any increase of risk in continuing the voyage without a jib-boom; though 
it is possible that tbe schooner might bave made the voyage, sucoeasfully, but it is 
not liable for additional delay caused by waut of skill iu making tbe repairs. 

In Admiralty. 

Thomas Hood, for libelant. 

Schuyler & Kremer^ for respondent. 

Blodgett, J. This is a libel by the owner of the schooner Blazîng 
Star for damages sustained by his schooner from a collision with the 
schooner Melvina in the waters of Lake Huron on the morning of October 
17, 1888. The proof shows that, on the morning in question, the 
schooners Melvina and Blazing Star lay at anchor in the sheltef of the 
east side of Cove island, in the entrance tothe Georgian bay, where they 
had taken refuge from a gale about 36 hours before. The weather had 
become pleasant, with a moderate wind from the S. W. or S. S. W., and 
about So'clock in the morning the crews of both schooners began prépara- 
tions to get awaj', both being bound for Cheboygan, Mich. , for cargoes 
of lumber to transport to the port of Chicago. The Melvina lay uearer 
the shore than the Blazing Star, and each was in from 16 to 17 fathoms 
of water. They were, as nearly as I can make it from the proof, about 
one-third of a mile apart, and each had out its heaviest anchor, with 
about 50 fathoms of chain. The crew of the Melvina were unablè to 
break her anchor clear from its hold on the bottom by the windlass alone, 
and the sails were set to aid them in doing so, the resuit of which was 
that, when the anchor broke from the bottom, the schooner was stand- 
ing on the port tack with her main boom a few feet over the starboard 
quarter, in a direction which took her close across the bows of thé Blaz- 
ing Star. The crew of the Blazing Star were at that time engaged in 
heaving at her anchor, but had not got it ofif the bottom, so thatshe was 
swinging on her chain with her bow in the wind. AU hands, but thé 
master of the Melvina, continued heaving at her anchor after it left thé 
bottom for the purpose of getting it on board, and the master had the 
wheel, he alone attending to the navigation of his vessel. Possibly she 
made a little leeway without the master's being aware of it, but, whether 
that be so or not, she passed so close to the Blazing Star that her main 
lift caught the end of the jib-boom of the Blazing Star, and broke it off 
at the junction with the bowsprit, which is the direct damage com- 
plained of. 
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The master of the Blazing Star, instead of continuing hîs voyage after 
the collision, made sail for Owen's'So,upd, whicb was in a contrary di- 
rection from Cheboygan, his port of destination, but, as the proof shows, 
was the nearestpôftof repair, where-hearrived thatévening. Ke or- 
dered a new jib-boom, and the workmen set about makingone, which it 
would seem, by good dispatch,, should hâve been finighed and in placé 
by the evening of the next day, biit, after working npon it nearly ail the 
next day, it was foiind that the stick waa defective, and a new stick had to 
be obtEjined a,nd finished ànd put in place, — thus necessitating a delay 
of two days for repairs at Ôwen's Sound; and it is for the cost of the new 
jib-boom:, and thé time Ibstin going to ànd from Owen's Sound, and the 
détention therè, that damages are claimed by libelant. 

The défenses urged are: (1) That the collision was an unavoidable 
accident, eaimed by the direction of the Wind and'the positions of the 
two vessels in relation to each other at the time the Melyina's anchor 
broke from the bottom; (2) that there was no maritime hécessity for the 
Blazing Star to seek a port of repair merely to hâve her jib-boom re- 
placed, but that she could hâve sately pùrsued her voyage to Cheboygan, 
and had a new jib7boppi put in while taking in her c^tgo of lumber 
th^erç. ■,,■:• 

in support of the first proposition, it is contended by respondent that, 
when the aid of the sails of a vessel is resorted to for the purpose of 
breaking lier arifîhor from its holdon the bottom, she will necessarily go 
ofF on whfiteyertack she may be standing at the time the anchor breaks; 
and that with this heavy anchor, and somç 17 fathoms of chain hanging 
in the water, the steerage of the Melvina wasso much interléred with 
that it \yould hâve been unsafe to attempt to carry her astern of the Blaz- 
ing Star, as, with the short distance she had to run, the Melvina would 
almost inevitably hâve struck the huU pf the Star instead of going astem 
of her, 

It is also contended that thecrew of the Blazing Star should hâve seen 
there wasdangerof collision withtheirjib-bpom, and should haveslacked 
pÊf on their windlaçs, which would hâve let the Star fall astern, and 
thereby enabled the JVIelvinato hâve gone dear, I do not think either 
of thèse positions is.welLtaken. The master of the Melvina knew, or 
should ha,ye kno^yn, as a skillful and experienced seamah, that, when he 
resorted to.bis sails toassisthim in weigbing anchor, his vessel would 
go pff on wh%teyer tack she stood when the anchor broke, and with this 
other vessel to the leeward of him, and consequently in péril of collision 
with. ber, it was his duty to bave taken such précautions as would hâve 
8,yerted the collision. ; He| must bave seeo the moment his anchor broke, 
atnd hig vessel began to make head way, that his direction would take him 
yery; close t0| the fofwfird end of the Star's jib-boom; and that passing so 
ftloseto her involyed, not pnly ihe péril of carrying away the Star's jib- 
^o^ro :a,nd bpwsprit, .but a^çp that bis anchor might foui with the Star's 
cbaifi ljÇ,he]passçd:yith Jjisianchor hangiog in the water across the chain 
of tbf S|tu^rj i^e wap onç^third of a mile away; from the Star. He could 
baye dropi^el |is ?ncljor back upon the bottoni, an4 so retarded the 
speed of bis vessel that she would bave swung enough upon her chain to 



COMEHFOBD V. THE MELVINÀ. '79 

rÇjfeange ,lfi0î direction, or he could hâve called help enough from tbe wind- 

■ lass to àid him in the navigation of his vessel until she waa past danger 
of a collision. The proof shows that, if a single man had been on deck, 
to havehauled in the main boom from over the starboard quarter of his 
vessel, she would hâve gone clear of the Star's jib-boom, for, as it was, 
the main lift barely canght the tip end of the Star's jib-boom, but enough 
to break it. But with what, it seems to me, waa an act of recklessnesS, 
the master of the Melvina undertook to navigate his vessel without any 
help on<ieck to enablehim to properly manage her,,when he must hâve 
seen that he was endangering both vessels by attempting so close a pas- 
sage aeross the Star's bow. 

As to the alleged négligence of the crew of the Star in not slackirig off 
their cbainiso as to allow their vessel to fall astem, and thereby eseape 
the collision, I do not think the point is supported by the proof. The 

] Crewsof both vessels seem to hâve thought the Melvina would pass safely, 
although so close, nntil she was nearly one-half her length past the Star's 
jjb'îboom; and I do not think, from the proof, that the Star would hâve 

. settledrback soon enough to hâve averted the collision if her chain had 
been slaoked. As I understand the situation from the proof, the Star 

-was not using her sails to help break her anchor, so that the only force 

■tàcarry herastern was thewind acting upon héî hull and rigging as she 
lay inthefeye of the wind; and it ia.not probable that this force would 
Ixave acted with sufiRoient rapidity tocarry her out of danger,— at leaat, 

. it is doubtful if such would hâve been the efïect of slacking off upon the 
Star's chain; and, with the palpable Want of due care shôwn by the 

-nàaster of the Melvina, I do not think, he,. or those responeible for hia 
acts, are in a position to closdy criticise the eondudt of the crew of the 
Star. . ■ ■ : 

The proof also satiaûes me that, after the danger of collision became 
imminëht, the master of the Melvina could hâve averted it, and passed 
dear of the, Star, by 'putting his wheel hard to port, which wOuid bave 
swung his stem to port, and thereby cleared the Star's boom. Héiyas 
certainly bound to think and to act as quickly, under the circumàtances, 

■as the cteWi of the Star, and he has no. right to complain if they dîd not 
adopt measures when in extremis while he waa hiihsélf guilty of neglecting 
mèasùres at the same moment which probably would bave been effective. 
As to the contention that the master of the Star should hâve pursued 
his voyage to Cheboygan without his jib-boom, and made his repairs 
therfe, I think that, under the circumstances, the master of the injured 
vessel was the judge as to whether he would take the risk of making the 

;run;to Gheboygan without the aid of the sails dépendent upon the jib- 
bbom, orseek a port of repair. It is possible that he would bave made 
the rùn suceessfully, but, if to the mind of a prudent seamanthére was 
any increàseof risk in attempting it, then he had the right to; décide 
whether he would take that risk or not, and it does not lie in thencwjuth 
•of the. party by whose négligence he has been disabled to critioifee his 
exercise of discrétion. It is true that the proof shows that; gdodiœpiifin 
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have màde trips the whole length of Lak^ Michigan and Huron wlth 
the jib-booms of their vessels gone, but this only proves that they were 
fortunate in not encountering such winds as would have made the sails 
dépendent on the jib-booms necessary for safety. Undoubtedly many 
of the members of a full-rigged schooner may be temporarily dispensed 
withj but this does not prove that it is prudent seamanship to attempt 
the continuance of a voyage after so essential a part of a schooner as the 
jib-boom has been carried away. At the most, it only proves that the 
man who has taken such a risk rafly be deemed lucky if he gets through 
in safety. We must bear in mind that this collision occurred after the 
middle of October, when severe storms are to be anticipated, especially 
on Lake Huron; and I think the master of the Star only acted with 
proper prudence in running to the nearest port of repair, which, in this 
case, he was able to do with a fair wind, and mostly in a protected course. 
As to the damages to be awarded, the libelant is entitled to be paid ail 
expenses for repairs made necessary by the collision. Thèse are the cost 
of replacing the jib-boom and the portions of rigging which were broken. 
He is also entitled to be made good^ as far as possible, for the time nec- 
essarily lost in going to the port of repair^ waiting there for repairs, and 
returning to the point where the collision occurred, or as far on the voy- 
age as the point where the collision occurred. The proof shows that the 
Star reached Owen's Sound the evening after the accident, but toc late 
to get men at work on the new jib-boom that night. The next day the 
new jib-boom would have been made and put in place in time for him 
to have left the morning of the third day, but the 'party who undertook 
the repairs chose a bad stick of timber, the defect of which was not dis- 
covered until they had worked nearly ail day upon it, when the stick was 
rejected, and a new stick obtained, which took them a day longer. This 
loss of a day, by the want of skill of those who undertook the making of 
the new jib-boom, ought not to be charged to the respondent. I therefore 
find that the détention of the Star in going to Owen's sound, and return- 
ing to a point on her voyage équivalent to the place of accident, was 
three days, and that her time and expenses were equal to $50 per day, 
making the amount of her recovery the cost of the repairs, and the thre^ 
,days démarrage, at $60 per day. 

It is also contended that, as the Star reached Cheboygan, got in her 
cargo, and léft there for Chicago as soon as the Melvina and the Fellow- 
craft, another schooner which lay at Cove island with the Star and Mel- 
vinaj and left there with the Melvina, therefore no demurrage should be 
allowed her, because she might not have got there, taken on her cai^o, 
and got away any sooner if the injury by the collision had not occurred; 
but, as the proof shows that the Star did not load at the same dock as the 
other two. vessels, I do not think the court can présume she would have 
been detained in Cheboygan as the other vessels were. A decree may 
therefore be prepared, finding the Melvina in fault, and awarding dam- 
ages to be made of the actual cost of repairs, and the three-days demur- 
rage, at $50 per day. 
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Bailey et d. V. Sundbebg.^ 
(District Court, S. D. New Torh. June 26. 1890.) 

1. JUDOMENT IH RbM— ReS JCDICATA— QUESTION NeCESSAEILT INVOIVE». 

In a suit in rem bef ore a court of compétent jurisdiction, f airly prosecuted, ail 
persons baving an interest in tbe subject-matter, and their privies, are deemed 
parties, and are bound by the decree, both as respects tbe rea itself, and the ques- 
tions necessarily involved in tbe adjudication. 

2. SaMB— LiBEL FOB COLLISIOH— SUIT AOAIKBT MASTEB IN PeRSONAM. 

Hence, where owners of a vessel brought suit in rem against a steam-ship, al- 
leging that the steam-ship had negligently colllded with and sunk their ressel, and 
on the trial tbe court f ound that there had been no collision between those two ves- 
sels, whioh décision was affirmed by the appellate court, and subsequently the own- 
ers, joining with themselves an Insurance company, brought suit against the master 
of the steam-ship, to recover the same damages, nearly six years af ter the alleged col- 
lision, it was lield, that the question of the neg[ligence of the master was res aâ- 
judicata, and that the suit should not be entertained. 
8. Sahç — ^Fabtibs — ^Au. hayinu IiIBn ou Res. 

In a suit in rem for damages caused by collision, ail persons having a lien on tbe 
res, growing out of such collision, are deemed parties to the suit, and are bound by 
the decree. 

In Admiralty. 

Action against the master of the steam-ship Newport to recover dam- 
ages for the sinking of the schooner John K. Shaw, alleged to bave been 
caused by collision with the Newport. 

Geo. A. Black, for libelants. 

Cfoqdrkh, Deady & Goodrich and jB. D. Benedict, for défendant. 

Bkown, J. On the evening of February 23, 1884, the libelants 
schooner John K. Shaw was sunk and wrecked off the Jersey coast, and 
ail on board lost. On the 24 th of April following the owners of the Shaw 
filed in this court their libel m rem against the steamer Newport, alleg- 
ing that the Shaw had been sunk through collision with the Newport, 
and claiming upwards of $20,000 damages. The case was prosecuted 
in this court with most elaborate care, and a decree rendered that the 
Newport did not coUide with the Shaw, and the libel was accordingly 
dismissed. 28 Fed. Rep. 658. On appealto the circuit court, the case 
was again elaborately considered, and upon additional évidence for the 
libelants, and the decree of this court was afBrmed. 36 Fed. Rep. 910. 
A rehearing wàs afterwards had in the circuit court, and further testi- 
mony offered, and the décision reaffirmed. Id. 913. On the 5th of 
February, 1890, the owners of the Shaw filed the présent libel for the 
recovery of the same damages against the défendant, John P. Sundberg, in 
personam, as master of the Newport, joining with them as co-libelants the 
insurers of the cargo, who claimed $3,000 more for the loss of coal on 
board. The défendant pleads res adjudicata. I am of the opinion that the 
plea of res adjvÂicata is good, and naust prevail as against both libelants. 
In a suit m rem. before a court of com pètent j urisdiction , fairly prosecuted, 
ail persons having an interest in the subject-matter, and their privies, are 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
V.43F.no.l — 6 
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deemed parties, and are bound by the decree, both as respects the res it- 
self, and the questions necessarily invdlvôd in tbe adjudication. 1 Greenl. 
Ev. §§ 522, 525. Freem. Judgm. § 615; 2 Smith, Lead. Cas. 750; per 
Lord Kenyon în "Géyerv.AguUârfiTTenù R. 696. In Gdston v. Èoyt, 
3 Wheat. 246, the question ^svas elabprately examined by the suprême 
:Cpuct;|Qf;tb^ l^nited States. Therè a vessel had been sfei'^d by the col- 
lectoir for a -sopposed violation of the neutrality lawa. A suit for her 
Cèndéhi'ûàtibn wàs thereupon instituted in thé name of Ibe United States 
in rem against the vessel, and, upon the trial it was adjudged that Ihere 
■vp^ià'bo cji.ïise of forfeiture, ftndthe vpssel Wfta acquitted. In a subséquent 
suiï flgainst the oollector in trespass, brought by the owner of the vessel, 
.the former adjudication wàs beld conclusive tha;t,thère was no cause of 
forfeiture; In pronounoihg judgment, Stoby, J^, says, (pages 312, 

si3,-3i7:)-'-"' '■■■■■■ ,:;''T-:::,: .'. ■, ;,,■, 

"It a pentepce of condemnation be prôBounced, it is coûclusive that a for- 
feiture, is'IPtfUrred; iî a senteiiCp of acquitti^, it is eÇiuaUj^ conclusive against 
thé forfeiture; and, in either casé, the question cannot bé litigated in another 
forum. This was the doctrine asserted by this court in the case of Sloctim y. 
Mayberry,,2 "Wheat. 1, after very deliberate considération, and- to that doc- 
trine we unaniinousiy adhère, The reas)oiiablenes8 of thîs • doctrine rësults 
frOm thë véry nature of t)roCeedihgs in rem.' ÀII ^éraona having an interest 
In tii«) »ubjeict-mattér, whetheras sëizing ofiScera or informera or claimants^ 
are parties, or may be parties, to such Bult3,''So far as their ihterest eXtends. 
The decree of the court acts upon the tliing in controversy, and settles the 
title of thjepropç*rty itself, |he right of seizure, sind the question of forfeiture. 
If its decfèé werë nbt bindirig upon àll the World, upon the points which it 

?roÇesses to décide, the conséquences would be most miachievous to the public, 
n casé of bonderahatioh, ho ^ood titlé to'the propeiiiy èould be conveyed, 
and no justiflcatîoD of the seizure could be asserted undèr its protection. la 
case of acquittai, a new seizure might h» iinade by any other persons, toties 
quçities, for the saiiie ofEense, and the claimant be loaded with rninous costs 
and ëxpenses. ;* * * It cannot b^ pretetïded that , a new seizure 
might, after an acquittai, be màde for thë saine aupposed offense; or, if made, 
'that tlié formel sentence would not, as évidence, bé conélhsiVe, and, as a bar, 
be petemptory against the seccmd suit ïw'rem." 

, Tbe same gênerai doctrir;e was asserted in the c^se of The ApoUcm, 9 
Wheat,, 362, where, a similar suit in trespass wag brought by the master 
pfayessel previously seized against the collector; and the court again 
hçld that the acquittai in the. suit was conclusive évidence in every. in- 
quiry befpre every other tritiunal that there y/BS no cause of seizure. 

Thèse prinçiples seem tome applicable to tbe présent case, as respects 
the, adjudication that there was no collision with the Newport. The 
opnclusiyeness of a fprnjer adjudication may apply to thé whole 
ç^use of action, or only. tb-^ome question arising pn the trial. In 
iih,is case, the former adjudication, that there w^s no collision with 
the ,Newport,~ if binding upon the libelants, leaves them no possible 
caupe of action. CromweU y..Ç(>unty o/ Sfw;, 94 U. S. 351. If there 
Vas any such .cpjjision by the Newport'S; fault, ^11 ihe libelants had 
a direct lègaï interest in the res, which was the subject of the former 
suit, because ail had a, lien upon the ship for their damages. That suit 
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beîng iw rem, sSl peisqns having such an intefest are deenied parties to 
the suit, and are bound by it. Ail, under thejpractice in adrairalty 
causes, had a right to corne in and be heard upon the trial. Had the 
vessel been condemned in the former suit, and sold, eitherbefore or after 
decree, and the proceeds hrought into court, the présent insurers, if they 
came in before a final decree, would haveshared equally in the distribu- 
tion of the fund; or, if after a decree, they would hâve beep entitl^d to 
daim any surplus remaining. In either of such proceedings by the in- 
surers, neither the question of collision nor of the Néwport's fault, after 
an adjudication against her in the suit m rem, could hâve been again 
litigated. The former adjudication would bave been binding in their 
ïFavor, both as to the faict of collision and as to her fault; and, if conclu- 
sive iç their favor, it must be equally conclu^ive against them that 
there was no collision, when, such was the former adjudication. The 
insurers are therefore coucluded as much as the fofmer libelants. 

The fact that the présent suit is against the master in personam does 
not render the former adjudication any the less binding. As respects 
responsibility to third persons for collision, the relation of the master 
to the ship is not merely a relation of ordinary ''privity," but one of sub» 
stantiial identity. The owners might not be iiable, thpugh the ship 
wereheld; for the ship might hâve been sailed by charterers. But the 
liabiiity of the ship and of the master is identical; they are convertible 
terms. That is probably why both ship and master, under rule 15 of 
the suprême court, may be co-defendants in collision cases. By the prac- 
tice of most maritime countries in admiralty causes, the naming of the 
ship alone as a défendant is unknown. The suit in proceeding against 
foreign ships is against the master also, in his character as master. 
Ord., etc., 1681, lib. 1, tit. 14, arts. 2, 3; Code, etc.. Commerce, 
§§ 200, 201; 1 Valin, Com. Sur. L'Ord. 343, 346. À judgment 
in such a suit binds the ship, whenever the ship is legally held 
for the master's acts. So when, under our practice, the ship is 
seized in rem, and taken from the master's, possession for alleged 
négligent navigation by the master, and the master had knowledge 
of the suit, and is a witness in the cause, as in this case, how 
can it be said that he is not in privity with the ship, or with the suit 
in which the ship is sought to be held solely for his acts as master? He 
is at liberty to défend equally with the owners. In a foreign port, he is 
bound to défend. He is treated by the maritime law, not as an agent 
only, but, says Story, (Agency, § 1,16,) as "in some sort and to some ex- 
tent clqthed with the character of a spécial employer prowner of the ship, 
and as having a si)ecial property in it." There is no reason, therelore, 
why the master should not be bound by such an adjudication in remuas re- 
spects his acts which involve the ship as niueh as the owner is bound. 
There is no question that the gênerai owner in this case, who defended 
the former suit, would be protected by that adjudication against any 
Buch suit inperscmam as this. See The Jessie WUliapison, Jr., 108 U. S. 
305, 311, 2 Sup. et. Rep. 669. It is immaterial whether the défense to 
thesuit ^nrem is made by the master, as the spécial owner, or by the, 



È4 I^DEBAL BEFOBTEB, vol. 43. 

gênerai b-wners, when both hâve knowledge of the litîgatîon and the 
meanS pf taking part iû it. In the court of errors, in Gdston v. Hoyt, 13 
Johns. 580, Ghancellor Kent held thàt the ofBcers by whose procure- 
ment the original seizure was made were net strangers, but privies to the 
subséquent suit m rem to enforce a forfeiture bronght by the United 
States. The privity hère is much closer; for it is the master's acts alone 
that are concerned; and, as I bave said, the liability of ship and of mas- 
ter is identical, and he is bound to indemnify the owners. I bave no 
doubt, therefore, that the masterwould bave been bound by an adjudi- 
cation in the former suit that he did collide with the Shaw, and he 
is consequently entitled to the benefit of the adjudication of acquittai. 
In the présent case, the owners of the Shaw bave had their day in this 
court, and upon appeal. The maxims that no one shall be vexed twice 
in the same matter, and that it is the interest of the state that there shall 
be an end of litigatioU, apply with spécial emphasis. 

The policy of the adtairalty law and practice, sanctionéd by the su- 
prême court in its adoption of the 59th rule in admiraity, (see The Hud- 
eon, 15 Fed. Rep. 162,) furnishes an additional reason why this court 
should refuse to entertain ivhat, in substance and effect, is but a new 
trial of an old' adjudicated issue. If, after such fuU and exhaustive 
hearings in a siiit in rem as bave beên had in this case^ any other per- 
son who tiîay claim to bave been damaged by the sanie collision, such 
as any part owner df the vessel injured, not an actual party to the rec- 
ord in the iformer case, or any one of a score of owUers of différent parts 
oî the cargo, coUld brjng a new suit, and try the whole question of tlie 
collision de novo, there would be no end to trials and retrials of the same 
issue short of thé perlod of limitation, if there were any such definite 
periodih adnliralty. There is no such definite period of limitation in 
admiraity causes, but only that fuU and reasonable opjwrtunity for the 
enforcement of demands that common justice and equity require. The 
Nestor, 1 SUm. 85; The Bristol, 11 Ped. Rep. 168, and cases there cited. 

Upon the merits of the présent case, there is no prêteuse that there has 
not beed the fuUest opportunity for the presentment of the insurers' claim, 
as well asthat of the owners of the Shaw, in the former litigation. The 
insurers dotibtless voluntarily awaited its resuit; and in that case they 
are equitably, as well as legally, concluded by it. 
' So far as I âpprehend the nature of the new évidence desired to' be 
ofiferéd, it does not differ in kind from what was previously produced. 
There is no peculiarity in the case that can be taken to distinguish it 
from âo' many others in which the defeated party finds, after one or more 
hearings, that there is additional évidence on one or more points, which 
might be produced. No précèdent in the admiraity is cited for such a suit 
as the présent after such a previous adjudication. To entertain this suit 
would evidently involve, not merely a great change in the practice hith- 
erto as to collision causes, but greatly extend the scope of litigation, 
which it has been the aim of. the courts to diminish. Rule 15 of the 
suprême court in admiraity, which states against what parties suits for 
collision may be- brought, permits libels against the ship and master, 
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t^aînst the sliip alone, or against the master alone, or the owners alone. 
Though under this rule contemporaneous or successive différent Buits 
may be brought against the différent défendants named, so far as may 
be necessary to procure satisfaction of a légal demand, (2%« Normandie, 
40 Fed. Rep. 590, and cases there cited,) in my judgment it was not the 
intent of this rule to admit of any such successive suiis against the dif- 
férent défendants named after an adjudication in rem, upon a full and 
impartial hearing, that there was no such collision as alleged; but 
the opposite intent should rather be inferred. On thèse several grounda 
the exceptions to the plea of res adjudicata are therefore overruled. 



Thib City ov Richmond.' 
WîisTEEN Union Tel. Co. v. Inmak & I. S. S. Co., Limited. 
Immân & I. S. S. Co., Limited, ». Western Union Tel. Co. 

(.District Court, 8. D. New York. Jnne 34, 1890.) 
Obstruction to Navigation — ^TBtBORArH Coupant — Submabinb Cables— NavigabIh 

MUD. 

A telegraph Company, wbose submarine cables are laid in tbe soft mud or silt 
at the bottom of a navigable river, in such a manner as to interfère with vessels, 
whicb are accustomed to plow through the mud in their movements about the 
docks, thereby obstructs navigation, contrary to the provisions of R«v. St. TJ. S. 
§ 5263, which authorizes any telegraph coiapany to lay telegraph lines "over, un- 
der, or aoross the navigable streams and waters of the United States, " provided 
they are "so constructed and maintained as not to obstruot the navigation of such 
streams or waters, " and is auswerable for damages thereby caused to veasels. 

In Admiralty. 

Action by the Western Union Telegraph Company to recover for dam- 
ages to its submarine cables. Cross-action by the owner of the City of 
Richmond to recover for injury to the propeller of that steam-ship, dam- 
aged by contact with the submarine cables of the telegraph company. 

Dillon & Sivayne, for respondents. 

Biddle & Ward, for libelants. 

Beown, J. The above cross-libels were filed to recover the damages 
sustained by the respective parties through the fouling of the propeller 
blades of the steamer City of Richmond with the submerged telegraph 
«ables of the Western Union Telegraph Company a little outside of the end 
of the pier of the Dutch Steam-Ship Company at Jersey City, in the North 
river, on the 19th of August, 1887. The telegraph company had 21 cables 
running under the North river at Cortlandt street, New York, Connecting 
with the wires at Jersey City. The cables were run under the stringers 
of the pier, and made faèt to several spiles under the pier at about low- 

*Reported by Edward G. Benedict, Bsq., of the New York bar. 
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•n:%terîP9iî^r ïDOsfly al^ovit 50 feet insiâeicrf the exterioif end of the, pîër, 
'Çfc^yi \TftW ;laid fXQtn th« New York end, being reeled off ifroi» a drum 
c^rrjçd ïby a l?oaJ;,crossing tevvards the Jersey sida. When brought to tbe 
spiles under the,pier, they werfe pyll«d in a3 tigbtly as five or six men 
cou Jd pull thein,: and tben made fast. 

. The waters of the North river are constantly depositing more or less 
ofa fine çediment. The deposits are most copious on tbe Jersey side, 
■^ybere, a slight bankof mud is thereby formed in front of tbe piers in 
question, and at a little distance ftom tbem. The deposits are of every 
degree of conaistency, from .muddy water down to tbe, solid bed of tbe 
river. It is tbe ordinary practice for vessels of deep draught, in going 
in and ont of tbe slips in that vicinity, to plow more or less through tbis 
navigable mud. On tbe 19th of August, 1887, tbe City of Richmond, 
having just arrived from Liverpool, finding that her slip, whicb was im- 
mediately below tbe Dutch pier above referred to, was full, so that she 
could not then get a bertb, rounded to in the flood-tide, and landed her 
cabin ^assengèrs at thé end bftb« pier below, and then ptoceeded toback 
away from tbe end of the pier, in order to corne to an anchorage for tbe 
purpose of trahsferring her steerage passengers bouhd. for Castle Garden. 
While backing through tbis mud, ber keel and propeller blades caught tbe 
cables running through thé-mùd, andbecame badly entangled in tbem. 
TJ,\yelve of thé twenty-one cables were J^troken. Some beoame so firmly , 
wound around the propeller aiid shaft that it was necessary to dock the 
steamer in order toclear then), to ber darnage, as alkged, of $2,000. 
The cost of repairing tKé Caibles is alleged to be $10,789; and the tele- 
grapb compaiij^ claims $501000 in addition for the loss of the use of tbe 
saine during 16 days. j 

The act pfcongre,«s passed Jiily 24, 1866, (Rev. St. U.S.§ 5263,)àu- 
thorizes ariy telegrapK company to"construct, maintain, and operate lines 
of telegraph over, under, or across the navigable streains or waters of the 
United States," providedthey;a,r6"80 constpacted and maintained as not 
to pbstruct the navigation of such streapas or waters," The libel of the 
telçgiîaph Company allèges that the cables, were "laid and maintained 
upou the bed of said streaip^sp as not to interfère with tbe navigation 
of saîd stream;" that the location and i^se of the cables thus laid were 
well known to the owners of the steamer, tbeir agents arjd servants; and 
that their loss and damage were caused by the steamer's wrongful and 
n.egligentattempt to navigatein the vicinity of said cables wben tbe tide 
w.as low, and wlaen there was not water ofsufiScient deptb to float her 
Wjithout çbming in contact with the bed pf the strearn. The libel and 
an^^'erof the steam-^hip company allège that the place where the cables ; 
wére laid is constantly used by steamrsbips and other vessels engaged in 
càrryJRg: on cômiperce and navigation on the Hudson river; and that, 
althoûgh there is n^tmuch water there for vessels of large size and deep , 
dràûght, the said cables werç, l^id withojut any protection whatever, and 
with notbingtoindic^te. the place wherie.they lay; that tbe steamer was 
managed with ail proper care, and that the loss was caused by tbe wrong- 
ful obstruction of navigation by Sflid.c^iesj and by theeareless and im- 
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jpïoper mannèr in which the cables were laid, rendering navigation dan- 
gerous and unsafe. The évidence shows that each cable was about li 
inches in diameter, and, lunning a mile in length from pier to pier, 
weighed about 8 tons; that at the exterior end of the Dnteh pier the 
cables were raised several feetabove the muddy bottom, but struck the 
naud about 20 feet outside of the pier, and thence sankdeeper in the 
mud as they extended outward in the stream, going, so far as the évi- 
dence shows, about a foot and a half deep. The master and the pilot 
in charge of the City of Richmond testify that they had no notice of the 
cables, or of their position, and that there was no sign at the pier indi- 
cating their présence. More or less of such cables had run to this pier 
since 1867. Trouble from anchors fouling was not uncommon, but 
there were few instances of difficulty from vessels. 

The steamer at this time drew 24 feet of water. The tide was ebb, 
about half out. The steaimer, after discharging her passengers, could not 
remain at the end of the dock, because she would hâve been strained by 
taking the uneven ground at low water. She could not move ahead, and 
was therefore obliged to back. For that purpose her stern was swung out 
into the river by two powerful tugs, until she made an angle of about 
fivé points with the line of the shore. In doing this her stem was brought 
into the mud of the bank outside, above referred to, and two hawsers were 
parted in bringing her stern round to that angle. This angle was thought 
euffioient by the pilot, and was probably as much as her stern oouid be 
swung to port. She was then backed, as above stated, reaching the mid- 
dle of the river without her officers at the time knowing that the fouling 
had ocourred. Large steamers had long been accustomed to corne to the 
docks in that vicinity. To run through more or less of such mud in 
doing so was and is an ordinary occurrence. 

The telegraph company contend that they had a right to the use of the 
bottom of the river as a bed for their cables; that when laid on the bot- 
tom, under the act of congress, the cables were la wftiUy there; that, if they 
are maintained there, the company discharges its fuU duty, and that 
other parties interfering with them do so at their own péril; that the bot- 
tom of the stream is, in ail cases, the limit of the rights of navigation; 
that cables laid upon the bottom are no obstruction to navigation; and 
that the prohibition of any "obstruction" in the act^ of congress does not 
embTace mère inconveuiences to which vessels may be subjected by the 
cables, but refers only to those permanent conditions which prevent nav- 
igation, and not merely incommode it. An elaborate brief has been filed, 
and numerôus cases cited in support of thèse contentions. Most of the 
cases cited refer to highways and bridges, or other authorized structures, 
in which the acts authorizing such structures bave been held not to re- 
gard the occasional or minor inconvenience that may incidentally arise. 
Gnly two cases hâve been referred to that deal with the fouling of cables 
by vessels, viz. , that of Stepkens & 0. Transp. Co. v. Western U. TéL Co. , 8 
Ben. 502, and Blanchard v. Telegraph Go,, 60 N. Y. 510, in both of which 
the cables were found to be an obstruction to navigation, the évidence 
in bffth showing that they nui above the bed of the stream. 
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As applied to navigation, I cannot susfain the distinction contended 
for betweeii an obstruction and an interférence. The cables, whatever 
,their exact position was, were in a permanent position. If they inter- 
fered at ail with the rightful or necessary use of steamers in that local- 
ity, the : interférence was also permanent. And a permanent interfér- 
ence, which prevents a vessel from going where she ordinarily has a 
right to go, and where in hermaneuvers she may find it necessary togo, 
whether that necessity be constant or fréquent, or only occasional, as 
eniergencies may compel her, seems to me to constitute an "obstruction." 
The libel allèges that the cables as laid did not " interfère" with navigation. 
Allen, J. , in the Case of Blanchard, supra, citing People v. VanderbUt, 
26 N. Y. 287, says: 

"The Hudson river, at the point of injury, is a public navigable stream, 
anci those nàvigating it for commercial purposes, and using it as a liighway 
for vessels, hâve the primary and paramount right to it, and every interfér- 
ence with or obstruction of the navigation, or hindrance to the free passage 
of vessels upon it, is prJma /acte a nuisance, and unlawful." 

Continuing, he observes that, while minor obstructions and temporary 
inconveniences are made lawful and tolerated, the necessary obstruction 
should "in every case be reduced to its minimum," and that, "if there 
is an unnecessary interférence with navigation, the act: becoraes unlaw- 
ful by reason of the excess of the limita within which obstructions are 
allowed, in the interests of the public. * * * From the évidence 
in this case," he continues, " it is quite évident that the wires and cables, 
in making continuous telegraph liues, can be so placed in the bed of 
the stream * * * as not in the least, or under any circumstances, 
to interfère with the unobstructed use of such streams for the purposes 
of navigation. * * * n can only be when improperly laid, or they 
hâve become displaced, that vessels adapted to the navigation can come 
in contact with, and either cause injury to, or reçoive injury from, 
them. * * * Telegraph cables so laid * * * as to * * * 
come in contact with vessels nàvigating the stream with such draught as 
thedepth of water will permit, and which, but for such cables, would 
pass without difiBculty or interruption, are improperly placed, and do 
•injuriously interrupt navigation." ■ 

Thèse principles seem applicable to this case, and to be sufficient for 
its détermination. The soft, yielding, navigable mud, in which thèse 
cables were more or less immersed, is not to be confounded with th© 
sojid bed of the stream referred to in the above cases. Such mud con- 
stitutes no sharply-defined bottom. It changes from time to time, and 
is dredged out as occasion requires. It admits of navigation by steam- 
ers through it, and forms a part of the available draught of water, and 
as such it is côunted on and constantly used. The Une of division be- 
tween such navigable mud and the true bottom is distinguishable by no 
.other test than, the practical ope of the ability of the ship to plow through 
iU Sb far as affects the rights of navigation, whatever depth of mud 
of this variable consistency steamers are accustomed to plow through, 
and do and must plow through, in the course of their maheuversinand 
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atout the docks, îs to be treated as a part of the stream, and not as a 
part of the solid bottom. 

No doubt complaint cannot be lawfully made of inconveniences that 
arise necessarily from the laying of cables pursuant to the act of con- 
gress; but there is no évidence, nor can it be inferred, that this obstruc- 
tion or interférence with the backing of steamers through the soft mud 
was necessary. Not only were no pains taken to sink the cables below 
the depth of silt that vessels inight use, but the cables were not allowed 
to sink the distance that their whole weight would carry them, since at 
the end of the wharf they were raised up so as to be several feet above 
the niud. 

The telegraph company's contention amounts to this: that it basa 
right to the exclusive use of the silt or mud for ils cables, without in- 
terférence from vessels. Such, however, is not the language of the act 
of congress. That act permits the cables to go "under water," but "not 
80 as to obstruct navigation." Nothing in the act gives any absolute 
right to lay cables in ail cases on the very top of even a solid bottom. 
A cable so laid would not perfectly meet even the language of the stat^ 
ute, for it would still be in the water, and not, as the statute says, "un- 
der the waters." Ci rcum stances might exist where, if it were reasonably 
practicable, the cables would be required to be laid below the surface of 
even a solid bottom; or, as Allen, J., says, "in the bed of the stream," 
and not merely on the surface of the bed. The language of the act 
sbould, however, be construed in référence to the practical objects in 
view, viz., to facilitate communication by cable on the one hand, while 
not permitting the obstruction of navigation on the other. When cables 
can reasonably be laid so as not to interfère with navigation, plainly 
they must be so laid. In mud of such varying consistency as lines the 
fihores of the North river, there can be no practical dif&culty in sinking 
cables so deeply as not possibly to interfère with the movements of ves- 
sels în any and ail emergencies of navigation. The use by steamers in 
this harbor of the undefined margin of silt between the solid ground 
and clear water is necessary. Every inch that can be utilized is needed, 
and should be scrupulousiy preserved for the uses of navigation, as 
against ail unnecessary interférence. Any unnecessary interférence with 
the free movements of vessels is, in my judgment, an "obstruction to 
navigation," within the meaning and intent of the act of congress. 

I inust find that there was no necessity for thèse cables being where 
they were, and that the telegraph company, under the act of congress, 
yvus bound to lay them deep enough, as they easily could bave done, 
not to interfère with steamers, to whatever depth of navigable mud and 
water they might plow through. On this ground, without considering 
the question of notice, or lack of notice, of the existence of the obstruc- 
tion, by a proper sign upon the adjacent dock, the libel of the telegraph 
company is dijmissed, and that of the steam-sbip company sustained, 
Tvitb Costa. 
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Haveemeyeeb & Eldee Sugar Refining Co. v. Gompania 

•< TbANSATLANTICA ESPANOLA. 

(District Covn-t, s. D. New T(rrlt. Maroh 38, 1890.) 

Admibaltt— Intbrbooatories— Pkoddotioiî or Lbttees. 

tTnder rule 28 In admiralty, interrogatoriea annezed to the libel are oonflned to Is- 
euable matter, ànd only the defendant's 6aXÏ^ Is reqaired in response thereto. In- 
spection or copies of letters or documents net in issue cannot be obtained by that 
meàns. Held, therefore, in a libel for damage to cargo, that interrogatories call- 
ing for tbe production of letters between thé défendants and tbeir agents for tba 
purpose of proving tbe faot of damage, and bow it occurred, should be strickea 
out. . 

{Syllabits by the Court.) 

In Admiraltjr. Exceptions to interrogatories. 

BuUer, StiUrnan & Hubbard aod Mr. Mynderse, for libelant. 

Wing, Shoudy & Putnam, for respondent. 

' Bhown,''J. The libelant propounded interrogatories in the libel un- 
der rule 23, càlling for the production of any letters, cablegrams, or cor- 
respondence between the respondents and their agents, or the master, 
relating to the damage to cargo, which forms the subject-matter of litiga- 
tion. To thèse interrogatories the respondent objects as nuauthorized. 
Rule 23 of the suprême court, in admiralty, provides that the libelant 
may require the défendant to answer ail interrogatories "touching ail and 
singular the allégations in the libel." The interrogatories must be con- 
fined, therefore, tothe allégations of the libel; that is, to those matters 
or particulars that go to make up the item of damage, or that constitute 
alleged defects, or the particular acts of négligence, or spécifications of 
négligence, that might properly be averred in the libel, and are covered 
by it in at least gênerai terms. Contracta, bills of lading, or other doc- 
uments, when directly forming the subject-matter in litigation, may be 
the subject of interrogatories, and perhaps be required to be produced. 
But letters passing between the détendants and their agents do not stand 
in any such relation to the subject-matter of this suit. If the fact that 
certain infoMnation was coramunicated to the défendants was material, 
that might àuthorize inquiry as to letters containing such information. 
But that is not the présent case. No averment as respects such letters, 
or any information they contain, could hère be properly pleaded. The 
libelant has the right to interrogate the défendant as to each and every 
material fact in issue; but the rule requirrathe defendant's oath, and his 
ôath bnly, in response thereto. It does not require him to produce doc- 
uments, muéh of which would be hearsay, as mère évidence in the libel- 
ant's favor, or aj9 a substitute for his own oath as regards the material 
facts in issue. Ben. Adm. 670, form 220. That is not, I think, within 
the intent Qf the rule, The inspection of documents is a différent mat^ 
ter, and is obtained, when allowed, by a différent procédure, or under 
différent rules. The English practice, which provides for the produc- 
tion of documents in actions at law, equity, or in admiralty, is founded 
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iipon e:^press Stàtutory provisions and definite rôles of court. See Judî- 
catiirë A^ct, brder 31, atid varioùs rules under it; Bmtros v. White, 1 Q; 
là: Diy. 423; English v. ToUk, Id. 141; Williatog & B. Adm. Pr. 406; 
'fheDon Francisco, 1 Lush. 474; The Emma, Z Aap. (N. S.) 218. We 
hâve no such statute applicable to proceedings in aidniiralty. Section 
724 of the United States Revised Statutes relates to suits at lawonly ; and, 
considering that the answers made to interrogatories are not évidence 
for the party making them, (Cushing v. Laird, 6 Ben. 410; Cushman 
V. Eyan, 1 Story, 91; Hutson v. Jordan, 1 Ware, 389, 400; The L. B. 
Goldsmith, 1 Newb. Adm. 123; The Serapis, 37 Fed. Rep. 442,) I do not 
think the rule should be extended beyond its plain intention. The in- 
terrogatories as respects theletters, etc., must therefore be disallowed. 

Note. Since the foregoing was written, I am informed of a similar 
décision made by Judge Benedict in theeastern district in April, 1885, 
in the case of The Joseph Farwell, which was also a suit for damage to 
cargo. No opinion was ôled. The following is extracted from Mr. 
Mosher's brief in opposition to the interrogatories propounded: 

"Perhaps the clearest and f ullest exposition of the origin and objecfc of thèse 
interrogatories is to be f ound in the learned note to Hutson v. Jordan, 1 Ware, 
386, 395. It is shown in the opinion in that case tiiat, with the otlier gênerai 
rules of practice in admiralty, thèse interrogatories comé to us direetly from 
the Roman law. Id. 389. In the civil law the practice of putting interrog- 
atories WHS substituted for interrogatory actions after the latter fell into dis- 
use. Id. 398. But interrogatories were and are subject to the same rules, and 
governed by the sarae principles, as were the interrogatory actions. Id. 400. 
Now, it will be found by référence to the civilians qiioted by the learned judge, 
that the interrogatory action, and the interrogatories which were substituted 
for it, were contined wholly to eliciting the oral answers of the adverse party, 
and could not be used to procure a discovery and copy of documents. For the 
latter purpose, there was a distinct action ad exhthendum. 2 Hnberus, Prse- 
lectiones, p. 415, lib. 10, tit. 4. While the interrogatory action fell intodisuse 
by the time of Justinian, the commentator says that Ulpian déclares the acfio 
ad exhibendum to be most necessaiy in practice, and that its value is proved by 
daily examples. Id. 1. This actio ad exhibendum is the origin of the bill to 
discover written instruments in chancery. 2 Story, Eq, Jur. § 1487. (2) While, 
in the simple proceedings of the American admiralty, thèse distinctions of form 
may be disregarded* and discovery of written instruments be compelled, in a 
propercase, by interrogatories, the substantial rights of the parties muât bo 
preserved, and the one interrogated should not be compelled to exhibit his 
business books, accounts, and correspondence before the trial, to be di- 
gested by his adversary at leisure, except on grounds strong enough to uphold 
an action ad exhibendum or a bill of discovery. Both the ancient action and 
the modem bill require that the actor or complainant shall show some especial 
right to the discovery sought beyond the ordinary interest of litigant to pro- 
cure ail attainable évidence in support of his case, and this spécial right must 
appear on the face of his pleadings. 2 Huberus, 415; 2 Story, Eq. Jur. §§ 
1490, 1491. But whoever heard of a bill in equity seeking, under theeircum- 
stances of this case, the discovery hère asked ? If the libelants were the f actors, 
trustées, or stewards of the claimants, and bound to account to them, more 
could not be demanded. If they were charged with misappropriating the elaim- 
ant's property, a fuller discovery could not be required tban that they exhibit 
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an thelr correspondence, aecounts, and book entries relatingto the mercban- 
dise for wljleh they sue. Such practice is répugnant to the spirit of our juris- 
prudence, which has always jeaîonsly guarded the private affairs of litigants 
from the ùnnecessary prying of théiradversaries. No précèdent can be found 
for it either in equity or admiralty." 



The J. F. Caed. 



(District Court, B. D. M-lcTilgan. May 26, 1890.) 

AdMIRALTT — SeAMÉN— LiABILITT OV ShIP TO SUPPORT AND CWHB InJURBD. 

The obligation of a vesdel navlgatlng the lakes to support aad cure seamen taken 
Bick or recelving injuries in the service of the ship does net extend beyond the ter- 
mination of the seamaa's contrdct, and his retura to his home or to a marine hoa- 
pitaL 
(Syllabus by fhe Court. 

In Admiralty. 

This was a libel for wages, and mcney paid for médical attendance, 
board, and nnrsing, after libelant had been compelled to leave the ves- 
sel by reason of injuries received while in her service. The facts of the 
case were substantially as follows: Libelant shipped as mate on the 
schooner J. F. Gard, August 24, 1889, at $60 per month wages. He 
stated hia employment was for the remainder of the season, but admit- 
ted that he signed shipping articles for a voyage from Détroit to Toledo, 
thence to Gladstone, thence to Escanaba to load ore, and thence to Erie, 
the port of destination. The articles themselves were lost. While the 
vessel was p/oceèding dbwn Lake Erie, about 10 o'clock in the evening 
of September 16th, with a fresh wind and considérable sea, libelant 
went on top of the cabin to reef the mainsail. The main boom was 
properly crotched to prevent its swaying, though it necessarily lifted a 
foot or two iri the seaway. Libelant, and the seamen aiding him, had 
got the reef point tied as far as fhe forward end of the cabin, when he 
attempted to jump down upou the deck. He did Hot take hold of the 
boom, but turned around to step down, and while doing this the boom 
struck him on the elbow and hip, and threw him upon the deck. He 
was carried below at once, where he remained until the vessel arrived 
at Erie, the second day after the injury, when a physician was sum- 
moned to treat him. He told the master on the same day that he would 
hâve to leave the vessel, and at his request another mate was hired. As 
soon as possible, he was taken at his own request to the steamer Nyack, 
and returned to his bome in Détroit. It was conceded that he received 
his wageâ at' the agreed rate until he left the vessel at Erie. His injury 
appeared to be an intercapsular fracture or a bruise. He claimed in his 
libel wages to thé end of the season, the expenses of his médical attend- 
ance, board acd nursing for sev'en weeks. 

Stewart 0. Van der Marçk, for libelant. 

H. H. Sioan, for respondent. 
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Brown, J. The most important question of fact in this case relates 
to the contract of hiring. Upon the one hand, libelant sweara that he 
was hired at Détroit on the 23d dayof August "until Ihe vessel laid 
up," or "for the balance of the season," and that the master "under- 
stood it so at the time." The wages were to be $60 per month. Upon 
the other hand, the master swears he hired him for "just as long as we 
agreed." "I hired him for the trip to go from hère to Toledo" at 660 
per month. He adds that he usuaUy hires the men for as long as they 
can agrée. About four days after he went on board, and before the ves- 
sel started on her voyage, the master instructed the libelant, who was 
the mate, to procure the signatures of the sailors to shipping articles for 
the voyage from Détroit to Toledo ; thence to Gladstone ; thence to Es- 
canaba to load ore; and thence to Erie, the port of destination. Thèse 
articles were lost, but it was admitted that they would show that libel- 
ant's name was signed about the third, instead of being the first, as 
they naturally would be, he being the mate. Owing to some dispute, 
either about the rate of wages or the length of the trip, the sailors de- 
clined to sign the articles until libelant had signed them; whereupon, 
in order to induce them to sign the articles, libelant put his own name 
down the third on the list. 

Without undertaking to détermine whether the articles were binding 
upon him when the agreement, as sworn to both by him and by the 
master, was a différent one, it is clear that there is no prépondérance 
of évidence in favor of the libelant that his shipment was for the sea- 
son. My own impression is from the whole testimony that the agree- 
ment was indefinite as to time; that there wîïs a mutuaj understanding 
that either party might déclare the contract at an end if he chose to do 
so; but, as both parties are agreed that the rate of wages was to be $60 
per month, I think that justice will be done l)y folio wing the rule laid 
down by Judge LoNGYEAEin thecase of The John Martin, 2 Abb. (U. S.) 
172, and treating this as an engagement for, at least, one month, with 
the option on either side of terminating the engagement at the end of 
the month. 

What, then, were the légal obligations of the schooner to the libelant 
with respect to his injuries? It is too well settled to require a citation 
of authorities that a seaman taken sick or receiving injuries in the serv- 
ice of the ship is entitled to be treated at the expense of the ship, unless 
such injuries are received in conséquence of his own gross carelessness. 
This is not only the law of Eagland and America, but apparently of ev- 
ery civilized nation possessing a maritime code. The real question in 
this case is, how long does this obligation remain in force? Does it con- 
tinue indefinitely, until the seaman is cured, or does it cease upon the 
completion of the voyage, or of his contract of hiring? If we are to ac- 
cept the authority oî Rced v. Oanfield, 1 Sum. 195, as applicable to this 
case, we should be obliged to hold that the liability continued until the 
cure was complète, "at least so far as the ordinary médical means ex- 
tend." In this case the injuries were received just as the ship Albion 
was returning from a whaling cruise, and after she had reached New 
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Bédï6r]i3,'''ffie pcirt Df'deètînfiliibliy^^ beforë thë' crew hàd beéti'ài^- 
c64t^iî^■'"Thè -Côûrfheld'tHat tïiéacts of congress Tvith respect tb hos- 
jiîtal'fflbldey and'thé' i^i«!f'of'*BÎck and disabled seamen had not su- 
■|i'éidéêded the marititiie ' l^tr',' imi wére rather'td bé deemed auxiliary 
îo ïi, arid that the obligation to cure the seardan at the expense of 
tlie''sM{*''exteiidëd beyond the'términationof the voyage, although 
'bé dîd iibt tindertàke to fix à lirnit to it. This opinion, howe ver, 
TstÉB ûot béen redeived with the déférence usually accorded to the ut- 
terâncësdf Mr. Justice Story. His well-known leaning toward the 
adniiràlty coyrts, ànd bis belîef in the beneficence of thèir jurisdid- 
tionétnd fohns èf relief, may haVe had a certain ihfluence in iuducing 
himf to-exteiid its aidto cases jiôt properly withîn'its purview. Subsé- 
quent cases bave tendèd to littiit the doctrine of Eeed v. Canfield, and it 
is dôubtful if it can any longer be accepted as law. In Nantt v. Olarke, 
Glcott,; Sl6, 322, Judge BEtts criticised this case, and held that the 
privilège of seamen to be cured at the expense ôf the ship continued no 
longer than the right to wagés under their contract. "It ia manifest," 
says he/"that a construction of. this law, which should charge owners 
of vessels with the support of sick crews without limitation of time, 
would be most oppressive in its conséquences, if it did not also tend to 
impair to a serious degree the maintenance and prosperity of a merchant 
marine, and thus become à public evil." The question was also consid- 
ered by Judge Millee, of the district court of Wisconsin, in The Ben 
Flint, 1 Biss. 562, in which he held the ancient maritime rule applica- 
ble to seanieh upon the lakes as well as upon the high seas; but, after 
a full reviewpf American "cases, came to the conclusion "that, in the 
absence of misconduct or negléct on the part of the officers, the obliga- 
tion bf thé vessel to provide for disabled or sick seamen should only be 
co-ex;tensive in duration to that of the seaman to the vessel." He denied 
the libelant relief for any expenses incurred after his arrivai at the port 
of discharge. The question waS again considered by Judge Betts in the 
case of The Atlaritic, Abb. Adm. 461, 476, and he adhered to the princi- 
ple"that a seaman bas no claim upon a ship or her owner for the cure 
of his sickness or disabilities after his contract bas terminated, and he 
is returned to bis port of shipûieiit or discharge, or bas been furnished 
with meaûs to do so." ■ The question was also considered by Judge Bbown 
with his usuàl care in The Œty of Alexandrin, 17 Fed. Rep. 390, in which 
he carde to the conclusioii that "the maritime law affords no sanction 
for any claim to compensation beyond that already received by the libel- 
ant in due mlëdical care and treatnient, and wages to the end of the voy- 
age." Of course, if there be any négligence or misconduct on the part 
of the ofEcers of the vessel, this wbuld furnish a separate ground for ac- 
tion, in which the seaman would recover, not only his expenses for méd- 
ical attendance, etc., but compensation for his personal injuries, as in 
ordinary cases of iiegligence. 

But, wheth'er the case of Reed v. Canfield be considered as correctly de- 
cided or not, it is very évident that it bas no application to the short 
voyages or trips upon the lakes. The rule was originally adopted for 
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the protection of seamen on long océan voyages, where they were una- 
bleto obtain médical attendance, or, if obtainable, usually had no money 
to spend for that purpose. Upon such voyages sailors are shipped for 
many months^ and even years, while upon the lakes tbey are rarely shipped 
for more than one or two trips, and the whole equipment may be changed 
a dozen times in the course of the season. To say that the obligation of 
the ship extends to the curé of every man of thèse crews who happens 
to be taken sick or reçoives an injury while upon the vessel, no matter 
howlong the disability m^y continue, would beimposing a burdenupon 
vessel owners far beyond that contemplated by the law, or required in 
the interests of humanity. The court will take judicial notice of the 
fact that marine hospitals are established at the principal lake ports for 
the nursing and cure of sailors, which are supported by déductions from 
their wages. In view of the fact that there is such a hospital hère in 
Détroit, I think that the libelant cannot charge the owners of this vessel 
with the expenses of his mçdical attendance and board and nursing for 
the seven weeks foUowing the accident, and before the tiling of his libel. 
He should hâve resorted to the, marine hospital, where he would hâve 
been treated free of expense to himself and to the owners of the ship. 
I think that full justice will be done him by permitting him to recover 
his wages for the balance of the month, the amount paid his physician 
at Erie, and his return fare to Détroit; and for this amount he is enti- 
tled to a decree, with costs. 



The Lopez.^ 

Phipps et al. v. Lopez. 

(District Court, S. D. Alabama. April 33, 1890.) 

Admikaltt— Dboeee pko Confbsso. 

A decree pro confessa in admiralty la not final, and merely antborizes the court 
tô bear the case ex parte, elther direcUy, or by référence to a commissloner to as- 
certain and report ttae amount due. 

In Admiralty. Libel for supplies on open account. 

A decree pro confessa was rendered against the schooner, whereupon 
the libelant's proctor moved thè court for a final decree for thé sum sued 
for as set up in the libel, without further proof in support of the claim. 

Harmia Tayhr, for libelant. 

TovJMTS,J.,\oraUy.) When-the court àdjudges a Irbel to be taken 
pro confessa, and proceeds to héar the cause ex parte, bS provided for in 
admiralty raie 29, the ex parte hearing may take pilace at the time of the 
default, or on a future day in court, as the court may direct. The more 
usual course is to refer the matter to a commissioner to hear the parties, 
aud make report thereon to the court. Ben. Âdm. §§449-452; 2 Conk. 

'Reported by Fêter X Hamilton, Esq., of the Mobile bar, . 
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Adm.178, Î9i. Thedecree^otJon/essoisan interlocutory decree against 
the deféhdant 6ï claimaut, as the case may be. It is not a final de- 
cree, "éuch a; decree as he can abide by," but the court is to " proceed 
to heai" the cause ex parie, and ju'dge therein as to law and justice shall 
appèrtaiû." ïhe judge may himself détermine the amount to be de- 
creed, ot, which is the usual practice, he may refer it to the clerk or to 
a commissioner to ascèrtain and report it. Id. 183-189. The case in 
11 WaU. 268, {MUler v. U. S.,) cited by libelaiit's proctor, was a case 
of sëizure on' a proceeding for condemnatioh and forféiture. In such 
cases, whethér in revenue cases or admiralty suits in rem for condamna- 
tion and forfaiture of the property seized, (as, for instance, in prize cases,) 
the decree of condemnation is absolute, the only question being whether 
the property be forfeited or not. The rule in admiralty suits on claims 
«K (xmtfaetu is différent. In such cases the court must make some in- 
quiry, and ascfertain the sum which the plaintiff is entitled to recover, 
and for Which a final decree shàll be rendered. Authorities sttpra. The 
motibri Is denied, and it is ordéred that it be referred to the clerk to as- 
certain 'fi'Om pTooî the sum ■w'hich the libelant is entitled to recover, for 
which a final decree will be rendered. 



The Britannia. 

Thb Beaconsfield. 

Cleogh V. The Beitannia. Compagnie Française v. The Beacons- 
field, CoTTON et al. V. Thb Britannia et al. 

(Circuit Court, S. D. New York. June 10, 1890.) 

In Admiralty. j On appeal from district court. 34 Fed. Rep. 546. 
For opinion in this case, together with the other findings of fact ànd 
the conclusions of law, see 42, Fed. Eep, 67. 

Robert D, Benedîd, for the Britannia and the Compagnie Française. 
George A. Btack, for the Beaconsfield and Cleugh. 
Sidney Qhvbb, for Cotton et al. 

Lacombe, J. The findinga of fact herein are hereby amended by 
adding theretp the following: T^fiirtieûi. From the fact that they allowed 
their vessel to come into collision with the Beaconsfield under the cir- 
cumstances specifically detailed^n the foregoing findings, it must be in- 
ferred that there "was négligent navigation on the part of those in charge 
of the Britanni : . Thiriy-First. The conduct of those in charge of the Bea- 
consfield, as specifically set fprth in the foregoing findings, does not 
warrant the inference that there was on their part négligence contributing 
to produce the collision. 



■ ' BOTHCHILD V. HOflB. 97 

Henning V. Western Union Tel. Co. 
ICirmlt Court, D. Soufh, Ca/rolina. May 23, 1890.) 

Rbmovai. op Causes— DqmioiIiE — Coepobations. 

A corporation chartered in another state is not a résident of a state, wîthin tha 
sensé of the removal act of 1888, simply because it does business and bas agents 
witbin Buch state. FoUowing J'aie* v. Bathoay Co., 32 Fed. Rep. 673. 

(Syllahua by the Court.) 

At Law. On motion to remand. 

Bond, J. The pétition to remand thîs cause is based on the grouûd 
that the défendant, although a corporation under the law of New York, 
has a place of business, agents, and property in South Carolina. Being 
BO a résident of the state of South Carolina, it is argued the cause should 
not hâve been removed from the state court under the act of congress of 
1888. We follow Foies v. Railway Co., 32 Fed. Rep. 673. and the other 
cases taking the same view with it. The motion to remand is refused. 

SiMOHTON, J., concurring. 



RoTHCHiLD et al. V. HoQE et al. 
(Cir(yuit Cowrt, E. D. Virginia- May 36, 1690.) 

1. Absignment fob Benbfit oî Cbeditors— Prepebekcbs — Spbctai. Pabtnbrships. 
Under Code Va. § 2874, providing that no apsignment made by an insolvent spécial 
partnership for tlie purpose of giving préférences shall be valid, creditors who bave 
filed bUls againbt a spécial parttiership wbicb has made such an assignment, under 
Code Va. § 3460, providing that suits may be brought by creditors to avoid assign- 
ments with Intent to delay, hinder, and defraud creditors, prohibited by section 
2458, and that the creditors filing such bills shall bave a lien on the property of the 
; partnership from the date the bills are filed, are not entitled to bave their f uU 
claim paid oùt of the assets of the firm according to the dates of flling their bills, 
to the«xclusion of other creditors. AU creditors are entitled to sbare in the assets 
firo rata. 

S. Spécial Pabtnekship— Patment dp Capital in Cash. 

A check glven by a spécial partner, as bis capital in the firm, which Is received 
by a bank, and without vérification placed as cash to the crédit of the firm, and 
which on présentation is paid by the bank on wbicb It la drawn, Is a suffloient com- 
pliance with a stàtute requiring the capital of a spécial partner to be paid in cash. 

B. Samb— Bbtbospbotivb Laws. 

Act Va. Peb. 29, 1888, (Acts Va. 1887-88, o. 268,) amendlng Code Va. 1887, S 2871, 
and requiring the names of spécial partners to be posted, together with the names 
of the gênerai partners, conspicuously on the front of the ûrm's place of business, 
does not apply to spécial partnerships entered iuto before the aot took eSect. 

In Equity. 

Slater & Montagne, Robt. L, Montague, and Meredith & Coche, for com- 
plainants. 

v.43F.no.2 — 7 
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Guy & 6Mam and WaUer R. Staples, for défendants. - 

Hdghes, J: Martin & Powers conducted a business in notions and 
white goods ia Richmond, Va. , as a spécial partnership, from the 6th 
Pebruary, 1886, till their failure, on the 5th December, 1889. The 
gen[ej;^,pai:tperg werç Saml. T. Martin and William A. Powers. The 
spèoiial t partners were Edgar D. Taylor and Howard Swineford. The 
original inpilï capital of the firm was $12,500. Of this Taylor put in 
$5,000 in a check on the Plantera' National Bank, of Richmond; Swine- 
ford put in $5,000, partly in a check of $1,000 on the Plantera' Bank, 
and the rest in a check of $4,000 on the National Bànk of Virginia, at 
Richraond; and Martin put in the remaining $2,500. Before the certifi- 
catè of tejieèiàr partnership wasmade and sworn to, oh the 6th February, 
1886, th^ Plantera' National Bank had received àll the checks making 
up the $12,600 of capital, (which except one were drawn on itself,; aa 
cash; and had ehtered upon ita owti books, and credited in a pass-book 
given to the firm, a crédit of $12-, 500 as "cash" to the new firrn cf. 
Martin & Powers. ' Due publication was made on tbe day of this deposit, 
in thé eVefiirtg newfepapér Of Richmond, of the formation of the partner- 
ship, of the names of the respective partners, gênerai and spécial, and 
of the amount of capital contributed each by the Spécial partners. ' Thèie 
is no complaint that any of the requirements of the laws of Virginia re- 
specting spécial partnerships were not complied with, except aa will be 
hereafter adverted to. 

Among the proviaions of the laws of Virginia in force on the 6th 
February, 1886, and still in force, are the folio wing: What is now sec- 
tion 2873 of the présent Code provides that, in case of the insolvency of 
a spécial partnership, no spécial partner shall be paid.aa a créditer of 
the firm until ail its other creditors aresatisfied; and what is now section 
28^4 of the Gode providea that no ass^nment made. by an insolvent 
spécial partnership; for the purpose of giving a^prefereiice over creditors 
of the firm to one, or more creditors, shall be valid. In the original law 
of Virginia, relating to spécial partnerships, (section 22, c. 67, aicts 
1836-37,) it was providied that every spécial partner who shall violate 
the provision againat deeds of préférence^ just named, or shall concurin 
or assent to such violation, sliaU be liàliie as a gênerai partner. But this 
section became obsolète after the adoption of the Code of 1849, by hày- 
ingbeen intentioQaUyomitted from Ihàt, Révision. ' 

Atout two years: after the formation of the spécial partnership of MiEir- 
tiii & Powèrs,';the légikl^tDre of Virginia Jipsed SL/i^y/} which it declared 
should be in force after May 1, 1888, àmendingthe gênerai law of spécial 
I«irtnèrships, by requiring that the nàûieS bf the gênerai and the spécial 
partners sbbûld appear corispicuously upon the iront of the place of 
business bf every spécial partnership; 'aiid'toaking ispecial liable as gêner- 
ai partners in default of compliance with this requirement. The açt does 
not refer in terms to pre-existing partnerships. The évidence takeh în 

> Act Va. Peb. 29, 1888, (Aots 1887-88, c 268,) amending Code Va. 1887, § 2871. 
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thîs cause shows that thé namesof the spécial partners, Edgar D. Taiy- 
lor and Howard Swineford, wére not placed cdnspicuously npon the front 
of the place of business of Martin & Powers after the Ist of May, 1888. 

The Code of Virginia, re-enacting the statutes of 13 & 29 Eliz. on the 
subject, in section 2458 provides that assignments of property made 
with intent to delay, hindér, and defraud creditors shall be void as to 
creditors, though remaining valid as between the parties to them. In 
section 2459 it provides similarly as to voluntaty gifts or conveyancès 
of property. And in sebtioû 2460 it aùthôrizes suits to be brought by 
creditors to avoid such assignments and conveyancès as are described in 
sections 2458 and 2459 before judgments obtained; and gives liens to 
creditors instituting such Suits, from the times of commencing theto, 
and to creditors filing pétitions in such suits, from the times, respectively, 
of filing their pétitions. But the suprême court of appeals of Virginia, 
in numerous décisions, has held that assignments for the benefit of cred- 
itors, which give préférences to one or more creditors or classes of cred- 
itors over others, if otherwise free from fraud, are not void merely on 
account of préférences being given. 

The law and the facts of this case being as thus set forth, the two gên- 
erai partners of the firra of Martin & Powers executed to, Howard D. 
Hoge, as trustée, on the 5th December, 1889, .a deed of assignment, by 
which they conveyed ail the stock in trade, choses in action, open ac- 
counts, oiHce furniture, and ail the property, social and individual, be- 
longing to them, to their trustée, for the benefit of the creditors of the 
firmj and by which, distributing their obligations to creditors into five 
différent classes, they provided that the assets of the firm shoùld be sold, 
and payment of the proceeds made, to the creditors holding their obli- 
gations in the order named in the deed, paying those of the first classin 
fuU, and so on, each successive class to receive payment in fuU according 
as the fund would hold out. Except one or two banks, the names of the 
creditors of the firm do not appear upon the face of the deed; but it ap- 
pears from the évidence taken in the cause that the two spécial partners, 
E. D. Taylor and H. Swineford, were indorsers for the firm to an aggre- 
gate amount of $16,000. It does not appear that either of the spécial 
partners had art or part, either direct or indirect, in the making of this 
assignment. The complainants' bill and supplemental bill assails the 
deed thus described, prays that it be set aside as void, and that the fund 
which has resulted from the sales and collections of the trustée shall be 
paid, first, to V. Henry Rothchild & Co., who filed the bills of com- 
plaint, and thereby brought the fund into this court; and afterwards, in 
the order of the respective dates of filing their pétitions, to the numerous 
petitioners who bave filed claims in this cause as prescribed by section 
2460 of the code above cited. The supplemental bill, moreover, charges 
that the spécial partners of the firm are liable as gênerai partners for the 
entire indebtedness of the firm, and prays the court to enforce thatliabil- 
ity. I corne, therefore, to pass upon thèse prayers of the bills. 

The firm of Martin & Powers having been as to the public and its cred- 
itors a spécial partnersbip, it is clear, and indeed conceded, that thegen- 
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eral partnera vrho executed the assignment of the 6th December, 1889, 
had no pdwer to do so, and that the deed is inyalid. Section 2874, 
which is the law of spécial partnerships, déclares that no assignment can 
be made of tbe effects of such a firm that shall give préférences between 
its creditors,, , 

Butit is contended by counsel forcomplainants and petitioners that the 
making of the assignment in this case was a fraud upon this section 2874 
of the code, and therefore that they are entitled to the benefit of section 
2460, which gives préférences to vigilant creditors assailing the assign- 
ment according tp the degree of their vigilance. Accordingly they pray 
the court to do what section 2874 forbids the partners to do. They caîl 
upon it to make a decree declaring a greater number of préférences be- 
tween the creditors of this firm than the faulty' instrument which they 
assail as fraudulent itself created. Logically, this would be condoning 
one frand upon section 2874 with another, — a lesser fraud with a greater 
one. The pro rata payment of creditors is the fundamental law of spécial 
partnerships. AU contracts made with spécial partnership firms, ail 
crédits given them, are, in contemplation of law, made and given on the 
faith ofan equal distribution of the assets in the event of failure, on the 
faith of section 2874, which fprbids préférences as between creditors. 
To violate this rule of distribution, by preferring any creditor or class of 
creditors over others, would be to break faith with ail, and to repudiate 
the fundamental principle on which the business of this firm was trans- 
acted with the public. Such a proceeding cannot be thought of. The 
effects of this firm must be distributed pro rata. The statute lawhap- 
pily requires the court to foUow the golden rule of chancery, "equality 
is equity," in the distribution of this fund. 

Complainants and petitioners further pray the court to subject the 
spécial partners of this firm to liability as gênerai partners to its cred- 
itors. The first ground on which this demand is based, is that Howard 
Swinefprd, one of the spécial partners, paid $4,000 of his in-put stipend 
of $5,p00 with a check on the National Bank of Virginia, of this city. 
They cite décisions rendered by various courts to the effect that the cash 
requiréd by statute to be paid as the capital of spécial partnerships must 
be mbnpy itself, and cannot be substituted with checks; this ruling be- 
ing founded on the principle that nothing can be regarded as the capital 
of such a firm but money that is placed within its absolute control. 
Counsel for the spécial partners cite other cases in which other courts 
hâve held that checks, undoubtedly good, may be received as money. 

It is easy to reconcile thèse décisions. When checks are used as sub- 
stitutes for cash, or with the intention of avoiding the immédiate pay- 
ment of money, they are held to be an évasion of the law requiring the 
in-put quotas of spécial partners to be paid in cash, and to be an insuf- 
ficient cpmpliance with the requirements of law in that regard. The 
check under considération was that of a man in the highest crédit in 
Richmond, drawn upon a bank but a few doors distant from thé bank 
which received it on the same street, and payable instanter. The only 
person compétent at the time to question its value was the bank which 
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ïeceived it, and that bank was so confident of its value as cash that, 
•without sending it for vérification, it forthwith placed the amount of it 
to the crédit as cash of Martin & Powers. It would offend the senti- 
ment of the commercial and banking community to hold that such a > 
eheck, so received, and so credited, which was duly paid, and the pro- 
ceeds of it fully used by the bank receiving and the firm credited with 
it, was not cash; and it would inflict an injustice upon thèse spécial 
partners, which no court of conscience could be capable of perpetrating, 
to hold them responsible in thousands of dollars beyond their in-put for 
the gênerai debts of this firm, on apretence so narrow and so technical. 
It is further insisted that, inasmuch as the provisions of the act of 
Assembly of February, 1888, which required the names of spécial 
partners to be posted conspicuousJy in front of the places of business of 
spécial partnerships after the IstMay, 1888, was not complied with by 
the firm of Martin & Powers after that date, Mr. Taylor and Mr. Swine- 
ford became atterwards liable as gênerai partners. It is not worth while 
to inquire whether this act of 1888 was a remédiai law, such as must 
hâve rétrospective opération; or to enter into the discussion so elaboràtely 
conducted at the bar, whether gênerai remédiai laws operate more or less 
universally from and after the dates when they corne into eifect. The 
con tract between the partners of this firm inter se, and between each of 
them and the public at large and the firm's creditors, as to the liability 
of its spécial partners, was determined and defined by the laws of Vir- 
ginia regulating spécial partnerships, which were in force when the firm 
of Martin & Powers was formed, — the laws as they were on the 6th !Feb- 
ruary, 1886. If the spécial partners complied then and throughout the 
existence of the firm with the requirements of the law which entered 
into ând formed the basis of their contract with the gênerai partners and 
the public when the partnership was formed, they performed their whole 
duty. No law on the gênerai subjectof such partnerships which, amend- 
ing a previous one, imposes new and additional duties upon them, can 
justly be held by the courts to apply to pre-existing partnerships, un- 
less the new law so déclares in express terms. No one should be subject to 
heavy pecuniary liabilities by mère implication of law. Spécial partners 
are very often non-residents of the places or the states in which the business 
of their firms are conducted. It is not compétent for them to engage in the 
Personal management of such business. The law expects them to hold 
aloof. If, after complying with ail the preliminary duties required by 
law, wîth a view tq their protection as spécial partners, and after leaving 
the business of the firm to go on under the management of gênerai part- 
ners, new laws are passed requiring additional duties to be performed, 
and subjecting them to liabilities in default of performance, never con- 
templated by them, the courts will not présume that the new législation 
was intended to apply to their cîBse. When the new law makes the non- 
compliance with new requirements the ground for imposing heavy pecu- 
niary liabilities, it is of the nature of pénal législation, and uiust be ex- 
press and spécifie in its terms. I do not think the spécial partners in 
this case became liable as gênerai partners by the non-posting of their 
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,Ba*iieEf Issefore théir firrn's pfliaGfeof business, after the Isi May, Ï8S8. I 
wffli âign a decree drawp in aocordance with the principies settled by the 
court of appeais of Virginia in thë case of McArthùr v, Chase, 13 Grat. 
683, 80 iar as itis applicable to tiie case at bar. 



• "Briogs à al. V. Sampl'e et al. 

(Circuit Càvh, D. Kansas. July 24, 1890.) 

1. Dbbd— Validitt— Indian TiTta.- 

The treaty with the Kiokapoo Indians (18 TJ. S. St. 624) provîded that the land 
àliotted to the Indians coula uot be sold to white men without permissioa of the 
président, which permission should be signifled by his caUsihg the land to be pat- 
ented to the Indians "with power ol, aliénation, " and that before reoeiving patent 
the Indians must appear beiore the district court, make proôf of their intelligence 
and ability, and take the oath of allegiance. An Indian couveyed his land by 
warranty aeed on the day be made such proof, and after he had obtained his patent 
conveyed the land to another grantee. Meld, that the second grantee took the 
land, since the flrst deed, being made before patent, was ineSeotual to convey the 
land, either direotly or by estoppeL 

S. Same— Recobdinq — Notice. 

The recoTHling' Of the first dâéd before tbe patent was granted conatituted no 
; notice to the second grantee. 

InEquity. i 

H. M. Jackson, îoT plaintifl. 
A. F. Martin, for défendants. 

FosTES, J. ; The complainants file theîr bill in equîty to quiet title to 
40 acres of land, in Atchison couaty, Kan., alleging title and possession 
in themselves, and further alleging that the action involves a construction 
of a treaty of the United States with the Kickapoo tribe of Indians, and 
that the défendants set upsome daim tosaid property which constitutes 
a,;cloud upon complainants' title^ and pray to hâve the title quieted, and 
for an injunction ftgainst défendants from interfering with complainants' 
possession, The facts are briefly thèse: The land was allotted to Me- 
shem-a-wa, (Peter Cadue,) a Kickapoo Indian, under the treaty with 
euch tribe prodaimed May 28, 1863. 13 U. S. St. 624. On October 
20, 1886, said Indian appeared before the United States district court, 
and made proof as contempla ted by the third article pf said treaty, and 
tooV the oath of allegiance therein provided for. On the 24th day of De- 
cember, 1887, the président of the United States directed a patent to issue 
tp said allottee, and on the 19th day of January, 1888, said patent was 
issued, and delivered to the patentée; and on the 25th day of January, 
said patentée conveyed the land by wairanty deed to thèse complainante. 
The source of the défendants' title is a warranty deed executed and de- 
livered by ^id flllottee to W.C. Cole and A. F. Martin on the 20th day 
of October, 1886, being the same day hè raade his proof before the United 
States court, but long before the patent was issued, and before the presi- 
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dent ordered it to be îssned. This deed was recorded in the office of the 
registçr of deeds of Atchisor) côunty on the same day it was executed. 
AU of thèse grantees are white men, and in no way connected with the 
Kickapoatribe of Indians, and, it appears from the évidence, complain- 
ants are in possession. The question to be determined under this state 
of facts is this: Which of thèse grantees bas the légal title to said land? 
Article 2 of said Kickapoo treaty bas this provision relating to allotments 
in severajty: 

"Uptil otberwise provided by lavsr, such tracts shall be exempt from levy, 
taxation, or sale, and shall be aliénable in fee, or leased, or otberwise disposed 
of, only to the United States, or to persons then being members of the KIc&t 
àpoo tribe, and of Indian blood, with the permission of the président, and un- 
der such rùles and régulations as the secretary of the interior shall provide, 
except as may be hereinafter provided." 

Article 3 of said treaty is, as foUows : 

"At any time hereafter, when the président of the United States shall hftve 
become satisfléd that any adults, being niales and heads of familles, who may 
be allottees under the provision oif the foregoing article, are sufflciently Intel- 
ligent and prudent to control their aSairs and iuterests, he may, at the requesfe 
of such persons, cause the land severally held by them to be conveyed to them 
by patept, in fee-simple, wjth power of aliénation, and may at the same time 
cause to be set apart, and placed to their crédit severally, their proportion of 
the cash! value of the ctedits of the tribe, principal ^nd interest, then held in 
trust by the United States, and also, as the same may be received, their pro- 
portion of the proceeds of thé sale of lands under the provisions of this treaty ; 
and such patents being issued, and such payments ordered to be made by the 
président, such compétent persons shall cease to be members of said tribe, 
and shall become citizens of the United States ; and thereaf ter the lands so 
patented to them shall be subject to levy, taxation, and sale, in like manner 
with the propeirty of other citizens: provided that, before making any such 
application to the président, they shall appear in Open Court, in the district 
court of thfe United States for the district of Kansaa, and make the same proof, 
and take the same oath of allegiance, as is provided by law for the naturaliza- 
tion of aliens, and shall also make proof, to the satisfaction of said court, that 
they are suflSciently intelligent and prudent to control their affairs and inter- 
ests; that they hâve adopted the habits Of civilized life, and bave been able to 
support, for at least flve years, themselves and familles." 

It will be observed that, under the provisions of article 2 of said treaty, 
this land could not be soîd to any person other than a member of the 
Kickapoo tribe with ont the perniission of the président of the United 
States. Article 3 provides the mode by which the président shall act in 
giving hjg. permission to the allottee to alienate his land. Being satisfied 
of the intelligence and prudence of the Indian to control his own affairs 
and interests, the président may cause the land to be conveyed to him 
"by patent in fee-siraple, with power of aliénation; * * * and such 
patents being issued, and such payments ordered to be made by the prés- 
ident, such . persons shall eease to be members of said tribe, and shall 
become citizens of the United States, and thereafter the lands so pat- 
ented to them shall be subject to levy, taxation, and sale in like manner 
with the property of other citizens." The article further provides that 
before making application to the président the Indian shall appear before 
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thô XTnitëd States district court, and make certain proofs estalJishing 
his intelligence, ability to support hiûiself and family, etc., and take the 
oath of alleoiance. Thia proof and oath of allegiance before thé court 
does not of.itself make the Indian a citizen, or sever his tribal relations, 
or. procure him his patent, or make his land aliénable. It is simply a 
preliminary proceeding to his making application to the président, and 
thereafter the président may actin the matter; and not ùntilhis patent 
is issued, and payments of his interest in the trust fund hâve been ordered, 
dpes he cease to be a meniber of the tribe, and become a citizen, and pos- 
éess the power to alienate hia land. It is clear that at the tira e this allot- 
teé made hîs deed to Cole and Martin, October 20, 1886, he was not a cit- 
izéh, but still held his tribal relations, and was incompétent to contract, 
or fô be contracted with, for the sale of his land; and his deed to said 
parties was illégal and void. Under the plain words of the treaty, it 
M'ould seem no citation of cases is necessary; but, touching on this sub- 
j^ct; seè thé following cases: Pennock v. Monroe, 5 Kan. 584; Libby v. 
Clark, US V. S. 250, 6 Sup. Ct. Rép. 1045; SmUh v. Steveas, 10 Wall. 
,527; 8>i4<ion y. Donohoe, 40 Kan. 346, 19 Pac. Rep. 901; Maynea v. 
I/mfe, 20 Kaii,;374. 

• The défendants, however, insist that the title afterwards aoquired by 
the allôttee by the isSuing of patent accrued by operaltion of law to his 
first grantees, under thé çovenarjts of warranty, and that he and his sub- 
séquent grautees are estopped to set up the subsequently acquired title. 
This position is not tenable, A void deed with coyenauts of warranty 
does notconvey an after-acquired title. The grantor was incompétent, 
and under disability, to make the contract. The donveyance was in vio- 
lation of law, and he may repudiate his act; but, if he invokes the aid 
6f a court of,et[ility, he must do equity. The question remains, can the 
patentée or his grantees, with knowledge of the former conveyance, invoke 
theaidoif this court to quiet title against that conveyance, and at the 
same time hold the proceeds of that sale? On this question, eitherparty 
may cite autborities within 20 dayS, and in thé toean time no decree 
Will be entered. 

On further considération' of the complainants' liability to refund the 
purchase monéy paid by Cole i and Martin, the complainants make the 
point that they are bonafide purchasers without notice, and therefore took 
the land freèof such equity. On looking into the testimony, I find that 
both complainaTits testify that they had no actual notice of the prior sale 
by their grantor, and their testimony is not contradicted. The posses- 
sion of Samuels appeared to be substantially the same both before and 
after the sale, and the record of the deed to Cole and Martin did not im- 
pute notice to the complainants; for they were not bound to look further 
back than the date of the patent, as their grantor's power to sell had its 
inception with the issue of the patent, and not before. The complain- 
ants are entitied to their decrée. 
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CoENEix V. Geeen et al. 
(Circuit Court, N. D. Illinois. July 14, 1800.) 

1. jDBGÏfBiNT— EfFECT — PARTIES. 

Where a bill for foreclosure makes a certain person défendant as executor and as 
guardian, and the return to the process shows that he was served as executor and 
guardian, and the biU states that he has an individual interest in the mortgaged 
land, a decree of foreclosure binds him aswell in his individual as in hls repre'^ent- 
ative capacity. 

2. EQOITT PlEADING — DeMURRBK. 

Where a bill to redëem f rom a mortgage which has been foreclosed allèges that 
thé complainant was not a party to the foreclosure suit, and makes the pleadinga 
and record in that suit a part of the bill, from which record it appears that said 
cgmplainant was a party défendant to the foreclosure suit, the allégation that he 
was not' a party, being an averment of a mère légal conclusion, is not admitted by 
a demurrer. 

in Eg^ity. On demurrer to bill. 
Armdrongi Rced & Dyche, for complainant. 
Bi^jee, Ahrens & Decker, for défendants. 

Bloûgett, J. The défendants hâve interposed a gênerai demurrer to 
the bill filed in this case, which haa been argued and submitted. The 
bill charges, in substance, that in 1871 George W. Gage was the owner 
of divers lots and parcels of land in the city of Chicago and vicinity, 
upon which he made a trust'deed to secure the payaient of his notes ro 
the amouht of $50,000; and that in 1873 he made ànother trust-deëd 
upon thë same property, tb secure the payment of notes "to the amount 
$100,000, making a total incumbrance upon the property of $150,000 
and accruing interest; that in December, 1874, after the making ànd 
recording pf the aforementioned trust-deeds, Gage made a deed in fee- 
simple of the same lands to William F. Tucker, which was duly recorded 
in the oflSce of the recorder of Cook county; that George W. Gage died 
in September, 1875, aftér the exécution and recording of said deéd tp 
Tucker; and' that Tucker dièdabout September, 1887, leaving him sui- 
vi ving a widow and two children as his heirs at law, and that since tlje 
25th day of January, 1890, those two children and heirs of Tucker haye 
conveyedall their right, title, and interest in the said property to the 
complainant. The bill further charges that in November, 1875, the de- 
fendant Mrs; Greèn, having become the ovyner and holder of the notes 
securéd by said two trust-deeds, filed in this court a bill to foreclose tliè 
same; that such proceedings were had in said case as that a decree o£ 
foreclosure was entered, finding that there was due to the complainant 
Mrs. Green the sum of $186,566; and that on thé 2d day of January,' 
1877, ail the said lots and parcels of land were sold under said decree: 
and Mrs. Green became the purchaser thereof, which sa.le was duly con- 
firmed, ahd a deed made to the purchaser by the masler in chancery 
of this court. The bill further allèges that William F. Tucker was the 
owner of record of ail the said lots and parcels of land at the time of the 
foreclosure proceedings, and so remained up to the lime of hisdeath; 
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that he was not made a party défendant to the foreclosure proceedîngs, 
nor ever in court, nor sûbject to the orders, debrees, or judgment of this 
court, and avers that the foreclosure decree is not binding on him, nor 
on his heirs, noir on the cômplainant.as a granlee of ' his heira. Com- 
plainant then asks that an accounting be had of the rents and profits of 
the propejty, .^ince; t]?,,e convenance thereof to the (ïéfeQdant Mrs., Green 
and others,iand.oSers to pay whatêver shall be found to be due upon the 
'Saidi;H;'s|rw^f^i^ after d0d^^ rents and profits receîvëd by Mrs. Green, 
aind prays ttat he be allowed to redeem said promises on the payment 
of whatêver is sp found due. The bill refers to the prders, decrees, 
and mes in the foreclosure proceedings for more spécifie, statements and 
detaila in ffegârd to what Was dône in that suit, and ftlàkes thè saine a 
partpf t&ebJil^ ■:. Anexamïnationof the bill in the foreclosure. pase shows 
that the introductory clause of said bill was as foUows: 

"Tour oratrix, Hetty H. B. Green, who is a résident of Bellows Falls, in 
the State of Vermont, and cilizen of saitl last-immed stité, brings this htir bill 
of complaint against Sarah H< Gagé; â i-eâldëût of the cit^'df Ghicago; 111., a 
citizen of the state of Illinois, and the wld&w of the laie (îeorge W. G«ge of 
Chicago, deceased, and executrix of his last will and testament, Eva Gage, 
llarjr B. (Sgga, Carrie E. jS, Çlgge, Alioe Gage, GeorgpW. Gage, Jr., and 
lD#Vil '^'. G^gë/'chiidren M of said 

ehî'ldr<»n bëlng nèw resideiïts bf the éitj^bf Chicago, and citiaiens of the state 
of IMinoiBi ttoe said twoîâstinamedohlldreni George W. Gage, Jr., and David 
^é Giiige» beiflgminors, William F. Tuoker, Joseph IC. Barry, and John W. 
(^app,. jE^l pf ^hom are résidents of th€> cpqjoty ofCpiofcy state of Illinois, and 
g^tii^eqs p^ s^^id iast-namëd ^ate, and guardijansof çaid) qinQr qhildren; the 
aaiti Williàin !^.1uckér bëihg àlso biie of ^he executors of the last wlU and 

tèëialijént'oï said Géotgè 1^. Gàgei debeaaed." 

;'.'■' '>"i^ .ii.; v'! ■•'"'^: ' i;-- ., ■ ■.■!-■:■ ■■'•■ '■ ■' ■■-.■■'•■'■■ ■-■ ■- 

j , An<ï) 4n ftnpther part of the bill thecOmpiainantstates àa fpUows: 

•'Youè oràttix further shOwS that thé sàid George W; Gage, the maker bf 
said notes, iMrotofore.to-wit^pn the 24th day ôf SeptetdberT 1875, at Chicago 
^resai^ Hieparted this lif e. leaving himsurviving tbesaiQ Sarah H. Gagei 
hjs \|ri3ow,j ftnd the said Eya Gage, Mary B. Gage, CJairieE. S. Gage, Alice 
Ga,ge, George 'W. Gage, Jp,, Bavid À, Gage, his only phildren, the last twp 
riâitoéd bfeih^' niîhorë ; and lèaVing a last will and testament, in ànd by which 
hfeappbintèd the said William F, Tuçkér, Lewis li. Ôbburn, and his said 
widow execibtors and e^cutrix, and dev'iséd to themi ujîëh certain conditions 
tberein named, ail his reàl estate, havfng before that timei, as appears by the 
reqpç^a in ^id r^çorder's olflpe, by deed^?£eouted by hinvjaetf and wife, dated 
I^^cenibër ISt,.lS74> and recorded in said recorder's office, December 19. 1^74^ 
for tiie çbnsidei;àtion, as expressed ins^id deed, of $24;,^O0, çpnveyed to said 
Tucker ti^U said pfeinises hërein dëscribéd, subject tosaid ihçumbrances. Your 
oratrilsfurtbér shows that said aboye-nainëd parties agaiiii^ whom tliis bill of 
complaint tsbroUght hâte* or claim tb hAve, some intéirést in said premises 
described. in said trust-deeds by mortgagOj judgmeht, rconveyance, or other- 
wise: butiTOUf .oj|>trix ^bjt,es thpse interest», whatevetthey are, are subject 
to tliej;|ghis.pf y;9fjr oi'^r4x:un^er her seçurities beforç mentioned, and can- 
nipt be set' upâgaînst the saine, nor In any way interfère t,berewith.." 

■ And; the Ipràyer for pïbbëss was that the pfocèë?' Of the court might 
iesuej '^direotèdto the said Sarah H. Ga.ge and the other'défendahts here- 
jabitjfore riataed," etc. The; aumoions tyas issued ih the base, and ran 
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agâinst Saràh H. Gage, widow, and the ehildren of tlie Baîd George Wi* 
Gage, (naming them,) William F. Tucker, Joseph K. Bârry, John W. 
Clapp, guardians,-etc., "William F. Tucker, executor," etc., and the re-' 
tum of the marshal was that he had served the writ by personally de- 
livering a true and correct copy thereof to each of the défendants named, 
indluding the name of William F. Tucker, guardian, and William P. 
Tucker, executor, on the 8th day of December, 1875. This summons 
was returnable on the first Monday in January, 1876. On the 5th day 
of April, 1876, (the first Monday of April having been on the 3d day 
of said month,:) a default was eutered, in said cause, the record entry 
of which recited: Mrsl, service upon some of the défendants atid iap- 
peàrances by them, and then proceeds: 

"And it appearing that due and légal personal service has been had npon ail 
tbeoiher renjainingdefendants in this cause, by service of subpœna inthis cause 
upon them respeçtivety, and that each apd ail the défendants in tbis iCauso: 
are nowlpgally befpre this court, and subject toitsjurisdiction, and that 
neitheroî said défendants hâve pleaded, answered, ,or demurred therein, ex- 
ceptin'i^lhé ^oUb wing named defehdants, [naming tbëm,] nôt includiug TUckëïr 
in any «Sapaeity." 

The. qrder was in the following words: 

"On jnotiqn of complainant's solicitor Itis prdered that eaeb and ail of said 
défendants whahayp not pleaded, answereej, or demurred, as aforesaid, namejy, 
[thëii naming the widowandcbndrenof George W. Gage, William F. Tucker, j 
and otliérs.j do pleàd, answer.or demur tb the hill Qf éomplaint in this cause! 
iiistunter; aM saitt last-named defeiidants, havîtig èach been threè tiiaeà' 
called sd tb do, cotte not, but maké default; and it is hereby ordered, àd'' 
judged.and^eereedithat as to each af said défendants last named and somafc-v 
ing default a^ aforesajd said biU «f, complaint and the matter» and things 
therein contained betaken as and for confessed." , . ,:: ... 

It will be seen from thèse quotations from the record that, while the 
bill in this ciase avéra that Tucker was not made a jiarty, and not brought 
before the cpurt, it does appear that hè was made a party distinctiy in 
his représentative capaoity as executor and guardian, and that the bili 
also clearly and distinctly charged that the conveyanoe Was made to him- 
by Gragein December, 1874, whereby he becanàjethe owner of the preni- 
ises in questioû,; snbject to the trusfr.deeds. Thé bill averring, therefore, 
a mère légal conclusion as to Tucker's not being a party, that averment 
is not admitfed by the demurrer, unless facts and circUmstances set forth 
are sufficient to sustaiii the allégation. Ooidd v. EdUroitd Co., 91 U. S. 
526. There can bô no doubt that Tucker was before the court in his^ 
reprësçntatSvecapàcities, and that the bill also contained sufficient aiwir-^ 
ments to put him upon answer as to his individual interest in the sub- 
jeçt-matter of the controversy. In Brasher v. Van Gortlandt, 2 Johns.- 
Gh. 242, the bill was against a committee of a lunatic. The subpœna 
was issùed by the clerk of the court, but he omitted the addition (yf the • 
plaintifi» fis executors and of the défendants as a committee, believing 
those additions unnecessary in the process. A default was taken against 
thèf)d8fendaiit& as committee, and a deoreeentered against them as such. 
Upou: au application to set aside th,e default and decreeupon theground 
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tbat tti«y:Wéft not served as ia- committee, the court held thaï the de- 
fendants wpretob late for this objection, and that the process was sufB- 
ciently applicable to that bill. Aiid, in Waiton's Ex'r v. Herbert, 4 N. J. 
Eq, 78, the bill was filed against James Herbert, surviving exécuter of 
James, Herbert, deceased. The prayer was for process against said 
James Herbert. The subpcqna issued against James Herbert generally, 
without stating his officiai character, or stating the character in which 
he was sued. On a demurrer to the bill the court said: 

"It Is by inspecting the bill that the défendant aseertains the nature of the 
charge against him. The subpœna only gives him notice that there is a bill 
flled against him, and, if, he be properly charged in the bill as exécuter or 
deVisee, or in any other capacity, it is not a good objection that the subpœna 
is issued against him generally." 

' Upon the prinCiple asserted in this case it seems quite clear to me 
that Tucber', having been served with process in his représentative ca- 
pacity, 'là'as chàrgëable with hoticé 'of the entire conterits of the bill so 
far as' ît affected Bim in his repfésentative or his iiïdividual ca,pacity, 
a'na tnat it does not lie in his mouth to say that he was not properly be- 
fore the court. When'Mr. Tucker was summoned into court as execu- 
tor and guardian he was chargeable with notice of the entire contents 
ând scope bt'th'ebill, bôth as it affécted his représentative and his indi- 
vidual capacity. He certainly must^è tonclusively presiimed to hâve 
khowh thà?, ^,^'bill "was peiiding to fpreolose those two trust-deeds upon 
the propé^ty, ^wbich he had'acquiredby the deed from Gage in Decem- 
ber, 1874, and that he had himself individually acquired title to thèse 
lahds by a. deed; from Gage, subséquent to the making of those trust- 
deeds. I anï thereforé clear that Tucker was sufficiently made a party 
before the court, to bind him in his individual as well as his représenta- 
tive capacity* ;> 

; The record ;entry of the default also recites that aJJ the parties default- 
ing, among iwhom were Tucker, had bôen duly served with process, and 
as there was ample time between the issue and return of the summons 
spryed on Tucker in his représentative capacity and the time default 
was takett at the Aprilt^rm, 1876, for the issue of an aliaa or plures 
sumtnons upon Tuckeif individually, the court will, I think, présume 
sjjch servicei was obtained as is recited in the brder of the court. 
^obinson y. Fair, i28\]. S. 53, (page 87,) 9 Sup. Gt. Rep. 80; Sargeant 
v.rBank, 12. How. S71;. Mdvey v. Gibbons, 87 111. 367. It may also, 
Ithink, be urged with grçat force that this bill should not be sustained 
on the ground of the lâches of the complainant. Tucker had acquired 
his title before the foreelosure proceedings. The foreclosure proceedings 
were eompleted on the2d of January, 1877. Tucker lived until Sep- 
tember, 1887)^ — nearly 10 years, — and there is no allégation or state- 
ment in thelbiU that he Or his heirs at law were then labôting underany 
disiibility. .This suit was not commenced until April,- 1890, so that there 
has been ajperiod of over 13 years since the commencement of th« fore- 
closure proceeflipgs, and the vesting of the absolute title to this property 
in the jCoRiiptekiant, and yet nô attémpt is made to explain thjs long de- 
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lay, or to give any reason why the complainant, or those under whom 
the complainant claims, hâve not instituted proceedings at an earlier 
day, and it has been heid by the suprême court of the United States that 
lâches may be availed of as" a défense oIi demurrer. Landsdale v. Smith, 
106 U. S. 391, 1 Sup. et. Rep. 350; Speidd v. Hmrici, 120 U. S. 377, 
7 Sup. et. Rep. 610; Richards v. MackaU, 124 U. S. 183, 8 Sup. Ct. 
Rep. 437. In the latter case, a bill to set aside amarshal's deed nearly 
1 2 years after the sale was held to be too late, and the lâches was held suffi- 
cient on demurrer. I choose, however, to place my décision in the case 
upon the ground that Tucker was sufficiently before the court in the 
foreclosure proceedings to be bound by the decree of sale there made, 
and that those clainiing under him cannot now complain that he was 
not specifically served with process in his individual capacity. The de- 
rr^urrër is sustained, and the bill dismissed for want of equity. 



DiLLON et d. V. Kansas City S. B. Ry. Go. 

(Oireuit Court, W. D. Missouri, W. D. August 18, 1890.) 

INJDNOTION— EmINENT DoMAIN— StATE AND FbdEBAL COURTS. 

Under Rev. St. U. 8. § 780, which forblds fédéral courts from staylng proceed- 
ings in State courts except in bankruptcy maiters, a fédéral court wlU not, pend- 
ing a oondemnation suit in a state court, enjoln the petitioner from entering upon 
tbe land sought to be coademned. ' 

In Equity. 

This is an application for the writ of înjunction, and grows out of the 
foUowing state of facts in substance: The Kansas City Suburban Belt 
Railroad Company heretofore began proceedings in the circuit court of 
Jackson county, Mo. , for the condenination of the right of way over 
the Missouri Pacific Railway Company tracks within the corporate lim- 
its of Kansas City, in said county. Conformably to the state statute in 
such case, upon presentirig the pétition to the circuit court, stating that 
the two corporations were uuable to agrée upon the compensation, etc., 
the court appointed threè commissioners toreview the premises, andhear 
évidence, and make report. The commissioners proceeded, and made 
their report, fixing the compensation at one doUar, and determining the 
point and manner of making such crossing. To this the Missouri Pa- 
cific Railway Company filed exceptions in the state circuit court, the 
gravamen of which was as to the manner of the proposed crossing. On 
the hearing of the exceptions much évidence was submitted by the par- 
ties, and the matter taken under advisement by the state circuit judge. 
That court having adjourned until term in course, to-wit, October next, 
the controversy in that court is thus left pending and undeterœined. 
The petitioners, John F. Dillon and Edward D. Adaras, now come to 
this court, and présent their pétition, stating, in' 'substance, that they 
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^ç,,^|ti?eipis pf the SitatftjOfjNew York^ia9(i,,are the truisitees of and. for 
certain bifin^holderB , owning an4, holdiag; $?Q , 000 , 000 in. bonds, secured 
çy a Erftiinortgage on fiïlthe lines. of r^ilroad knpwniasthe Missouri, 
Pacifie ^ailroad, which n^ortgiage béars date Noveraber 15, 1880, and 
is dalyrecorded in sajd çounty. By tbe terms and conditions of this 
mprtgage thèse bonds are moi yet due,van4 the right of possession, and 
the , possession , in fact, o^ Sjaid mortgaged. property remains with the 
mortgagor,, the conditions i'pf tl^e aamenot having been broken. The 
biUalJ^f^ that the said trustées and mprtgagees were not made parties 
to gaid condamnation proç<eedings, nor notified tliereof, and asserts, as 
a imatter of law, tbat in contemplation pfjthe state statute they are own- 
érs, or, at le^s]t part owners, pf the ^isspijri Pacific Railway Company, 
and ejijliitled, to notice, aniiio be made parties défendant in the çon- 
demnation .nroceeding; th^tj t»y reasqn j pfj t)?ei proposed- appropriation 
of the rigfii ofway over the said Missouri Pacific Éailway Company, 
and especially as to the proposed manner of effecting the crossing thereof 
by the Belt Railroad Company, as reported-by the said commissioners, 
the property of the Missouri Pacific Railway Company will be greatly 
and irreparably damaged, materially interfering with the passage of ita 
cars, carryingfteights and'péssehgérsV si) as to mateKaliy cripple ita 
traffic and business, and impairing the said security; that, as provided 
by the state stâtù te', on thecomitig in of ëaîd report bysaîS commission- 
ers, and filing the sanae, and paying in to the clerkof thç state court the 
Bum .awarded as compensation by thé coiiimissionërs, the said Belt Rail- 
road .Company threatens and is about tp proceed to enter upon the right 
of W'ay Pf the Missouri Pacific Railway Company, and efiect said crosa- 
ing, before the final hearing in said state court on said exceptions, and 
the right of the Missouri Pacific Railway Company to a trial de nmo in 
said circuitj court before a jury as to the -issues therein involved. The 
pétition allèges tha,t the only s^ff and pvaptioal niode of effectiug a Cross- 
ing pf the tracks ôf tl^e Missouri Pacific Railway at the, point in contro- 
versy is either ,hy an Qverbead bridge or an underground way, to which 
both the corporatipn and said mortgagees give their consent, without 
cpmpensatipn fronj the j^elt, Railroad Cpmpany. The prayer of the 
billisthat an injunçtion begranted restraining said Belt road, its agents, 
servants, etc., frpm going uppn and making such orossing, as re^wirted 
by said commissioners, at grpde, and -frpm ; opéra tifig sai4 Belt road at 
a, grade, Crossing, apd for further propey jrplief .upon the final hearing. 

,/ldawM cfc J5î4çfoier, for conipjainants. : ; : ., 

J. McD. îKmfcfe, for défendant.. 

Philips, J, The discussion.in this case bas taken wide range, cover- 
ijjg many questions, both iss tp the regulftrity of the proceedings had in 
the state court and the right of the Qiprtgagees or trustées to be . made 
parties tp the, condamnation proceedingbietp,; On many pf thèse ques- 
tions I enterta^' 4ecided ppi^ions, but their .expression hère is rendered 
unnecessary,in,.Yii%V,'Of the -conclu sipn reaiCh^d uppn a preliminary or 
jurisdictipnai question^ Section 720, Rçy. St. U. S., décores that — • 
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!vi "Thewrit of injunction shair nofc be granted by àny court of the tTnited 
"States .to stay proceedings in â' court of the state, excépt in cases whéi'ë sùeti 
injunction may be authorized by any few relating to proceedings in baak- 

ruptcy." 

This xestriction had ita root in that doctrine of the law so aptly ex- 
pressed by Mr. Justice Gbieb in Peckv. Jmnesa, 7 How. 624: 

"It is a doctrine of law too long established to require a citation of au- 
thoritiéa thàt, whôre a court haa jurisdiction, it bas a rlght to décide every 

' question' which occurs in the cause, and, whether its décision' b& correct or 
ptfaerjWiise, its judgment, tiU reversed, is regarded as binding in evèry otber 
court; ^nd. that, where the jurisdictipn of a court, and the right of a plaiatiS 
to prosecute his suitin it, baye once attached, that right cannot be arrested 
or ta'^epàwayby proceedings in another court. Thèse rules haye their foun- 
datiiwi,'tiot itierely in comity, but in nècessity; for, if onè lùay enjoiri, the 
othei" nùay tetort by injunction, and thus the parties bé without rèmedyj "bé- 
ing Mabléito a process for contempt in One, if theydare to proceed Mtbe 
other. Neither can one take property f rom the custody of the othèr by ré- 

(plevà|]if. or any other proçeas,. for this would produce a çontiict extremelyem- 
barrÂspingto the administration pf justice. In the; pase of Kennedy v. #wi! 

;<)/Ca««y^i, 2,ëwanst. 313, X«rd EjcnoN at one time granted an. injuBctioni^o 
restrâjin aparty from prpceeding in.a suit pending dp the court of sessions 

'pî ^cotland, whifih, on naore. tjiature rèflection, he dissplved, beçause it was 
admitted if the court pf çhancery qould in that way restrain proceedings. in. a 
iôrèigp tribunal, the çoit^i't of sessiops might equally enjpin the- parties {rpm 
proceeding in. ehancery, and thus tiiey -wpuld be unable to prpceed in eitber 
court." r 

- ïn the> adoption of the addition to the act establishing the judicial 

-court* •&{ thè United States aS early aè March 2, 1793, this limitatioà oh 

■ to jtlifisdietion of fédéral courts wàs placéd upon.thè statutes to givé tÏÏe 

force of positive law to this rule of comity, in order to préserve the es- 

Behtiaï -atidnèeessarjr eoimily betwèen the fédéral and state courts; and 

td mytltaiin the iiidependéhce of each. This rule was applied in D^^s 

Vi WoleoUfà Oranch, 179^ whefë an action was first beguii in thè state 

.^côurt upon a certain instrument ofwriting. Afterwards défendant bé- 

gau sttit in ohàncery in the state Coïirt to cancel the instrument, and en- 

joiii' thè' plaintiff from proceeding in the law action. On rembVàl of 

this chanceiy suit to the United States court, the action was dismisSed 

for the reasOn that the fèdé*al court under the statùte in question TVfts 

forbidden to grflnt the injunction. This rule bas been applied te a var 

riety of actions. U. S. v. OoUms, 4 Blatchf. 166; F^k v. RaÛwdy Cb;, 6 

Blatchf. 399; i^g'g'gv. Johvmn Gb.jô Wall. 195; Ortanv. Sinith, 18 How. 

•265; Peckv.Jenness, supra; Haines V; Oarpmter, 91 U. S. 257; in re 

Sawyèr, 124 W; S. 219^ 220, SStlp. Ct. Eep. 482; Yick Wo v. 0(n«%; 26 

Fed.Ilep.207. '''- '" ■■■ ■; "' y'"' 

' It can mdbe no différence, as claimed by some of the Côuiisel in alrgo- 

mént, thât the order of restraiht asked for would gô against thè' bofpô- 

rationand its agents faind' servants, and not àgàinst thé court a,s sùcli, or 

any offlcer thereof/ lixPeck v. Jennèw, supra, thé' dourt, meetitig à like 

■'suggestion^.says;'.' ■ i'/' "'■■ ■"--■■ '■i'- 
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"The f«et that an injunction goes only to the parties before the court, and 
not to the court, is no évasion of the difflculties that are tbe necessary resuit 
of an attetupt to exercise tbe power over a party wbo is a litigant in another 
and independent forum." 

Whether the effect of the injunction is to stày or prevent the opération 
tion of iitigatibti in limine, or a judgment rendered or to be rendered there- 
in, in the State court first acquiring jurisdiction, it falls within the terms 
of the prohibition. Haineay. Garpenter, 9,1 U. S. 257 ; LHal v. Reynolds, 96 
tJ. S. 340. ïnBfftmelaer &8. R. Co. v. Bennington & R. R. Go., 18 Fed. 
Rep. 617 , the bill was brought to restrain the défendant road from eûlering 
upon the orator's railroad under a claim of authority of an act ôf the 
state législature. The ground of relief claimed was that the législative 
act was beyond the power of the législature, and therefore gave no au- 
thority to the railroad coœpany to proceed thereunder. The prayer of 
tljié bili was that the défendant, its officers, agents, and workmen, be re- 
ètrained from running upon that part of the road, and for further re- 
lief. The court says: 

'"As'^fto action or interférence except shch as may be àuthorized and had 
uflddrthe proceedings in the suprême coiirt is threatened or apprehended, 
there Jé^tto relief to which the orator is hpre entitled, unless it is relief from 
thbse proceedings. The prosecation of thèse procëediiigs, or the carrying 
eut bf ôteh order Or decreeas the suprême court may make upon them, must 
be restrilitied if anything effectuai is to bedone in thls case. The restraint 
of 'thë ëicëcutîon ôf complète fulflUment of piroceedings of a judicial nature is 
in effebt the satiie as the restraint of the proceedings themselVes." 

Mr. Justice Bradley, in Haines v. Oarpmter, supra, said: 
"Xn thelrst place, the great object of the suit is to enjoin and stop litiga- 
tion in th^ State courts, and to bring ail the litigated questions before the cir- 
cuit coprt. Thls is one of the things which tbe fédéral courts are expressly 
prohibited from doing." 

So hère, the Beli Railway Company, under the authority of the state 
statute, çlaims that in the condemnation proceeding in progress in the 
state cojurt, ^fter the coming in and filing of the report of the commis- 
sioners, and tfae payment into the clerk's office of the damages assessed, 
it has.a r%h1; to enter upon the tracks of the Missouri Pacific Railway 
Çqnipapy; ^r the construction of the proposed orossing. The conten- 
tion of counsel for the Missouri Pacific is that such asserted right is pre- 
maturp.^it )Sa|<^ stage of tbe proceeding in the state court, and cannot be 
Jawfully a^erte^ until after disposition of the exceptions to the report, 
and aftçjp,. tbe exercise of the right of a trial de now before a jury at its 
demand. , But that is the very question in controversy, and pending in 
the state court, which it is compétent to décide; and the unavoidable 
effect: ,c^f a djeçree of injunction from this court restraining the Belt Rail- 
way Company, its agents and servants, from entering upon such work 
aniï. (?ptn)Lpl^tii>g the crossing^ is to stay the right of «ntry claimed by 
the partji seeking fhe condemnation in the procejeding, in the state court, 
aridt» draw tbe litigation and détermination of that yery question into 
Jjhia, court. And if the order and decree of this court is to effectuate 
and àccomplish the manifest purpose of this application for a writ of 
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înjunolîon, it must stop and foreclose any further proceeding în the state 
court. We cannot shut our eyes to obvious facts, and hear only the 
form and semblance of things. 

In Railroad Co. v. Scott, 13 Fed. Eep. 798, suit was instituted in the 
state court of Texas under the state Jawsfor the condemnation of certain 
laiids for the right of way of the road, Preliminary proceedings had 
been conducted therein up to the report of the commissioners as to the 
amountof damages, and the filing of objections thereto by the défend- 
ant land-owner. Thereupon the railroad company filed its pétition and 
bond for, removal of said cause to the United States circuit court. The bill 
ofcom plaint filed in the United States circuit court charged that the de- 
fendants were proceeding with said cause in said state court in défiance 
of the pétition for removal, which would resuit in the annoyance and 
damage of çomplainant, compelling it to litigate in two différent ju- 
risdictiona, and causing irréparable delays and injury to the railroad 
company in fulfilling and meeting certain contracts. An injunction was 
therein prayed to restrain the parties from any further proceeding in 
said pending action in the state court. Paepee, circuit judge, hçld 
that the injunction came within the inhibition of section 720. He said: 

"Hhe case hère is one where the state court undoubtedly had prior jurisdic- 
tlon, and thp question as to whether that jurisdictionhas ended, is in dispute 
between,the,parties; the state court, uodoubtedly, still claiming jarisdiction 
notwithstapâlhg the pétition and bond filed therein to remove the case to this 
court. Thé Ihjnnction asked for must be refused." 

The sapie rule was followed by Judge Dillon in this circuit in Chaffin 
V, St. Loy,is, 4 Dill. 19. In that case theie was a litigation in the state 
court between the city of St. Louis and the St. Louis Gas-Light Com- 
pany, quite familiar to the profession and those acquainted with the ju- 
dicial hjstory of the state. Pending the action in the state court, Chaf- 
fin,. a non-resident stockholder in the gas-light company, filed bis bill 
in the United States circuit court against the city and the gas company 
and the Laclede Gas Company alleging that, owing to the manner in 
whi^.^hat litigation was being conducted on certain concessions made 
andfjaQÎ? done therein by the gas company in which he was a stock- 
hoMeiFjhis rights as a stockholder were being greatly prejudiced, and 
injury was being done to bis stock* and asking that the city be enjoined 
from further prosecuting said suit, and for certain other matters of re- 
lief. The prayer for injunction was amended by striking out so much 
as asked that the city be enjoined from further prosecuting said suit. 
Judge DiLLON, of this, observed: 

"But, notwithstanding this, it is évident that to grant the injunction 
sought would, if it were effectuai for any piupose, be so only because it 
would in sorae way interfère with the progressof the litigation in that court. 
This the fédéral court is probibited from doing directly, by section 72p, 
Kev..St U. S.» 

If the purpose of this application for injunction, and its effect, if 
granted, be not to prevent the Belt Rail way from entering upon the 
ifight of way of the Missouri Pacific Railroad for the construction .of a 
v.43F.no.2— 8 



''y6âèîng''5nlthe condëmnàtibn pirô^éëdings,' whët ï«triëd5^ '6r mèèieïirè of 

' tîrdféCtiori trotild any deèïeë thiscsourt might make âfford the complaiù- 

ants? Under.the action already had in- the statë cà'ékt, or act upon the 

'''final jùdèment tobé fliàde theréi'ri at the 6nd of tbé pénding litigàtion, 

' ' the Belt Ràiiwày Compariy wôuld Hâve the àuthdrity qf the state court, 

' and' the state statute ày'construed'by the'court, tb enter ùpon the con- 

sti'àctiori'ôf the cross-tôàd. In éd éritering, it àhd its etnployes woiild 

; clàito; thjtt they had thë inanclate ahd 'pïocess of the State court author- 

' izing tihfeM thierëto; To éhforcë thë injùnàftion gràûted by thia court its 

inàrshalwbuld bel sent tbârrest tiiej)arties for cbntémpt. With equal 

authôiît^*aftd likië jùdiôiâî eôimily and courtesj' thé stftte court, on the 

recognisMd'thèory qf ha;vîhg first àcquired jurîstîibtidri ofthë cause, 

' might îèëtle its injuiction >gsiinèt' the United States ihai^hal, his depu- 

ties,' fcndj, îpërchahce, ^osse ccnniiak^;Ï6 restrain tfcém from 'interferiûg 

• xirith thsé'rights of IhèBëlt Eàiî'waj?' Company iiMer thé judgment or 
pi:6d6eiâih|^ of the stâté équrtv It tyfts, as I cohcèîve; thé Very purpose 

'; aûd pbli^' ôf thé fëleriû statute uirtdër discussioh tq' prevëiit such un- 
'■ sëèmîy' èlùd hurtful éôli&icts betvi^ëén thé respective' Courts and discredit- 

• able éôllisi&s bétwëeh tfièiir rûîriistferîâï o'fficers. If, m conterided for 
- by thé tïiïstéesof the EtiortgageeSjthey are aiéeessary parties to the con- 

detnnàÙofa'hrbceedîhg^ii- the State tiotot, lind thëy are ttttt thadë parties 
;' thëi^^fh'^^ftri^i^tilioh'taiken ôMjtidg^'en|| ^Tëndered' by' tljéjstiaté 'court will 
noi bina thé moriigàgée8:jà,nâ;Ieayé,'ttieii;'right qf iwitiçOi !|"br.t|ié pj;btêë- 
tion of. their . interests intact. Masteraon v. RaÛroad Cô., i2 Mb. 34^; 
■ MèëMHe^i''myof Màbély, 79 Mbl' '41^5 , And if , -fis a* mattër Of fact , 
the à^ipropi'iatiori of thé Wght oivi&y for the mbrtgàgëd rbad and the 
mahnér of éfiecting thé crossihg thïJEÎàteh materid injti^y to thesecurity 
of thé iiddirt^gè, the nlôrigageésiare; bettainly tiot witeut- remedy in 
thé'pTbiJ^fbifùïn for thé. pfbtectibn'df their rightsàrid interests. If it 
shouM bèbinié apparent àiftér the'éase is fihally ended ifii the state ftourt, 
And thé Bélt roâd had ëntéred atïd^egun operating its road bver that bf 
■■thé Miièquri' Pacific, that'the use sb^amaged the'fiibrtaged premisès as 
tb tiiatërially împair the security, lâtn not prepàred to say that^ifenon- 
irësident hi'qrtgàgeés cbuld Mt comè into this court fqr relief iiî 'bri àp- 
Jtfbpriate fbriri bf iaction. But uhder the présent âftitiM qf the baSëfl am 
fbrbidden' tb grant the temporal'^ Writ of injunction, and the sàteie is 

-*éfUéed. = '^-'- ::>;.'■■:.' - ■ n,; .:;„ . ■■ . 



' 1. iMMTGBATiok— CoiïTBAOT EiABOis— CONSTITOTIONÂI, IiAW. '■' ' ; 

The aot of congress proMbiting the importation of aliéna nnderéOBtract to per- 
, ; torm i^b^T is a constitutioual exercise of the-po wer to ^egulate commerce with f or- 
\eïgd'nâtîtos:'B'ollbwih^'ft S. v.Çràiei 38 Fea.'Kép.'?95. ' ' 'i - ' '• 

U^di^rsaid açt,.whi<^ 'directs the seqretiairyot the treaauiy not. to permit [Such 
alténs t6 land, tne f act wat the réf usaî ot'â; permit) to land la to confine the imèii- 



t,, g]:;aint to tbe sMp on which he cape wbile sbe remains in port, does not authorize 
' ' fiïtn%à be released undèr hbibèai èorpus whân it cléarly appears that he is withln 
the purview of theaçt. 

At Law. Pétition for habeas corpus. 

Domenico di Florio, ^n aljen immigrant, being barred from landing 
at New .York by the collectpr bf fhie port, appHed for his release from the 
collector's Custody. 

Lcrremm VUo, for petitioner. 

Danid G'Gonnéll, Asst. U. S. Atty., for the collector. 

Lacombe, J. The question as to the power oif congress to regulate 
the admission of alien passengers coming to this country was considered 
in Henderson v. Mayor, ete., 92 tJ.S, 259,,aiid Edye v. Robertson, 112 U. 
S. 580, 5 Sup. et. Rep. 247; and the views therein expressed seem con- 
clusive as to the constitutional points raised in this case. This very act 
of 1885 bas also been considered in U. S. v. Craig, 28 Fed. Rep. 795, 
by Judgé Bbqwn, in the sixth «ircUîti and itâ constitutionality sus- 
tained. 

It is ai vâlid exercise of the power of congress "to regulate commerce 
with foreign nations." Any argument as to tbe merits of the act, which 
îs no'dôttbt to some extent areversal of the judicial policy of the gov- 
ernment of this country, is one to be addressed to congress, and not to 
the courts. The act, as amended in 1887, provides tbat any alien pas- 
fiëhèet àrfîving in this port in any ship oi* vessel, who cornes under con- 
tract or agreement, paroi or spécial, express or iraplied, made previous 
to the importation or migration of such alien, to perform labor or 
services pf any kind in theiUnited States, shall not be permitted to land, 
and thetsecretary of tbe treasury is by the sixth section of the amenda- 
tory aç,t çharged with the duty of enforcing this provision. The secre- 
taiy of the treasury, in this case, acting (as be necessarily must) through 
bis subt^ydinate officer, the collector of the port, refused to permit the 
relajtors to land, and may be said to restràin them of their liberty to that 
extent. : By his refusai he necessarily confines them to the limits of the 
ship, and tq review tbat restraint this writ of habeas cprpua was granted. 
The coUepIjor. returns tbat he refuses the permit, and confines them to 
the ship, ibecause they hâve corne to this country under such a contract 
or ggreernent aS; was referred to in the first section of the act; that is, to 
pertorm labor and services for some one else after they came hère. The 
presumption is that as a public officer he performs hjs duty, and thàt 
he refuses the permit only because thèse alien passengers were iia fact 
imported under such contract. That presumption may be overcome by 
propf, but ,it is not sp overcome in this case. AU that appears upon 
that branch of the caseis the statemerit of tbe relators themselves, an-: 
n^ed to, the return, by which il appears that they bave come by this 
ship from RIarseilles, arehound for Ëittsburgh, Pa.; that their passage 
Hjpney from the point of «a,iling was furnished by Francesa Davesa, a, 
njan who is now working Jn Pittsburgh» Pa., and that they also bave 
agreed to rpj^ay the costpf t^eir passage to Francesa Davesa, for whpm 
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they further agrée that they will work at any kind of employjméût at 
wages stated by him. It appears, then, that they are withia the prohi- 
bition of the statute, and the coUector, or other représentative of the 
secretary of the treasury, was theréforeclearly authorized — in fact, it was 
his duty — tp refuse a permit for their lan'diug, although the effect of 
such refusai might be to confine them to the limits of theship while she 
remains in this port. The writ, therefore, is dismissed, and the relators 
are remanded to the custody of the coUector. 



BULLER ». SiDELL et al. 
(Circuit Cov/rtt s. D. New York. June 11, 18«0.) ' 

1- PLBADIKCK-ShAM AN8WEB»T-MO:riOK to 8TOIKE OUT-n-AeTIOÎI ON. Jddoment. 

In an action on a judginent, in whlcli ït appears by thé ansWet that the défend- 
ant entered his appearanoe by attorney, a paragraph of the answer, denylng 
knowledge or inforniation regardiug the judgment sufflcie^t to f onn a belief, 
should be stricken ont as shain. - 

a.BAkB.;'- ■■' ^-'''' ■ • ^ 

A paragraph of the anawer, which; merely dénies indebtedness, should also be 
stricken ont. 
8. Samb— Ëqottablb Depensb. 

A paragraph of the ansWer, seeking to impeach the judgment sued on forfraud, 
should be stricken out, since it attempts to set up an équitable défense to a légal 
action. 

At ijftw. 

Motion to strike out certain paragraphs of thè answer as sham. The 
action was upon a judgment in favor 6f the plaihtiff against the défend- 
ants, recoVered in the United States circuit court for the district of Kan- 
sas. By the thîi'd paragraph the défendants, in substance, averred that 
they were induced to entera gênerai appearance in the KansaS action 
by certain stipulations of the plaintiff touching the judgment which hé 
would enter therein, which stipulations the plaintiff failed to keep, 
whereby the amount of the judgment was, as défendants claim, improp- 
erly increased. The précise nature of this stipulation need hot be stated. 
For the'purpose of this motion it may be conceded that by their thîtd 
défense th« défendants seek to impeaCh the judgment for fraud or covin 
in obtaining it. 

I!h-ank Bûdd, for plaintiff: ,, 

ThimumN.Êrowne and Okott, Meatre & GonzaM,î6T détenà&nta. 

hAœUnè, 3., (afierstating ihe facts as above.) The first paragraph of 
the answer dénies kiio\i;ledge or information suffiçiént to form a belief 
as to the tècqvery of the judgment sued upon. Inàsmuch as it appears 
by the defetidante' own papers that they entered a gênerai appearance by 
attorney in the Kansas action, this paragraph must be stricken out as 
sham. ^oblin v. Long, 60 How. Pr. 200; Beebe v. Marvin, 17 Abb. Pr. 
IM. The second paragraph of the answer mérely dénies ihdebted- 



THE LCDVIO HOLBERG. 117 

ness. It should also be stricken out. MUU v. Durye&, 7 Cranch, 481, 
Inasmuch as it is not disputed tbat the Kansas court had jurisdiction, 
and that the défendants had notice of the proceedings therein, the dé- 
fense set up in the third paragraph of the answer is plainly an équitable 
ohe. Christmas v. Russdl, 5 Wall. 290; AUison v. O^pman, 19 Fed. Rep. 
488. Equitable défenses cannot, however, be set up in actions at law 
in the fédéral courts. Bmnett v. Butterworth, 11 Hovït, 669; Montra v. 
Owen, 14 Blatchf. 324; Parsom v. Denis, 7 Fed. Rep. 317; Doe v. 
jRoe, 31 Fed. Rep. 97. This paragraph must therefore be stricken eut. 



T^E LUDVIG HOLBEKG. 

Staffobd v. The Ludvig HoLBH»a. 

Thé F. 0. Matthiessen & Wiecheks S. R. Co. v. The Ludvig Holbebq. 

{CirciuU Court, s. D. New Tork. June 5, 1890.) 

APEEAItt-RB'TIÇW— SUPFIÇIBN CT OF EviDBÎfCB. 

■ ' The aecislon of the district court as to questions of f àct wlll not be disturbed on 
appeal where the évidence is conflicting, and some of the witnesses were examined 
befpre the district judge. 

In Admiralty. On appeal from district court. 

FINDINGS OF FACT. 

(l),The libelaut Stafibrd was the owner of the bark Quickstep before 
and at the tîme of ber loss on the 24th day of May, 1887. Thelibelant 
the F. 0. Matthiessen & Wiecbers Sugar Refining Company is a corpo- 
ration, and was the owner of a cargo of sugar laden on board said bark. 

(2) On the afternoon of the 24th day of May, 1887, the bark Quick- 
step, laden with a cargo of sugar, was being towed from sea into the port 
of New York by the tug-boat Léonard Richards, on a hawser 80 fathoms 
long. Whiie proceeding up about in the middle of the main ship chan- 
nel, and when a little to the southward and eastward of buoy No. 11, at 
^bout 4:26 p. m., she was run into by the steam-ship Ludvig Holberg; 
the latter vessel striking the bark on her port quarter, about the mizzen 
topmast backstay, cutting into her after companion door a distance of 
about nine feet, cutting her open so that the cargo rolled eut. Imme- 
diately after the colliBifin said bark began to sink, and, while sinking, 
was towed by the tug on to the west bank, where she grounded in 25 
feet of waterj abolit a quarter of a mile below buoy No. 11, and becfime 
A total loss, and her cîirgo was nearly ail lost. 

(3) The bark was 170 feet long, 37 feetbeam, 23 feet depth of hold, 
And was laden with 1,024 tons of sugar, and drew 20 feet of water. 

(4) The Ludvig Solberg, which hails from 5ergen, Norway,; was an 
irori screw stëam-ship of 687 tons regîster, 200 feet long. Theclaimants 
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CLrîstopher Kahrs iàriâ dtbers were hèr owriers. She wàs in 'ballast, 
dm\v1ng 13 feet'aftiatidï'&ifeet forward, bound for Barrpcoà for fruit. 
Ste wàs tightjii^taûnch, and str6hg,'properly manned and officéred, iiav- 
iyg a competôîit HsâBtër and officers, and a full complément of men. At 
and prior to the tinje of <50lliBion her master and pilot wéreon the bridge. 
Sbè ateers by hftnd» a:nd tbere was at her wheel one ordinary seaman 
atéering the vessd 'fts*di]*eicted by the pilbt; The first officer and second 
officerwere on lookoutj bn» the port and ètarboard sides, respectively, of 
the forestay, which is fesfeaed to the steba. Bàck of them^ by the wind- 
lass, was the carpenter, also on lookout. 

(5) The steam-ship started from pier 15 E. R., some time between 
3:05 and 3:15 p. m. She ran slow out of the East river, but soon in- 
creased to full speed, and continued to run at that rate until, fog having 
set in, she reduced to half Spéeid, a,nd làfer to' dead slow. Her motion 
through the water, was, while at fujl speçd, about 9 to 9è knots; while 
at half speed about*6f to 7 knôt's; While âtdead slow dbout 3} knots an 
hour. She had been running n,^ the latter rate for a few juinutes only,;. 
ptîjbabîy nôt moré than "four office, bëfôrë the collision. The pitch of 
her screw was l;4;feet2 irjcheç, pnd «t full epeed .she made from 69 to 
71 révolutions per minute; at half speed from 40 to 45 to 50 révolutions 
per minute, and at slow speed from 20 tip, â5 to 26 révolutions per min- 

(6) She was off Bedloe's island between 3:27 and 3:32, and it was 
nearly 4 o'clock when sh^e reaçhgd Fort Lafayette. The distai^ee from 
that point to the place of collision îs a littlè over 3i knots. She carried 
the ebb tide with her from J^edloe's, i^laiijî to a little below the forts. 
After a brief period of slack water, and until the collision, there was a 
flt^ tidë. Ifà set was abotirt S, W., whîch hélped a véksel coming in 
abbUt one knot ah hour, atid a veàsel gbing but about hàlf a knot an 
Irôto. The *?ihd Was southerly, blowing à stiflf breeze. 

(7) At the timé and placée, of coUisioïi,' thëre was so much fog as to 
prfevent véssels from bein^' 'viable to each'bther for moré than a short 
distaiicei (éstiïnated by thè'Witiiésses from the Holberg at betWeéti 200 
atid' 300 feét,) and siich'aâjtp''reC[Uire the ^oùnding of fog-sign?ils under 
the rul«i. Such sîignals '^éfé'sounded bythe Ludvig Holbef-g.' This 
fdg had prevailedbëtwëén thô'Nârrows arid'buoy No. 11 duringa period 
ofâtlèftst 15 minutes beforë the collision. 

(8) Thé Ludvig Holbéi-g iran intb this fog aBout the time she passed 
thè forts, and at that tîttië bè^àhëdtindiïig fog-signals, but did riot réduce 
herÊfpeed until she had iruii some distance belbw the forts. Thèn she rë- 
diicéd to half speed only, àhd did not ;furthèr' tëdliëè her speed until 
ab^t'bùoy No. 13.;- "7" ^-^ "' ''"', '' 

r(9)jBy thè time she f^bhéd à point a lîttle beloW blioy No. 13, she 
had slowed down to about four knots over the grôuïlà. From that point 
to "the place of collision, à distance of abbut 4,è00' feet,'she did not in- 
creasehei' i^eed, prbeeèdihè dôwn the chauhël,' keeping Upon the star- 
b6atd%We,''a8 near the c'Iïan'nel buoys as sHë could sàiëlygo, ànd sound- 
irig ft)g4i^nals from time to time. • 
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,: (10) While she was thus prooeeding she heard one blast right ahead, 
then another a little moie on the etarboard bow. Both thèse were blown 
by. the tùg, which was notât Ihat time visible through the fog to those on 
board the Holberg. i 

(11) Almost immediately thereafter the tug came in sight, only a few 
hundred feet off, and alittle on the steamer's starboard bow, and gave 
;:a signal'of'two blasts. i: • ' 

(12) iNeither the bark nor the hawser were then visible, and no sig- 
na]3 indicated to the Ludvig Holberg that the tug had a tow nearly 500 
feet behind her. 

(18) Upon receiving the whistle of two signais from the tug, the 
steamer sfairboarded, and passed the tug starboard to starboard clearing 
heraboutSO feet; 

- (14) Then for the first time; the Ltidvig Holberg became àware of the 
:presenoe of the Quickstèp, which was not foUowiûg direotly afterthe tug, 
but to starboard' of hery and whose pilot at that time, by putting her 
wèieel hard arport, threw her head somewhat more to starboard. 

; (15) Tbffireupon the steamvship ported in order to go between the tug 
and the bark,! at the same faailihg-the tug to casfcofif the hawser. 

. (16")( iÉ-thé hawser had been cast off promptly the steamer would 
prôbablyJhavégoHçsafely between; the tug and th« bark. 

(17) The hawser was not cast off, and, the steamer, runtiing agaihst 
it with her starboard bow, parted it, and at the same time her bow was 
swung to port, resulting in collision with the bark's port quarter. 

(18) The steamer stopped and reversed as soon as she saw that the 
tug had a vessel in tow, but not before, and was nearly stopped at the 
time of collision. ., , 

(19) Had the steamer bèén àware when she starboarded to pass the 
tug that the latter vessel had the Quipkstep in tow on a hawser of 80 
fathoms she could, and in sH probability would, hâve avoided the col- 

lisipp/vr-.î l'i.:'. .-v ,. .'' - ,' , . .- , , -. :■. ..■!■ ;; :.;;. ' 

CONCLUSIONS OF LAW. 

(1) Said collision was not due to any fault or négligence of those in 
charge of thé Ludvig Holberg. 

(2) The libels herein should be dismissed, as already decreed by the 
dîsMpt court, with coststo the claimants in both courte. 

j Owen, Oray & Sturgeè, for the Quickstèp. ; ; 
Sidney Chvi>b, for the owners of her cai^. 
Wing, Shoudy & Putnam, for the Ludvig Holberg. 

Lacombe, J. As to the presraice or absence of fog, and aa to the speed 
of ihe Ludvig Holberg,— the two determinative questions of fact in this 
casé,-— ^there is great cohflict bf testimony. Thewitnesses from the Hol- 
berg tëstify most positivel^ that diiring their ruii from the Narrows to 
below buoy No. 11 80 dense à fog prevailed that vessels could be seen 
^9nly at a ahôrt distance, ànd that the stéstmer sounded fog-sijgnals, and 
reduced her speed. Thoè&froiii the barkand the tug as pôsitively assert 
•ihééàMt&ry. Of the witnesées other thaù, thctèis frôm thèse thrée ve^els 
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Bome support the libelant's eaee, othere that of olaimants. Finally, in 
the testimony of nearly every witness there is much inconsistency, and 
, it is impossible to frame subh a theory of what occurred as will harmo- 
nize with ail the proof. Some of the witnesses who testified on this 
branch of thé case were examined before the district judge. His décis- 
ion, therefore, is affirmed. In ao doing the évidence of those on the 
Holberg must be in partaccepted and in partdiscredited; either the fog 
prevailed for a time much less than^they say it did, or she ran at full 
spéed for some time after it shut in. It is, bowever, natural to expect 
that a witness who is testifying to the density of the fog, or the duration 
(rfa.period of reduced speed, when the fog or réduction of speed is sup- 
posed by him to help his sideof ithecase, will exag^rate his estimate 
in both particulars. That his narrative thereby becomes inconsistent is 
mt .by itself sufficient to require Hsl entire rejection, especially whére it 
,J8 in part corroborated by other iproof. In this case the disinterested 
witness who concededlywaa néàrest to the collisioni both in time and 
place testifled that he overtook and fassed the Holberg going slow io a 
.densd fog, with her fog-signats.sounding; and that there waa dense fog 
in the Narrows at about 4 Pj, M. iaitèStified to by thelight-house keeper 
àt Fort Tompkins, (whose evideocéis corroborated by his log-bôoky) and 
by the soldier at the same fort..! The decree of the district court is 
:affîrmed, and the libels dismissed. 



The Lijdvig Holbeeg. 

Btaffoed ri TïtB LtJDVia Holberq. 

Thk F. 0. Matthiessen & Wibchers S. R. Co. v. Thb Lubviq 

Holberg. 

(Circuit Court, S. î>. New Tork. Jnne 20, 1890.) 

tOiliJti-i-FlNDINGS. - • i , 

It is not necessary to set foitb ias,9 conclusion of law or fioding of factthat tha 
ciroumstance tïat some of thé wifnesses were examined before the district judge 
influenced the circuit court In deciding to afflrm the judgment of the district court 
rendered upon conflicting eridenoe. , ; , 

In Admiralty. Appeal frôm district courti On motion to amend th© 
findings. For formels opinion, giving the findings, see ante, 117. 

^CHEDCLE OF PROPOSED AMENDMENTS TO FINDINGS IfADE BY THE COURT. 

..i (1) That the second finding feeamended, and made more definite 

and certain by stating hqw far to .^he southward and hpw far to the east- 

jW&rd oi buoy 11 the collision occurred, or that said finding be made 

more spécifie than it npw }s by the use of the expression "a little." 

; (2) That the fourfh finding, .be amended by stating that "the pitch of 
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tfee screw of the Ludvig Holberg was 14 feet 2 inches, and at full speed 
she made from 69 to 71 révolutions per minute, at half speed 40 to 45 
to 50 révolutions per minute, and at slow speed she made 20 to 25 to 
26 révolutions per minute;" and, if such amendment be refused, that 
an additional finding be made to that efifect. 

(3) That the fifth finding be amended, and made more definite and 
certain by striking out the words "between 3:05 and," and by stating 
more exactly the titoe at which the steamer started from pier 15, East 
river. 

f4) That the fifth finding be amended by striking out the word "dead" 
before the word "slow," in the two places in which it occurs in said 
finding. 

(5) That the sJxth finding be amended and made more definite and 
certain by striking out the words "between 3:27 and," and inserting in 
place thereof the word "about," or otherwise specifying more exactly the 
tiiiae when the Holberg Wâs off Bedloe's island. 

(6) That the sixth finding be amended by striking out the words "a 
little ovêr Si," and inserting "31 knots," or by indicating how much 
over Si knots is intended by the expression "a little over." 

(7) That the sixth finding be amended by inserting after the words 
"thereafter and" thé words "after a period of slack water." 

(8) That the seventh finding be amended by inserting the word "dense" 
before the word "fog" in the sentence "there was so much fog as to pre- 
vent vessels," etc. 

(9) That the seventh finding be amended and made more definite.and 
certain bj' striking out the words "a short distance" and inserting the 
words "about 200 feetj'' or such other distance as the court shall flnd 
upoh the évidence that the vessels could be seen in that fog. 

(10) That theseventhfindingbeamendedbyinsertingtheword"dense" 
before the word "fog" in the sentence, "this fog had prevailed between 
the Narrows and buoy 11." 

(11) That the seventh finding be amended by striking out the word 
"fifteen," and inSerting the word "twenty." 

(12) That the eighth finding be amended by striking out the words 
^'about thetime," and inserting in place thereof the word "before," in the 
sentence, "the Ludvig Holberg ran into this fog about the time she 
passed the forts." 

(13) That the eighth finding be amended and made more definite and 
certain by specifying howûiuch below the forts the Ludvig Holberg had 
got before she reduced her speed, in place of the expression "some dis- 
tance." 

(14) That the ninth finding be amended and made more definite and 
certain by indicating how much below, in place of the expression "a 
little below," the Holberg had got when she had slowed down to about 
four knots, and the time when she so slowed. 

(15) That the eleventh finding be amended and made more definite 
«nd certain by specifying how many hundred feet off, or about hoW 
màny feet ofi', the tug-boat waa when she tirst came in sight. 
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' (1&) ?ï^a*itlie thirteenth finding beamendéd by stating that the steamw 
stàrbbâtlded about one point, or as muoh aisthe court finds the fact to be 
thaï éhô did étarboard. , r 

(17) Tfaati thé thirteenth finding be ametlded by adding thereto th© 
words, "by reason of the tug at the same time taking a rank sheer to 

port."''... ■.,,:.■.:•,, 

(IS) That the fourteenth finding beamended by inserting the worda 
"iû obédience to the tug"s sin^e whistle'f after tbe jrords "to starboard 
ofher." 

(iÔ) That the eighteenth finding be ametided by inserting the worda 

'i'btit nbtbefore" afterthe words "vesael in tow.",' 

(20) That an additional finding of fact and conclusion of lawbemade 
to the éfifeot that ôome of the witneeses who testifiedas to fc^ in the dis- 
trict court were eiaïnined before thedistrict judgey.and that it is to be 
assUQied as matter of law that thë effect which the appearance of such 
witnessea produced on the district court ia a factproper to be considered 
by the circuit court in reaching.a conclusion, orsome similar conclusion, 
of law whî<^ = .would stateithe légal effect intended to be given by the 
court to the fâct that some witnesses were so examined before the district 

Sidnej/ C7wt66,. (0eo. A iBkcfc, of counsel,) fbrlibelants. 

- liAcôMBEj Jii 1,: The proposed amendment to the second finding îs 
refused ; the évidence does not warrant a more spécifie statement. 

2. Thè pToposed ameùdmènt to the fourth finding is granted, 

3. The proposed amendnaents to the fifth finding are refused; the év- 
idence does not warrant a more spécifie statement. 

4. The sixfh finding isamended by inserting the words "after a brjef 
period of Black water. " The other proposed; amendnjents to this finding 
are refusedyiihe évidence not warranting more spécifie statements. 

5. The proposed amendments to the seventh finding are refused for 
the same reaaon, but after the words "a short distance" there may be 
inserted "estimated by the witnessea from the Holberg at between 200 
andSOOfeet." 

6. The proiposed amendments to the eighth finding are refused for 
same reasonlt . 

7. The proposed amendments to the ninth finding are refused for the 
same reason.';': : ' 

8. The i)ropoBed amendments to the eleventh finding are refused for 
same reasomo ; 

9. The proposed amendments to the thirteenth finding are refused for 
the same reason. i : ; , ? 

10. The proposed amendment to the fourteenth finding is refused for 
the same reason. ^ ■ ; 

11. The proposed finding to the eighteenth finding is granted. 

12. The proposed additional finding of fact and conclusion of law is 
refused, It is not such a finding or conclusion asis contemplated by the 
act of 1876. -That act does not requirej the circuit judgç to set forth 
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among the Bûdmgs and conclusions some small isolated fraction of thô 
èhtire mental probess by which as a trier of the facts he reached a con- 
dusipn'touéhing the weight of conflicting évidence. 



Fareel V. National Shoe & Leather Bank. 

{Circuit Cawrt, D. OanneeUcut. July 18, 1890.) 

1. Deoeit-Mistakb or Law. 

FlalntifF, being about to enter into a contraot wHh acorporation for loans and 
actvance's to it to a large amount, provided its debts bad been accurately stated, 
for the purpose of verifying said statement, asked the défendant bauk how much 
the corporation owed it. Défendant told hlm a certain amount, which did not in- 
clude notes given to it by a third person for money actually loaned for the beneflt 
of and received by said corporation, liability for which wa8 denied by said corpo- 
ration, and not understood, at the tlme, by the officer who gave the reply. The 
bank acted in gogd faith. Flaintiff, relying upon the correctuess of the answer, 
entered into the contraot. The bank af terwards claimed that the corporation was 
liable upon said notes, sued it thereon, the corporation went into insolvency, and 
great loss was suffered by plaintiS. In an action of deceit, held, that défendant 
'was not liable, its représentation having been made In good faith, the mistake 
which caused the misrepresentation being a mistake of law upon a state of facts 
which were imperf ectly understood. 

3. JODSMENT— PRIVIES— ASSIGNMENT FOB BeNEFIT OÏ CbEDITORS. 

Though, under the insolvent laws of Connecticut, the trustées of an Insolvent 
estate are the représentatives Af the credltors for the appropriation of the prop- 
perty of the insolvent tbwards the payment of their debts, they are net their 
privies in law so that a ct^ditor ig bound by ail the flndings of the court in a suit 
between the trustées and anotber creditor as to the valimty of the latter's claim 
against the estate. 

At Law. 

J. P. Kellogg, S. W. KeUogg, and Chas. R. IngersoU, for plaintîff. 
Oeo. C. Lay, H. C. Robinson, J. Halsey, and John W. Webster, for de- 
fendant. 

Shipman, j. This is an action at law, which was tried by the court, 
the parties having filed a written stipulation waiving a trial by jury, as 
will more fully appear by the stipulation which is a part of the record. 
Upon the trial by the court the following facts were proved, and are 
found to be true: In the year 1853, or 1854, a joint-stock corporation, 
under the name of Brown & Bros., was formed under the laws of this 
state for the manufacture of brass and copper goods in the town of Wa- 
terbury, which business was continuously prosecuted until the insolv- 
ency of said corporation in 1885. The corporation had for many years 
a store and branch office in New York city, of which William H. Brown 
had charge from about 1868 till 1884, and for a period of more than 
nine years before 1884 he acted as the New York agent and représenta- 
tive of the corporation, and during that time had exclusive charge of 
the loans and discounts obtained for it, or for its use, in New York, 
From 1875 till 1880, he was secretary of the corporation, tod from 
1880 to 1884 he was its président. In 1875 he opened two accounts 
with the défendant, one in the name of " Williana H. Brown, Agent," and 
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ttee bther in tbe name of "Brpwn (Sjs Bros., WîUiam H. Brown, Secre- 
tary,." Each of thèse accounts related solely tothe business of the cor-; 
poration. The "agent" accuunt was the one usedin the conduct of the 
New York business, and the other was used in connection with the busi- 
ness at Waterbury. Said Brown was in the habit of obtaining loans 
from said bank for the use of said corporation, upon accommodation 
paper made in the name of Brown & Bros., and secured by deposits of 
warehouse storage receipt? of çopper. On June 26, 1880, he gave such 
a note for $15,000, the proceeds of which were credited to the "agent" 
account. When it was renewed, he wànted to change the collatéral, and 
ofifered, instead of the warehouse receipts, to give 600 shares of the 
Norwalk Ijock Company stock, which he owned individually. The 
proposition was accepted, but the bank desired the form of the note to 
be changed so tbat said Brown should be the maker, because he was 
the owner of the collatéral. This was done, and the new note was 
signed by William H. Brown, and was made payable to the order of 
the cashier of the bank. Thenote wasalsoindorsed as foUows: "Wm. 
H. Brown, Agt." Subsequently other notes for $2,400 and $12,500 
were niadè in similar form, were payable to the order of the cashier, 
were signed by Brown individually, and were secùred by stocks which 
he owned individually, and continuously thereafter, down to and at the 
time of the Jailure hereinafter nientioned, the renewals of said three 
notes, drawn and indorsed in the same form, and secured in the same 
way, amounting to $29,900, were due to and were owned by said bank. 
The second and third notes, and the renewals thereof, were each in- 
dorsed as foUows: "Pay Nat. Shoe & Leather Bank. Wm. H. Brown, 
Agt." Said three loans were obtained from said bank for the bene^t of 
said corpqration^ and, when made, were understood by said bank to be 
made tp said pprporation, and by the change in the form of the notes said 
bank did not intend to affect the liability of said corporation thereon^ 
The proceeds of said three notes were used by said Brown for the bene- 
fitof said corporation. At the time of the transaxjtions hereafter mçn- 
tioned, said bank also owned the notes of said : corporation, signed 
"Brown & Bros.," totheamount of $17,300, which had been thereto- 
fore discounted by said bank for the benefit of said corporation. In 
the spring of 1884 said corporation became finanpially embarrassed, and 
on^ May 5, 1884^ said Brown resigned ail officiai connection with it, 
and the cotnpany substajitially suspended business. Meetings of the 
stockholders were held, and efforts were made to secure some one to take 
*he management of the company, and raise or provide money to carry 
on its business. . A committee of the stockholders; applied to the plain- 
tiff," Franklin Farrel, who was a man of recognized financial crédit and 
large means, to take the management of said company under bis exclu- 
sive control, giving it the aid of his resources, crédit, and business abil- 
ity. The negotiations resulted in a contract between the stockholders 
of said company and said Farrell, whereby stock of said corporation of 
the par value of $100,000 was transferred to him in considération of 
his written agreement, the important part of which is as foUows: 
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"I further agrée, for tlie considération aforesaid, to loan and advance ta 
said Company, at 6 per cent, interest, such sum or sums of money as may be 
recessary to provide for the payment of the présent existing indebtedness of 
said Company, except such indebtedfièss as may be assumed by me or other- 
wise provided for in such manner as may be convenient for me, but in such 
way as shall relieve said company from daims thereon; and aiso to loan and 
advance such other sumsof money as may be necessary to place said company 
uppn asafe and reliable basisfor the continuance of its business, and to pro- 
vide stopk, supplies, and means for carrying on the same, and to make neces- 
sary repairs and improvements in the mills and machinery of said company, 
and to provide for the continuance of its business, which sums of money so 
loaned and advanced to said company shall not be withdrawn or repaid to 
him until the existing indebtedpess now being against said company shall be 
puid or provided for, or assumed by said Farrel, and said company relieved 
from liability thereon; but the interest on ail sums so loaned or advanced by 
said Tarrel shall be payable to him annually. " 

During the progress of the negotiations with Mr. Farrel, statements of 
the assets and a list of Ihe liabilities of the company were made eut at 
the meetings of the stockholders. The debt to the Shoe & Leather Bank 
was put in thèse lists at $17,300. The real estate and machinery were 
put in at $550,000 in thèse statements. With this vakiation the state- 
ments showed an excess of about $223,000 of assets over liabilities, in- 
clusive of the capital stock. The statements were shown Mr. Farrel. 
Before completing the arrangement, Mr. Farrel undertook to ascertain 
for himself the actual amount of the assets and liabilities, and through 
his agent verified the accuracy of such inventory, by actual count and 
weighing the manufactured stock on hand, except the stock of German 
silver goods, of which there was a considérable quantit}»^, with which his 
agent was notfamiliar, and he took thestatement of the officers or clerks 
of the company as to the value of that part of the assets. For the pur- 
pose of ascertaining the amount of the liabilities, and whether an exten- 
sion could be obtained thereon with his indorsement, Mr. Farrel visited 
the différent. banks which held the bulk of the obligations of Brown & Bros. 
He went to the Shoe & Leather Bank, and asked 'Mr. Crâne, the prési- 
dent of the bank, what the amount of the indebtedness of Brown & Bros, 
was to the bank, and whether tbe bank would extend them for one year 
upon his indorsement. Mr. Crâne asked the discount clerk for the exact 
amount of Browia & Bros.' notes, and gave the amount of the notes to 
Mr., Farrel as $17,300, and agreed to give the extension requested. Mr. 
Farrel then visited ail the other banks holding Brown & Bros.' paper, 
and found that the indebtedness of the company to those banks corre- 
sponded in amount with the list of the indebtedness given him by the 
company, and that he could procure a like extension from ail the other 
banks. After he had asçertained thèse facts he decided to take the 
management of the company, and secure or indorse .its liabilities, and to 
enter into the agreement hereinbefore mentioned. At the time of said 
Farrel's interview with the président of the Shoe & Leather Bank, said 
bank, in addition to the notes ol Brown &Bros. for $17,300, which were 
unsecured, held the three notes hereinbefore mentioned, secured by 696 
shares of Norwalk Lock Company stock, and 613 shares of Brown & 
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'j^roS.'l^tdèk. Mr.'Cràné tnade"iu'ito^^^^^^ ôf thèse note$ to Mr. ràrrel. 
i^t ;ii>iE| tjiçftp pf said inWvieT(f lilii. iprane bélieyed said note? ito be fiilly 
^Qcured by the pergpnai collaterajs pf /^ilÙam H. Brown, and did npt 
consider àiem to be obligationâ of Bxown & Bros. , and ,tbe liability of 
gâïd cprpôration pn said ttotes-did not become apparent tô him until 
afteïivards. It wçis upon tbèï 'uftderstanding and belief by Mr. Farrel 
that tHe îndebtediiess pf the ooitipany did net exceed the arhoxint that 
had t^eiiiSp rèpresented^tp tiim, ajid that the defendant's claim against 
the çoînpany did not exceed theamount that had been 80 rppresented to 
hioij and that the defendant's claim against the company did not exceed 
the ainountof $17,300, that Farrel was induced to and did enter into 
thé arrangement with said ' coinpany,' and make said' contract. The 
amount bi the indebtednesS was a material t(uestion with said Farrel in 
deciding ujpon and afterwards making the contract with the stockholders, 
and hè -Woiild not hâve màde said contract if he had knbwn or been in- 
formed that thie bank hëld another claim o^ $29,900 against the compa- 
ny by reason of the notes given by William H. Brown for that amount. 
The bank had fuU knowledge that said Farrel was inquiring into the 
amount of the indebtedness for the purpose of deciding whether he would 
take the ipànagement of the company, and that he decided to do so with 
the belief and understanding that the claims pf the bank against the 
company did not exceed $17,800. Mr. Crâne acted ingood faith in his 
statement to Mr. Farrel. In carrying out thè contract the bank trans- 
ferred tô P^rrel its proportion of the stock of Brpwn (fe Brps. held by it. 
Farrel becarùe président, and aSèumed control and management of the 
corporation, August 25, 1884, and indorsed the $17,300 notes held by 
the bank. ïhe first extension was for one year; $15,000 of the same 
was then renewed for four tnonths, the balance being paid. At the end 
of that time, when said Farrel sought a further extension, he was for the 
first time informed that a claim, was made by the bank that the compa- 
ny was liable for said notes of $29,900. Ail the notes of $17,300 against 
the company, and also the notes for $29,900, had been protested, and 
were overdue, and lying in thé bank as protested paper, at the time of 
Mr. Farrel's first interview with the bank ofiicers in August, 1884. It 
was for the interest of thé bank that said Farrel should take the manage- 
ment of the company, and itidprse or secure the $17,300 held by the 
bank as protested paper of the cpmpany, as the debts of the company 
were in excess of their assets aside from their mortgaged real estate and 
machinery, and nothing cpuld hà've been realized frPm the equity in said 
mortgaged property. After assïinlirig control of the corporation, Farrel, 
in addition to ihdorsing the notes pf the défendant bank, as above stated, 
indorsed the, notes of the company held by ail the other banks. He also 
■borrowed $35,000 upon a noté bf'the company, secured by his indorse- 
itoént and collatéral stocks of his own, which was presented to the cpm- 
missioners, and allowed by them, but Farrel has paid the same in fùll. 
This money was used in paying current bills and starting work in the 
factory. He has also paid a large amount of other indebtedness of the 
company, atid is held as indorser upon the remaining bank notes of the 
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cOtopany; fii£) that what he has paid and what he is liable to pay will 
apiount to $223,803.93, uppnwhichdividends of 45 per cent, only hâve 
been or will be paid. The business continued under the management 
pf Mr» Earrel for about a year and four months, when it was found that 
the cotnpany was insolvent, and that the capital stock could not be made 
of any vaiiLue, Mr. Farrel undertook to settle up the business by paying 
or assuraing âll the claims ^gainst the company in full^ whether securecj 
•or not, and disposing of the property tp the beat advantage. At thia 
time the bank made the first claim to;him that the company was liable 
for the. three notes of $29,900, and soon after brought suit thereon against 
the company, In conséquence of that claim and suit the company made 
theijr asgignment in insolvency, under the, statutes of Connecticut, for 
the joint snd equal benefit pf its çreditors. 

Thereihad been large losses in the business after Farrel assura ed the 
njanagement, and there had been little or no profits. A considérable 
pprtionof this loss is accounted for by the disposition of the sUver 
goods and bpi^iness at a sum more than $30,000 less than they were in- 
ventoried for» and a fall in the iprice pf copper. The losses to the com- 
pany were npt cftused by the fault, neglect, or mismanagement of Far- 
rel or his; agents. Copimissioners were appointed by the proper pro- 
bate conrt tp reçeiye and allow or disallow daims against the estate of 
said corporation. The défendant presented its claim «pon said three 
notes for $29,900, and upon the money represented thereby, which had 
been loaned to Brown & Bros., which daim was disallowed. The de- 
fendant î^ppealed from said disallowance to the superior court for New 
Havencounty, which court made a full finding of facts in the case, re- 
versed the dpings of the commissipners, and allowed the claim. Upon 
appeal, the suprême court of errors decided that there was no error in 
the judgment ofthe superior court, upon the ground that William H. 
Brown hajd authority to bind the corporation by procuring loans on its 
crédit; that the entire proceeds of the loans went to pay the debts of 
the corporation, and that ignorance by the bank of such agency, if ig- 
norance existed, was immaterial. It thereupon became the duty of the 
probate court to divide the fund j-esulting from the sale of the assets of 
said insplvent corporation among its creditprs. The plaintiff and the 
trustées of the insolvent estate brpughttheir pétition to that court, set- 
ting up at length the facts which h^ye been heretofore stated, and claim- 
ing"an equite^ble estoppel, which would prevent the bank from receiving 
any dividendupon its claim of $29,900 until Farrel had received upon his 
daim fpjp mpneys advanced to and liabilities assumed for Brown & Bros, 
the faU dividend that he wpqld hâve received if the bank's claim for 
$29,900 had npt been presented." The court of probate digmissed the 
pétition. Upon appeal of the petitioners to the superior court the facta 
were found in full by the court, and the questions of law arising thereon 
were reserved for the adviçe ofthe suprême court ,of errors, which court 
adviged that the decree pf the probate court should be reversed, and 
thfit court should be directed to, pass a decree diyiding the fund irrita 
epntrpl in àoçor^ance with the prayer of sajid pétition. This was, ac- 
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cordingl^ doué. Said Farrel's daims were $223,803.18. Said bank's 
clàîmwaâ $29,900. The dividends then declaredwere 35 per cent., 
and thebank's share thereof was $10,465. Of this sum said Farrel re- 
ceived $7,385.53, and the bank received $3,079.47. Thereafter the 
présent ac'tionat law, to recover thieamount which the plaintiff lost in 
coilseqùërice' of the defendant's untrue answer to his question, was 
brou^ht. The plaintiff, to sustâiii the averments of his cotoplaint, in- 
trqduèed the fitiding of facts by the superior court in the case of the ap- 
peal of the trustées of the esta te of Brown & Bros, and Franklin Farrel 
against the défendant, which was admitted, and the facts hereinbefore 
fourid iti regard to the transactions Subséquent to the résignation of Will- 
iam H. Brown are stated in the language of said finding. The plain- 
tiff also offered the finding of facts by the superior court in the case of 
the appeal of the présent défendant against the trustées of said insol vent 
estaté frûm the doings of the conimissioners in the disallowance of said 
claind f<jr'$29,900. The admission of this évidence was objected to by 
the défendant. This record was offered upon the ground that the trus- 
tées represfented in ail their acts the creditors of the estate of the insolv- 
ent corpçràtion, and that Mr. Farrel, as one of said creditors, was there- 
fore a privy in law with the trustées. Although it is true that, under 
the principiès of the insolvent laws of Connecticut, the trustées of an in- 
solvënt «istate become the' représentatives of the éreditors for the appro- 
priation of the property of the insolvent towards the payment of their 
debts, and can avoid conveyànces which are fraudulent and void as 
against attaching creditors,'! do not think that there is such a mutual 
or successive relationship to the same rights of property between each 
creditor and the trustées as to ùiake them privies in law, and to compel 
any creditor, as to rights m liabilitieè between himself and another cred- 
itor growiiig out of or incidental to their respective claims against the 
insolvent, to be bound by ail thè fîndings of à court in a suit between 
the trustées and such other creditor, wherein the validity of the latter's 
claim against the estate was the'ônly matter properly in issue. I do not, 
therefore, admit the finding of facts in the defendant's appeal upon the 
ground that I^rrel is a privy iïi law with the trustées, but the finding 
éo iar forth as it relates to thé ôrigin and history of said three notes, of 
the liability of said corporation' thei'eon, the knowledge of the bank that 
the avails were for the benefit of the corporation, and to the intent of 
the bank in regard to said liability, is admissible, and was admitted, 
because the action was by thé bônk to enforce said liability, and the 
statements in regard to the origin of the claims, the use of the avails of 
the notes by the corporation, and the knowledge and intent of the bank 
in regard to the liability of the corporation were the bank's case, and 
are deliberate déclarations or admissions on its part of the truth of thèse 
facts, which are also important in this case. 1 Greenl. Ev. § 527a; Steph. 
Dig. Ev. 100. The facts hereinbefore stated, which took place up to and 
including the résignation of said W. H. Brown, were admitted. Said two 
recoi'ds were the only testimony which Was offered by either party in' re- 
gard to the alleged fraud by the bank. The plaintiff's direct loss in 
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conséquence of entering into saîd contract, whîch he would" not hâve 
entered into if the bank had answered his question correctly, was and 
is $115,706.63, without interest. 

Upon the foregding facts, the principal question is as to the liability 
of the défendant for the direct and injurious conséquences which resulted 
to the plaintiff from the untrue, and in that sensé, false, représentation 
which was màde by its président tothe plaintiff concerning a material 
fact, the knowledge of which especially belonged to the bank. The oral 
argument was directed more particularly to the question whether the 
fiiiding that Mr. Crâne acted in good faith in making the représentation 
was a finding which determined the resuit in favor of the défendant. 
The plaintiff eontended that the facts brought the case within the prin- 
ciple announced in some of the modem cases, especially by the courts 
of Massachusetts, which is in favor of holding the person who makes pos- 
itive material misrepresentations, not as to matters of opinion, and not 
by way of commendation of the seller's Wares, but as of his own knowl- 
edge, professing to hâve knowledge that the représentations are true, 
liable for the damages which are directly caused to a person to whom 
the représentations are made, and who relies, to his harm, upon his con- 
fidence in their truth. Mère belief in the existence of a thing "will not 
warrant or excuse a statement of actual knowledge," in the view of the 
courts of Massachusetts, Fiirnace Go. v. Moffatt, 147 Mass. 404, 18 N. 
E. Rep. 168. The défendant insisted that the case was an ordinary ac- 
tion of deceit in which proof of fraud is requisite, and that to constitute 
fraud the false représentation must be made either knowingly, or with- 
out belief in its truth, or recklessly, i. e., careless whether it is true or 
false; and that a false statement, honestly believed, though on insufBcient 
grounds, falls short of, and is a diS'erent thing from, fraud. In support 
of this position much reliance was placed upon the récent case of Derry 
V. Peek, L. R. 14 App. Cas. 337, overruling the judgment of the court of 
appeals, reported in 59 Law T. (N. S.) 78. The real différence between 
the courts is in regard to the latitude which shall be given to the word 
"recklessly," the bouse of lords, in Derry v. Peek, holding that the per- 
son who makes the misrepresentation must be actually rectless or care- 
less whether he tells the truth or not, while the tendency of other judges 
is to hold that when a person has no reasonable cause to believe a thing 
to be true, and makes positive statementa upon very insufficient cause, 
he is reckless. There is, however, a class of cases which comes under 
the gênerai head of cases of deceit, in which, as it is generally held, the 
intent to deceive may not be a coutrolling circumstance. This class is 
described by Lord Heeschell, who gave the leading opinion in Derry v. 
Peek, supra, as folio ws: 

"There is another class of actions which I must refer to also for the pur- 
pose of putting it aside. I mean those cases where a person within whose 
spécial province it lay to know a partieular fact has given an erroneous an- 
swer to an inquiry made with regard to it by a person desirous of ascertaining 
the fact for the purpose of determining his course accordingly, and haS been 
held bound to make good the assurance h© has given. Burrowes v. Lock, 10 
v.43F.no,2— 9 
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Yes. 47pa, tjiay bp clte^ias an example where a trustée had been asked by an 
intended lender upon the security of a trust f und whetlier notice of any prior 
incumbrance upbn thé fund had been given to hita. In cases like this it haS. 
been said that the circumstance that the answer was honestly made in the be- 
lief that it was trueaffords no défense to the action i Lord Selbobne pointed 
onfej in Broumlie v. Campbell, L. E. '5 App. Cas. 925, that thèse cases were in 
an altogether différent category f rom actions to recover damages for false rep- 
résentation, such as we are no w dealiçg with." 8lim v. Croucher, 1 De Gex, 
F. & J. 518; Bomr v. Fenn, 90 Pa. St. 359. 

This case is, in many of its leasing features, very similar to those 
■which are stated in the paragraph which I hâve quoted, and, if the facts 
are Witbin the principle of those cases, the défendant is liable, notwith- 
Btan^ing his good faith. In this case, for the purpose of determining 
his course, Farrel was désirons of ascertaining from the bank a fact which 
it might be expectedto know. Ttue bank knew that Farrel's inquiry 
■was for the purpose of deciding whether he would enter into the obliga- 
tions which were speciûed in the proposed contract with the stockhold- 
ers of Brown & Bros. If the three notes for $29,900 had been of the sanoe 
charaeter as the notes for $17,800,^ — that is, if the liability of Brown & 
Bros, had been known and manifest thereon, — Mr. Çrane's forgetfulness 
of their existence, or opinion that they were fully secured, and his con- 
séquent good faith in answering Earrei's inquiry, would hâve been im- 
màterlal. The liability of Brown & Bros, was not one which was man- 
ifest upon the notes, but was a légal question, dépendent upon the ex- 
istence of a State of facts outside the, notes, and this liability was not 
then apparent to Crâne. ; The notes were made by Brown individually 
to the order of the cashieif of the bank. Thëy were then indorsed: " Wm. 
H. Bbownv Agent," and from the instruments themselvesand alone, the 
name of the corporation nowhere appearing upon the paper, it could not 
be clearly ascertained whp was, in law, the indorser. folk v. Moeba, 127 
U. S. 597, 8 Sup. et. Rep, 1319; -Hitchcock v. Budumm,, 105 U. S. 416, 
The liability of the corporation was not placed hy the suprême court of 
errors upon the notes, but upon the fact that the loan was actually for 
the benefit of the corporation which used the money. The court say: 

"Had the ciaim been so restricted, * * * [to the question whether 
Brown & Bros, could be held liablo as njal^ers, indorsers, or guarantors,] 
there woujdbe obvions dlflftcnlties in the wây of sustaining the judgment of 
the superior court, for one must be a party to a note t6 be made liable as 
maker or indorser, and the face of the iiotes in question does not indicate that 
they had ahy relation to Brown & Bros.ï and, if the indorsement, ' Wm. H. 
Bhown, Agent,' could be regarded as tha indorsement df Brown & Bros., it 
wbuld still bè a mère contingent liability, without any foundation being laid 
to make that liability absolute." N'ational Shoe & Leather Bank' s Appeal^ 
55 Conn. 490, 12 Atl. Rep. 646. 

When the form of the notes was changed, the bank intended that the 
corporation should be still liable, but it was plain that this liability was 
denied by the directOTé^' ftnd appareiïtly Crâne believed or had become 
8$tisi5!Bd thattheir opinion was ^ellfounded. The finding is that, at the 
time pf the interview with Farrel, "Cfahe did not consider them [the 
notes] to he obligatipna of Brown & Bros., and the liability of said cor- 
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poratîon on said notes did not become apparent to him until afterwards." 
The corporation also did not consider itself to be liable thereon, and con- 
tested its liability through three courts, and it was not tintil an exhiustive 
examination of the facts that its liability became apparent. The existence 
of the facts upon which the valîdity of theclaim depended subsequently 
became clear, and the disastrous atteœpt was made to enforce this lia- 
bility by suit, but when the conversation took place Crâne thought that 
he must rely upon Brown and his collaterals. The niistake or error which 
caused the misrepresentation was a mistake of law upon a state of facts 
which, when knoWn, are apt to be puzzling. He did not forget, and 
did not conceal; but he was mistaken in bis légal conclusions. If the 
misrepresentation had, been, in terms^ that of a conclusion of làw aë to 
the légal conséquences of facts truly slated, the bank would bave been 
undoubtedly not liable, (^Eagksfidd v. Marquis qf Londonderry, é Ch. Div. 
693 ;) and it is true that Crane'did not tell Farrel the history of the $29,- 
900 note, but' simply stated the resuit, viz., that the bank's claims 
against Brown & Bros. were'$17,300. The misrepresentation was not, 
therefore, a mère misrepresentation of law, because he did not tell Far- 
rel his opinion or conclusion upon facts which were also communicated. 
But the finding leadg to the conclusiolî that thèse facts did not become 
clear and the conséquent liability did not become apparent to him till 
afterwards, and in that respect the case is peculiar. A misrepresenta- 
tion was niade, resulting from imperfectly understood and blurred facts, 
and a conséquent erroneous conclusion of law, and it is, in my view, un- 
just to hold that the person who honestly cornes to such an erroneous 
conclusion must be visited with the unfortunate pecuniary conséquences 
of his error. It was a mistake by reason of which Farrel has suffered 
terribly, and one which might hâve been avoided had Crâne been more 
talkative, and told Farrel of ail the bank's transactions with Brown, but 
yet a mistake which ought not to be visited upon the bank in this suit. 
The conclusion is that, upon the facts as found, the défendant is not lia- 
ble in this suit. 
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Tbleorapr Companibs—Negmgenoe— Evidence. 

In an action against a telegraçh company for an accident caused by a hanging 
wire, one witness testifled that six or eight days before the accident four or five 
men eut down a telegraph pôle near the place where the accident occurred, and 
left the wire hanging. There was no compétent évidence that thèse men were in 
defendant's service. Anotber witness testifled that two men employed by défend- 
ant eut down a pôle in the same neighborhood 15 days before the accident, but left 
no wires hahging. There was no proof that the witnesses referred to the same 
transaction. Meld, that the évidence did not connect défendant with the acoidezit 
so as to justify a verdict for plaintiff. 

At Law. On motion for new trial. 

Buist & Buist and John Wingate, for plaîntifif. 

Barker, QiUiland & Mtzsiwms, for défendant. 
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' ïSiMONTON, J. This case has been exhaustively discussed, both in ci- 
tation of authorities and in arguments upon them. The right of the 
court, after verdict, to look into and test the évidence upon which the 
jury came to their conclusion cannot be doubted. Whenever there is 
no évidence to sustain the verdict, or when there is évidence and it is 
insufficient, or when the prépondérance of testimony is so great against 
the verdict as to raise thepresumption that it was renderçd through in- 
advertence, or bias or préjudice in favor of or against one of the parties, 
or through some corruption, misconduct, or objectionable behavior on 
the part of the jury, the court will and should set it aside. But when 
there has been compétent évidence submitted on both sides, and the re- 
suît .dépends upon the credibility which the jury attaches to testimony 
of the witnesses, without regard to the number of thèse witnesses, and the 
jury reach their conclusion, it is not compétent for the court to interfère 
with it. , It is not the opinion of the judge as to the credibility of the 
witnesses which governs such a case, nor his conclusion as to the pré- 
pondérance of the évidence, based upon his opinion as to their relative 
credibility, nor what verdict he would find were he a juror. The jury 
alone can détermine this. It is their exclusive province; and, were 
judges to interfère with it, the value of a trial by jury would be de- 
stroyed. Such is the resuït of the authorities quoted upon both sides. 
The names of the cases appear in a note to this opinion. Let us exam- 
ine this case in the light of thèse principles. The plaintiff brought 
his action for damages resulting to him from this accident, caused, as he 
charges, by the négligence of the agents of the Western Union Telegraph 
Company, The burden cf. proof was on him. He and another witness 
testified that at the time of the accident he was going along the footpath 
quietly , and that he accidentally struck a hanging wire, which caused the 
accident. A witness was put-Up by défendant to contradict him in his 
statementthat he accidentally touched the wire. The jury has solved 
this ques.tion. He did not.contribute to the injury. There is no dis- 
pute upon the fact that a wire depended from the electric wire, causing 
the accident; and the only question remaining is, was this wire left hang- 
ing there by agents of the défendant? This plaintiff must prove, and, 
if there be any contradiction in the proof, the solution of the jury ends 
the question. The proof must be by compétent évidence, that is, by év- 
idence which the nature of the thing requires, (1 Greenl. Ev. § 2;) and in 
examining his proof the court is not only at liberty, it is its duty, to 
go into the ^hole case, and examine into the testimony ofl'ered by the 
défense, in order to see if ail the testimony together may not sustain the 
verdict. See Thomas v. Jeter, 1 HUl, (S. C.) 382; Raïiway Go. v. Oum- 
mings, 106 U. S. 700, 1 Sup. Ct. Rèp. 493. The witness for plaintiff who 
. connects the défendant with th& hanging wire is Augustus Pulfrich. He 
was called, and in his testimony in chief he swore that in the early part 
of September, some six, seven, or eight days before the accident, a time 
fixed by his illness the next day, he remembered ;the cutting of a pôle 
in Hayne street at the placé of this accident; that there were four or five 
men where the pôle was eut, some assisting in it with pronged sticks in 
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tbeir hands; that he was near the man who did the cutting, and saw the 
pôle eut; that this was done by Stephen Rumph, who was in the employ 
of the Western Union Telegraph Company, and who told him that he 
got orders from that coinpany to eut it down; that when the pôle was 
eut down the line dropped on the electric wire, and he told the man to 
remove the wire away from the electric wire, and he told him that he (Pul- 
frich) had nothing to do with it. If the case of the plaintiff had ended 
hère there could be no question of disturbing the verdict. But he was 
recalled in reply, and in his testimony, and in that of Mr. Buist, it ap- 
peared that he did not know the man Rumph at the time the pôle was 
eut down, nor his connection with the Western Union Telegraph Com- 
pany; that his only knowledge of thèse facts was derived in a conversa- 
tion with Rumph, whom 'he saw and recognized at Branehville some 
months after the accident. The sufficiency of this évidence dépends 
upon two questions: First, can it be used to show that Rumph was an 
agent of the défendant? and, second, can his déclaration made at the time 
and underthe circumstances stated be accepted? There is no évidence 
that the man Rumph was the agent of the défendant in cutting down 
the wire in question, except his own statement, made to Pulfrich at 
Branehville. Even were his other déclarations admissible, his agency 
must be proved in some other way. His déclarations in pais are not 
compétent to prove it. Whart. Ev. § 1183, and cases quoted; Jordan v. 
Stewart, 23 Pa. St. 244. But were we to suppose that his agency has been 
shown by compétent évidence, in this action of tort his statements made 
in Branehville, months after the accident, are not compétent évidence. 
Whart. Ev. § 1174, and notes, and quoting cases. It is clear, therefore, 
that there was not sufficient évidence on the part of the plaintiff Con- 
necting the défendant with the accident. Was he aided by the évidence 
of the défendant? Is there in the testimony of the défense proof of facts 
supplementingthe évidence of Pulfrich so as to fix the cause of the acci- 
dent on th,e défendant. I assume from the action. of the jury that Pul- 
frich's testimony was true in every respect. He saw on a àay, six, seven, 
or eight days before the accident, which occurred on 15th September, 
1889, four or five men taking down a pôle on which were wires. One 
of thèse men was a man whom heafterwards identified as Rumph. None 
of them ascend ed the pôle. They eut it down , sustaining it with pronged 
sticks, and, in the act of cutting, the wires fell and lodged on the electric 
wires. The man identified as Rumph eut down the pôle, and Pulfrich 
warned him as to the conséquences of his act, which warning was disr 
regarded. The defendant's witnesses say that, acting for the Western 
Union Telegraph Company, they eut down a pôle in the same locality 
on Ist September, 15 days before the accident; that two men only were 
engaged in that work, — Malone and Howell; that Howell climbed the 
pôle, and eut away the wire; that Malone then eut down the pôle as 
one would fell a tree, and that it came to the ground without any as- 
sistance of any kind; that Rumph was not in the party; that none of 
the wire fell on the electric wires, and that none of it was left behind; 
ail of it was rolled up and carried away. Is there a confiict in this tes- 
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,.JSia,PRy(,T(^hiGh the, jujpy must and oould décide? Theîr province is to 
.j^çàjgjii,tbe t^timoay,i»ro et con ^nd pass upon the prépondérance. To 
^ tbjs, tieteatimony must be contrary, — the one inconsistent withthe 
rOither. If the testimony on one side is true, that on the other must be 
,fp,lse. Aa hasi been seen, the jury bas believed Pulfricb, and for the 
purposBS of tbis case bis testimony is true. But, notwithstanding this, 
;the tvyo witnesses for the défense, Malone and Howell, whose évidence 
, ha^ tœen abstracted above, may also be true. They do not contradict 
Pulfricb, nor is tbeir testimony inconsistent witb bis. On one occasion 
four or five raen may bave takçn down a pôle in tbe way he stated, 
and may bave let fall a.wire as he swearS, and Eumpb may bave been 
— uodoubtedly in tbe opinion of tbe jury was — one pf them. Yet on 
another occasion Malone and Howell may bave takendown a pôle as they 
bave stated, leaving no wire. And tbis is the more probable, as tbe only 
circumstance in whicb tbeir testimony coïncides witb that of Pulfricb is 
in tbe: Ipcality. He speaks of circuinstances, time, persons, and conver- 
sation wholly différent from those spoken of by them. This being so, 
tbeir .testimony cannot supply tbe material fact in whicb tbe testimony 
pf Pulfricb was insufRcient. The verdict of thegui-y settled no conflict 
and decided no issue of veracity between him and them. Taking tbe 
wrholè testimony of ail the witnesses, there is no légal , évidence bringing 
home to.the defendant's agents the cause or causes of tbe accident. Says 
Mr.; Jvjfttice M11.LER in Pleasants y. Fant, 22 Wall. 116: 

' "It la the province of the court, either before or after the verdict, to décide 
whether the plaintiff bas given évidence suflacient to support or justify a ver- 
dict in bis favor; not wliether on ail the évidence the pieponderating weight 
is in tiis faVor; that is the business of the jury. But, conceding to ail the 
évidence offered the greatest probative force to which according to the law 
of évidence it is fairly eùtitled, is it sufflcient to justify the verdict? If it 
does not, tben it is the duty of tbe court after a verdict to set aside and grant 
anewtrial." 

After ôareful review and considération of tbe wbole record in the case, 
I am satisfied that tbe verdict was not sustained in a material point by the 
évidence. Tbe charge ofthe judge induced the error on the part of tbe 
jury, in tbat it assumed that tbere was compétent évidence before them, 
whicb, i,f they believed, would justify a verdict for the plaintiflf. This 
assumption wàs clearly an error on bis part, and prejudiced the défend- 
ant. Undoubtedly it is the province of the jury to find ail matters of 
fact, and of the court to décide ail questions of law; but a jury bas no 
right to.assùine the truthof a material fact witbout some évidence legally 
sulBcient to establish it. It is therefore error in the court to instruct tbe 
jury tbat they may find a material fact where there is no évidence from 
which it may be inferred. Parka v. Rosa, 11 How. 373. Tbe verdict 
of the jury is set aside, and a new trial is granted. 

Note bi' Cases Citbd. V.8. v. Tillotson, 12 Wheat. 180; Ewing v. Bur- 
net, llPetî.41; ffiokman v; Jones, 9 Wall. 197; Klein v. SusseU, 19 Wall. 
463; InsUrcmoe Co. v. Snyder, 93 U. S. 393; Moulor v. Insuranoe Co., 101 U. 
S. 70$; WilMnspn v. Qreély, 1 Curt. 63; Blanchard,''», etc., Faotoru v. Ja- 
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ebh», 2 Blatclif. 69; Hathaway y. Railroad Co., 29 Fed. Rep. 489; Womse v. 
Railroad Co., 33 Fed. Rep. 429; Sargent v. Association, 35 Fed. Rep. 711; 
Wakeman v, Hungerford, 16 Fed. Kep. 741; Fearing T. DtWoJf,^ Woodb. 
& M. m5; Ailien t. Bemis, Id. 848. 



United States v. Broww. 
{Circuit Court, D. VermonU Âugust 8, 1890.) 

Ottbkbes xoàinst Postal La'Ws. 

Mailing a letter inclosed in an envelope, on which the words "Bzcelator CoII«e- 
tlon Agency" are printed In very large fuU-faced capital letters, which occupj 
more than half the envelope, and are so placed as to be entirely separate from tue 
direction to return to the sender, Is a violation of 25 St. at Large, U. S. 496, o. 1089, 
whlch forbids mailing any envelope on which appears any delineation, epithet, or 
language calculated and intended by its terms, manner, or style ot displl^ to re- 
flect injuriously on the character or conduct ot auother. 

At Law. On demurrer to indictment. 

Drank Plumley, Dist. Atty. 

William P. IMingham, for respondent. 

Wheeleb, J. By chapter 1039 of the Laws of the First Session of the 
Fiftieth Congress, 1888, (25 St. at Large, 496,) ail matter otherwise mail- 
able upon the envelope or outside cover or wrapper of which any delinea- 
tions, epithets, terms, or language calculated by the terms, or manner, 
or style of display, and obviously intended to reflect injuriously upon the 
character or conduct of another, may be written, or printed, or otherwise 
impressed or apparent, is declared to be non-mailable; and depositing 
such matter for mailing or delivery is made punishable by fine of not 
more than $5,000, or imprisonment at hard îabor not more than five 
years, or both, at the discrétion of the court. The respondent is in- 
dicted for depositing for mailing and delivery matter upon the envelope 
of which the words "Excelsior Collection Agency" were printed in large 
letters, and calculated, by the terms, manner, and style of display, and 
obviously intended, to reflect injuriously upon the character and con- 
duct of the person addressed. He has demurred to the indictment, and 
raised the question whether those words are capable of being so dis- 
played upon an envelope or wrapper of mail matter as to be calculated, 
and obviously intended, to reflect injuriously upon the character or con- 
duct of another person. If they can be, they are well charged in the 
indictment to hâve been so displayed as to be so calculated and obvi- 
ously intended. To make the matter non-mailable, and constitute the 
offense that the delineation is calculated and obviously intended tb so 
reflect, must be apparent from an inspection of the envelope. The de- 
sign and intention must appear from that, and not from extrinsic facts 
averred or shown. The reflection upon character or conduct must come 
from seeing the envelope. The question hère is whether it woùld come 
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fïom Beeing this envelope addressed to a person as mail matter. The send- 
iiig of ; letters with those words on the outside to a person would lead to the 
inference that the character, or conduct, or both. of the person sent to, in 
respect to the fulfiUment of pecuniary obligations, was such as to rnake 
the sending necessary or justifiable, unless they should be so restricted 
by connection with other words as to show that they were used for di- 
rections to return if not called for, or other legitimate purpose, not re- 
ferring to the person addressed. The manner of display mip;ht indicate 
clearly whetherthe words were placed there for injurious reflection upon 
that person, or for legitimate transmission of the contents of the en- 
velope through the mails. The indictment shows that the manner of 
this display indicated intended reflection. The indictment, therefore, 
appears to be sufficient. Whetherthe display of the words upon the 
envelope would support the averments of the indictment would be a 
question of fact for a jury. 

The respondent's counsel and tE^e district attorney hâve submitted a 
sample envelope printed like the one in question, upon a suggestion 
that if, in the opinion of the court, it would warrant a verdict of guilty, 
the respondent would plead guilty in answering over upon the overrul- 
ing of the demurrer, although he was ignorant of the statute, and inno- 
cent 'of ail intention to violate any law. Upon this sample the words 
•'Excelsior Collection Agency" are printed in very large fuU-faced cap- 
ital letters, which occupy more than the upper half of the envelope; are 
separate from directions to return to the respondent if not called for, 
in the lower left-hand corner; and were obviously placgd there to at- 
tract attention, and reflect delinquency in making payments upon the 
person sent to. The object probably was to make the person pay up to 
avoid répétition of the reflection. The depositing of mail matter for 
delivery with such wOrds so displayed upon the envelope would seem 
clearly to constitute an offense within the act of 1888, which appears 
to be aimed at ail use injurious to the feelings of others of the outside 
of mail matter. Demurrer overruled, the respondent to answer over. 



BoETEEE et al. V. Jackson. 
(Circuit Court, N. D. Ohio. July 18, 1890.) 

1. Patents for Inventions— Intrinshment. 

The claim in letters patent No. 869,979, Issued to IJewis S. Bortree September 18, 
1887, for "a bustle having ooil springs arrangea longitndlnally thereof, ooil springs 
arrangea centraUy and at right angles thereto, and means for holding the same to 
any desired adjustment, " having for its object to provide for giving a greater or 
leas amount of luUness in the direction of its length, by oontracting or letting ont 
the upper or lower central coil, bo arranged at right angles, by means of a cord and 
loop, is not infringed by a bustle having similar longitudinal and central coils, 
but incapable of, and not designed to give, such adjustability. 

a. Same. 

Such device does not infringe the third claim in such letters for "a bustle 
comprising a séries of coil springs extending in the direction of its length, coil 
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imrings at rîght arigles thereto, with means for holding the same to any de- 
sireâ expansion or contraction, the whole covered with a anitable fabric, as and 
for the purpose set forth, " since under tlie last clause the claim will bo con- 
Btrued with référence to the purpose previously set forth. 

This is a bill in equity to recover damages for the infringement of let- 
ters patent No. 369,979, issued September 13, 1887, to the plaintifif 
Lewis S. Bortree for a bustle. 

In his spécifications the patentée states that "his invention relates to 
an adjustable bustle, having for its object to provide for giving a greater 
or less amount of fuUness to any portion of the same m the direction qf 
Us len.gth.'\ 

This objeçt was attained by the use of a séries of longitudinal coil 
springs laid parallel to each other, with three in front, and one on each 
side thereof, beâring upon the two outer front coils: thus leaving an in- 
termediate space in the center of the inner side of the bustle occupied by 
a single coil. In this central inner space are arranged two or more 
horizontal coil springs at rîght angles to the others, and of a length, when 
in , normal condition, to protrude for some distance beyond the outer 
periphery of the coils at each side, and are adapted to be contracted to 
the diameter of the longitudinal coils. Strings were attached to the 
bustle parallel with the horizontal coils, and threaded through eyelets or 
loops formed at the outer ends of the springs, and adapted to hold the 
same in their contracted condition. By contracting or pressing upon 
the upper horizontal spring, allowing the lower spring to be extended, 
the skirt of the dress is thrown out some distance below the waist, while 
if the lower spring be contracted, and the upper one relaxed, the skirt 
is thrown put immediately below the waist. This feature of adjustability 
is what the patentée intended.by his words, ''to provide for giving greater 
or less amount of fullness to any portion of the same in the direction of 
its length." 

The clajms alleged to be infrinsed were the second and third, which 
read as foUows: - 

"(2) A bustle having coil springs arrnnged longitudinally thereof, coil 
springs arranged eentially and at riglit angles thereto, and nieans for holding 
the same to any desired adjustment, as set forth. 

" (3) As an article of man nfacture, a bustJe coraprising a séries of coil springs 
extending in the direction et its length, coil springs at right angles thereto, 
with means for holding the same to any desired expansion or contraction, tho 
whole covered with any suitable fabric, as and for the purpose set forth." 

The défenses were want of novelty and nôn-infringement. 
It is conceded that clainl 1 is not infringed. 
i. Z,. Zegrgfe<(, for plaintiffs. 
Âlmon EàU, foi défendant. 

Brown, J. The invention in this case is a very narrow one; and, in 
view of the state of the art, we think the patent should reçoive à strict 
construction. ■ We are clear in our opinion that there is no infringement 
of the second claim, which is fot a bustle having coil springs arranged 
longitudinally, coil springs arranged centrally, and at right angles thereto. 
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with m^ns for holding the same to any desired adjustment. While the 
■defeadànt uses coil springs arranged longitudinally, and also coil springs 
ât rî^t angles to the^e, theyare not arranged centa^ally, at right angles 
to the central longitudinal coil; butthereare three such springs arranged 
-âtîrigbtiaîigles tô theithree longitudinal springs, whichlatter are curved 
at the top,! and ç,t that point are practically parallel with the horizontal 
springs. They, therefore, do' not accomplish the object sought to be 
etbtain'ed by th« patent, of givihg greater or leâs atnount of fuUness to 
the bustlein the direction of its iehgth. Defeûdant's horizontal springs 
are «videntlj^ intended to be contracted or relaxèd together. If one or 
two were contracted, and the third were relaxed, the skirt would be ex- 
tfflidéd, not in the direction of itâ length, but in that of its breadth, and 
would inevitably hâve a one-sided appearancô. 

- If the third cïaim Were constf ùbd acûording to its exact language, and 
mtbout référence to the spécifications, thë defendant's bustle would in- 
fringe^ since he bas a séries of coil springs at right angles thereto, with 
'inëans for holding the same to any desired expansion àt contraction, and 
sUbstantially thewhoie covered with a suitable fabric. Wewere at first 
iftcliaed toigive it this construction; buti u|)on refiection, we are satisfied 
thàt, hàvibg référence to the words "as and for the purpose set forth," 
at thé md ipf thîs claimj we are bound to construe it in connection with 
thè epecifictUiidns, and in view of thè object dedared by the patentée, 
iff to proTide for giving greater or less amount of fullneSs to the bustle in 
flie direction of its length." In discussing the effect of the words "sub- 
atantiallyas desoribed," or "substantially as set'forth," it is said inSey- 
«MMtr ▼.•'Oa6or7ie, 11 Wall. 616, 647r 

^' Wher© theClalm immediàtely iPollows the descHptiofl of the invention, ifc 
may be construed in connection with the explanations contained in the spec- 
iScatipns; ^nd, ,whe|re it contains the words referriag back to ttie spécifications» 
it cannot properly be construed in any other way." 

So, in 2%«lC«ni-Pbnfer Pateit, 23 Wall. 181, 218, it is said that the 
words " ' substantially as and for the purpose set forth ' throw us back 
to the spécifications for a qualification of the claim, and the séveral el- 
emehtà of which the combination is composed." See, also, Matthéws 
V. Shoneberger, 4 Fed. Rep^ 6B?t; Westinghouse vi Aîr-Brake Oo. 2 Ban, & 
A. 55, 57. Ih the lightof thèse authorities, we think the third claim 
shouldbe construed inçdnnectionwith the declared object of the patentée, 
and that itshouïd receive substantially, the sam,e construction as the sec- 
ond daim, with the addition of the covering of a auitable fabric. This 
seems, also, to hâve bèeri tlie views of the learned counsel for the plain- 
tifis, as stated in his brief. 

Now, as the defendant's bustle is not designed to secure adjustability 
in the direction of its length, and as he bas not arranged his horizontal 
sprin^ again8tj;he central longiljudinal coil, lu such a way as to make it 
possible tp9,çponiplish this resuit, we think that he cannot be held to 
infringe. tjpon mature considération., of this case, we hâve corne to the 
conclusion that the biU ought to b^ dismissed. 
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McEvnxA V. Hall & Shelvin Lumbee Co. 
(Cirewtt Court, D. Minnesota. August 27, 1S90.) 

Patents ïob Inventions— Anticipation— Sa w- Mills. 

Letters patent No. 377,630, issued February 7, 1888, to Henry McEvllla, for îm 
provement in reciprocating saw-mills, ccnslstlngin the combination with the feed 
mechanism and dividing shaft, of upper and lower alides carrying the saw-gate, 
suoh lower slides having the pins on which they oscillate located below the top of 
the slides, were antioipated by letters patent No. 156,193, issued Ootober 20, 1874, for 
an invention ezaotly the same except as to the location of said pins. 

In Equity. 

P. H, Gunchel, for complainant. 

Paul & Mermn, for défendant. 

Nelson, J. A suit is brought in equity for an infrîngement of letters 
patent No. 377,630, granted February 7, 1888, to Henry McEvilla, for 
improvement in reciprocating saw-milla. The alleged infringement is 
confined to the first claiin of the patent. The défenses are anticipation 
and non-infringement. The first claim is as follows; ' 

"In combination with the feed mechanism and the dividing shaft of thesaw- 
milJ gang, upper and lower slides carrying the saw gateor frameand mechan- 
ism 8ul)Stantially aueh as shownfor oscillating the lower slides connected with 
and driven by thé main driving shaft, said lower slides having the pins on 
which they oscillate located below the top of the slides attd above the piii on 
the lower girder of the gâte when the latter is at the upper limit of its Stroke, 
wbereby the saws are made to recède from the log at the start, and thus the eut 
at the first quarter of the stroke equalized with the eut dnring the rest pf the 
stroke, as specifled." 

In the spécification, it is said: 

"ïhe invention may therefore be said to consist in soarranging the lower 
slides, upon which tlie saw or saws reciprocate in a gang or otlier reciprocat- 
ing saw-mlll, that the pins upon which they oscillate shall be In such a posi- 
tion rehitivelyto the pins carryihg the lower end of the gateorsawag toequal- 
izethe cutduring the flrst quarler of the down stroke with tlie other three 
parts of the s^me, and free the saw or saws completely during the up stroke; 
and, fnrther, to the devîces employed for'changing the position of thé upper 
slides to give the rake corresponding with the l'ake of feed given to the log or 
cant,"etc. 

The purpose of the invention is to overcome the continually changingi 
speed oF a saw driven by a crank having a uniform rate of révolution by 
means which will so regulate the movements of the saw as to fully equaï- 
ize the eut in the down stroke, and givé èfiective clearance upon the up 
stroke, so that thé teeth shall each pérform its proper part of the work 
in the down stroke, and be kept away frora the front of the eut dnring 
the up stroke. The changing speed of a saw increasing and decreasing is 
due to the pitman or suoh other deviee used to connect the crank with 
thé reciprocating body. The location of the pins on which thé, lower 
slide oscillâtes below the top of the slide and above the pins on the lower 
girder of the gâte when it isat ite extrême uppertravelequàlizes thecut, 
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it 13 claimed, in the down stroke, and gives effective clearance upon the 
stroke, so that a uniform and unchanging speed is secured. If the loca- 
tion of this pin on which the lower slides oscillate below the top of the 
slide, instead of being above the top, makes any différence in the resuit, 
then perhaps the defendant's improvements iuvolve a patentable inven- 
tion, but if the location of the pin above or below the top is a change in 
form, and not in substance, and the difl'erence in resuit, if there is any, 
is one of degree, then McEvilla has no patentable invention. 

A patent was granted to I. B. Wayne (No. 156,193) on October 20, 
1874, in which the only substantial différence of construction in the 
mechanism employed is the location of the pins on which the lower 
slides oscillate just above the top of the slide; and the complainant's ex- 
pert Redfield, in describing the McEvilla invention, adroits that the lo- 
cation of the pin does not change the results obtained, and although he 
says the feature in the McEvilla patent of having the pivot of the slide 
at ail times above the pivot in the lower end of the sash-frame is pecul- 
iar, and notigeneral in saw-mills, he thinks the change in location would 
make oo material différence in the opération of the maéhine, except a 
différence' of quality, rather than^of kind. The patents of Wayne and 
McEvilla ai:e substantially identical ïn the results obtained. In both 
the pins which oscillate the lower slides are above the pins on thè lower 
guides of the gâte when the latter is at the upper limit of its stroke, but 
the pins on Which the slides oscillate in the McEvilla patent are below the 
tOp of the slides, which location of the pins is not in the Wayne patent, 
ihere is no patentable invention in this, 

The Ehlers patent. No, 78,443, granted June 2, 1868, reissued as No. 
8,185, Deceniber 22, 1874; locates the pins on which the slides oscillate 
below the top of the slide, so that McEvilla was not the first even to do that. 
Without considering, therefore, the case further, I am of opinion that 
the défendant is entitled lo a deeree dismissing the bill, and it is so or- 
dered. 



SûQAE Appabatds MA.NnF'G Co. V. Yabyan Manuf'g Co. et <rf.' 

ICircuit Court, E. D. PennsyWanîa. July 8, 1890.) 

h Patents po« Inventions— EtapobTino Apparatus— Novbltt. 

The combination in an evaporating apparatus of parallel evaporating tûtes, dis- 
' charging both llquid and vapors dlrectly Into a common separating ohamber, with a 
provision for an equal and regulated supply of the liquid to be evaporated to each 
of the tubes, fieldXo be a patentable novelty. 

i. SaME— kviDENOB— AMENDMBNT OP APPLICATION TO AVOID PbIOB PATENT — ADMIS- 
■. SION. 

Yaryan, one of the défendants, and président of défendant company, who was 

conversant with the art, had applied for a patent for evaporating apparatus, which 

■ was rejeoted on the flrst patent in suit. He amended his application to avoid this 

patent. Held, that Yaryan'i^ admissions, in the patent-office sbould be regarded as 

' the expressions of a compétent expert, and as évidence in support of the validity of 

the patent in sait. 

^Reported by Mark Wilks Collet, Esq., pf tbe Fbiladelphia bar. 
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Si SaME— EXTENT OP dLAIM. 

The original application for the flrst patent in suit included the device aîterwards 

Satented in the second; in erasing a description of this, there was also erased a 
escription of a modification of the first, in which a " dôme " placed above theevap- 
orating tubes was dispensed with. The claims in issue do not include the dôme as 
an élément of thecombination. Held: the claiips should be construed tocover the 
combination set out therein, and the "dôme" should not be read into the claims. 

4. SaME— EXTENT OF ClaIM — DfeAWINGS. 

A claim containing as éléments certain tubes, without specif ying vertical or hori- 
zontal tubes, is not conflned to vertical tubes, though the drawings show them only 
in this position, and their ends are designated as "upper" and "lower, " where the 
invention clearly includes horizontal tubes, espeoially where, in other claims, the 
patentée intends to confine himself to vertical tubes, and he so expresses himself in 
plaiu langiiage. 

5. Same— Letteb in Replt to Rejeotion— Not Limit Other Claims. 

A letter from applicant for patent replyiug to a rejeotion by the patent-office, 
distlnguishing a clâim from the références cited against it by calling attention t» 
the fact that the surfaces made, an élément therein were vertical, not horizontal as 
in the alleged anticipation, affScts no claim but the one rejected. 

6. Same-^Letteks to Obtice beforb Gbant of Patent— Claims not Ambiguocs. 

A correâpOndence between the inventer and the patent-office prier to the grant 
of the patent cannot control the import of claims the terms of which are not am- 
bignous. 

7. Same— iNrBiNGBMENT— Expert Tbstimont not Necessart. . „ 

■Where expert testimony does not seem neoessary to the court, it can proceed to 
déterminé* the question or inf ringement without its aïd. 

8. Same— IiETters Patent No. 341,669. ' , ' 

Claims of letters patent No. 841,669 sued upon, held to be valid claims and it- 
fringedby défendant. 

9. Same— Abandosmeni — Ekasure from Prior Application. 

The spécification of a patent originally embraced màtter which was erased before' 
issue, and was af ter the issue presented in another application and patent issued 
thereon. lîeld, not an abandonment of the parts erased from the flrst specifica- 
■ tion. ; - ' 

10. Same— Novbltt. 

Claims which cover merely placing several apparatus side by side, and conneotr 
ing them in substantially the same manner as had prevlously been donc with ana- 
logous apparatus, a pump to cause a flow of liquid from one to another being the 
only new élément, do not, even though the individual apparatus had a spécial fit ,. 
ness for such connection, cover patentable novelty. « 

11. Same— Letters Patent No. 378,843. 

The novel portion of claims of letters patent No. 878,843 sued upon, is fuUy 
claimed in prior patent to same inventer, No. 341,669, also sued upon. The ques- 
tion df inf ringement and novelty of other claims in patent No. 378,843 not being in 
issue, not passed upon. 
13. Samb — Novelty. 

The claims sued upon in letters patent No. 378,848, claim merely duplications 6t 
the apparatus claimed in letters patent No. 341,669, and the addition of a pump ean- 
uot make thé subject-matter of said claims, a patentable inreutiou in view of sala 
letters patent. 

, In Equity. 

Bill for injunction and account against the Yaryan Manufacturitig Com- 
pany, Homer T. Yaryan, and Frederick B. Dodge. The apparatus de- 
ecrilDed in complainant's patent 341 ,669, consisted essentially of a cham- 
ber, E, in which were a number of parallel tubes, ô, b, b, called a "bat- 
tery ," along the interiors of which the liquid to be evaporated was made to 
pass in thin films. The exterior of the tube.s were exposed to the action 
of hot steam. At the top of the tubes was a chamber. G, which received 
the liquid, and had devices distributing it ovér the interior surfaces of 
the tubes. At the bottom of the tubes was a well or separating chamber, 
P, that received both the vapors aiid the unevapôrated liquid from the 
ends of thé tubes, and was kept, as wére the tubes, in a comparative 
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vacuum. Outside the apparatus was a condenser whîch was connected 
by W cdndtiit, Y, with the cham P, to draw off the yapor, and to 
ruaintain a Vacuum in the chamber and evaporating tubes, and in the 
dràwîîjigs;:«^a8 shown a "dôme" into which the tubes cbihmunicated at 
the topj^ which also was connected wili the condenser. The claims 
alleged to be infringed were: — 

"(4) In lin apparatus for eyàporatîrig liquida, the combination of a heating 
chamber'COntaining the battery of tubes, 6, chamber, G, communicating with 
the interioïs of the tubes, as described, chamber, P, and conduit, Y, Connect- 
ing thë chàmber or well, P, with a Suitable vacuum-induCing apparatus, sub- 
stantially as described. (£|) Ip an apparatus for evaporating liquids, the com- 
bination ofia battery of tubes contained in a heatitig chamber, means for de- 
livering a liquid upon the interiof surfaces of the tubes neartheirupperends, 
well, P, îér rèceiving thç vapôrs and unevaporatèd liquid frpm the lower ends 
of the tubes, and means for maintaining a pnbreorless perfect vacuum in the 
well, P, sùbstàntially as spetified. (6) In an evaporating apparatus con- 
structed-and operating assetforth, the combination of a battery of tubes, 6, 
contained in a suitable heating chamber, well, P, with which the lower ends 
qt the tubes çomniunicate. ^nd into whtch the unevaporatèd liquid from the 
same floWsi'ànd a pump or équivalent meaiis for returning liquid from the 
well, P, into the interior surfaces of the tubes, sùbstàntially as specilied." 
"{11) In an «vaporating apparatus, constructed sùbstàntially as descril)ed, 
the combination, with the chamber, G, and well, P, of a pump. M, orother 
suitable means for returning liquid from the well, P, into the chamber. G, 
sùbatantîâUy ail dçscribed." 

In éiaiËi 1, thè patentée has nsed the words "approximately vertical" 
in référence to the "evaporating surfaces;" and in the second claim the 
Word "vertical'' in référence to "tubes" in certain combinatioiis. 

EdtoardN. Dkkerson, EandaU Morgan, and George Barding, for com- 
plainant. '' ' ' ■ ; 

Elmer P. Howe and Gbaùncey Smith, for défendants. 

BuTLEEv J. The suit ia ibr infringement of two patents, No. 341,669, 
dated May 11, 1886, and No. 378,843, dated, February 28, 1888,— 
gsranted to S. M. Lillie,— -the first for "improved apparatus for evap- 
orating sugar solutions,"' and the eebOnd for "yacuum apparatus for 
evaporating liquids." Thé défense assails the validity of eaoh patent; 
and also dénies infringement. The spécifications of No. 341,669 care- 
fully describe the apparatus covered by that patent, — too, élabora tely, 
hfWjBverjifoif insertion herç.,' This patent, and the alleged infringement 
of it, willfir^t Ijeçonsidered. ' 

. Thft proceg9,jThich the Jipparatus isdesigned to carry ont is described 
in the specifîieatiops as follows : 

"The prooeSs consists in causing the sugar solution for evaporation, ta 
flow in thinaimsuver surfaces heated by steam or otherwise. and in main- 
taining in the, epaqe ur spaces iii which the surfaces are exposed, aiid in which 
t^e evaporation talceâ pl4<>^> ^ more or Jess < perfect vacuum, to facilitate the 
evàporatijïli oïthe solution flbwina oVèir the heated surfaces." , 

The application; for this patent waç, filed; on the 25th day of April, 
1884. The charge of infringement isconfiped to th^ifourth, fifth, sixth, 
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'iSnd élëVéùtli claims. The history 6f the art, to wtiîch the patent bé- 
ibïigs, ^hovvë that prier to Lillie's invention the moat advanced apparàtùs 
for Yacuunçi distillation was one patented by Mr. Yaryan in I884. ^^^ 
well described in the accompanying spécifications, from which tïie fol- 
lowing is copied : , 

"In the ordinary opérations of vacuum distillation a • vacuuiîi pan ' is em- 
ployed, consisting, sabstantially, of a large copper or iron vessel for holding 
the liquid to be evaporatéd, and provlded with steam colis at the bottom Of 
saia vessel for heating the liqùid, Among the difflcutties attending the pro- 
cess as ordinarily folio wed are, that by reason of the nècessity of deallng wîth 
only the immédiate contents of the vessel at dne opération the process is nOt 
continuons; tàndtime and laborare lost in the fréquent replénishing required. 
Moreover, oVing to the length of time dùritig which thé liquid is neeessariiy 
exposëd to héat, in tnàny casés the color is injiited and the value of the tâti- 
mate prodtict itnpaired, while in the cas© ôf saccharine soUllîons this pro- 
longed expoSUre to heat tends tO couvert crystallizable intO uncryStsJlizable 
sugar. Furthér, in order to deal With '» sutflcient ^uautity for commerëiâl 
pràcticability at each repienishing, a vessel of large dimensions is requked, 
tbereby «iitai'ling large original diitlay.besides increasedcoât in maintaininga 
vacuum&ndà large waâtéof beat by radiation from so largo an ëxposed sur- 
face. In such pans a large îniier space must be allowed for frothîng; to pre- 
vent lossiû-bOiling over, and thé entire opération thùs nécessitâtes constant 
and higbly-skilled attention tb prêvent turbulent bôilingi" 

Mr* îaryanls. previous patent, oflSJ 81 is also wprthy of attention in 
this connection, and haS not been overlooked. It is not necessary> ihow- 
ever, tb ienlarge oh this branch of the case. The state of the art, the 
deficiencies of ïoriber àppatratuà, aiid the object of înventors in this liïie, 
are rôadily seen and understood by an examina tibn of the patents just 
referred to. Mr. Yaryan'S 'apparatusof 1884 was intended for a more 
' efifeetaal mearis ôf àpplying thé process of vacuam distillation. The pro- 
cess itself was old. The apparatus was not successfui when applied 1» 
sngar distillation. The reasons are stated by Mr. Yaryan in his. appli- 
cations for other patents in 1886; In one of them hesays: 

"In an ap^ariatus patented by mé june 10, 188é, No. 300,185, thé aavantagés 
of contiououâ and rapid evaporation in ®att<o, are fiilly and correctiy stated. 
lo operating the âppavatus thçrein dea<îrîbed, where large quantities o^ liqiiids 
are to be^qperated upon, it becomes, necessary to multiply the number of coils 
in order tOQbtain the requisité amouhtof heating surface. To a certain lin^it 
this is pràctièable, beyond Whîch, andjespecially when usedfor multiple efléctg, 
there ate sérions objections^ ampiïg"which are cost, space occttpied; ànd the 
large nuinber Of joints exposed to the atmosphère to be kept tlght. In tlïe 
j apparatus, àrid by the methods constituting the subjeot of my in ventior), thèse 
IdiÉloulties are largely overcome; and to this end I employ a cylinder contain- 
Ing a large number of tubes, eaçh tube being the équivalent of a coil, and ^b 
arranged as to receive an equàl feed and to disçhargé ii^to a common separàt- 
ïngchàmber." ' ' . , ,; 

,, In the othpr ofsajd applications of 188i6,he says: , , 

,. "In the apparatus described in sâid original patent, nnmbered |30Q,l,8^,;tiie 

ftaid tb be eyaporiited is fed to a coiled pipe connected w;ith a yacù^ta pûinp 
"and aiirrèunded by steam or othér heating mëdiùin. In its c6uj:sé ttiVOugn 

said pïpe the fluid givesbffi'n vapbrits volatile coristituents, àiid thôyàpbr 
'and fltaid are discharged lato à déparating' cbamber,' from whencë theïiàpbr 
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passes over eitli«r to a condenser or to the onter air, while the evaporated 
substance is withdrawn from the separating chamber by,a tail pipe or pump, 
making the evaporating process continuous." In the spécification of said letters 
patent I point out that as the équivalent of the arrangement shown, the coil 
of pipe conducting thé liquid to 'be èvaporated may be inclosed in a larger 
pipe instead of a drum, and the steam or other heating médium introdnced 
in the spMice between t.he two. pipes. In.practice I fiud this arrangement to 
be préférable, as the simpler and cheaper;forra, and my Improvement relates 
moreipartiçularly to a d«yice employing, coils so arranged. When It is desired 
to increase the capacity Cff ;my device#o,a3 to treat fluids in large quantities, 
I find that it is rfoi practicabje to dosojby itjcreasing to any considérable ex- 
tept either the; diaraeter oirlengti^ of the pipe constituting my evaporating 
çoiJsiifor the folio wingreaaqijs: First,] 'Ehe coils being usually of eopper, 
the jricr«ase;of thickness and weight of métal requisite as the diameter of the 
jplpe is increased, rendersitTtecost, as >vell as the bulk and weight of the en- 
Jargedfloil,entirelydisproportionate tothe increase of capacity. Second. Un- 
lesst^tie, diameter or areaof the pipe^is restricted, a sufficient çurrent of vapor 
will not be formed tothrpwjthe liquid i^ipg evaporated inlo commotion, so 
as to copstantly bathe the whole inner surface of the coil, which is absolutely 
neieessarytQ insure the g^ieatest efficiençyof heating surface and to preyent 
coatingand ologging of th@ c^il», Third. In coils compQsedof pipeof uniform 
diaugeterla uniformdegreepf vaçuum and beat c^nnot be maintained through- 
out the cojl, owing tothe constantly increasing volume, pressure, and friction 
of the vapor as it progresses towards the separating chamber. Fourth. When 
the coil is of tuo great length, the friction of the contained âuid and vapor 
'arabunts to several inches of mercury, or, in other words, a vacuum gauge 
connected with the outlet will mark sorae inches higher than one connected 
with the inlet, whicb results in unduly heating the substance contained in 
the inferipr vacuum, and in conséquent injury to the product." 

To overeomS the dejfects oi Mr.; Yaryan's apparatus of 1884, and of ail 
others then in use, was, as we hâve seen, the object of his later inven- 
tions. Mr. Lillie's effort» bad also been directed to this end, and, as 
before stated, he applied: for the patent under considération, April 2.5, 
1884. A comparison of the; spécifications and claims of Mr. Yaryan's 
application :of 1886 (for No.. 355, 259) with Lillie's shows that the inven- 
tion described in. each (as respects the matters hère involved) is sub- 
stantially' the same. Différences in form and construction of some 
parts of the apparatus, described 'in the two applications, appear; but 
'they seerà tb'be înimatèrial as re^ects the subject of invention now un- 
ç[er considération. In principlé, opération, and elFect the apparatus are, 
,i thinkj theaanie, to the extent involved. Mr. Yaryan, on being 
referred. to.l/illi«'s patent, amended and obtained letters. The appa- 
ratiiSj however, subsequèntly underwent other changes, which appear in 
hîB snbseqûehï patent of 1888. This référence to the state of the art and 
'ictebf thé pâ'r|;iés*bririgs us to the questions by the défense. 

'■ Krsi!.— ïs'th^ improveiiient show patentable 

novelty? It would not be profitable to dévote much space to this ques- 
tion. Starting with the uèual preSiîûiption in favor of the patent, con- 
'âiâéring thé ètàte 6f the art, àhd'' the admissions of Mr. Yaryain, shown 
'|.ïï,hi$ application 'for the pàteintju referred tp, covering similar in- 
.,y^t,ion, the conclusion, ihatthia question should be answered afSrma- 
tiyely seems ûnavoidable, I. 4o not attribute to thèse admissions the 
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force of an estoppel, but treat them as the expressions of a compétent ex- 
pert. Without them, indeed, it would seem reasonably clear that Lillie 
was the first to perfect an apparatus adapted to the successful applica- 
tion of this process of vacuum evaporation to sugar liquids. How he 
accomplished it^the peculiarities of his apparatus — fuUy appears by 
his spécifications. The substitution of comparatively short parallel tubes 
for the old coils of pipe, the addition of a separating chamber into 
which they discharge directly, both the liquid and vapor, with provis- 
ion for an equal, regulated supply to each of the tubes, constitute the 
most important' new features. Thèse changes from the old devices are 
of great value; and with others of less conséquence, combined as he de- 
scribes,' "constitute substantially a new apparatus. The improvement 
over ail former devices, intended for the same use, is such an advance 
in the art as seems to put the question of invention beyond doubt. 

Second. — Has the respondent infringed? As we hâve geen, theclaims 
involved are the fourth, fifth, sixth, and eleventh. They are for com- 
binations of various éléments of the apparatus, and are readily under- 
stood. Were they intended to express what their ternis (considered in 
connéotion with the spécifications alone) import; or should they be con- 
strued to mèan something else? On this question much time and labor 
were expended. The respondent has subjected the claims to careful 
analysis, in the light not only of the spécification, butalso of attending 
circumstances, in an effort to show that they include by implication the 
"dôme, D," and also a vertical arrangement of the tubes. 

As respects the first — the implication of the dôme — I cannot accept 
the respondent's view. The point is, however, not free from embarrass- 
ment. The difficulty arises, apparently, from carelessness of fhe pat- 
entée in erasing from the spécifications (as originally filed) what relates 
to the '^multiple effect" combination. In doing this he included in the 
erasure a; description of modifications of the "single effect" apparatus, 
dispensing with the dôme. This description has no spécial relation to 
the combination referred to; it relates particularly to a modification of 
the previously-described "single effect" apparatus. The claims under 
considération were drawn in conformity with it — dispensing with the 
dôme, before the erasure was made, and were subsequently allowed 
without change. The erasure seems, therefore, to be the resuit of in- 
advertence. Thé embarrassment arises from the insertion of the clause 
and its erasure combined. If the clause had been omitted originally, 
I think it would be reasonably clear thaï the claims should be con- 
strued to cover the combinations stated, without the dôme, as their 
ternis import. Under the circumstances, I still think they should be 
80 construed. Both the ofiice and the patentée must, I think, hâve un- 
derstood them to cover the modification stated. They were drawn, as 
before observed, prior to the erasure, when it is clear such modification 
was intended, and were allowed, subsequently, without amendment. I 
attach no importance to the fact that the patentée included the dôme 
when describing the opérations of his device. From this description 
the opération without the dôme is readily understood; and it would bavé 
V.4SF.no.2— 10 



been-ttftipsual ;to degcribe the opération with referpiiqe to the varions 
;riiti(ïïÛcations contèmplated. Besidea, this dèscripti(M!i, was also written 
-befor^the erasura, when, it is clearjjthe modification was contemplated. 
tlicannôt seriously doubt that the daims were underatood and intended 
•td oover onlyl'What ihey express-rrra itoodified combination, dispensing 
,wi1jh tbe do^B.': 

• ! As.rœpects tbe second^— rtbeimpKcationof «jêrêicailtubes— more should 
be said. 'îïhatilbo claims were originally intended tocover the combi- 
natiotisi rwith tubes differentiy arranged (varying from vertical) I cannot 
doubL It must be supposed that lïUîe intended to cover his enlire in- 
vention. : If heconfined himselfto vertical tubes h© did not cover it; 
for the 'invention eœbraces tubes in any ôther pi"aeticable position, as 
dearlyas itidoes those vertically arranged:. Therei is nothing more to 
distingiiish the latter from what was old , than the fermer. If tubes in 
horizontal position, or varying at ail from vertical, had been old, a 
change to vertical wbilld.not have.been patentçible, . The spécifications 
show that Lilli« 80 lunderstood tbe scôpei of bis linvention, and the daimâ 
ishow bis intention to cover the wàole .of itj The: spécifications referto 
other than: Vertical tubeSiftndthe; claims i are drajwn in ilerms, not only 
broad enough, but most appropriât» to iriclude siich other tubes. ; Where 
lie intendsito confinie himself to a verticial arrangement ho so expresses 
himsdfefiirl plainiariguageyas appears hy dtheï claitos. Whère ho in- 
téBdsito;(»)i}fine ,bîmself tô a dightvanaïùm from; vertical, he sayS; so, as 
in the first claim. Whilehe attaches; most importance, as be states,-to 
theivertàcalrarràngement, ifor reasons- giveii in the spécifications, he at- 
taches importance alsOto.anyothèrwhidhispracticable. His statement 
of preferemce; for the; former, is, nfflt an exclusion of the latter, but rather 
an implieid réitération of his claim to dt. The ireapondent's inference, 
fromiwhathe sayS on thia subjtect^fwôuld. seem to îimit him to atrictly 
vertical tabès. If vaiied even sligîitly:.from ,this position the tubes 
.œight'ïiearly as wellbe^àorizontal; foriilsuoh case the equal distribu- 
tion to:;thèir surfaces, from which the espèdal benefit of the vertical po- 
sition ariseâ, couîd notibe maintained. The réspondent fiirther points, 
in thisvconnectiori, toîthe jwords "upper andlower ends" of the tubes, 
foundin the claimS. ; Ido not think importance should be attached to 
this language» i It is strjctly appropriate if the tubes vary ever so little 
from horizontal;: and it lis not entirely inappropriate, I think, when ap-- 
plied to the recèiving endb of horizontal tubes through which a stream 
flows. We asBociate theiidea of upper and lower with sucb streams, 
and;I thipkthe source fïom which they flow may be termed the upper 
end, without iactual misùse of language, even though 1i>e couine is level 
and thé ,flow; forced.,; So the expression may be nnderstood in the 
daims., : .Slightly more . important ■ is : the fact that some of thèse claims 
call for the f'battery of tûbés, ft^'^aiid that thespedfications refer to this 
batteryifts oneof vertical tubes. The drawinga exhibit tubes in this po^ 
sition oniyi . The puxpose of the drawings is to àllustrate the parts and 
ooinbînatibns of the apparatus, nothing .more. Thetubesànd their t&- 
\&\ioïisiosaai sa Well beiÛustrated in oneiof the positioiîs speciâed as an- 
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6t6er. ït would bave beèn waste of labor, as Tvell as unusual, to draw 
them in the varions positions contemplated. Placed vertically in the 
battery sbown, the spécifications properly describe this battery as one 
bf vertical tubes; but it doès not follow that the other arrangements, 
described in the spécifications are excluded, and that the claims are to 
be limited accordingly. 

The corréspondence between Lillie and the office, is also invoked, as 
evideticè that the claims were intended to embrace vertical tubes only; 
and also as a reason why Lillie should be so confined in a court of equity, 
régardless probably of intention. This correspondence is as follows: 

«April25. 1884. 129,291. 
"Claims 1, 2 are met by patent of Percy. 52,197. Jan. 23, 1866. See also 
patent of Southmayd, 34,651, Mar. 11, 1862. And Matthiessen, 147,149, Feb. 
3, '74, afad are rejected. B. S. Hedkick, Ex." 

"1910 LoctiST Steeet, Philadelphia, Pa., December 14, 1885. 
"To the ifonorable Commissionersof Patents: In référence to niy appli- 
cation 129,291, flled Apr. 25, 1884, for improveraents in evaporating appa- 
ratus, and to your letter of the 7lh inst., rejecting the flrst and second claim 
of said application. The first claim I bereby abandon as met by the références 
cited. The second claim I ask a re-examination for on the ground that in no 
Case, in the, çeferences, are the evaporating surfaces vertical, or approximately 
so. In Matthiessen 's arrangement (patent No. 147,149, 2. 3, '74) the evapn 
orating trays, B, are nearly horizontal. In Percy's (52,197, 1, 23, '66) the 
evaporating coils are nearly horizontal, and in Southmayd's (No. 34,651, '4, 
11, '62) the Wire nelting of thé plnnger is not a continuons vertical surface 
at ail, nor is it an evaporating surface or wall in the sensé of one to one side 
of which béat is applied for the evaporating of liquide in contact with the 
other side; the plunger and nettings simply act as an agitator and not as a 
conveyor of beat for evaporating purposes, as stated on p. 2 of the spécification 
çf my appliciatioh. The object in having the evaporating surfaces vertical is 
that it permits eva'poration beihgcarried on on ail of the surface inclOsing 
(or exposed) in the evaporating spaces; thua in the tubes of my arrangement 
are utiii^d the ëntire surfaces of interiors of the tubes in evaporating thcir 
films of liquid, while in the case of Matthiessen's trays, for example, only the 
upper surfaces Of the liollow boltoras, c, of the trays, B, are evaporating sur- 
faces. If the trays, B, were vertical, then tlie li>iuid could be made to flow 
down botb surfaces of the bollow botlom, c, and the arrangement would méet 
my claim. 

"Ybnrsrespectfully, S. Moebis Lillie." 

Mr. Lillie's letter is assumed to be an admission that the claims are 
for vertical tubes. This point was urged with impressive force. I am 
not satisfied, however, after careful examination of the letter and the cir- 
cumstances under which it was written, that this assumption is justifi- 
able. The only claim under considération was the second — flrst in the 
patent. This is for the combination therein stated, with vertical sur- 
faces. To apply the admission to other claims, for différent éléments 
and combioations, is, I think, inadmissible. That he did not intend it 
to be so applied, and that the office sb understood, seems manilèst, from 
the faut that he did not amend,and that the office granted the claims as 
drawQi. Indeed, the office, never objectedto them. If Lillie contem- 
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platedsuch an admission, we would expect himto amend, and if he did 
not, and tiie office so understood his letter, we would expèct it to reject 
his application. Yet he did not amend, and the office aliowed the claims. 
Granting, however, that the assumption is justifiable, what is the resuit? 
We hâve seen that notwithstanding the assumed admission, the claims 
were allowed as drawn, covering, (as we havè found,) horizontal tubes, 
and the patent issued accordingly. This act of the office is not only in- 
consistent with the belief that the claims were intended to be liinited to 
vertical tubes, but is conclusive, I think, that they were not. If the 
correspondence évinces an intention, at the time of its date, to restrict 
the claims, the subséquent act of the office shows that it was abandoned. 
This Was the final act in the transaction, and is entitled to controlling 
weîght, The patent was intended to express and defilie the patentee's 
rights. If the claims granted are inconsistent with ïormer expressions 
of the pflice, and admissions of the patentée, the logical inference is that 
further examination led to a changé of views. Thé'casè is not analogous 
to one.ih which the terms of a claim are ambigupus, and susceptible of 
différent constructions, aqd the acts and déclarations of the patentée are 
appealed to. Hère the terms are pot ambignous; and their import can- 
not be set àside or controUed by the previous correspondence — even if it 
be interpreted as the respondent desires. In Vulcanite Co. v^ Davis, 102 
U. S. 222, the court said: 

"ItVe do not tuean to be understopd as asserting thatany correspondance be- 
tween the applicant for a patent and the cotniuissioner pf patents can be al< 
lowed to enlarge, diminish, or vary the language of apateiit af terwards issued. 
Undoubtedly a patent, like any other written instrument, is to be interpreted 
by its own terms." 

The doctrine of estoppél, which is alsb invoked, is inapplicable to the 
façts. Neijjher Yaryah nor the respondent was misled. If aware of the 
correspondence, the subséquent grant of the claims would guard them 
against misunderstanding. There is no reason, therefore, why equity 
should not construe the claims as their terms import. 

With this construction, are the claims infringed? It is urged, as 
matter bf law, that the court cannot pass on this question, without ex- 
pert téstimony. I do not so understand. Expert testimony is often 
necessary, in disposing of such questions; and there tlje court will not 
proceed without it. Hère, however, it does not seem necessary. Mr. 
Yaryan, as we hâve seen, àmended to êscape the objections of the of- 
fice — founded partly on Lillie's patent. From time to time he madô 
other changesj until the apparatus becarae what is shown in the alleged 
infringing devices. The changes, however, seem to be formai and un- 
important, sofar as respects the claims involved. Looking at Lillie's 
spécifications and claims, and observing the variety in form and eom- 
bination Contemplated, it is, I think, reasonably clear that thP devices 
used by the respondent infringe the claims under considération^ While 
there are mechanical différences, the apparatus of the complainant and 
respondent, so far as respects thèse claims, seem to be the same in man- 
ner of combination, the éléments embraced, mode of opération aûd ef- 
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feçt. It, would be a waste of time to enter upon an analysis of the ap- 
paratus and point out the infringement more particularly. I think the 
substance of each claim involved is almost as readily seen in the respond- 
ent's as in the complainant's. 

The other patent sued upon, No. 378,843, is, in the knguage of the 
spécifications, for the "combination of a séries ofevaporating pans, each 
having a construction substantially as shown in patent No. 341,669, to 
form a multiple eifect evaporafing apparatus, and consists further in a 
séries of surface heaters arranged in connection with the pans, and op- 
erating to use a portion of the vapor from the several pans for heating 
«ither a single liquid passed in succession through the several heaters, 
in the direction from the coolest to the hottest, or for heating différent 
liquids in the several heaters respectively," 

The claims involved are as foÛows: 

"(3) The combination of the batfcery of evaporating tubes, their snrround- 
Ingheating chamber, E, and collecting chamber, P, common to the sald tubes 
■of an evaporating pan operated substantially as described, the heating cham- 
ber and its contained evaporating tubes of a second similarly operating pan, 
a vapor conduit leading from the collecting chamber, P, of the flrst pan to the 
heating chamber, E, of the second pan, and a liquid condiicting pipe and con- 
nections leading from the chamber, P, of the former to thé feed ends of the 
«vaporating tubes of thelatter, substantially as and for the purpose described. 
{4) Tlie combination of the battery of evaporating tubes, 6, their surrounding 
heating chamber, E, and collecting chamber, P, common to the said tubes of 
An evajioiating pan operating substantially as described, the heating chamber, 
E, and the tubes, b, of a second similarly operating pan, and a vapor conduit 
leading from the collecting chamber, P, of tlie first pan to the heating cham- 
ber, E, of the second pan, substantially as and for the, purpose specifled." 
"(6) The combination, with two consécutive pans of a multiple effect evap- 
orating apparatus, each pan being provided with the evaporating tubes, &,and 
collecting chamber, P, of a pump, C, having its suction pipe connected with 
the chamber, P, of the flrst of the two paus, and its eduction pipe, «', with the 
feed ends of the evaporating tubes of the second pan, the pump and its con- 
nections operating to draw liquid from the chamber, P, of the flrst pan, and 
todeliver it to the evaporating tubes of thesecond pan, substantially as speci- 
fled." 

The question of validity -applies, of course, to thèse claims only. 
Whether the patent may be sustained for other claims embraced, is not 
involved. I attaeh no importance to the fact that the spécifications of 
the prior patent originally embraced thia -subject. Mr. Lillie had a right 
to wi^hdraw that part, as he did, and présent it subsequently. I see 
nothing to justify the allégation of abandonment. 

Do the claims, or does either of them, embrace invention? The "mul- 
tiple effect" process was old, and had long been practiced, when this 
patent was appiied for. Rillieux described, and applied it, in 1843, as 
appears by his patent of that date. His method of applying it was to 
place several "single effect" apparatus side by side, and unité them in 
Buch manner that the liquor and vapor, after passing through the first 
would pass into the second, and so on to and through as many sueh ap- 
paratus as \yere united, receiving an additional efifect from each. To 
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pIîieeëéveral«of=Lillie?s apparatus, covered by the'first' patent, sîde tjy 
side, ànd Unité them inthe sanie maânef and by the sàme character of 
a^pMtpiees ihat Rillieux employed in uniting the old Single eflfect appa- 
ratus, certainly would not require invention. If it be admitted that Lillie's 
appaFata?,' so united, cbnstitutes a new combination, a ttew device, (and 
in one sensé it does,) this admission would not support the claim to pat- 
entable tobVèlty. The Conabination would be new oiily to the extent of 
the single effeet apparatus combined in it; and this apparatus is covered 
by the foroiét patent. Nor does 'it tend to support the claim to such 
noveltytosay that LUlie was the first to make a suCcëssful application 
of the multiple efféct process to filna evaporation. Hei'e, again, so far as 
respects ;tbe daims involved, the statement is correct only to the extent 
that his single efifect apparatus is embraced. The manner of combining 
the single effeet apparatus is the only tbing covered by thé claims, and 
in my judgment, it embraces nothing new. The third is for the liquor 
and yapor conduits, in the connection stated; the fourth is for the va- 
por conduit alone, in this connection; while the sixth iS for a pump 
combined with a liquor ôonduit. I ath unable, after patient ex-, 
aminatiôn, to lind any mtttèrial distinction between this means of unit- 
inèsev^ràï single efiect apparatus, with a view to multiple effeet, and 
that empi^oyed by Biilieux. In construction, character, opération, and 
effeet, the. means or devices employed, seem to be essentially the same. 

Rillielix did not usetJie pump to accelerate the flow of liquor, when 
sluggishj as Lilliedoes; but the addition of this old raèansof açcomplish- 
ing èn'tih à pùi'pose did not require invention. Aby nieqhanic directed 
to incre^sè the flow would presumably hâve added the punjp. It is the 
mpst cprûmon appliance for such a purpose.-!— It would bave made no 
différence» as respects this. question, if the original application, of 1886, 
hàdnot been aniended by the Withdrawal referred to, and thèse claims 
had beèn inserted in the first patent. The objection to them , there would 
hâve beeh the Sarpe, thàt istpsày, that ail patentable novelty is covered 
by the other. claims. 

I hâve not overloofeed the usual presumption in favor of the pat- 
ent, nor the fact that Yaryan's conduct may probably again be appealed 
toinits support. But \vith thèse considérations fuUy in mind I am 
nevertheless foreed to the conclusion that the claims cover nothing new. 
The first patent to lôilîe étnbraceS everything méntiohéd in them to 
whîch he is etititled. For the introduction of àny of thé matters cov- 
ered by that' patent into the respondent's combined device^,' it must an- 
swer in damages, as we bave alfeady determined. It cannot use them, 
in 'any connection or C6mbinàtibnv#hatever, without the complainant's 
assent. - ' ■ ■ 

Nor hâve I overlooked the fact that one of the advantagfes of Lillie's 
single effeet apparatus ia its especiai fitness for further combination and 
use in the multiple effeet process. This advantage inheres in that ap- 
paratusand is covered by the patent for it. It is one of the features 
that readers that invention valuafele. Lillie, and others obtaining his 
assent, may utilizé-it by making such combinations. If in making 
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them something new and patentable is introduced protection for it may 
be obtained. If the other claims of Lillie's 1888 patent cover such new 
things they will of course be sustained. That questioa is not involved. 
The décision hère is simply that the claims under considération enabrace 
nothing new and are invalid. 



The Normandie.* 

The Charlotte Wbbb. 

O'SoLuvAN a al. V. Gîompaqnie Générale Transatlanuqub. 

. O'Sullivan «« ai. ». The Normandie. 
(District Court, s. D. JTeM» For». May 20, 1890.) 

ï. Cdù.tsi'cm'-STBAM AND SAiir-Foa— Excessive Speed— Dùtt to Rbtkrsb. 

CoUisi(>n occurred towardè midnight of May 28,1889, frotn, flre to elght miles 
east hy soutb of Sandy Hooli ligbt-sbip, In a dense fog, between the stean-ship 
lilbfm/ahdie and the pilot-bOat Cnarlotte Webb, by reason of wbich the pilôt-l)t>at 
was 8unl£.i Tbe steam-shlp^ baving lef t New York on one of her regular trips, bad 
been put npqn a course of east by soutb, on wbich course she continued until wit^iin 
a f ew momeàts of collision. The pllot- boat was cruising for véssels. Sbe was saii> 
ing sloWly on;a course of abou^ Ej TS. E.^ and crosslng tne steamec's course. Wtien 
the steamer's whistles were first heard, Wbich was from 15,to 80 minutes petove 
the collisioii, the pllot-boat continued tosôiind her fog-hom, which wasbiowti by 
mectaanical Qeàns, at regular intervais, and asitfaë Normandie's whistles continued 
to approacb, bearing in the same direction, two bombs were fired by the pUot-boat, 
snd a fla^b li^Ut was twice showti over tbe port side. She did not altei' her course 
at any tinte. : She was struck by the steamer on her port side, half eut tbrough, 
carried along with the steamer for a short period, until she dropped oft an4 sank. 
The' Bteamer% speed bad béëu from 11 to 12 knots, her masimum spéed being 16 
knots. Spon after bearing tbe pUot-boat'Si horn ahead her engines were slowed. 
Bhe continued on at this speed for about a minute, when tbe light of the sailing vessel 
came ia isigbt, only a short distance ahead. By reversai before the colUslon her 
speed was redjiœd to four or five knots. Tbe above facts being f ound on very con- 
fflçting évidence, held, that tbere was no foujt in the pilot-boat, either in her sig- 
nais or maueuvers; that tbe speed of tbe steam-sbip was in èxcess of the moderato 
ispeed réqttii*ed:in à fogby article 13 of the collision raies; that sbe was alsotio 
blâme for not reversing, Instead of slowing, when the born was heard ahead and 

:' near; and that sbe alone was re^ponsibleitor tbe collision. 

% SaMB— Two SOIÏS— C0BT8-^MiI*tenV^BINO Àm) 'STOl'PINd PowÉ». 

T7pon two suits in personam and In renv, sBccessively brought for the. same de- 
mând, ho seeurity being obtained in the former, held, deoree should be given in the 
suit In rem With one bill of co^ts only, but not until after tbe lookout, aob-Ubelant 
and an available witness, bad been produceâ and oalled tberein. 

înAdnoiralty. Actions fpr damages by collision, 
: Carter &Ledyard, îor Whtlsint. 
Coudert Bros., for défendants. 

. Bbown, J. The above libels were filed lo recover damages for the loss 
of the: pilot-boat Charlotte Webb, with the personal efifects of : those on 

, fliepoitedby, BAwardG, BenediotiEsï,, of tiie New York bar, 
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boardi through collision with the French steam-shîp La Normandie, in 
s dense fog at sea, from five to eight miles east by south from Sandy 
Hook light-ship, towards midnight of May 28, 1889. The first-naraed 
libel As against the owners of La Normandie m peraonam; the second, 
brought by the same libelant with one other libelant, who was a passen- 
ger on the pilot-boat, is against the ship in rem. The Normandie is a 
steam-ship of the first class, plying regularly between Havre and New 
York, about 464 feet long, 50 ieet beam, 25 feet draft when loaded, dis- 
placement at 21i feet draft, 8,392 tons, and between 7,000 and 8,000 
tons burden. 8he bas triple expansion engines, of 6,600 horse-power; 
a single right-hand propellér, about 22 feet in diameter, with a pitch of 
9 meters and 80 centimeters, (about 32 feet,) giving under her ordinary 
fui] speed about 66 or 57 révolutions per minute, and a speed of 16 
knots pçr hour. The Charlotte VVebb was a twp-masted schooher, 85 
feet long, 23} feet beam, and was in the service of licensed pilots. The 
Normandie left her dock at New York at 7 A. m. of tbe 28th of May. 
Encountering a dense fog at Sandy Hook, she came to anchor. A litÙe 
before 10 p. m., the weather being still foggy, she resuiûed her voyage, 
passed a little to the northward of the Scotland light-ship and the Sandy 
Hook light-ship, both of which she made, the latter at 20 minutes past 
11 p. M., and was then put upona course of east by south, and so con- 
tinuel until her wheel was ported a few moments before collision. The 
Charlotte Webb left Stapleton, Staten island, between 11 and 12 o'clock 
of the same morning, on a cruise at sea in search of pilot service. She 
had on bpard four pilots, six seamen, and Green, who was a passenger 
or volunteer. The wind was light, about south-east by east, and she 
was sailing upon the starboard tack, with her booms to port, and her 
jib, foresail, and one reefed mainsail, ail close-hauled, and a stay-sail 
hauled to the mast, with the sbeet to starboard, making not over one or 
two knots per hour, upon a course E. N. E., or N. E. by E. and cross- 
ing, therefore, the steâmer's course at an angle of from three to four 
points to port. The fog continued dense up to the moment of col- 
lision. The pilot-boat was struck near her fore riggingpn the port side, 
by the stem of the steamer, at ah angle variously estimated to be from 6C 
to 90 degrees. She was a little more than half eut through by the blow, 
carried along in the jaws of the steamer for a short period, until, as the 
steamer stop^ëd by the backing of her engines, she dropped from the 
stem df thé steamer and sank in 13 fathoms of water. Several of her 
men jumped overboard, or went down with the schooner; two of whom 
(Malcolm , the wheelsman, and Fitzgerald, the boat-keeper) were drowned; 
the rest had got intothe yawl, which had been hove overboard before 
the collision, and, after being upset, they were rescued by the steamer. 
The libelants contend that the collision «rose in conséquence of the im- 
moderate speed of the steamer, of her failure to heed the signais given 
by^thé pilot-boat, and her neglect to stop and back in time, There- 
spondents claim that the steamer was in no fault in thèse respects, and 
that the collision arose through the failure of the pilot-boat to give proper 
signais, or to veer, as it is claimed she might and ought to hâve done, 
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out of the line of the steamer's course when it was perceived that the 
steamer was coming directly upon her, and could not avoid her. 

Damages for collision are given under our law only upon proof of fault, 
actual or presumptive. As between a steamer and a sail-vessel, upon 
proof that the latter bas observed ail the rules of navigation, fault in the 
steamer in case of collision is presumed, except on an issue of inévita- 
ble accident, {The Florence P. HaU, 14 Fed. Rep. 408-416, 418, and 
cases cited;) and the burden is upon her, if she would avoid liability, 
to satisfy the court that she has observed ail the rules of navigation, and 
of careful seamanship. If this be proved to the satisfaction of the court, 
she is entitled to acquittai. The loss is ascribed to inévitable accident, 
or périls of the sea, and remains where it fell. The Moming lÀght, 2 
Wall. 650-556; The Marpeda, L. R. 4 P. C. 212-219. 

The PUotrBoat's Signak. On careful considération of the testimony, 
and of ail that has been urged in behalf of the claimant, I must find 
that fog signais, as required by law, were duly given by the pilot-boat, 
and that she is without fault in this respect. When the Normandie'a 
whistles were first heard two persons onlj' were on deck, Capt. Scott, 
who was at the wheel, and in charge of the watch after 10:40 p. m., and 
Olsen, who was the iookout, and blowing the fog-horn. The horn was 
blown by a mechanical appliance of approved form, givingblasts audible, 
as the testimony states, at three or four times the distance at which a 
horn blown from the mouth would be heard. Olsen went on the Iook- 
out at 10 p. M. He and Capt. Scott testify that the horn was^sounded 
regularly at intervais ofabout a minute from that timeto the collision; the 
signal being one blast, in conformity with the rules of navigation, the pi- 
lot-boat being on her starboard tack. The fog signais of the Normandie, 
ae they testify, were heard a considérable time be fore collision, estimated 
at from 15 to 30 minutes. Thèse signais, according to the claimant's 
testimony, were given at intervais of about one minute. Capt. Scott 
testifies that he located thèse signais as bearing by compass W. by N., 
or W. N. W., and that they continu ed on the same bearing until the col- 
lision; that, after hearing six or eight of those signais, he called up Pilot 
Hammer, who thereupon came up and remained some time standing in 
the companion way, and watching for the steamer. Both used glasses. 
Soon afterwards Hammer called up Pilot Hines. Hammer and Free- 
man testify to hearing the signais from the Normandie upon the same 
bearing, and that the pilot-boat replied thereto regularly for some time 
before the collision, and that they heârd the pilot-boat's previous signais 
before they came on deck. Four other witnesses testify to hea»ng the 
horn blown while they were below. After Hammer came up Capt. Scott 
ordered a bomb to be fired, which was done, giving a report, it is said, 
louder than a cannon. To get, to fix, and to fire the bomb took "about 
a minute." Aiter the bomb, a flash light was shown over the port side 
for about a minute. After that, another bomb was fired, and then the 
flash light was again shown on. the port side. Meantime the boat-keeper 
and ail hands had been called from below. The steamer's lights were 
first seen about the time, or soon after, the second bomb was fired. She 
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was thCTi probably not over a quarter of a mile distant. It was then, or 
very sooa afterwardst that the yawl was hove over, before ail the men 
below had got on deck; Scott and Hammer jumped into the yawl at 
onceJ TwG others below, roused by the calls and the noise above, came 
up, saw the steamer's lights, and got into the yawl ; they did not pull 
away before they were upset by the collision. Larsen estimated that 
the yawl was laUÈched eight minutes before collision; Anderson, three 
or four minutes. ' Freeman thinks the second bomb fired was a half 
hour before cdlision. Thèse estimâtes carry no weight. Capt. Scott, 
the other pilota, and Olsen say the boat was thrown over just before the 
collision, and of that I bave no doubt. The whole testimony on both 
sides bristles with discrepancies as regards the estimâtes of time and 
distance. Little weight is to bé attàched to such estimâtes, unsubstan- 
tiated omncorrected by other facts. The acts done, and aU the circum- 
stances of tîme, place, and navigation, aflFord a better means of judging 
of such particulars. Kennedyv.TheSarmatîan,2¥ed.'Rep.9li. Severîd 
blasts of the Normandie's siren were heard between the two bombs; Scott 
thinks, tvo or three blasts; Hammer, three or four. Taking ail the évi- 
dence and the circumstances into account, I think it most probable that 
the Normandie'» whistles were first heard about 15 minutes before col- 
lision; that the interval between tiie bombs was probably from one to 
three minutes; that the last bomb was fired about two minutes before 
collision, and the steamer's lights first seen a few moments after the 
last bomb was fired; and that the yawl was hove over about that time. 
The steamer's witnesses testify that onlyone bomb was heard by them, 
and, before the bomb, only one blast of the hom, which was immedi- 
ately before the bomb; that, after the bomb, the pilot's hom was heard 
often, and was soon blown almost continuously. For the défense it is 
torged that Olseù's testimony that he assisted in exhibiting the torch- 
lights, and) also in heaving the lead once after the steamer's whistles 
were first heard, as well as in launching the yawl, proves that other du- 
ties were iraposed upon him incompatible with bis duty to keep a proper 
lookout, and to give the proper signais. Capt. Scott, however, testifies 
that he himself threw the lead, and took the observation of 13 fathoms; 
ahd that Olsen merely hauled in the line, a matter of a few seconds only. 
Both Scott and Hammer testify that the torch-lights were shown by 
thêm, and not by Olsen, and the latter so stated on his original exam- 
înation. The facty also, testified to by five of the daimant's witnesses, 
that the hom was heard just befdre the bomb, confirms the testimony 
of Scot* and Hatnmer that Olsen was not called offfrom his duty to fire 
the bomb. The other circumstances on which Olsen's alleged neglect 
to Sound the horn regularly is based are too slight to hâve any weight 
agaiûst the mass of direct évidence, as well as the probabilities of the 
case, that the proper signais wère given. The eveht shows that Capt. 
ScOtt had accurately located the bearing of the steamer by her whistlep 
as west by north. The whistles continued, he says, to bear in the 
same direction; showing, therefore, that the steamer was coming directly 
for the pilotrboat; and he was fuUy alive to that fact. It is extremely 
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improbable tliat, under such circumstances, the use of the ordinary fog 
signais, which had beeri given ail along, should be neglected then^ 
Many lyitnesses testify that thèse signais were given, and given ofténer 
than is required by the raies; and the firing of the two bombs was an 
additional précaution that was employed beeause they knew the steamer 
was coming towards them. It is not crédible that such added précau- 
tion, should hâve been adopted, and the simple and usual précaution 
of blowing the horn neglected. That it was not neglected is proved by 
ail the direct testimony that the case makes possible; and it is confirmed, 
as I hâve said, to some extent, by the steamer's évidence that the fog- 
horn was heard before the bomb. Such a mass of testimony I cannot 
discrédit, merely beeause the horn was not heard earlier on board of 
the Normandie. Her witnesses say that only one bomb was heard, yet 
two were certainly fired. The first bomb was probably within a few 
minutes of the second; at aU events, it was some time after the first sig- 
nal from the Normandie was heard on the pilot-boat; and the first bomb 
should ordinarily hâve been heard on the Normandie. If not heard, 
the failure to hear the first bomb, as well as earlier fog-horns, should be 
set down to abnormal conditions of the atmosphère, or to inattention. 
Bradleyv. The John Pridgeon, 38 Fed. Rep. 261, 267; McCabe v.SteamrShip 
0o.;81 Fed. Rep. 238; Jhe Lepanio, 21 Fed. Rep. 651, 656-658; The 
Zadok, 9 Prob. Div. 114. The theory that the yawl was launched some 
eight minutes before collision, for the purpose of sending a pilot to the 
steamer, and that the crew were occupied about that business, encounters 
too many opposing circumstances and too much opposing testimony to be 
adopted. Nor could the pilot-boat safely départ from her course, before 
the steamer could be distinguished. No rule required that; and, had 
she done so, it would bave been at her own risk. There was nothing 
by which she could détermine whether to turn to the right or the left; 
and, after the steamer was seen, there was nothing, I think, which she 
could hâve safely done. She could not tell what change the steamer 
might be making, It requires a very clear case to condemn a sailing 
vessel for observing the gênerai rule to hold her course, instead of de- 
parting from it. This is not such a case. 

The Normandie^s Speed. The Normandie's speed before slowing is es- 
timated by her officers at from 10 to 11 knots, but no reason appears 
for estimating it at much less than 12 knots. For more than half an 
hour she had been making 42 révolutions per minute. The gênerai 
conditions for speed were favorable. Her loading was not deeper than 
usual. Fifty-six or 57 révolutions give her 16 knots, and 42 révo- 
lutions should therefore give 12. Computed from the pitch of the 
propeller of over 31 feet, with 10 per cent, slip, 42 révolutions should 
give nearly 12 knots. It is not very material, however, whether her 
speed was 12 knots or 11. Either is considerably in excess of what bas 
been adjudged in many cases in the courts of this country an excessive 
rate of speed in a dense fog, and therefore a violation of the thirteenth 
article of navigation. I am not at liberty to départ from thèse adjudica- 
aoDB, notwithstanding the opinions of witnesses and the argument of 



1S6 FEDERAI. BEPOBTEB, Tol. 43. 

counsel that her speed was moderate, and was the safest for herself and 
for other vessels. ■ 

No doubt the question of what is "moderate speed" is largely a question 
of circumstances, having référence to the densityof the fog; the place of 
navigation; the probable présence of other vessels likely to be met; the 
State of the weather as affecting the ability to hear the fog signais of other 
vessels at a reasonable distance; the full speed of the ship herself, her 
appliances for rapid maneuvering, and the amount of her steam-power 
kept in reserve, as affecting her ability to stop quickly after hearing fog 
signais. No doubt, also, that, in the absence of circumstances of spécial 
danger, navigation is not required to be suspended on the high seas on 
account of dense fog. Neither the rules nor the ordinary praotîce of sea- 
men require that. The rules intend that signais shall be given which 
are expected to be heard in time to enable vessels to avoid each other; 
and no speed is sufficiently "moderate," under given conditions ofwind, 
sea, and weather. unless it is so reduced as to enable the vessel to per- 
form her duty to keep out of the way from the time when she has a 
right to expect that the other vessel's signais, under the existing condi- 
tions, will be heard. For the Normandie it is contended that her speed 
in this case, considering ail the circumstances, was moderate speed, be- 
cause her speed was reduced, and was such as, considering the utility 
and necessity of rapid évolutions, was most effective to enable her suc- 
cessfully to avoid collision with other vessels that observe the rules of 
navigation. The récent case of The Champagne and The City of Rio Ja- 
neiro 'va ihQ French courts bas been cited in support of this contention. 
There the Champagne was running in foggy weather at a speed of 14} 
knots an hour. She heard the whistle of the Rio Janeiro ahead, or a 
little on her port bow, and thereupon ported, and reduced her speed to 
10 knots. The Rio Janeiro heard' and erroneously located the whistles 
of the Champagne on her starboard bow, and accordingly veered to port, 
which brought the two vessels into collision. The vessels had in fact 
been approaching very nearly head and head. The erroneous location 
of the Champagne's whistle by the City of Rio Janeiro was ascribed to 
inexplicable fatality, or the réverbérations of the Sound of the whistles 
from strata of fog of différent density. The court of appeal at Rouen 
adopted the finding of the tribunal of Havre, that the réduction of speed 
from 14} to 10 knots was in keeping with the circumstances, and proper 
for making the necessary évolutions that are required to exécute maneuvers 
as quickly as possible in order to avoid collisions. Both courts, how- 
ever, fdund the further fact that the speed of the Champagne did not 
contribute to the collision in that case, nor hâve any direct relation to 
it, and therefore released the Champagne. International Mar. Rev. 
1887^88, pp. 500-543. The court of cassation, in atfirming the judg- 
ment, did not consider the question whether her speed was moderate 
within the rule, but affirmed the judgmént on the finding of fact below 
that the rate of speed was in that instance immaterial, having no direct 
connection with the collision. Id. 1889-90, p. 7. In a still later case 
the court of appeals at Montpelier held the steamer Tonkin in fault for 



TES NOBMANOIB. 157 

going in fog at a speed of 10 knots instead of 5. Id. 1889-90, pp. 

204-207. Very similar arguments in favor of higher speed were ad- 
dressed lo the suprême court in the case of The Pennsylvania, 19 Wall. 
125, and overruledj and I am not at liberty to treat the question as an 
open one jn tbis court. The maximum speed of the steamer in that 
case was 13i knots; and, under circumstances very similar to the prés- 
ent, a speed of 7 knots was held excessive. With improvements in 
steam-engines, and increased facilities for handling, it is not impossible 
that one-half the maximum speed, when full poweris held in reserve for 
immédiate use in emergencies, may come to be held a moderate speed, 
even in dense fog, in those parts of the high seas where other vessels are 
not specially liable to be met. But the speed of the Normandie in this 
case was more than half of her maximum speed. There is no case in the 
courts of this country where a speed of two-thirds of the maximum 
speed, under such circumstances as the présent, bas been held to be 
moderate speed within article 13. No doubt certain évolutions could 
be etfected more rapidly with a speed of 10 to 12 knots than with a speed 
of 6. But a speed of 10 or 12 knots was not more necessary to the Nor- 
mandie's safe navigation in this case than was 7 knots in the case of The 
Pennsylvania. Besides, the question is not whether certain évolutions 
can be executed in less time, but whether the Normandie,_when meeting 
a vessel suddenly in a fog, could, as a rule, more efFectively avoid her 
under a speed of 10 or 12 knots than when under a speed of only 6 or 7 
knots. Tlie experiments with the Normandie, testified to by Lieut. 
Chambers, do not favor the higher rate of speed, because they show that 
the ship stops in less space, and turns more within a given area, under 
a speed Qf 8 knots than under a speed of 12 knots. See White, Nav. 
Arch. 631-635.' 

There was nothing to preveut the Normandie from proceeding at a 
much siower rate. The évidence shows that soon after the fog-horn was 
heard, her révolutions were brought down to 16 or 17 per minute, equal 
to about 5 knots speed. The testimony of the engineer in charge and pf 
the first ofScer shows that this continued about a minute, whereupon her 
engines.were reversed; and the commander testifies that this reversai 
was ordered at the time when the pilot^boat's light first came in sight, 
distant less than half the steamer's length. Upon other adjudged cases 
I also think the Normandie is to blâme for not reversing at the time she 
slowed, because at that time the signais were heard nearly ahead, and 
must bave been perceived to be near; and, considering that she was then 
at a speed of from 10 to 12 knots, on hearing such a signal near and 
ahead , she was bound to check her speed as soon as possible by instant 
reversai. Léonard v. WhUwiU, 10 Ben. 638, 647; The Frankland, L. R. 4 
P. C. 529; The Martello, 34 Fed. Rep. 71, 74; The City of Atlanta, 26 Fed. 
Rep. 456, 462; The BrUannic, 89 Fed. Rep. 395, 399, and cases there 
cited; The Wyanoke, 40 Fed: Rep. 702, 704. From the fact that the 
pilotTb,pat was not eut through, it is not probable that at the moment of 

'Kee note I, post, 169. 
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■tidliéîdn the steamer wtfs going atthe rate of raorè thfen4 br 5 knbts, 
àïid sueh is the master'ç estimate. The testimony 6f Pilot Hines tends 
todfoiBrm this. He-sàys he went dôwn with the pilot-boàt, and that 
idù rîsing to the Surface hè saw the'lights of the steamer,^ and kept them 
in viéw ail thé timè until he was picked up. Had not her epeed been 
reduced very muchbëlow 10 or 12 knolâ, the pilot-boat would hâve 
been eut through, and the Normandie would hâve gone out of sight be- 
fore stoppihgJ Mr. Dé Forrest, a passenger on the Normandie, testifies 
also that through the port-hole of his state-room on the saloon-deck on 
the starboard side he sawmen straggling in the water very nëai" the ship; 
that he threw life-preservers to them, and afterwards saw them hauled 
aboard; and that when he first lookéd out the ship was thèn running 
only vëry slowly ahead. This confirms the conclusion that at collision 
the steamer's speed had been reducèd to 4 or 5 knots. 

It is not possible to reconcile the tfestimony of the mafeter and the men 
•on the lookout as to the" shortness of time betwéen the hearing of the 
first signal and the collision with the testimony of the first lieutenant 
and the engineer. The master thinks that tlie reversai of the engine 
took place Within 5 or & seconds after the pilot-boat's signais were first 
heard, and Within 20 seconds of the collision; and the order to reverse 
he says was given 2 or 3 seconds after the order to slow. It is not per- 
haps necessary to détermine which is correct on this point. But the 
master must be mistaken if at the collision the Normandie'g speed was 
reduced to 4 or 5 knots, as he estimâtes; for she could not retard from 
11 knots to 5 in less thana minute and a half, even on instant reversai of 
the engines at fuU speed; and if during a minute of the interval she ran at 
the rate of 16 or 17 révolutions ahead beforé reversing, she oould not retard 
to 6 knots in less than 2 minutes; and the distance run, I am confident, 
would, on the last supposition, be as much as a quarter of a mile. Such, 
or nearly such, are, I think, most probably the facta of the case. The 
master's testimony, also, that he did not reverse until a second blast of 
the pilot-boat's horn was heard nrairer, agrées with the engineer's testi- 
mony that there was abbut a minute's slowing before reversai. Upon 
this view, had the engine been reversed full speed when the horn and 
bomb were first heard, whether that bomb was the first that was fired or 
the second, the steamer would hâve passed astem of the pilot-boat, and 
the collision would hâve been avoided. I do not say that she would 
hâve been fuUy stopped before reachîng the Une of the pilot-boat's course, 
for there is unoertainty bôth as to her actual distance from the pilot-boat 
at that time and as to the distance within which she could hâve been 
stopped by reversing; but I am confident that the estimâtes as to the dis- 
tances required for stopping given in the testimony are much too small.* 
By reversing when the bomb was first heard the Normandie would hâve 
passed astern, both from the delay conséquent on her reversai and from 
her greater change of heading to starboard. This change would hâve 
been from two to three points. As it was, the testimony shows that she 

>See note II, post, 160, 
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changed but one point. The différence from both causes would hâve 
been sufficient to allow the pilot-boat, going from 150 to 200 feet a min- 
ute, to escape. If some uncertainty, however, remains on this last 
point, I cannot doubt that, had the Normandie been going at such mod- 
erate speed as the adjudications of this country require, she would hâve 
been stopped before reaching the pilot-boat, had she reversed when the 
first signais were heard so near, and the collision would hâve been thereby 
avoided. A decree must therefore be given for the libelants in the suit 
in personam, with costs. In the suit m rem, the testimony not being 
complète, and the omission to call the lookout not being satlsfactory, no 
decree should be given until some necessity for that suit shall appear 
and thé omission be Bupplied, 

The defect in the testimony in the suit inrém being snbsequently supplied, 
and it appearing that that suit had been brougbt because no security had 
been obtained in the prior suit in personam, and that the stipulation given 
in the sait in rem was sufficient tocover the libelants' demands, a decree was 
directed to be entered in the suit in rem only, with one bill of costs. See The 
Normandie, 4Q ¥ed. B^ç. b9Q. 

NoTB L Tbe following is a Bummary of the observations of Lient. Chambers, IT. 
S. N., in his expérimenta -with the Normandie. The expérimenta were made in the 
Énglish otaannel, oS Bar Fleur light, under the lea of the land, in 37 f athoms of water, 
in a ligbt wind and smooth sea. The ship was light, drawing only 21)4 feet, 8 feet less 
tban when loaded. 

(1) Tu/mlng. The helm is worked by steam. The prot)eller is right-handed. Âfter 
the order to port or to starboari} is given, it talces 83 seconds to get the helm hard over 
if the sbip is going at her maximum speed of 16. knots, 20 seconds if she is going at 12 
knots speed, and 18 seconds if she is going at 8 knots. In turning to starboard, the ship 
begins to change almost as soon as the helm is moved ; but in going to port, and at 12 
knots speed, not until she has traveled nearly a length. Going 16 knots, she makes a 
circle to starboard in 13 minutes and 5 seconds; going to port, in 15 minutes. Ooing at 
iz knots speed, she makes a circle to starboard in 14' 30" ; to port, in 15'. Oeing at 8 
knots, she makes a circle to starboard in 20' 85". Though the steom-power is kept the 
same, the speed is diminished nearly 25 per cent. In turning the first quadrant, through 
the drag of the rudder, the increased friction of the ship in swinging, and the indirect 
thrust of the propeller. The ship's path is not an exact circle, but a spiral, ending in- 
side the point of departure, and in advance of it, viz., when beginnlng under full speed, 
SO feet isside the point of departure; when beglnning at 13 knots speed, 155 feet, and 
when starting at 8 knots, 830 feet inside. 

(8) Bâte oj Change. Goingj at full speed, (16 knots,) it takes 50" after the order is 
given to change 3 points to starboard; to change 4 points, 1' 83"; 8 points, 3' 14"; 16 
points, 6' 83"; 34 points, 9' 50"; 82 points, 13' 5"; average speed for first 8 points, 131 
knots; for the whole 83 points, 12 knots; diameter of circle, 5,180 feet; average change 
of one point in a litUe over a length. Turning to port, and going 13 knots, it takes 
V 16" after giving the order to change 3 points; to change 4 points, 3' 4"; 6 points, 3' 
66" ; 8 points, 8' &' ; 16 points, 7' 25" ; 82 points, 15' ; circle, 4,430 feet diameter; average 
speed of first 8 points, 10.6 knots; of the whole 83 points, 9 knots. Turning to star- 
board, going at 13 knots speed, it takes 6S" to change 8 points ; to change 4 points, 1' 50" ; 
8 points, 8' *0"; 16 points, 7' 19"; 34 points, 10' 55"; 33 points, 14' 30"; diameter of circle, 
4,050 feet; average speed of first 8 points, 9.3 knots; of whole 83 points, average, 8.3 
knots ; average change of 1 point in about 5-6 of a length. 0oing at a speed of 8 knots, 
to change 2 points takes 1' 29" ; 4 points, 2' 38" ; 6 points, 3' 48" ; 8 points, 5' 3" ; 16 points, 
9* 59" ; 34 points, 15' ; 33 points, 20' 35" ; diameter of circle, 3,885 feet ; average speed of 
first 8 points, 6.5 knots ; of whole 82 points, 5.4 knots. According to thèse experiments 
the Normandie turns f aster to starboard than to port. TJnder a speed of 16 knots she 
tiirns 4 points to starboard in 93" after the order to port is given, going about 2,200 feet ; 
at 13 knots speed, she makes the same change in 110," in going about 2,035 feet ; at 8 
knots speed, the same change in 166," going about l,750f eet. 

(3j Backing, On reversing f uU speed the rudder is said to hâve no perceptible effect, 
and was therefore put amid ships. No observation was made, however, as to the pos? 
sible efCect of a port or starboard helmduring the first minute after reversai. See 
The Auranià,. 39 Fed. £«p. 133, note. In the first ezperiment, reversing from full 
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speed lOùaad, 16. knots, tô full speed astem, t1)e Normandie ran IV lengths wlthont 
o^nge of heading ; she then f ell oïl rapidly to starboard, and stopped with a change of 
l'étante, in 84S seconds. In the second ezperiment, reverslnf full spéed from a prenons 
sp^d «( 12 knotB, (t) sbe changed 8i{ points to starboard, and stopped in 165 seconds. (1) 
In tbe tblrd ezperiment, reversing full speed from a previous speed of 8 knots, (!) 
ahe tnmed Zy4 points to starboard and stopped In 121 seconds, (t) Wben loaded, as at 
tb9 time Df opluslon, 3 feet deeper, causlng ah increased displacement et at least 1,400 
tot)s, (one-slztb,) tbe tlmes of stopping and distances advanced would be increased 
probably about one-tènth. See note 2, sub. 6, Inïra/ The observations as to the aotual 
speeds at whlch the above experiments were begun were lost. They are given as estl- 
mated, presenting, doubtless, someerrors, utinfra. 

(i) Distances Éun In Stopping. Thèse distances were not measured, but were es- 
timated as f oUows ; In the first experiment, stopping from 16 knots, 1,771 feet ; in the 
second, stopping from 18 knots, (?) 818 feet; in the third, stopping from 8 knots, 645 
feet. Thèse estimâtes are inconsistent and irreconcilabla Comparing the second with 
the third, they would makethe ship, while retarding from 18 knots to 8, run only 173 
feet U 44"; whereas the distance run in that time, going at the mean rate of nearly 10 
knots, must bare been about 700 feet, So a comparison of the estimated distances run 
in the flrst and second experiments shows only 963 feettraversed in 1' 20", while retard- 
ing from 16 knots to 18; but if that retard took 80," the distance run must hâve been 
about 1,800 feet. Thèse incoasisteacies are probably due to errors in the second and 
third experiments, bècause there is no probability thàt in the first experiment the time 
noted Was too muoh, either by delay in reTersing at the beginning, orby counting time 
.afterthe ship stopped ; nor could tbe speed of the ship at the start bave, been more than 
full speed ; whereas, in the second and third experiments, the initial speed might easily 
bave beèn below the estimàte, aiid the time of stopping might alsohave been noted too 
soon. -In the absence of ranges, and considering the rery slow movement of the ship dur- 
ing the last half minute, (see table, infra,) and especlally if the quick-water is already 
running abead of the observer, the exact time of stopping must be difficult to observe. 
In a paper by Lient. F. F. Flètcher in the volume ou Naval Hobillzation, published in 
Jutie, 1889, by the ofBce of naval intelligence, it Is stated at page 456 that the estimâtes 
of the' distances advanced bef ore coming to a dead stop after reversing the engine are 
much less than in similar cases where the distances hâve been measured. The appendiz 
States the time required to stop in the cases of some 50 vessels, but no distances. In 
seVe'ral cases the différent times are also given for stopping when light and when load- 
ed ; the former being about two^thirds of the latter, a much greater différence than 
computation would indicate for the Normandie. On the basis of Lient. Chambers' 
£rst experiment, the least distances in whicb the Normandie could stop from 16 knots, 
12 knots, and 8 knots wOuld probably be about 2,750, 1,850, and 970 feet, respectively. 
See note II, infra; 

NoTB n. In the absence of any tables showing the rate at whlch steamers retard 
knot by knot on reversing, tbe subjoiued tables, computed by approximation, without 
the use of the oalculus, and based on Lieut. Chambers' flrst observation of stopping in 
245", will be generally intelligible, and found capable of many useful applications. A 
few explanatlons are preflxed. By Newton's flrst law, the amount of retard under a 
constant force is proportionate to the time the force acts. The time required to retard 
a given mass a given amount, under différent forces, is inversely proportional to the 
acting forces. To obtain the tlmes occupied in stopping, and the distances traversed 
during eacb interval, knot by knot, it is theref ore only necessary to know the compara- 
tive amount of the retarding forces at work during each of thèse intervals, and the whole 
time it takes to stop; in this case, 245". The retarding forces are (1) that of the re- 
versed engine and propeller, whlch may be assumed to be constant, or nearly so; (8) 
the résistance of air and water, which is variable, diminishing mostly as the square of 
the sbip's velocity. At bigh speeds, the ratio of the water résistance approaches the 
cube of the velooity; but as the square gives the least distance traversed, and applies 
for the most part, and the obiect being to find the least possible theoretical distance, 
the rule of the square is applied throughout. The cube rule applied between 16 knots 
and 12 would resuit in a net increase of less than 40 feet. At the fuU speed of any 
vessel the résistance of air and water just equals the effective propelling power of her 
engine. If the fuU-speed propelling power of the Normandie (16 knots) be represented 
by 16, the résistance of air and water at her full speed will be 16 also. If, then, oi re- 
versing fuU speed, the englue and propeller worked as eflectively astern as ahead, the 
combined retarding forces would at first be represented by 82. But neither the engine 
nor the propeller blades are so constructed as to work astern as effectively as abead; 
the loss in différent vessels bas been estimated to be from 20 per cent, to 60 per cent. 
Supposing the Normandie's backing power to be 60 per cent, of her propelling power, 
the combined retarding forces on reversing full speed would then be, at flrst, 9.60-|-l6 
—25.60. As will appear below, the précise amount of the assumed loss of power in back- 
ing is not very material when the time is flxed. In the flrst computation, the retarding 
force of the engine and propeller is taken as —0.6, and as constant throughout; in the 
second computation, (columns 7, 8, and 9,) as equal to the propelling force —16. As 
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regards the variable résistance ef air and water, U Is sufflclently accnrate to take the 
force and speed at the mean betweén the successive knots for those interrals, wtaere tha 
intervals are so small. The error is less tban one-fourth of 1 per cent. This résistance 
at a speed of 16 knots, being repreaented by 16, will, for the Interval between 16 aai 15 
knots, therefore be to 16 as (15)4)'- 06)S or 15.016. The second column of the tabla 
glves the proportionate amount of air and water résistance, computed in the same way 
for the mean of each interval down to stopping. Addingr 9.6 for the constant retard- 
ing force of the Normandie'sengine, glves (column 8) the total amount of theretarditag 
forces for each interval. Let Tt represent the time it would take for the engine alone, 
exertlng a constant force —9.60, to retard the ship one knot, tbea the time required to 
retard f rom 16 knots to 15, by the combined retardmi" forces, will be to T, by the inversa 
proportion of the forces, as 9.6 : 21.616— .390 T. The time required to retard during ail tha 
other intervals being found in the same way in multiples of T, (column 4,) their sum, 
11.800 T, equals by observation 345". T therefore — 2V'.e808; and this value, applied to 
column 4, glves (column 5) the time in seconds for retarding each knot Multiplying this 
time by the mean speed per second for each interval, glves (column 6) the advanca of the 
ship during each knot's retard, aggregatlng 2,757 feet. The computations in the sev- 
entn, eighth, and ninth columns are made in the same way, but on the assumption that 
the retarding and propulsive forces of the engine are the same; and 16, as the engine 
constant, Instead of 9.60, is therefore added to column i to obtain the whole retarding 
force. 



Speed. 


Besist. 
A.4W. 


Total 
Eesist. 

FOECB. 




SICOBDB. 


FIKT. 




Seconds. 


Fbet. 


18-15 


16.016 


24.616 


T. 890 


8.466 


221 


T. 616 


10.06 


2624 


IB— 14 


18.140 


82.740 


T.422 


9.168 


224 


T. 549 


10.70 


262. 


14— U 


11.390 


20.990 


T. 467 


9.916 


228 


T. 684 


11.39 


2S9.T 


18— la 


9.766 


19.866 


T. 496 


10.742 


227 


T. 621 


12.11 


266.6 


12-11 


8.266 


17.866 


T. 887 


11.650 


226 


T. 659 


12.86 


249.4 


11—10 


6.891 


16.491 


T. 682 


12.621 


224 


T. 699 


18.63 


241.S 


10— 9 


6.641 


15.241 


T. 630 


13.666 


219 


T. 789 


14.41 


231.6 


9—8 


4.516 


14.116 


T. 680 


14.745 


212 


T. 780 


15.2» 


218.3 


8-r 


8.616 


18.116 


T. 782 


15.869 


201 


t. 820 


16.98 


202.4 


7-6 


2.641 


12.241 


T. 784 


17.C0 


186 


T. 868 


16.78 


1S3.6 


6—6 


1.S90 


11.490 


T. 838 


18.11 


168 


T. 894 


17.48 


162.1 


6—4 


1.266 


10.866 


T. 8S3 


19.164 


146 


T. 927 


18.07 


137.8 


4— S 


.766 


10.866 


T. 826 


20.077 


118 


T. 964 


18.60 


UO. 


«—a 


.891 


9.991 


T. 861 


20.832 


88 


T. 976 


19.03 


80.3 


î-1 


.141 


9.741 


T. 986 


21.369 


64 


T. 991 


19.84 


49. 


1—0 


.016 


9.616 


T. 998 


21.643 


18 


T. 999 


19.47 


16.4 








T 11.800= 


245" 


2767 


T 12,6676- 


245" 


2921.4 






0. E.-208.1 


T».21."6808 




T-19."49467 C. E._8ll.9 



By columns 5 and 6 in the above table the Normandie, In stopping f rom 16 knots in 
246 , would advanoe 3,757 feet, or about 6 lengths; from la knots speed she would stop 
In 318", advancing 1859 feet, or about 4 lengths; and from 8 knots speed, in 154", in 
97S feet, a little over 3 lengths. If she could stop from 12 knots speed in 165", sba 
would stop from 16 knots in 199". Instead of 245". 

(1) Columns 6 and 9 show that, when the time of stopping is given, but little differ^ 
ence resiUts in the distance advanced, though a large decrease be assumed in the back- 
Ing efBoiency of the engine. A greater proportion of the work is thereby assigned to 
the water résistance. A decrease of 40 per cent, in the assumed backing ef^ciency, 
the time being fized, Is shown to make the distance advanced only about 6 per cent, 
less; the distance Is lessbecause the less the proportion of work done by the engine, 
and the greater that done by the water résistance, the greater must be the efCect of 
the variable water résistance in dlminishing the distance run below what would be 
run (3,810 feet) If the engine alone could stop the ship in the same time. 

(2) Saving jûiis small percentage of variation thrôugh différences in backing effl- 
deiicy, the above table is applicable to ail propellers that stop in the same time on re- 
versing fuU speed from the same maximum speed of 16 knots, without regard to the 
ntodel or mass of the ship. 

(8) The proportion of work done by the engine lu retarding each knot is expressed 
by the âecimals in column 4. Multiplying the différent times in column 5 into the con- 
stant engine force (hère 9.6) and into the variable water résistance, column 2, the sum of 
the products of each gives the relative proportions of the work done by each during the 
whole or any part of the interval. From 16 knots to 12, the engine does 44 per cent, of 
the work ; from 12 to 8, 61 per cent. ; from 8 to 4, 81 per cent. ; from 4 to 0, 96% per cent ; 
from 16to 8, 53 per cent. ; from 8 to 0, 88^ per cent. If the engine's backing power 
equaled three-f ourths its propelling power, its proportion of the work done in stopping 
from 16 knots to 8 would be 57 per cent. ; from 8 knots to 0, 92 per cent. The power of 
the engine is therefore a very important f actor in determining the time and distança 
required to come to a stop. But see, contra, White, I^av. Arcu. 604 
V.43F.no.2— 11 
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jij.<é),^fhe {jt^BS of total retarâing foroe and time, as glvea In eoIum?i8 S and 6, multi- 
pUw tc^etiMr, produoe a constant throughout. Thls prodnot^SOS.1, r«»resents tba 
OOmtMit oï «nergj!; (CE.) requisite to retard the Nomandie 1 knotî on aersupposed 
bacfeiflg efildesoy of 6-10. If this efficlenoy equaled T5 per cent of her propelllnK 
Power, and tbe ttme requlred to stop romained the same, tne constant would be 248 ; il 
it eqimled lOO per cent., it wonld be 311,9; Dlviding the constant of energy by the total 
retarfting force for any knot, gires the time required to retard that knot. 

(6) The^ain in time and distance fromanyinoreased baoking efficient^ of the angine 
is thns easUy deduced. If the Normandie'» actual backlng power were increased f rom 
9.60 to 13, éach item of total retardlng foroe in column 3 would be increased by 3.40, 
and. tbe times and distances in columns 6 and 6 reduoed in proportion, mtikini; a 
saving of 87" in time, and of 870 feet ia distance advanced. ' If her backing power were 
increased from 9.60 to 16, so as to equal her propelling power, as In the case of ferry- 
boats, tbe stop would be made in 163", and in 1,945 feet, a gain of 83" in time, and of 807 
feet iii:Spa(Ce. From 8 knots speed, as in fog, the stop would be made in 97", and in 789 
feet. Tne importance of keeping a full head of steam in réserve when going at mod- 
erato speed in a fog is thus apparent. 

(6) Otber things being equal, tbe times and distances fOr stopping vary dlreotly as 
the mass, and inversely as the combined forces of engine aad water résistance. The 
greafaer tbe water résistance at the same speed, in the case of différent vessels, owing 
to différences of model, or of the same vessel when more deeply loaded, tbe greater 
IDBSt bethe engine force necessary toattain that speed; and hence the greater tbe 
combined retardlng forces on reversing. If the water résistance increased precisely 
as t&é mass, or weight, or draftof the ship, thèse opposite eSects would neutralize 
eacb,Qtber, and tbe stop from tbe same speed. would be made in.J;be same time and disr 
fance. But the rate t>t increase of the water résistance, depending ohiefly on the 
amount of ihe'submerged surface of the tAip, (White, Naval Arch. 460,) does not nsual- 
ly Ôiuch ezceed oue-half that of tbe draft; and an increase of carg^ therefore Inoreases 
thestoppihg distance. I 

1. in stopping from the samé speed, however, the proportional values given in columns 
S, 8, and 4 are independent ^f mass or any particular engine power, or water resist- 
abcè; and hënce the distances advanced, roolumn 6,) by différent vessels in stopping 
from the sitmé speed, are in proportion to thé observed timesjhey occupy in stopping. 

The foU^wtng table shows . computations for (1) the Willamette, (léngtb 888 
téet; grosa tonnage, 3i561,) stopping from lOi knots in 130": (3) the Fennsylvania, (848 
feet; tons, 8,104,) stopping from 13 knots in 140"; and (3) the Wyomiug, (366 feet; tons, 
8,388,) stopping from 14 knots in 160",— as stated in the appendiz toljieut. Fletcher's 
paper, ut SUWO'I aieo for tbp Normandie, (4,) and for an 18-knot steamer, (5) : 
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(7) From the lost table the distance advanoed bv any otber steamer in stopping from 
either of thé full speeds above glven, or from half that speed on i-eversing full speed, 
when her time of stopping is known, may be approxlmately ascertained; the distances 
being in the proportion of tbe respective times of stopping. The distance traversed 
for any partiOnlar knot or knots tnav be ascertained by first obtaining tbe Urne required 
to retard tbttt knot by dividing the tabulât Constant of Bnergy (C. E.) for slmllar 
speed by tbe whole retardlng forces at that knot, as per above tables, and then In- 
oreasing or diminishing the time so obtained in tbe proportion of the wbole observed 
times of tbe two vessels' stopping. From tbls tbe distance Is readily obtained. 

(8) From the above tables it will be seen, as previously deduced, through the shorter 
method of tbe oateulus, by Lient Fletoher, to wnom I am indebted for varions facts and 
suggestions In the above caloulations, that the whole advance which may be ezpected' 
to DO made bvsorewpropellers in stopping from fuU speed is from 41 percent. to48 

?ier cent, of tne full speed advance for tbe same time; and that the etopping distance 
rom half of fuU speed, on reversing at full spéed, is about 14.7 of that advance. The 
tables show that tbe rule should be gênerai, Bubject only to the small variation above 
noted, (sùb, 1,) and that tbe rule would apply on reversing from any given speed with 
tbe same pcnvev used lu going àhead. Theae condusiona searly accord with the few 
résulta bestreported. 
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The Addie B.* 

The J. J. Dkiscoll. 

Abbams V. The J. J. Dkiscoll. 

(District Court, E. D. New York. July 16, 1890.) 

SaIVAOE— NEaLIGBNOB. 

A Ttidht was lyingf at ancUor, when a gale arose, aoâ the yacht becàme in danger 
of going ashore. To render heu a salvage service, a tug took hold of the yacht to 
tow her off shore. The anohor of the yacht remained down, which f aot was knotro 
to the master of the tug, but no effort was made to hâve the Une taken in, the anbhor 
being allowed todrag, untU it caught in the anchor of libelant's yacht, which was 
theréby torn îrom her moorings, and subsequently weht ashore. Held, that it was 
thefaultôf thetùg. 

In Admiralty. 

Suit for damages caused by stranding. 
A. Van De IFaier, for libelaat. 
Hylcmd4Si Zabriskie, îoidaivaa,nt. 

Benedict, j. This action was commenced by Henry B. Abrams, then 
the owner of a small vessel called the "Addie B.," to recover of the 
steam-tug J. J. DriscoU for damages done to the Addie B. by stranding, 
under the circumstances hereafter stated. Abrams having died subsé- 
quent to the commencement of this action, it is now prosecuted by his 
daughter as executrix. 

In September, 1889, at 10 a. m., the Addie B. was lying off White- 
stone, made fast to a raooring-stone, when a dangerous wind blew up 
from the north-east. Her owner, to make her secure, put outtwo.more 
lines to anehors, and then left her, thus safely moored in a proper place. 
The yacht Amaranth lay near the Addie B., and, being in danger of 
being driven on shore, the tug J. J. DriscoU, for the purpose of render- 
ing a salvage service to the Amaranth, went to her assistance, took hold 
of her by a Une from her bow, and commenced to tow her off the shore. 
At the time the DriscoU began to tow the Amaranth the Amaranth had 
an anchor down, and this the captain of the DriscoU knew, as he him- 
self says. This anchor was being allowed to drag when the Amaranth 
passed the Addie B. in tow of the DriscoU. Thedragging anchor ofthe 
Amaranth caught the anchor of the Addie B., and in this way the Addie 
B. was tom from her mooring, and she was towed by the tug for some 
distance by her anchor Unes, when, the anchor Unes parting, the Addie 
B., being thus freed from the DriscoU, brought up on her Une, that was 
still fast to the mooringrstone. The storm was heavy, and, the moor- 
ing-stone proving insufEcient to hold tho Addie B., she was driven 
ashore, sustaining the injuries for which this action is brought. 

The first point made in défense of the tug is that it was no negligeoce 
of hers that the Amaranth's anchor was down, and so caught the Addie 

•Beported by Edward G. Benedict, Esq., of the New Yoi'k-bar. 



164 FEDERAL EEPOHTEB , Vol. 48. 

B., but négligence of the Amaranth; and that the action should hâve 
been brought against the Amaranth instead of against the tug. The 
case of The Jack Jewett, 23 Fed. Rep. 927, is cited as authority for this 
position. But the présent case differs from The Jack Jewett in that the 
J. J. Driscoll was engaged in performing a salvage service to the Ama- 
ranth. She had no contract with the Amaranth, but took charge rf her 
in the capacity of salvor, for the sake of the salvage reward to which she 
would be entitléd. She is accordingly responsible for any damage done 
by the Amaranth while so in her charge. It was in her power to get 
up the Amaranth 's anchor. She knew itwas down, and, having under- 
tàken to tow her with the anchor down, is responsible for the damage 
that ensued. 

The next position taken is that there was no fault in the navigation 
of the J. J. Driscoll, because she was ignorant of the position of the 
anchors of the Addie B., and, under the circumstances, was unable to 
pass further from the Addie B. than she did . The évidence shows that the 
anchors of the Addie B. were not out any unusual distance. The posi- 
tion of the Addie B. was notice to the tug that she had anchors out. It 
was her duty to avoid the anchors of the Addie B. Upon the évidence 
she could hâve taken the Amaranth further away from the Addie B. , 
and so hâve avoided ail danger of fouling. 

The third and principal défense is that the Addie B. remained wherô 
she brought up after being dropped by the Driscoll for a space of three 
hours, during which time the Driscoll, according to some witnesses, on 
three, and, according to others, on four, occasions offered to her owner, 
Abrams, then on board of lier, to take her to a place of safety, which 
oiffers weré declined. Thè making of thèse offers is denied by the libel- 
ant. Abrams iS dead, and three or four witnesses are called at the 
trial to prove this défense. Thèse witnesses swear positively to the mak- 
ing of thèse ofifers, but in my opinion their testimony, positive as it is, 
must be held to be overthrown by the testimony of the witness Webster, 
called by the libelant. This witness, who has no interest whatever in 
the controvèréy, was asked by Abrams, bf the Addie B., after she had 
been dragged from her mOoring by the Driscoll, tb take him out to her, 
and he did so. He was then requçsted to take a line from the Addie 
B. to another' vessel near by, and he left the Addie, B. for this purpose 
in his boat, btit the vessel refused to take the line, ahd then Webster was 
blown off by the storm , and unable to regain the Addie B. Thus Abrams 
was left on the Addie B. alone, without a boat, in a dangerous stornï. 
He was an old man, in poor health, and of feeble voice. That, under 
Buch circumstances, the old man should hâve refused any offers of the " 
tug to put^ hiln in safçty seems to me to be highly improbable. The 
facts proved show conclusively that he knew his vessel was in danger of 
dragging ashoré, andno téason canbe assigned why he should refuse to 
accept from the Driscoll an offer to repair the injury that had been done 
him by tearing hië vessel from her mborings. In the next place it is 
diffiôult to beliéve that this feeble old man could hâve made himself 
heard on board the tug in such a storm as the witnesses say he did when 
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he refused their offers. Furthermore, the offers of assistance are said to 
hâve been made to the old maii at intervais of about an hour and a half, 
and to hâve continued up to about 3 o'clock in the afternoon, when she 
went ashore. But Webster's évidence shows plainly that the Addie B. did 
not hold on for any considérable time after she was dropped from the 
tug, but went ashore in a short time. This witness watched her after 
he had been driven away from her, and says that he saw no approach to 
her by the DriscoU, as the witnesses from the DriscoU describe, and his 
évidence proves to my satisfaction that the Addie B, went ashore a con- 
sidérable time before 3 o'clock. The witness saw the Addie B. go ashore, 
and himself rendered assistance to the old man at the time she camç 
ashore, and before he went to his dinner. After that he went to his dinner, 
and at about 1 o'clock. The testimony of this witness is therefore en- 
tirely inconsistent with the testimony from the lug that on three or four 
occasions, extending up to 3 o'clock, they offered assistance to the old 
man. In this state of the évidence I am not convinced that proffers were 
made to Abrams to remove him to a place of safety. Furthermore, such 
offers, if made, in order to constitute a défense must appear to hâve been 
offers to take the Addie B. from the place of danger where she was left 
by the tug free of charge. There is no évidence to show that offers of 
that character were made. The offers, described by the witnesses for 
the tug, were simply to tow the Addie B. to a plac« of safety, présuma^ 
bly for salvage compensation, as in the cases of the other vessels which 
the tug did take out that morning. An offer by the tug to become a 
salvor to the Addie B. after she had been placed in a position of danger 
by the tug constitutes no défense to this action. But, as bas been ai- 
ready said, the évidence has failed to satisfy me that any offers of any 
kind were made to the Addie B. by the tug. 

Let a decree be entered in favor of the libelant, with an order of réf- 
érence. 
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THBJaaisEY CixY.* 
, ÇoRNEij. Steam-Boat Co. V. The Jbbsey City. 

{Disirict Court, E. D. àew TwH. July 21, 1890.) 



Coi.mSiomH®dSrooation. ■■'■'•" 

ijl^jibelf^ts, a towing linq, beI4 %Ci<Mitraot tQ^ow ail the boats of the Delaware & 

Hu'dson Canal Company. While to,wing one of their boala, it was run into and 

■' ' 6uhk by a^ lerry-boat. The canal 'cotbpàny olàimed that, the libelant was liable to 

them for the damage. Jjibelants deniod this, notwithstanding whioh the canal 

coÉQpàny'deducted theàmbuntbf thé damages from their nextpay ment to libelants. 

• i Libéltints^reifusedto recbgnize their rtèht tomake this déduction, but themoney 

. ;: wa^. wlthlielduntil the statu^eof limitationa was about to ïun in fàror of the ool- 

- liding fer'ry-boat, when theUbelants assented to the déduction, and brought this 

action in tlieir own name aglainst tlie ferr^-boat. On exception to the libel on the 

ground thatitshowed no cause of .action in favor of the libelants, held that, nndèr 

the cirpums'tances, libelants were subrogated to the rights of the canal company, 

and the exception should be overruled. 

-ii In Admiralty. On exception to libel. 
; Robert D., Bmedict, for libelants. 
Eobinaon, BrigU, Biddle & Wàrd, for claimants. 

Benedict, J.. Thia action is brought by the owners of the tug-boat 
Genl. Sheridan, to recover of ihe ferry-boat Jersey City the damages 
done to the coal-boat No. 8,05^j and her cargo of coal, while being 
towed by the Genl. Sheridan, in a collision between that boat and the 
ferry-boat Jersey City. The libel avers that the collision was caused by 
the sole négligence of the ferry-boat; that the libelants hâve paid to the 
Delaware & Hudson Canal; Company, the owners of the coal-boat No. 
3,059, the damages so caused; and that by reason thereof they hâve 
been subrogated to the rights of ■ the Delaware & Hudson Canal Company 
to recover said damages of the ferry-boat. Wherefore they pray to re- 
cover of the said ferry-boat the sum they hâve so paid the Delaware & 
Hudson Canal Company. To this libel the exception is taken that it 
sets forth no cause of action, because the libelants' payment of the Del- 
aware & Hudson Canal Company's claim, as owners of boat No. 3,059, 
and cargo, for damages sustained while in charge of the libelants' tug, 
Genl. Sheridan, confers no right of subrogation upon the libelants, 

It appears by the évidence that the libelants had a contract with the 
Delaware & Hudson Canal Company to tow ail their boats at certain 
priées, for which they were to be paid on the lOth day of each month. 
This towing they agreed to do in a skillful, judicious, careful, and ef- 
fective manner, and they also agreed to pay aU damages and losses that 
the Delaware & Hudson Canal Company might sustain by reason of the 
omission of the libelants so to do such towing. Upon the happening 
of the collision in question, the Delaware & Hudson Canal Company 
set up the claim that the libelants were liable to them for the damages 
done the coal-boat. This the libelants denied, notwithstanding which 

'Keported by Edward G. Benedict, Esq., of the New York bar. 
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the Delaware & Hudson Canal Company deducted the amount of the 
damages from the next payment due the Cornell Steam-Boat Company 
under the towing contract. The Cornell Steam-Boat Company refused to 
recognize the right to make this déduction, but the Delaware & Hudson 
Canal Company held back this amouût from the towing bills until the 
statute of limitation was about to run in favor of the ferry-boat. Then 
the Cornell Steam-Boat Company assented to the déduction, and at once 
brought this action. 

~ In determining the question raised by the exception it must be eon- 
ceeded that payment by a mère étranger confers no right of subrogation. 
As declared in the authorities, the rule is not, however, limited to pay- 
ments by a surety, but will apply "in every instance, (except in the case 
of a mère stranger,) when one man has paid a debt for which another 
is primarily liable." Bisp. Eq. § 337. The question, therefore, is 
whether the position of the libelants is that pf a"mere stranger," within 
the meaning of the rule. In Acer v. Hotchkiss, 97 N. Y. 395, it is said 
that the right of subrogation niày be elàimed by one whb pays the debt 
of another under some compulsion; and it seems to me that the libel- 
ants niày fairly enough be said to hâve paid the debt due the Delaware 
& Hudson Canal Company by the ferry-boat under compulsion. . T|hat 
corporation owed them inoney exceeding the amount of this claim for 
damages, which it refused to pay except subject to a déduction of the, 
amount of this debt. The libelants were thus compelled to either ac- 
quiesce in the déduction made by the Delaware & Hudson Canal Com- 
pany from the monthly bill, and claim to be subrogated to the right 
against the ferry-boat, or to bring a suit against the Delaware & Hudson 
Canal Company under the towing contract, and so put that company to 
a second suit against the défendants. By acquiescing, under thesé cir- 
cumstences, in the déduction made from their bills, and bringing this 
suit, they enabled the controVersy to be settled by one suit instè'ad of 
two, and equity should therefore uphold them in so doing. Further- 
more, if a différent course had been pursued, and the Delaware & Hud- 
sofa Canal Company had been driven to sue the ferry-boat, it would 
hâve been within the power of the ferry-boat to bring the libelants into 
that suit, they having had charge of the navigation of the coal-boat at 
the time she was injured. This liability to be made a party to the con- 
tre versy is in my opinion, sufficient to prevent the libelants' payment 
from being held to be the payment of a mère stranger. Moreover, 
while the ferry-boat, if compelled to answer to the libelants, will be 
held to precisely the same estent, and in precisely the same manner, 
as if the action were by the Delaware & Hudson Canal Company; if 
not compelled to answer to the libelants, they will escape ail liabijiity, 
and in this way be enabled to cast upon the libelants a loss for which 
the ferry-boat alone may be found responsible. Evidently the position 
taken by the ferry-boat is deyoid of equity. 

Under such circumstances, it will serve the, purposesof justice to com- 
pel them to answer to the libelants, and in my opinion no rule of law 
will be violated thereby. "The doctrine of subrogation," say s the New 
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York court ofappeals, (Acerv, Hotchlciss, 97 N. Y. 395, 402,) "is a device 
to promote justice. We shall never handle it unwisely if that purpose 
Controls the effort, and the résultant equity is kept in view." It seema 
to me that the equity resulting from a récognition of the right of subro- 
gation in this case, and the inequity resulting from its rejection, show 
that I shall not handle the doctrine unwisely if I apply it in l'avor of 
the libelants. The exception is overruled, and the case will proceed to 
a hearing on the merits. 



The Seminole.^ 

Lynch v. The Seminolb. 

(District Court, E. D. New York. March 15, 1890.) 

ÀDMIEAliTT— liTBEL POB POSSBSSION. 

The yacht S., belongiag to oneBlunt, and then lyingat Brunswick, Ga., was 
purchased by Léonard for $1,000, ôf whlch $150 was in cash, and $850 in notes. A 
bill of sale was dellvered to Léonard, whlch oontained no oopy of the certiflcate 
of ônroUment, and also an order on the person in charge of the boat to deliver 
her to Léonard or order. Léonard, the same day, sold the yacht to Lynch, this 
llbelaht, for $700, of whlch $110 was paid on the spot. Instead of s> bill of sale, 
the order for delivery of the yacht was given to libelant, which he turned over to 
a person whom he employed to bring the yacht to New York. Léonard after- 
wards dbtained this order from the employé without the knowledge of libelant, 
and delivered it to one Farnham, who started with the yacht for New York. 
Libelant thereafter demanded of Léonard the bill of sale, which was refused. 
Aftèr the vessel arrived in New York, Léonard delivered a bill of sale to Water- 
' ': house, hls brother-in-law, for an expressed considération of certain moneys claimed 
to hâve been advanced on hèr. On libel for possession, the varions parties above 
' nàiiied appearing in the action, it was Tieid that the title to the boat was in Lynch, 
and possession of het would be awarded to him on his payment into court of the 
b^ance of the pnrchase money, $590, less his taxed costa, which sum should be 
pâid over to Waterhouse. 

In Admirai ty. Libel for possession. 

On Jiily 6, 1889. William Léonard purchased the yacht Semînole, 
then lying at Brunswick, Ga., from Edmund Blunt, for $1,000. He 
paid Blunt $150 in cash, and gave his notes, indorsed, for the balance, 
$850. He received from Blunt a bill of sale of the yacht, which con- 
tained no copy of the certificate of enrollment. He also received a writ- 
ten order on the person in charge of her to deliver her "to bearer, Will- 
iam Léonard, or order." Léonard, later on the same day, sold the yacht 
to the libelant, George M. Lynch, for $700. Lynch paid $110 in cash, 
and agreed to pay the balance on receipt of the bill of sale; Léonard 
stating that he had not yet received a bill of sale from Blunt. Léon- 
ard, however, gave the order for the delivery of the yacht to Lynch, and 
the latter delivered it to a person employed by him to bring the yacht 
from Brunswick to New York. Léonard, subsequently, on the same 
day, obtained the order from this person, without the knowledge or con- 

'Reported by Edward G. Benedict, Esq., of the New Xqrk bar. , 
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sent of Lynch, and delivered it to one Farnham, who started on the same 
evening for Brunswick. On learning thèse facts, Lynch n:iade a fortnal 
tender of the balance of the purchase money to Léonard, and demanded 
a bill of sale, which was refused. Farnham arrived at New York with 
the yacht on September 21, 1889. On September 23, 1889, Léonard 
made and delivered a bill of sale of the yacht to William S. Waterhouse, 
his brother-in-law, for an expressed considération of $1,200, which Wa- 
terhouse claimed io hâve advanced on her. This bill of sale contained 
a copy of an old certificate of enroUment in the name of one Douglas. 
No new enrollment was had by either Léonard, Lynch, or Waterhouse, 
and neither of the bills of sale was recorded. On January 17, 1890, the 
libelant, on learning the wherea bouts of the yacht, filed this possessory 
libel. A claim and answer were filed by Waterhouse, clairaing title by 
bill of sale from Léonard. Léonard answered, denying the sale to Lynch, 
aiid àlleging the gale to Waterhouse. Blunt intervened by pétition, 
claiming the right to rescind the sale to Léonard, and that no title had 
passed from him to Léonard. He alleged that, at the time of his sale 
to Léonard, the latter represented himseJf and his indorser as responsi- 
ble men and owners of certain specified real estale of great value; and 
that he-only discovered the falsity of thèse statements after judgments 
had been:Obtained against Léonard on the promissory notes, and exè'- 
entions against his property had been returned unsatisfied. 

Albert A. Wray, (Joseph F. Mosher, of counsel,) for libelant, cited The 
Fannie, 8 Ben, 429; Bankv. Smith, 7 Wall. 646; D'Wolfv. Harris, 4 Ma- 
son, 515; The Lodemia, Crabbe, 271; The Active, Qlooii, 286; The Amélie^ 
6 Wall. 18; Bank v. Jones, 4 N. Y. 497; CUy Bankv. Rrnie, W. & 0. R. 
Go., H N. Y. 136; Merchants' Bank v. Unim R. & T. Go., 69 N. Y. 373. 

È. E. Talmadge, {Charles E. Le Barbier, of counsel,) ibr Waterhouse 
and Léonard. 

Alexander Cameron, for Edmund Blunt. 

Benemct, J. Let a decree be entered in this case directing the sharpie 
Serninole to be delivered by the marshal into the possession of the libel- 
ant, George M. Lynch, upon the payment by the libelant, Lynch, into 
the registry of the court of the sum of $590, less the amount of the taxed 
costs of the libelant Lynch in this action; and further directing that 
the sum so paid into the registry, after deducting said costs, be paid over 
to the claimant, Waterhouse, or his proctor; and further directing that 
the claim of Edmund Blunt to the possession of the said sharpie bè 
dismissed, without costs. 
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The a. m. Ball.' ^ 

Feo?t etaL V. The A. M. BaiXi. 1 . 

{DUmbS VoU'H, M: D^ New YorTu J^ly2i, iSisiy. 

1. Toa ASP. Tow—CaJmnoi Dir Tow-IiiNB WiTtiouT Notice. 

It is ^ bi-e^oîi of the duty owed by a tug to her tow to oast off the tow-llne with- 
out giVlaé rèaSOnable notice of her intention so to do,' and reasonable time for the 
tow'tp take measures toinsure her OV(!â Bsfety. 
2,,- Bame^Nbgliçiçnob. ,.., ; ... . ,- 

Whère the' master of a til^ etl^gèd td tow a schooner, and did tow her for a short 

V period, ahd thën, flndlng that th&re had bèen a mistalie in the bargain with the 

schooner, oast pff the tow-Une, whereupo» thesçhooner, in.spit» of ail her efforts, 

' was càrrièd Uy the Wihd and tlde àgainst the docks, it tras held that the tug was 

î Ui»1»le foie thasohooner's damage. > 

In A(}mitalty. Action for damage to a tbw in being cast adrift by 
her tiig.. ' ..i: ■ 

Sobert D. Benedict, for lihdantB. 
Alemnder dcAahj îoi àl&imBMis. 

Benedict, J< This is an action to recover damages of the tug A. M. 
Bail fo;r setting the schooneu tËUen Eliza adrift in the likst river. The 
schooner was- sailing up the East river to Collège Point, 'héavilyloadéd 
w^h brick.!' iWhen somèwhere below the bridge, she was hailed by the 
tug A. M. Bail to know if she wanted a tow. The captain of the schooner 
told the maater of thé tug thât the scihôoner was bound to Collège Point, 
and offered to give him four dollars to tow her to that place. The mas- 
ter of thé'. tUg acoepted the offer, aind taking the schooner's line, began 
to tow the schooner. It appeafs that the master of the tug,through 
carelessness, had supposed that the master of the schooner- had said she 
was bound to Hunter's Point; :and,; on his deck-hand caUang his atten- 
tion to his mistake, he at once inquired of the master of the schooner 
whether he was bound to Hunter's Point or Collège Point, and on bèing 
informed that slie was bound to Collège Point, told the master of the 
«choon^r that hé could not tow him to Collège Point for four dollars. 
Shortly afterwards the schooner'sïline was cast oflffrom the tug, and the 
tug went ©ff in pursuit of other btisinessi At the time when the schooner's 
line was cast off by the tug, she was above the bridge, and about off Jack- 
son Street. Her sails were down,«nd a strong breeze was Mowing off the 
New York shore. The schooner ç,t oiice endeavored to get up her sails; 
but, while getting up the sails, she was carried by the wind and tide 
across the river; and thus, before she could gather way, she brought 
up on the Brooklyn side, whereby she was considerably damaged. 

The évidence satisfies me that the master of the tug did not take hold 
of the schooner with the intention to tow her to Collège Point, but under 
the mistaken idea that the schooner was bound to Hunter's Point. This 
mistake was the fault of the master of the tug; for no mistake was made 

'Reported by Edward G. Benediot, Esq., of the New York bar. 



•i THE A. M. BAIXk 171 

by the captain of the schooiier, and the tug's deck-hand understood Col- 
lège Point to be given as the schooner's destination. But, although it 
is évident that the master of the tug never agreed to tow the schooner to 
Collège Point, the fact remains that he took the schooner in charge, and 
towed her a considérable distance to a place where, in the then wind, 
she eould not safely be cast off with her sails down. There is testimony 
frona the tug that, when the tug cast the schooner's line oflF, her s^ils were 
up; butthe clear weight of the évidence is that they were down, and the 
attempt of the tug to show the contrary only renders it more plain that 
it was a violation of a duty owing by the tug to the schooner, under the 
circumstances, to give notice of her intention to cast oflf the line, and to 
give rêasonaole time for getting up sail, befôre casting the schooner adrift. 
This she did not do, and this failure of duty renders her liable for the 
conséquences of her act. 

It bas been contended in behalf of the tug that the immédiate cause of 
the damage to the schooner was the fault of the schooner in omitting to 
cast anchor. But I do not think the tug can be absolved in that way. 
If t-o cast ançhor would hâve been a proper maneuver on the, partof the 
schooner when she was set adrift, it was also a proper course to endeaver 
to get up aail. As it appears to me, it was entirely reasonable for the 
schooner to attempt to get out of the predicament in which she hçid been 
placed by the tug by means of her sails, instead ôf coming to anchor in 
the n^iddle of the river; but,:at the most, it was an error of judgment 
which cannot be charged to the schooner as a fault conducing to the sub- 
séquent accident. The sole fault was that of the tug in neglecting thei 
duty owjng to the schooner at the time when the master of the tugidis- 
covered that he had blundered in supposing that the schooner was bound 
to Hunterf^ ^oint. The lib^lant must bave a decree, with an order of 
référence. i 
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: The King Kalakau.* 

TSew Yoek Lighteragb & Transp. Co. v. The Pennsylvaota E. Co. 
(Dlstriot Court, E. D. New York. July 34, 1890.) 

Tno AND Tow— Faultt Loadinq — Negliobnot op Tug— Remotb Caubb. 

Atugtook in tow libelant's bargei whioh was loaded with a deok-load of rails, 
and with burlaps below. The tug lett tbe barge at a stake-boat, wbere, durlngtbe 
nlght, she roUed so heavlly as to lose her deck-load overboard, and received dam- 
age herself . For tbe loss she sued tbe tUg. Seld, tbat tbe immédiate cause of tbe 
l08s was tbe top-heavy condition of tbe barge, and the act of tbe tqg in leaving tbe 
barge at tbe stake-boat was but a remote cause of the damage, and did not render 
the^ugUable, 

In Admiralty. Action for alleged breach of towing contract. 

Carpentet & Mosker, for the libelants. 

Robinson, Bnght, Biddle & Ward, for the claîmants. 

BENEbiCT, J. On or about April 1, 1887, the Pennsylvanîa Eailroad 
Company contracted with the libelant to tow the barge King Kalakau, 
loaded with old rails and burlàps, from Brooklyn to a dock at South 
Amboy, N. J. That barge, in tow of the tug Amboy, started from 
Brooklyn, and about 3 o'clock p. m. of the same day reached South 
Atnboy. On arriving at South Amboy the barge was placed at the 
stake-boat there. The wind was high at the time, and a snow-storm 
pre-Vailing. About 12 o'clock that night the respondent's tug went to 
the bar^e; still lying at the stake-boat, for the purpose of taking the' 
barge into the dock, bût ail on board the barge were asleep; and, get- 
ting no response to various hails, the tug departed withodt the barge. 
At about 1 o'clock the barge rolled heavily enough to dump her deck- 
load of rails overboard, the boat herself receiving some damage thereby. 
Thèse losses the libelant seeks to recover of the Pennsylvania Eailroad 
Company. The argument in behalf of the libelant is that it was a 
breach of the towing contract to leave the barge at the stake-boat, and 
that this brçach of the contract was the immédiate cause of the subsé- 
quent loss of the iron. Relerence is made to the foUowing cases: 2%« 
W. E. Chmey, 6 Ben. 178 ; Œkdey v. The Snap, 24 Fed. Rep. 504 ; 
Phmips V. The Sarah, 38 Fed. Rep. 252; The Bordentmn, 40 Fed. Rep. 
682. 

Passing the question whether it was a breach of the contract to leave 
the barge at the stake-boat, and passing, also, the question whether the 
barge was not at her own risk while lying at the stake-boat subséquent 
to the time when the respondent's tug went to her, to tow her to the 
dock, and failed because unable to rouse from sleep those in charge of 
the barge, I am of the opinion that the immédiate cause of the loss was 
the top-heavy condition of the barge, loaded as she was, with rails on 
deck, and burlaps below. It is évident that the accident was wholly 

iReported by Edward G. Benedict, Esq., of tbe New York bar. 
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nnexpected by any one. No one doubted the ability of the barge to 
lie in safety at the stake-boat, and it is plain that she would bave en- 
countered no loss if loaded in a différent manner. It was, Iherefore, 
without contemplation of either party that leaving the barge at the 
stake-boat would put her in danger of losing her deck load. The aot 
of the respondents in leaving the barge at the stake-boat — a remote 
cause, perhaps — was not the immédiate cause of the loss that ensued, 
and did not render the respondent liable for the loss. For this conclu- 
sion the décision of the suprême court of the United States in RaUroad 
Co. V. Reeves, 10 Wall. 176, is authority. The libel must be dismissed, 
with costs. 



The Bolivia.' 
Adams et al. v. The Bolivta. 

SiPILA V. SaME. 
(.DUtrict Court, E. Z>. New Tork. April 35, 1890.) ' 

COLHSTON— StBAM AND SaIL — FOO-HORN. 

Wheii collision occurred in a dense îog between a steamer and a schooner, and 
the proof showed that the steamer wàs navigating cautlously ; that the schooner was 
seen as soon as it Was possible that she could be seen, when it was too latetoavoid 
• collision, àhd bér signais were not heard before she was seen; and that the 
schooner was using an ordinary fog-horn, not the mechanfcal horn provided fdr by 
statute, — it was held, that the schooner's f ailure to comply with the statute was the 
cause of the collision, and her libel against the steamer was therefore dismissed. 

In Admiralty. Actions to recover damages caused by collision. 
Owen, Gray & Siurges, for the libelants, Adams and Sipila. 
Wiiig, Shoudy & Putnam, for the Bolivia. 

Benedict, J, Thèse actions a,re to recover damages caused by the sink- 
ing of the schooner E va I. Smith by the steamship Bolivia. The accident 
occurred on the open sea in a dense fog. The proof shows that ail pos- 
sible précaution was taken on board the steamer to hear any fog signal 
that might be blown from açother vessel. No fog signal was héàrd frbiii 
this schooner until she was seen, then close at hand, on a course Cross- 
ing the steamer's bow, Sailing free. The steamer at once ported to go 
under the schooner's stern, and reversed her engines; but the vessels came 
violently in contact, and the schooner shortly sunk. The witnesses from 
the schooner say that they heard the fog-whistleoî the steamer, and blew 
their own fog-horn; that the steamer was known to be approachiug, but 
could not be seen until right upon them. The fog-horn blown by the 
aqhooner was an ordinary tin horn. No mechanical hom, as required 
by the statute, was used by the schooner; nor did she bave any such 
hom on bbard. On the part of the schooner the contention is, first, that 

>Beported by Edward O. Benedict, Esq., of the New York bar. . . 
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i,t}iQ f^iJîîrç pf the steaîûer to.'hea'r the sehooner'S'horn was *atnt of a 8u& 
^ej^ePit; lo0lfout> Byt thçi pfopfe frbtti the steamer hâve convinced me 
that the, ptf amer ,wa§ not ii); ràult in tlie : ùiatter; of lookdut. The next 
fContçotioB ja that the' steamer waagoing àt an unlawful rate of speed. 
X do -aot flee how it can Jaé helà, ttiat this collision wascaused by the 
speed of the steamer. The fog waâ dense. Thé proof is clear that the 
Bchooner was seen as soon as it was possible to see lier, and was not 
heard beforeghe was seen.; When Bhe was seen the distance then inter- 
vening between the two vessels was so short that it would bave been 
^mpossibleior, the steamer to ayoid the schooner even , had the speed of 
the steamer been much less thàn it was. But going as the steamer 
was, and able to do what she did when the schooner was seen, renders 
it quite clear that, if the présence ot the schooner had been known some- 
what sooner than it was, the steamer would bave avoided the schooner. 
For some reason the schoonW could not, by the horn she blew, make 
her présence known until she was seen by the steamer. Had she been 
able to make her présence knowii somewhat soèner, there would hâve 
been no collision. The presumption is that a mechanical horn would 
hâve accomplished what the tin horn used failed to do. The schooner did 
not use a mechanical horn to make herself heard, but. a horn blown by 
themouth. In so doing she violated the law, and this failure to com- 
ply with the law must be held to be a fault conducing to the collisioii 
that ehsueid. The Pennsylvania, 19 Wall. 135, 136. That this omission 
SBras the sole cause of the collision seems to me provedby the testimony. 
The libâls must be dismissed, and with costs. 



The Nkw Brunswick.' 
•''''; ' ■ PAsaANOî'i'THB New Brunswick. 

WisMct Court, E. D. New York. July 24, 1890.) 

^DMIRAI/TT-^-ll^lfACUS BT SlSAIf^X'S SWBLLEI^EviSBNOEt 

Suit Wàs Bi-bùglit agàihist à steam-boàt to recover damages alleged to hâve been 

■ caused't&aoMMl^boat, wtiile^ottaih^ at a dodk, by tbe swell of the âteamer. It 

appeare{l^h{|)t,vfl;lle thecai]^-l>oat)x;a8loadiDg st^èsprunga leakand aank, and that 

" the'léàk Was discovëréd abbùt'thé time'thè steamer passed. The oaptain of the 

oaDait.;boat> aiiaîlils wlfe testlfied that Wey felt a jar on the beat which the captain 

attribiitedtOitbeewellpf thesteaner.; Th^ men engaged in loading the canal-boat 

''"'' d}4 bot' hotlëb aià^ swèlL Meld, that it Vas. not proved, that the daniage sued for 

Vf ; rWdsieauded by tnes'wiell of 4ihe stealitiei', and ^e llbel shbnid be dismissra. - 

3iiIn>Aàmitftltj^^ . . ■ :.. .^•, ?(:.;.: . "■■ J-" 

iia3tii:t:to?Jieccïveridaniages allégea to have^bieen caùsed to a canal-boat 
b^rtheiiswellstèf the steararboati N«W Brunswick. 
te<3a»¥ente'ii&î J&Aer, for- libelanté. 

> Beported by £d ward G. >£enedict; 'E^q.y of thé ITa w York bar. 
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Hyland d: ZabrisMe, for claimants. 

Benedict, J. This action is brought to rçcover for damages done to 
the canal-boat Herbert I. Bàvîs, whilé loadmg iron pipes at the pipe 
dock at Elizabethport,,by a swell in the water, alleged to hâve been 
caused by the steaih-boàt' New Brunswick in passihg. It is proved that 
the canal-boat Herbert I. Davis, while taking in heavy iron pipes at the 
■pipe dock, suddénly spi'utig a. léak, and sank before her master was able 
to gèt her to the dry dock. ,it is also true that this leak was discovered 
abontthe time the steam-boàt (New Brunswick passe(^ the pipe dock on 
'her way to New York, ^utit is. not proved. that it was a swell from 
the New Brunswick that caused the leak. The captain of the boat and 
his wife testify to a jar felt on the boàt; whiéh thé captàin at the time 
attributed to the swell of the New Brunéwick, ând he infera that this 
jar arose from a swell, and.that-this swell caiised the boat tospring a 
leak. Several other witnesses engaged at the time in handling the pipes 
inotic^ ijo swell, and it is hardly conceivable thatia swëll sufficlôoit to 
I drive thjsww boat against the dock witbsuçh forcé as to start otf thë 
boat's bottôm could hâve escâped the attention of ail but the captaifa 
,and hieiîvrife. Furthermore, the captain testifies thât when he ièlt the 
jar he wa^ on his kneea, talking to. the men in the .hold about potting 
. in two. Biçre pipes to give the boat a prôper trim, while the evidenbe 
frqni: the meft makes it plain that the leak was discovered by them be- 
.fore the cap tain came to the hatch, and that he 'iras there becattse of a 
call from them that the. boat was leaking. This shows that the swell 
.that is claimed to hâve been made by the New Brunswick, and to hâve 
.been the cause of the leak, came afterthe leak hadi been discovered, and 
.jthe captaip icalled ta attend to it. Moreover, the testimony from the 
jsteam-boat asto the depthiof water- there, the width of the channel;''and 
the usual pQwrse of the botit, is sufficient to repel any inference thatshe 
.caused aa alleged swell, in the absence of any direct proof of the' faci;; j 

The opinion formed at the trial bas been confirmed by reading :all> the 
.évidence at the time;,of rendering this décision, and I am cléarthâtthe 
libel mustbedismissed upon the ground that it is not proved ithatthie 
damage aued for was caused by the steamer's swell. 
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The Jarlen.' 

' Tebo ï. The Jarlen. 

(DlstHet Court, E. D. New York. July 21, 1890.) 

Admibaitt— Salvaob. . • 

The bark J. ha4 passed through a storm, had lost some of ber spars. and was 
leaklng. When 6È Barnegat, undèr sail, and undoubtedly able to sali to Kew 
York vrithotit assistance, she was taken in tow- by a tug and brougtat to New 
York over a smooth sea, the service occupying from 91^ a. m. to 6 p. m., and involv- 
Ing no risk or extra labor to the tug. The bark and her cargo was wortb 930,500; 
the tug, $85,000. Held, that $400 was sufflcient salvage. 

In Admiralty. Action for salvage. 
Goodrich, Deady & Goodrich, îot lihelant. 
BuUer, StUlman & Hvibard, for olaimaxita. 

, BeNbdict, J. Thisis an action to recover for salvage service alleged 
to hâve been rendered by the tug B. S. Haviland to the bark Jarlen on 
the 14th of September, 1889. The service consisted in towing the bark 
from Barnegat to New York in à ismooth sea; the time occupying from 
;9J A. M. to 6 p. M., and involving no risk or extra labor on the part of 
the tug, The value of the bark aùd her cargo was $20,500; the value 
of the tugj $25,000. The libelants désire a deoree for 25 per cent, of 
the value of the bark and cargo. The claimants claim that the value 
of the service rendered did not exceed $100, but hâve tendered $400, 
and paid the sum into court. This différence between the respect- 
ive parties arises out of the difiference in their estimate of the dan- 
ger in which the bark was whèn taken hold of by the tug. The evi- 
d^içé bas satisfied me that the danger to which the bark was exposed 
was very slight. She had been in péril dnring a hurricane, had been 
leaking, and hàd lost her foretop-mast, foretop-gallant-mast and jib- 
b&oui; bût she had passed through her péril. Wheh taken hold of by 
the tug, she was sailing along under maintop-gallant-sail, main-upper- 
top-sail, main-lower-topTsail, mainsail, maintop-mast-stay-sail, foresail, 
and jib. She was nôt leaking to any considérable extent, and was un- 
doubtedly able to sail to New York without assistance. The contention 
of the libelant that she had signais of distress flying, that the wind was 
blowing strong, and a dense fog prevailing, is not borne out by the évi- 
dence. Her carj^o of lumber had shifted, and she had a list, but not 
so great as to prevent her working without difl&culty. The omission to 
call the American pilot, who was taken on board after the tug had hold 
of the bark, is commented on by the libelants. But the omission, in 
a case like this, tells as much against the libelant, upon whom is the 
burden of proof, as it does against the claimant. In my opinion the 
$400 tendered by the claimants was sufficient. The libelants may hâve 
a decree for $400, with costs up to the time of the tender. 

1 Uoported by Edward Q. Benedict, Esq.., of the New York bar. 
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Evans el al. v. Dillingham ei al. 
(Ctrcuit Oemrt, N. D. Texas. June 9, 1890.) 

1. Removai, of Causes — Fedekai. Question— Kecbivees. 

A suit against a receiver appointed by a fédéral court, brought in a state court 
without leâve of the fédéral court, Is removable, since it involves a fédéral question. 
S. Same— Appuoation— Time. 

Where an amended pétition is flled, -which makes a substantially différent suit 
from tbat stated in tbe original pétition, the time for removing the cause is to be 
calculated wlth référence to the amended pétition. 

In Equity. On motion to remand. 

R. S. Ndilett, W. J. McKie, and W, S. SimUns, for complainanta. 

L. 0. Âlacander and F. 0. ÙUlard, for défendants. 

McCoRMiCK, J. On the 13th day of September, 1889, several citi- 
zens of Corsicàna brought this suit for injunction, a prelimihary injunc- 
tion having been granted by one of the state district judges, to restrain 
Charles Dillinghara, receiver of the Houèton & Texas Central Raîlwây, 
from removing the division head-quarters of said road, and themachine- 
shops and bther plant connected therewith, from Corsicàna to Ennis. 
The suit was brought without obtaining leave of the court which ap- 
pointed said receiver. The suit in which said Charles Dillingham was 
appointed receiver was penditig on and before the 3d of March, 1887. 
A defective citation was served on the défendant in time, if the citation 
had been légal, to compel him to plead at the October, 1889, term of the 
state distribt court for Navarro county; that is, on or before the 18th 
day of October, 1889. 'On the 14th day of October, 1889, the défend- 
ant crossed certain interrogatories to a witness propounded by plaintiffs, 
and filed cea-tain cross-interrogatories in the state court. At said term 
of said court, and on the 18th day of October, 1889, the défendant, ap- 
pearing only for the purpose of moving to quash the citation, filed his 
motion to quash said citation. This motion, though never acted on, 
(for reasons hereafter shown,) was manifestly well taken; and it is ad- 
mitted by plaintiifs' counsel that the citation was defective, and did not 
require défendant to answec. The défendant also, on the 14th day of 
November, 1889, filed in the state court a suggestion that the presiding 
judge of said court was disqualified by pecuniary interest in said suit 
to hear and try his motion to qUash the citation, or any other question 
in said cause, and on the same day, (November 14th,) filed a written 
agreement signed by the attorneys of the plaintiffs and the défendant to 
the effect .that the presiding judge was a citizen and résident of Corsi- 
càna, and' owned real estate and personal property in said town of the 
value of at least S6,000. On the 16th day of November the court en- 
tèred a minute to the efi'ect that the judge, believing himself disqualified 
on the ground of interest, refused to pass on the motion to quash cita- 
tion. On the 15th day of Màrch, 1890, défendant Charles DiUinghàm 
filed his motion in the state court to dissolve the preliminary injunëtion, 
and at the same time filed his answcr, begihning with this proteftt: 
v.43F.no.3— 12 
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"And now cornes Charles Dillingham, receiver, and protests that thls court 
has no jurisdiction ta détermine thls i^o^t, or to enj^nhim from the perform- 
ance of the functlons and duties as receiver of the prbperty of the Houston 
& Texas Central Ilail^ayt; and the management ^thereof, under the direc- 
tion of the United States court for 5th circuit and the eastern district o£ 
Texas, from which he received his appointment." 

On the 2d'1(îfey of April, 1890, the original persoria plaintiflf,joined by 
three .othef .persons ;ag plaintifis,- iîiled in the state court what they call 
their f'SeeoQdj Amended Pétition" in lieu of their original pétition, filed 
13th September, 1889, and their' ârnended pétition' filëd January 13, 
1890. Notice of filing said amendment w^a ^ervçd ^qn the counselfor 
defendapt,9|Q, the 3,d day of April, 18;^0. , On th^ 7th d»y of April ,1890, 
tho»first day oï the second term of the state court afiér the institution of 
the suit, the défendants filed their pétition and bonct for the removal of 
the suit,^ thie epurt, on several grpunds, only pne of which it is neees- 
sary to çiptioe, ^^nid wiiich is thus siated in the, petitipn l'or removal, to- 
■wit:;' .) .! ^ y-/;,',; ' ■','■' .',i'; ■ ■ .,■ ' - '.■ ,".. : , : c 

"Pèljtîotiçrft ifll'yier sjhowthat this suilj încontroyersy arose undér the con- 
stitution ^nd, \3iyfa of the Unitfsd, Btates, becaus^ they s^y its correct décision 
dépends upon the constriiction;Of the constitution au4 lawsof the United 
8tât:^;.àhd thfe rig^s'.pf'saîd' defetidant i)illihghaiu aà receiver may be d^i 
t'ëàted cfr 8ust!âinetf' by ; thé? whatrUctîon'. ihéréof , fiar ' '^titioners show that 
plaiinttffs^liave hevei<>6btaîned leave of said United States circuit éourt to 
brtn^tblssuit, nor bas âaid receiver yield^dto^the jurisdiction ofaaid stata 
co,urï;;9nd wheth^r said suit can be œaintained and said receiver beenjoined 
by.s^djjSt^lje courts f i;pm thjB ojanagement of said railway property under the 
orders 'at'si),id Uriited^'States, court, ipcluding its order of March lÔ, 1890, à 
c'értifléa Copy of which is a pai't ù'f thé reeprà,'ànd attached tpa spécial ans wer of 
said Dillibgham on motion 'tô dissolve an irtjunction, sûéd out by a part of 
thèse plaUititt» in abov^fluniberéd and styleid cause, dépends Upon the proper 
construction bf an act of congress, (dbapter 866) entitled * An àctto: correct ttie 
eii,rolln^ço,t pf act «.ppr^ej! ^arch tbird, ejj^teen hundred andeighty seyen, 
entitlej(|N"An:act to amendj.çiEictions 1, 8i 8, and 10 pf an act^to détermine the 
jurisdiqïipnpî the circuit èputtsbf the United States,; and to re^ulate tlie re- 
iboVàl of b^Wés frbtn stàtë 'cPiirts, and f or bther purposes, approvèd March 
thii-di^ei^bteërî huiidrêd'di^dseventyflve,''' approvèd Aùgust 13, 1888,'— for 
petit'iohere Say that said section 3 Of said aot, under wbichit is sought to 
maintain tbls «uit, is in contlicli with parà^raph 1 of sePtion 2 of article 3 of 
the constitution pfvtbeUniteflfptates; that said actandi^aid sections thereof 
did not aut^firize the bringiiig p^ tbis suit in said; state court, because said cir- 
cuit court ha4 original junsdictiOnthereof,, and becausé,as sbpwn by the said 
deCrèeà, thé àjtiltitt' Which éaid receiver Was'appointed was broUgbt and pend- 
ihg béforé thé passage of said act, and bécètUâe it is not the cbaracterof action 
authorized by said act tO'bebrought in a state court without leave, and be- 
causeit dqes nPteohfer the ipowerona state court to direct or enjoin the ac- 
tion^ pt m,TÇjCçiyer of the IJj>it|Bd States çoprt;! or its procès? directed to him; 
and upoi^ ii/e?e,grpun,ds !3a;i,(jl j^eoçiyer clajims exemption |rom,the jurisdiction 
pf said court, ^nd exemption n;bm tlie daims to,enjoin him as to his actions as 
the repéivëràndbfflcerbif said United Stkies circuit court, *' 

. , Tbç Sppliçfltipn for removal was r^^isted ;în the state cPurt, but on the 
heariug thereof in that, cotîi^ an order fm (thelremoval was granted , and 
the tr9tt8çiipt;:TO8iduryii6A«d: in thi» «ouxt-i i The jplàintifFs now niove 
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to remand on^he ground— Jïïrst, because the pétition and bond for re- 
moval were nbt preseiited in timé; second, beçause the pétition for removal 
does not show a state of facts involving any fédéral question, or calling 
for the construction of any act pf congress or of the constitution of the 
United States in the détermination of the subject-matter of this suit.. 

In a case where one Owen Sullivan had after the 3d day of March, 
1887, sued Jobn C. Brown, receiver of the Texas & Pacific Railway Com- 
pany, and recovered judgment in the state court, affirmed on appeal to 
the state suprême court, (10 S. W. Rep. 288,) and presented bis pétition 
of intei*vention in the suit of Missouri Pac. Ry. 60. v. Texas Pac. Ey. 
Co. , (41 l'ed . Rep. 311 ,) in which said John C. Brown had been appointed 
receiver by. the United States circuit court for the eastern district of Lou- 
isiana, which suit was pending on and before the 3d day of March, 1887, 
the court, ,the circuit judge of this circuit presiding and delivering tlie 
opinion, lield "that the necessity of obtaining leave to prosecute a suit 
against a receiver appointed by another court is jurisdictional," citing 
Bartonv. Barbour, 104 U. S. 126, The circuit judge's opinion proceeds: 

"This court has exchisive original jurisdiction over ita receiver as to actions 
based on négligence in the opération of the trust property when the act of 
1887 was passée). If the third section of that act went into immédiate opéra- 
tion quoaà this cause, then it aeems clear that such act aftects the jurisdiction 
over a Suit then' pending, and this the repealing clause prohibits. It also 
seems clear that whatever jurisdiction the district court of Harrison county 
acquired by said act was somuch jurisdiction talcen away frpm this court. 
It would seem to foUow that, as to the receiver of the Texas & Paciflc Rail- 
way, the act of 1887 did not taise eflfect, and that therefore the district court 
of Harrison çbùnty, Texas, Was without jurisdiction to entertain a suitagainst 
such receiver." Page 314; 

It is urged by defendant's counsel with certainly some apparent force 
that it is iminateriai what is the sound construction of the act of 1887 
affecting this case; that the fact that it must be construed in order to 
détermine the plaintiffs' rigbt to sue présents such a fédéral question as 
authorizes the removal. Whether this view be sound or not, it seems 
to me that in the, as yet, unsettled state of judicia,! opinion as to the 
correct construction of the provisions of the act of 1887 on this subject, 
the pétition for removal does présent a fédéral question, which the de- 
fendant is enti,tled to hâve passed on by the United States court, if he 
has jîot lost his right to remove by bis delay in presenting bis applica- 
tion thèrefor. 

Was the application to rernove made in time? The statu tory rule 
governing the practice in the state courts recjuires the défendant who is 
duly served wilh légal citation to answer the pétition on or before the 
fifth day of the return-term. Rev. St. Tex. art. 1263. Where the cita- 
tion is defective, and the delendant moves to quash the citation, the 
practice requires him to answer on or belbre the filth day of the succeed- 
ing term. Id. art. 1243. Motions to dissolve injunctions can be heard 
in vacation only "after answer filed." Id. art. 2891. The défendant had 
the right to tile his pétition for removal in the state court ''at the time or 
any time before" he was required by the laws of the state to answer the 
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petitioiî of the plaintiff. Act Aug. 13, 1888, § 1, (25 U. S. St. 435.) 
The provision is not, at the time or before he does answer, or at the time 
or before he crosses interrogatories, or at the time he enters his appear- 
ance in the state court. There is no question as to submitting to the 
jurisdiction of the state court involved in this limitation. It is purely a 
limitation, of time definitely and clearly fixed by the rules of practice 
prescribed by statute or rules of court in the state tribunals. It seems 
clear to me that in this case the défendant was not required to answer 
the pétition of the plaintiff' before the âfth day of the April term, 1890, 
of the State court, before which day this application was made. 

But the défendant also urges that plaintitt's' original and first amended 
pétition presented no cause of action against the défendant, and that, the 
second amended pétition now constituting the pétition of plaintifTs, he 
cértaihly couM not be requireà to answer before the first day of the first 
term of the côtirt after it was pleâded, on which day his application for 
removal was m;àde. It appears from an inspection of the pleadings that 
the original and first amended pétition db not show any privity of the 
plaintifls in the contract on which this suit is basëd, In a very similar 
case the suprême court ôf this state in announcing its decisioû use this 
language:, "îbe suit for relief, it seems to us, will haye to be prosecuted 
erther.in behalf of the city as a corporation, or by such of its citizens as 
participated in the transactions, and hâve in them a pecuniary interest." 
RaUway Co. v. Hnrris, 78 Tex. 382, 11 S. W, Rep. 405. There is no 
question in my mind that, where an amended pétition makes a substan- 
tiàllj' diflterent suit from the onginal pétition, thé limitation as to the 
time within which the pétition for removal can be presented should 
relate to the new pleading of the plaintiff. As an illustration of the pro- 
priety and neçessity of so holdihg, take the case where a party sues in 
the state courts, alleging the cause of controversy to be of less value, or 
hôt of greater Value, than $2,000, and after the return-term, and after 
the défendant haa answered, the {plaintiff files an amended pétition, set- 
ting up the sanlè cause of action, but claiming damages in a sum exceed- 
ing $2,000, cah ît be doubted that, if the state of the parties or the cause 
of action be stich as to hâve given the right to reraove had the amount 
in controversy bieen sufficient to give this court jurisdiction, the défend- 
ant would not be denied his right to remove because the time within 
which he was xecjuîred to answer the original pétition had passéd." I am 
of opinion that the defendant's application for removal was made in time, 
and the motion to remand will be refuSed. ' 
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PoBD a <û. V. Delta & Pinb Land Co. 
iCiffeuU Court, S. D. MississippU Angnst 18, 1890.) 

1. Taxation— Exemption— Construction. 

An exemption from taxation of the capital stock and "ail the property and ef- 
feots"of arailroad oompany will not be extended by implication to outlylngaod 
detached lands which the corporation had no power to acquire when the exemptiop 
was granted, but which were acquired under a power granted by the subséquent 
charter. 

2. SaME — CONTEACT. 

Act. Miss. Feb. 18, 1867, (liquidatlng levée law,) levying a tax on the lands in the 
levée district for the pavment of the levée bonds, and providing that, in case of de- 
f ault, the land should {te sold, constituted ^ contract between the state and the 
bondholders that the taxes coUected, and the lands purchased by the levée oommis- 
sloners for def ault in the tax, should be held for the payment of the bonds. 

8. TaX-TiTLES — CUBATIVB Statdte. 

Though the act provided that ail the land on which the tax was not paid bef ore a 
certain day in each year should on that day be sold forsaid taxes, suoh lands might 
thereafter be sold for su'ch taxes, and the irregularity cured by act of the légis- 
lature. 

4. Pbooess— Bettirn Curbd bt Jwdoment. 

A return of prooess, defeotive on its face, in that It does not show the relation of 
the person served to the défendant corporation, is cured bjr a récital in the judg- 
I ment that the défendant had been duly andlegally served with process. 

5. Corporations— Dissolution. 

Code Miss.. 1880, § 1038, provides that the franchise of a rallroad corporation may 
be sold to satisfy a judgment, the purohaser to hâve the rights and duties given 
and imposed b^ the charter. Section 1089 allows six monthsfor rédemption. Sec- 
tion 1041 provides that ail corporations, after their charters hâve expirod or been 
annuUed, shall nevertheless be continued bodies covporate for threeyears there- 
after for the purpose of suing and being sued and closing up their business. Held 
: that, where a rallroad oompany franchise was sold with the rest of the property on 
a decree of foreclosure, and the purchasers organized a new corporation under an 
act of the législature, the old corporation ceased to exist at the end of three years 
thereafter. 

6. Lien op Judgment — Continbanob. 

Code Miss. 1880, S 3674, provides that ail actions on a judgment or decree ren- 
dered in the state must be brought withln seven years thereafter. It furtherprovides 
that no exécution shall issue on such judgment or decree after seven yëars from 
the date of the last preceding exécution, but it makes no provision for the oon- 
tinuance of the lien of the flrst judgment. Held, the rendition of a judgment ou 
a judgment did not continue thé lien of the first judgment 

In Equity. 

Code Miss. 1880, § 1038, provides that the franchise of a railroad cor- 
poration may be sold to satisfy a judgment. Section 1039 allows six 
months for rédemption. Section 1041 provides that ail corporations, 
after their, charters hâve expired or been annuUed, shall nevertheless be 
continued bodies corporate for three years thereafter for the purpose of 
«uing and being sued and closing up their business. 

Whitfield & Sullivan and Ed. Mayes, for complainant. 

Frank Johnson and James R. Yerger, for défendants. 

HiLL, J, This cause is submitted upon bill, answers, exhibits, and 
proofs, and argument of the counsel. The pleadings and proofs are ex- 
ceedingly voiuminous, but, after having been carefnlly examined and 
«onsidered, they show the foUowing facts: 

On the 23d day of November, 1859, an act was passed by the legis- 
Ja^Vire of this^^tate "to incorporate the Memphis, HollySprings,& Mobile 
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Railroad Company," by the first section of which the corporation pro- 
posed to be ch^tered wfts aiîthori?ed tO: purchase, reçoive, hold, and 
enjoy real and personal estate, and the same to retain to them, their suc- 
cessora and aséigns, So far as it mày bé necessary for theif accommoda- 
tion and convenience in the transaction of their business, and such as 
may in good faith be conveyed to them by way of security, or satisfac- 
tion pfdébta, ôr by donation; and the Same to sell, grant, or othersvise 
dispose ofjprovided said company shall not be allowed to hâve in their 
own name, or in any other manner, for their use and benefit, more land 
than is. necessary for the convenience of their railroad therein provided 
for; including the right of way and grounds proper and necessary for 
dépôts, fixtures, and buildings, pertaining to said road, for a longer period 
than five years after the completion bf said road, on pairi of forfeiture to 
the original owners of suçh lands, ail right and titlé thereto. The nine- 
teenth section of this act enacts that the capital stock and ail the proper- 
ty and éffècts of said cbmpâhy shallbe exempt from taxation until said 
road is completed, provided it is commenced within two years and com- 
pletfed 'tfîthin tert years ftom and after thë passage of this act. Acts 
1859^0, pp. 61-60. Nothing more is shown to hâve been done until 
the 26th of February, 1867, when the législature passed "An act to re- 
vive aiid àipûend the act of incorporation of the Memphis, Holly Springs 
& Alabama Railroad Company," by the first section of which it is pro- 
vided that the àbove-recitéd acit ls,,revived, and that the style of the rail- 
road comp^y shall hereafter be known as the "Memphis, Holly Springs, 
Okolona&Seini^iîailroad Company.'' The second section ofthislast 
act provides 'that the cômpany shall hâve three years in which to com- 
plète their road after the passage of the act. The third section of the 
act authorized the corporators to receive subscriptions in land to the 
capital stock: of tbè compahy, provided, the land shall be in five miles of 
the Imeof road, and shall be estimated at its cash value by three dis- 
interested pei'sohs, and $haU be taken Ijy the company at their valuation, 
unless objected to as excessive, in which event there shall be a re-esti- 
mate by three persons appointed by the judge of the probate court of the 
county in tvhich the land majr lie. Thèse lands were to be conveyed to 
the company withcQvenants of v^lîd title, and the persons making the 
snbscription were to pay ail the Cdsts of the valuation and conveyance, 
and 10 per cent, on the amount subscribed, in the same installtlîents 
granted to those who subscribed tor stock in money, and for the amount 
of said stock both in land and money he shall be entitled to receive cer- 
tificates of stock as in othér cases. The next section provides that noth- 
ing in the act shall be construed to, prevent the state irom levying and 
collecting such income taxes or tax upon the travel on said road as might 
bè providiad from time to tiiiae by lawi Acts 1866-67, p. 654. Où the 
21,st day; of Jplyv 187i0, thère was passed an act changing the name of 
this.railroad ïCompàaiy to that of th© Selma, Marion & Memphis Rail- 
road Company, and said company was' authorized to receive, in the way 
of subscrîptionlOfits capital stock, lands lyihg anyivhere within the state 
of Misisissippii; PA.the 16th day of Mareh, 1872, there was passed an 
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act to fàcilitaté the construction pf the Selma, Mari<m & Memphis Raîl- 
. road , by the third section of which it was enacted that ail lands which had 
before that time been purchased by or forfeited to the state of Mississippi 
for taxes due and unpaid thereon, and which hâve been sold to said 
Selma, Màrion & Memphis Railroad Company by the original owners of 
the same, shall be sold to said railroad company by the auditor of public 
accounts at two cents per acre,, upon'the présentation of satisfactory évi- 
dence of titles to said land to said railroad company from original own- 
ers, and satisfactory proof that not less than twenty-five miles of said 
road bas. been constructed: provided, the title to the lands shall hâve 
been conveyed by said owners to said company prior to the passage of 
the act, and that in ail cases where the said lands had been forfeited to 
or purchased by any of the levée boards in the levée districts in this 
state in which any of the lands lie, and are now held or claimed by the 
levée boa'rds for the non-payment of levée taxes, and where the title 
is held by said railroad company, said levée boards are required to ar- 
range for the.paymentof said taxes byreceiving, in pay ment of the same, 
any of the bonds of the levée board. Acts 1872, p. 313. Gn tbe 18th 
day of Mariiii, 1873, the Selma, Marion & Memphis Railroad Company 
paid.ta, the auditor of the State two cents per acre for the lands embraced 
in thia;snit, and took from him deeds of conveyance therefor. This 
railroad company was Consolidated with the Selma, Marion & Memphis 
Railroad: Company of Tennessee and Alabama, and this consolidation 
was ratified byan act of the législature passed on the 6th day of March, 
1873^iBntitled "An act to aménd the charter of the Selma, Maribn & 
-Memphis Railroad Company." No previous law was passed authorizing 
■the conBolidationf nor does it appeacupon the face of the ratifying act un- 
der what charter the consolidation took eflfect, of what were the rights, 
privilèges, and immunities accorded to the company by the act of con- 
solidatiçn. Acte 1873, p^ 570.. 

The îands involved in this suit are those claimed to hâve been pur- 
chased from the oïiginal owners under the act of July 21, 1870, which 
, authorized the purchase of lands situate in any part of the state of Mis- 
sissippi; and under thé provisions of the act of 16th of March, 1872, au- 
thorizing the sale by the auditor to the railroad company, at two cents 
peri acre. The title to the othër lands held by the company need not, 
thereforfij' be considered. It is admitted that the title to thèse lands 
was vested in the state of Mississippi by patents from the United States 
under what is known as the 'fSwamp-Land Act" ofcongress, and. that 
tbe same;have been entered under the act of the législature of thia state 
«pproved March 2, 1854, entitled "An act to provide for the further is- 
sue of Bwamp-land scrip, for the purpose of aiding in the cohipletion 
of tho' levées upon the Mississippi river," and that patents bave been is^ 
sued therefor to the entererS thefeof. The title-deeds, filed aa évidence 
in tbe cause, show that the parties or their assignées hâve conveyed to 
thevSBlma^ Marion- «feMernsphis Railroad Company most of the lands de- 
scribed in the bill. The.greater part of thèse conveyances bear date at 
difîetent times duringthe yeàx 1871. The deeda recite that the lands 
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describéd in them were sold and conveyed in payment for capital stock 
in feaîd railroad company. The deeds from the auditor of the state to 
the company, fi]ed as évidence, show that thèse lands were forfeited to 
the state for noii-payment of taxes, and were sold therefor, and pur- 
chased by the state, and that they were sold by the said auditor to the 
Selma, Manon & Memphis Railroad Company at two cents per acre, un- 
der the provisions of the act of March 16, 1872. On the 18th day of 
March, 1871, the Selma, Marion & Memphis Railroad Company exe- 
cuted ahd delivèred to Porter King, Abram S. Humphries, and J. M. 
Hill its mortgage or deed of trust, conveying to them as trustées ail the 
property, real and personal, franchises, rights, and privilèges then owned 
by said corporation, or to be by it afterwards acquired, as security for 
the payment bf certain bonds, with- interest coupons attaehed, issued by 
the authorityof the said corporation, and which were transferred to bona 
fide holders-: Said King never accepted said trust, and said Humphries 
some time afterwards died. Thèit places were filled, as authorized by 
said mortgage or trust-deed, by the substitution of J. W. Faut and A, 
A. Coleman, who accepted the trust, and continued to act as trustées un- 
til said corporation ceased to perform its functiona. On the 18th day 
of December, 1874, Luke P. Blaekbum, of the state of Kentucky, who 
was the owner.and holder of five of said bonds, being of the dénomina- 
tion of $1,000 each, with maturied interest coupons attaehed, amount- 
ing to more than $500, filed his bill in the circuit court of the United 
States for the western district of Tennessee against said corporation and 
trustées and a portion of the holders of like bonds and coupons, payment 
of the interest thereon not having been made, for the purpose of coUect- 
ing the interest so due, and, if need be, the foreclosure of said mortgage 
or trust-deed. . The bill in that case describes or sets out the lands des- 
ignated in the biU in this as being: embraced in said mortgage. Such 
proceedings were had in said cause that on the 24th day of July, 1882, 
a decree was entered by the court directing Bell W. Etheridge, clerk and 
inaster of said 'court and commist ' ner thereof , to sell the lands describéd 
in the mortgage and in the bill in that cause upon six and twelve 
months' crédit, taking notes with approved sureties, and retaining a lien 
thereon for the purchase money. The record shows that the sale was 
^lade in pursuance to said décrée, and was duly reported to and con- 
tirmëd by the court. The decree ordering the sale provides and directs 
that, when the sale shall hâve been made and confirmed by the court, 
the said Selma, Marion & Memphis Railroad Company should be abso- 
lutely barred frohi 'alï right of rédemption of said lands, and that the 
pùrchasers should bé vested with. as full righl and title thereto as was 
vested af any time in said company. The said sale was reported to and 
côniirmed by the court on the 15th of May, 1883. The decree confirm- 
ing the report' provides and directs that Bell W. Etheridge, the clerk 
and commissionér, who made th« sale, should, on the payment of the 
purchase money, make to the pùrchasers, respectively, a deed of con- 
veyance to said lands so purchased by them, which should cohtain a 
tiovenant, and hâve the effect of absolutely barring the said railroad 
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Company from ail equity of rédemption; and that the purchasers should 
thereby be invested with full right and title thereto, in as full and com- 
plète a manner as the same was vested at any time in said company. 
It is further directed that the trustées under the mortgage should unité 
in such conveyances. Deeds by Bell W. Etheridge as clerk and com- 
missioner, in which J. W. Fant as trustée joined as directed, were exe- 
cuted and delivered to the purchasers of said lands, but the other two 
trustées, Hill and Coleman, failed to unité in such conveyances; the for- 
mer being physically unable to do so, and having since died, and the 
latter being a non-resident of this state or the state of Tennessee. AU 
the property conveyed in said mortgage other than the lands embraced 
in this suit was, by the decree of said court in that cause, sold, and the 
sale was eonfirmed, and the purchasers put in possession of the same on 
the 6th day of July, 1880. In the said cause of Luke P. Blackbum v. 
The Selma, Marion & Holly Springs RaUroad Company, said company and 
the trustées under said mortgage or trust-deed were made and became 
parties to said suit, either by service of process or voluntary appearance, 
and the orders, decrees, and proceedings had in said cause remain unap- 
pealed from, and are in full force so far as the court had jurisdiction 
thereof. On the 2d day of Deccmber, 1878, Timpson & Tappan, as- 
signées in bankruptcy of Henry Clews & Co., obtained in the district 
court of the United States for the northern district of Mississippi judg- 
ment against the Selma, Marion & Holly Springs Railroad Company for 
$481,227.98. On the'lSth of November, 1885, W. H. Timpson, as 
the trustée in bankruptcy of said Clews & Co., brought his action in the 
district court of the United States for the northern district of Missis- 
sippi, founded upon the judgment recovered as aforesaid. The process 
was served upon R. A. Murdock, the return of the marshal being as fol- 
lows: *'Executed November 19, 1885, by handing to R. A. Murdock, 
Esq., of Okolona, Miss., a true copy of this writ;" and on June 19, 
1886v judgment m7 dicit was rendered in favor of the plaintifF against 
said Selma, Marion & Memphis Railroad Company for the sum of $737,- 
904.65. Upon this judgment exécutions were issued to the marshals of 
the northern and southern districts of Mississippi, to be levied by them 
upon the lands situate in their respective districts. They were by them 
levied on the lands herein involved, which were sold, and purchased by 
the complainants in this suit, to whom deeds were executed by the said 
marshals for those sold by each. Thèse are ail the facts deemed neces- 
sary to be stated in connection with the complainant's title and the ef- 
fect of the sale made under the decree of the United States circuit court 
for the western district of Tennessee. 

The défendants claim tit,le under varions conveyances made by county 
sherifFs and tax collectors and the auditor of public accounts, and under 
the decree of the chancery court of Hinds county, and sale and convey- 
ance made in pursuance thereto. The facts upon which défendants rely 
to maintain their title, as shown by the proof, are briefly as follows: On 
December 2, 1858, a statute was passed by the législature of this state 
for the construction of levées on the eastern bank of the Mississippi river, 
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to' préyentthé lands in whàt is known as the "Delta" from being over- 
flowed by the Mississippi river; andit Wâs provided thatthe levée com- 
missioners, created by the act, should issue bonds to be used in payment 
for the construction of said levées. To provide Ibr the ps^yment of thèse 
bonds a tax was levied upon the lands within the levée district of a spec- 
ified sum per acre, as a charge in rem to be paid annuaUy to the sherifF 
and tax collector of the county in which the lands lay, and upon default 
the sheriff was to/sell the land, subject to rédemption within two years, 
and his deed. was declared in advance to be prima fam évidence of the 
regularity of thè sale. Under this act a large amount of work was done, 
and a large number of bonds wereissued. The war intervening, but a 
small amount of taxes were paid, and a very large indebtedness remained 
due. To provide for the payment of this indebtedness, the législature 
passed the act of the 13th of February, 1867, known as the "Liquidat- 
ing Levée Law;," at, the request and with the consent of the holders of 
thèse bonds, by and under which a readjuatment of said indebtedness 
was had, the bondholders remitted ail interest, and new bonds were is- 
sued in. place of the old ories, and a spécifie tax of five cents per acre on 
a portion of said lands and three cents on the remainder was levied in 
rem, and déclàred to be a lien on the same, to be paid annually to the 
sheriff and tax éoUector of the county in which the land was situate, on 
or before the Ist day of Mày in each year, and, upon non-payment of the 
same, said sheriff and tax collector was directed to offer the lands, in 
default, for sale to the highest bidder for cash. This tax was to continue 
and be coUected until the entire debt so due was paid off and discharged. 
This last-nained act required that ail lands upon which said tax was npt 
paid on or before the second Monday in May in each year, without furr 
tber a&sessment or notice, should on that day be eold to the highest bid- 
der for said tax and coists, and that tbe sale shopld vest in the purchaser 
a good ànd sufficiént title against any and evtry person having claim 
thereto. A large number of acres of thèse lands were sold, and, no other 
person bidding therefor, they were struck oflf to the levée commissioners 
by Iheir corporate name, as the purchasers, in accordance with said act. 
An act of the législature was subsequently passed constituting the au- 
ditor of public accounts and the treasurer of the state the commissioners 
td transactthe business and perform tbe duties required of the former 
liquidating levée commissioners. " On the 26th day of February, 1877» 
Joshua Green, on behalf of himself and ail others holding said liquidat- 
ing levée bonds who might see proper to come in and make themselvea 
parties complainant in said cause, tiled his bill in the chancery court of 
Hinds county, in this state, against the auditor and treasurer as such 
commissioners, praying a sale of the lands sp sold to and held by said 
liquidating levée commissioners and by said auditor and treasurer as 
theirsuccessors. Proceedings were had in said cause, by which a large 
portion of sàid lands were sold to E. G. Gordon, who paid the purchâse 
money therefor, and received deeds of conveyance for the same from said 
commissioners in pursuance to the decree of said chancery court. This 
decreeaad sale stand unreversed. 
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The lands so sold and conveyed to E. 0. Gordon embrace the lands 
in this suit, which were afterwards sold and conveyed by said Gordon 
to B. H. Evers. They were forfeited for non-payment of the taxes of 
1882,' and purchased by the state of Mississippi, and were afterwards 
puïchasëd from the state by James D. Stewart, in the suit of Watson v. 
Evers,^ in the district court of the United States for the northern dis- 
trict; ànd by its order and decree said lands were afterwards sold by 
James McKee, as spécial commissioner in said suit of Watson v. Evers 
and others, and purchased by said Thomas Watson, to whom deeds of 
cotiveyance were executed in pUrsuance of the order and decree of the 
court. They were afterwards sold and conveyed by him to the Fine & 
Delta Lahd Company, the défendants in this suit. Thèse lands, while 
held in the name of the levée commissioners, were not liable to taxa- 
tion for any purpose, and were not assessed for taxation; but when con- 
veyed to Gordon, as before stated, they were assessed for taxes as other 
lands, and, the taxes not being paid, they were sold by the respective 
sheriffs and tax eollectors as other lands, and were struck off and listed 
to the state, no one else bidding for the same, as were other lands upon 
which the taxes had not been paid; and, as before stated, they were 
sold by the state and conveyed to James D. Stewart as the receiver of 
this court in said cause. On March 1, 1875, the législature passed a 
revenue statuts, commonly called the "Abatement Act," which provided 
for the sale of ail the lands held or claimed for taxes either by the state 
or any one of the levée boards. Ail taxes, state, county, or levée, were 
abated, except the taxes for the year 1874; and the only condition im- 
posed for the former delinquency was the payment of the taxes for 1874. 
The sale for the non-payment of this tax was to be made on the first 
Mohday in May, 1875. Thèse taxes not being 'paid, the lands in con- 
troversy were sold bj' the différent sherifls and tax eollectors, and, there 
being no bids offered by other persons, they were struck off and listed 
to the state and reported to the auditor. In accordance with the act of 
the législature, this proceeding vested the title in the state, the land be- 
ing taxable. Thèse are ail the facts that need be stated to facililate an 
understandingofthe numerous questions involved in thissuit, and which 
bave been ably and exhaustively presented by the counsel on both 
sides. 

The proof fails to show that anything was done by the said railroad Com- 
pany under the charter of 1859, or that the conditions therein prescribed 
were complied with. Therefore, the etfect of the charter of 1867 was sub- 
stantially to create a new corporation under a new name, with the rights, 
powers, and privilèges of the charter of 1859, and the additional pro- 
vision extending the time for commencing and completing the railroad. 
This corporation was confined to the state of Mississippi, but with the 
power to consblidate with other railroad corporations, as authorized in 
the act of incorporation of 1859, which was not exercised until the 15th 
of April, 1881. It is provided in section 19 of the act of 1869, and 
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is a part of the act of 1867, "that the capital stock and ail the prop- 
erty and çfFects of said company shall be exempt from taxation until 
said railroad is completed: provided, it is comnienced within two and 
completed within ten years," which limitation was extended by the act 
of 1867 to three and sixteen years. This is the only provision for ex- 
emption from taxation provided in any of the acta of the législature. 
The question, therefore, is as to what was the législative intent in respect 
to the exemption claimed by the said company, and how far it extended. 
It is true that the act uses the word "ail," but I am satisfied it was only 
intended to embrace the property which the corporation was authorized 
to hold under the acta of 1867 and 1859, and did not extend or apply 
to such after-acquired property as was detached from the railroad and 
not necessary for its opération or the necessary transactions of its busi- 
ness, and does not, embrace the lands involved in this suit. This con- 
clusion is strengthened by the fact that the sale of the lands by the 
State to the railroad company under the act of 1872 for only two cents 
an acre was evidently intended, in addition to aiding the railroad, to 
subject to taxation this large body of land, which had ibr so long a time 
rendered no revenue to the state or county in which it is situated. Thèse 
lands had yielded no revenue from, say, 1862 to 1871. The railroad 
company, by the conveyances made by the former owners to it, only ob- 
tained the right of rédemption. The land was not redeemed by it, but 
purchased at the nominal sum of two cents per acre. It is not to be 
presumed that the législature intended that lands thus sold should re- 
ni^in for 13 years relieved from contributing their portion of the public 
burdens imposed on other lands. Besides, it is the well-established rule 
that exemption from taxation in favor of railroad companies only em- 
braces the property coûnected with the constrhction and opération of 
their railroads, and not outlying lands, or other property not neces- 
sary for their construction and opération; and I take jt that, but for 
that word "ail" used in the exernption clause, this exemption would not 
be claimed. By the act of the législature authorizing the sale of said 
lands at two cents per acre it was upon condition that 25 miles of said 
railroad had been completed. This the prpof shows was not then done, 
and never has been done, by said railroad companj' in this state. This 
failure renders the validity of such sale doubtful ; but, in addition to what 
has been stated on this question, the proof shows the Selma, Marion & 
Memphis Ilailr<md Company had. some time prior to January, 1881, 
ceased to construct said railroad, and was hopelessly insolvent; and 
that on the 19th day of March, 1881, ail its prpperty, franchise, and 
everything possessed by it except thèse lands, were sold under the de- 
cree of the circuit court of the United States for the western district of 
Tennessee, which remains unreversed, and under the decree of said court 
were turned over to the purchasers, and the railroad company foreclosed 
of ail its right, title, and interest therein; so that practically the corpo- 
ration ceased to existafter that time. The building, equipping, and 
opération of this road for the public convenience was the considéra- 
tion for the exemption provided in the charter, and by the failure of the 
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corporation to build and operate the railroad the exemption has failed. 
It is diflBcult to maintain the exemption after that tirae. This is ail 
that it is deemed neeessary to say on the question of the exemption of 
the lands from taxation. ïhe lands sold at two cents per acre were not 
intended to embraee lands claimed by the levée commissioners, and it 
may be well doubted whether the Selma, Marion & Memphis Railroad 
Company obtained any title under this purchase. 

The next question for considération is as to the légal efFect of the sale 
of thèse lands under the decree of the circîuit court of the United States 
for the western district of Tennessee, and the foreclosure of the right, 
tille, and interest of the Selma, Marion & Memphis Railroad Company 
in them. The only question is as to the jurisdiction of the court to make 
the decree for the sale, for the reason that the lands are situate within 
this State, and not in the district of West Tennessee, or within that state. 
The court had jurisdiction of the parties and of the debts secured by 
the mortgage or trust-deed. If the court had jurisdiction, then the sale, 
its confirmation, and the payment of the purchase money vested a com- 
plète, équitable title to the lands in the purchaser; and the court, if the 
légal title has not been vested in the purchasers, has the power to cause 
it to be done. The validity of the sale of the other property is not ques- 
tioned. It is clear that a judgment had in a court of law in one state 
cannot in any way affect the title to land in another state. Référence 
is made to the case of MuUer v. Dows, 94 U. S. 444, to sustain this sale. 
That case is authority in point as to the property first sold in the Blach- 
burn Case, as that property was an entirety; but I am of opinion it is not 
directly so with référence to the lands embraced in this suit. It is stated, 
however, in the MuUer-Dmva Case, as follows: 

"It is hère undoubtedly a recognized doctrine that a court of equity sitting 
in a state and having juriadiction of the person may decreea conveyance by 
him of land in another state, and may enforce the decree by process against 
the défendant. " • 

The sa me doctrine is held by the suprême court of this state in the 
case of Rkhardson v. McLemore, 60 Miss. 316. If a court of equity has 
the power to compel a conveyance of land outside the state in which 
the court is held, it is illogical to say that when a bill is filed to fore- 
close a mortgage by a railroad company covering property in several 
States, and ail the parties are before the court, the mortgagor and the 
trustées in the mortgage and the bondholders, the court has not the 
power to decree a sale of the lands, and order the same to be made by 
its own commissioner, or by the trustée or trustées, and the conveyance 
to be made by the mortgagor or by ail of them. But, as there are some 
doubts on this point, and there are others upon whicli the right of the 
parties may be determined with less difficulty, it will be passed with- 
out a décision. the one way or the other. 

The next question to be considered is as to the effect of the judgment, 
sale, and conveyance under which complainants assert title to the lands 
in controversy. It is insisted upon the part of défendants that the 
judgment was void for two reasons: First, because the return of the 
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maïêèd ^^oé& hot show that R. A. Miirdock, upbn whoiïi' the process waa 
sèTvédj'Vras in any way connectedwità the Selma, Marion & Memphis 
Railroàd Cortipany; and, secondly, beéaiise that corporation had, for years 
heforô'that time, ceased to hâve an existence for any purpose whatever. 
Asto thefirst of thèse objections the judgmententryrêiriites that the court 
was satisfied the process had béen properly executed, which must be un- 
derstood to mean that it was executed upon the proper person, and this 
would net havè been the case if Murdock waS not at the time connected 
with the corporation ih such way as thaï service upon him would bind 
the corporation. I do not believe this objection aloné is maintainable 
if the corporation then had an existence. The more difficult question 
is, had the corporation itself ceased to exist before that time? If it had, 
no valid jùdgmènt could be rendered against it. At common law, a cor- 
poration créàted without liftiit to its existence was presumed to exist un- 
til its death 'was wrought by a voluntary surrender of its charter, or by 
the jiidgment of a court havingjurisdiotibn upona writ ofgwo warrantoor 
otherwise. In case a corporation ceased to carry on its business, and 
dwed debts and owned property, the retoedy of the creditbrs was by bill 
in equity. Section 1039 of the said Code provides that the original cor- 
poration, or the original parties in any charter, may Within six months 
redeem the franchise which may hâve been sold under exécution by pay- 
ing or tendering to the purchaser the amount paid by him, with 10 per 
cent, added thereto, but Shall not be entitled to the profits received by 
the purchaser in the mean time; and upon such payment the titlé shall 
vest in the original owners. When such sale is made, and the franchise 
and property are not redeemed within the time limited, as in this case, 
it looks very much like the practical death of the corporation with a nom- 
inal existence for three years thereafter in order thàt' âny balance of ita 
assets rtiay be a'dministered for the beneflt of creditors and stockholders, 
as provided in section 1041 of the Code. The road-bed, franchise, and 
ail other property connected with and necessary for the keeping in repair 
and opération of the roa3, Were purchased by J. J. Busby and bis asso- 
ciâtes, and they were put in possession of the same, and the purchasers 
and their associâtes organized a new corporation under the provisions of 
an act of the législature of this State approved February 1, 1877, which 
organization took place on the 13th day of April, 1881. The Selma, 
Marion & Memphis Railroàd Company had no existence after that date 
except for the purposes mentioned in section 1041 of the Code, and the 
existence limited and purely statutory continued for three years after 
that date, and ended on the 14th day of April, 1884. It is difficult un- 
der the statutès and thèse proceèdings to come to any other conclusion 
thàn that the Selma, Manon ■& Memphis Railroàd Company ceased to 
eXist for aïiy pùrpose after that date. The judgment under which com- 
plainants claim title was rendered on the 19th day ôf June, 1886, the 
process havinjg been executed on the 19th day of November, 1885. The 
fbrœlosui-e décree as to thèse lands was entered on the 22d day of Janu- 
ary, 1883. It is insisted upon the part of complainants that the judg- 
ment rendered on the 19th day of June, 1886, was but a revivor and 
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continuation of the judgment upon which it is founded, and thât, Qnddr 
it, the lien of the prior judgment is continued, and tbat, having this con- 
tinuous lien, they had a right to hâve the lands sold for the satisfaction 
oftheir judgment, notwithstanding the death of the corporation. Sec- 
tion 2674 of the Code of 1880 provides that ail actions founded on any 
judgment or decree rendered in this state shall be brought within séven 
years nextafter the rendition of such judginent or decree, and not after, 
and that no exécution shall issue on auch judgment or decree after seven 
years from the date of the issuance of the last preceding exécution on 
sueh judgQient or decree; but it does not provide for the continuance of 
the lien created by the first j udgment, and I know of no rule of law which 
gives it that efifect. The former judgment is treated aa any other ascer- 
tained debt when suit is brought upon it. The question as to the valid- 
ity of the judgment of the 19th June, 1886, is not clear and satisfactory 
on the one side or the other, but the reasons weigh against its validity. 
The defenâ&nis first claim title under the deeds to the levée commission- 
ers; seconplly, nnàer the conveyance of the commissioners to E. C. Gbr- 
don; thirdly, undev the conveyance of Gordon to Evers; /ourtWy, under 
the conveyance of McKee, commissioner, to Watson; fiftfdy, under the 
conveyance of the auditor to Stewart, reçeiver; gixlMy, under the con- 
veyance of Watson to them. 

The first question, presented is as to the validity of the title acquired 
by the liquidating levée commissioners or levée board. The tax for 
which thèse lands were sold was a local and a spécial tax of five 
cents per acre on part, and three cents per acre on part, levied 
by the législature, and declared by the statu te to be a tax in rem 
on the lands situate in the levée district for the purpose of paying 
the indèbtedhess incurred by the gênerai levée board prior to the 
year 1862. This statut© has been held valid by the suprême court 
of this state in the case of Oibba v. Grem, 54 Miss. 692, and Bunch v. 
Wola-stein, 62 Miss. 56, and in subséquent décisions. In the cases above 
referred to it is said that the act of 1867 constituted a contract between 
the state and the bondholders, and that the taxes arising under its. pro- 
visions, and the lands purchased and held by the levée ^iommissioners, 
constituted a fund for the payment of the liquidating levée bonds and 
interest, which the législature had no power to diyert to any other pur- 
pose; that the légal title, vested in the levée commissioners by a sale and 
conveyance of the land ibr the non-payment of the taxes, was transférer 
ble at their pleasure for the purpose of paying said bonds. 

Numerous exceptions are urged and taken to the validity of thèse sales. 
One of thèse applies to the lands in Sunflower county and portions of 
the lands in other counties, and is based on the fact that the lands were 
entered with what is known as "Swamp-Land Scrip," issued to other 
counties. The contention is that scrip issued to one county could only be 
iocated on lands situate in that county, and that, when not so located, the 
title to the landa remained in the state, and they were not subject to tax- 
ation for any purpose. Aftôr a careful considération of this question 1 
àm satisûed tiiat the objection is not well taken as to the lands in the 
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Yazoô Mississippi delta district. The purpose of the législature was to 
fumisla the scrip to the différent counties along the Mississippi river to 
enàble them to build and maintâin the levées. For this purpose it was 
issued to Tunica and one or two other counties in which there were no 
swamp lànds upori which it couldbe located; and from some reason no 
scrip Was issued to Sunflower county, because, perhaps, it had no river 
front upon which to build levées. The scrip was aùthorized to be located 
on the swamp lands in the levée district. The provision of the act cre- 
aling the swamp-land district east of the base of the hills bordering upon 
the Yazoo river and some of its tributaries is that the scrip shall be Ib- 
cated on the swamp lands in thé county to which it was issued. The 
purpose of the issuance of scrip to thèse counties was the improvement 
of thé stréams and swamp lands along them; butin the other act the ob- 
ject, as declared, was the building and maintaining of the levées along 
the Mississippi river, and thereby beneiiting the whole district by pre- 
venting overflows from that river. But, if the position claimed were 
maibtained, it would not inure to the benefit of complainants, as in such 
exigéncy notitle bas passed to them or the défendant railway company, 
and the lands are still the property of the state. 

Objections are also taken to the time and mannèr of the sales and con- 
veyances, which need not be considered in détail. A number of thèse 
objections wbuld be maintainable but for the effect of the statutes of the 
State enacted before and since thèse sales were made, as determined by 
the supréihe court of the'state. It must be admitted that there is, at 
least, a seèmihg conflict in some of the décisions on thèse questions; but 
in the more récent adjudications this real or seeming conflict does not 
arise or exist. ' Thèse are entitled to the greater weight; and, being a 
construction.of thèse statu teè by the court of last resort of the state, thëy 
are bindingu^on this court; and especially so when, after careful exam- 
inatioh of the purposes of the statute imposing the levée tax, and the 
condition of the lands and the great conflict of the titles to them, I am 
eatisfied that the récent décisions are sustained by the better reason. 
Owners o_f land are vested with certain constitutional rights of which they 
cannot bé'-dèprïved by either législative enactments or judicial décisions, 
one of which îs that they cannot be deprived of their titles to their lands 
except by due process of law. It was held by this court on fhe démur- 
rer in this cause that to deprive the owner of land of his title by reason 
of the non-paymént of taxes thereon thèse things must concur: Mrat. 
There must bave been a lawful tax imposed by some body of meû, or 
some one haVing authority to levy it. Second. If the tax was based up- 
on the value of the land, it must bave been ascertained by some one 
aùthorized by law to assess such value. Third. There must havè been 
a default in thé payment of the tax within the time prescribed by law. 
FourtMy. There must bave been a'sale and conveyance made by some one 
autborisïed to make the same. Thèse are conditions which the législa- 
ture can neithdr dispense with nor cure by subséquent législation, nor 
can the want bf them be dispensed with or cured by judicial décision. 
But, under well-recognized rules, any irregularities in thèse proceedings, 
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which the législature could hâve authorized to be done in the first in- 
stance, may be cured by subséquent législation, but not so as to destroy 
vested rights. This rule is so generally acknowledged that référence to 
authority is unnecessary. For instance, if the sale was made on a day 
or at a place which the législature might hâve authorized, or for delin- 
quent taxes for sevenil years made at one time after default in each year, 
or other such irregularities, thèse may be cured by subséquent législa- 
tion. This brings us to the considération of the curâtive acts, statutes 
of limitation, or rules of évidence, for they may be considered as possess- 
ing one or more or ail of thèse éléments which are relied upon by the de- 
fendants. The first of thèse acts was passed on the lOth day of Febru- 
ary, 1860, and provides as foUows: 

" — That ail sales of lands hereafter made for non-payment of taxes, due un- 
der any law of this state, shall be valld to ail intents and purposes, — said 
lands subject to rédemption as provided by law, — and that no such sale shall 
be impeached or qnestioned in any manner ôr for any cause saving fraud or 
mistake in the assessraent, or sale of the same, or upon the proof that the tax 
for which the same was sold had been paid prior to such sale; and no suit to 
set aside any title acquired under such sale, hereafter to be made, shall be 
brought unless within flve years from the date of the sale." See Acts 1859- 
60, p. 216. 

The provisions of this act were held by the suprême court of this 
state in the case of Belcher v. Mhoon, 47 Miss. 613, to apply to sales for 
levée taxes; and this ruling stands unreversed. By section 5, Acts 1873, 
amendatory of the liquidating levée law, it is provided: 

" — That upon the expiration of flve years from and after the sale of lands 
for levée taxes under the provisions of said acts no testimony or évidence to 
impeach or invalidate the deeds therefor * * * shall be entertained by 
any court of law or equity in this stale exeept in cases of fraud." 

And by the fourth section of the same act of power to sell for back 
taxes or more than one year's taxes is given where the land is delinquent ; 
and ail prior sales of this character are validated, whatever might bave 
been the irregularity or informality. Acts 1873, pp. 151-158. The 
fifth section of the actof 1888 to quiet and settletitles to certain lands in 
the Yazoo Mississippi delta provides that ail sales of lands in the levée 
district made for the non-payment of levée taxes due thereon shall be and 
are declared to be valid, and not subject to impeachment for any cause 
exeept that the tax for which the land was sold had been paid, and ex- 
eept in cases where the défendant had been in continuous adverse pos- 
session of the land, claiming under title or color of title since the date 
of sale to the levée board, and had continuously paid the taxes thereon, 
or against any one claiming the land under sales made by the sheriffs 
under the abatement act of 1878. Acts 1888, p. 42. The proof does 
not show that any of the lands embraced in this suit are now, or ever 
hâve been, in the aetual occupancy of either party or any one else, so 
that the question of aetual possession is not involved. 

I am of opinion that, under the décisions of the suprême court of 
the state in the cases of Nevin v. Bailey, 62 Miss. 436; Sigman v. Ltindy, 
v.43F.no.3— 13 
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66; Miss. 529, 6 South. Rôp. 245; Paxtcrt v. Land Co., 6 South. Rép. 
&28i md Metcalfe v, Perry, 66 Miss. 68, 5 South. Rep. 232,— the 
irregularities in thèse sales to-which objection is taken are cuted, and 
that the complainants are estopped from producing évidence to estab- 
lish such irregularities so as to defëat defendant's title, and barréd from 
maintaining their suit to recover the lands or to remove defendant's title 
as a doud on iheir title. The constitutional requirements seem to hâve 
been complied with. The tax was levied by the législature at flve and 
three cents per acre-upon the land,-T-not upon the owner, — and no val- 
uation was required. That there was a default in the payment of the 
tax is admitted, and that neither the original ow'ners of the land, the 
Selma, Marion & Memphis Railroad Company, nor any person through 
whom complainants claim title, ever paid one cent of taxes on thèse 
lands since 1861 or 1862 is cpnceded, though, allowing the exemption 
as claimed, they hâve been liable to taxation since the 21st of July, 
1886. This default has contiriuèd for nearly 30 years, so that there is 
no question as to the delinquenèy in the payment of the taxes. It is in 
proof that a sale was in fact made by the sheriffs and fax collectors of 
most of thèse lands, and that deeds of çonveyance were made by them 
to the liquidating levée commissioners with a few exceptions. There is 
no évidence that the complainants or those under whom they claim ever 
redeemed or offered to redeem thèse lands from the levée commissioners 
within the time limited by law. I am of opinion, therefore, that a 
good and sufficierit title to the lands was vested in the levée commission- 
ers, and, if so, no title passed to the state which could hâve been con- 
veyed to the Selma, Marion & Mempbis Railroad Company. The only 
title the state had before that time acquired to thèse lands was under 
sales for the non-payment of taxes, which included the war military 
tax, and this fact rendered the titles void, as held by repeated décisions 
of the suprême court of this state. If, therefore, the title was in the 
levée commissioners, the treasurer and auditor of the state were ex offido 
commissioners and their successors, and the title to thèse lands was 
vested in E. C. Gordon under their sale, and the çonveyance made and 
approved by the chancery court of Hinds county in the case of Ghemv. 
Gibbs and Hemingway. They were coûveyed by Grordon to B. H. Evers. 
The lands were sold by McKee, commissioner, under the decree of thia 
court in the suit of Watson v. Évers, and purchased by Thomas Watson, 
to whom the commissioner conveyed the title. This sale was confirmed 
by the decree of the court, iand the same lands were sold and conveyed 
by. Watson to the défendants in this cause. The défendants, therefore, 
bave a good title to the lands anless they hâve been forfeited by reason 
of the non-payment of the taxes since they were conveyed to Gordon. 
The proof shows that a forfeiture did take place by reason of the non- 
payment of the taxes for 1882, and that the lands were sold and con- 
veyed to the state in 1883, andthût the state sold and conveyed its title 
to Stewart as received, who conveyed to Watson under the order and de- 
cree of the court. There are no irregularities shown in this sale, and, 
as the time for rédemption had expired before the sale to Stewart as re- 
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beiver; aïid as àll the taxes due were paid to thé state by Stewart, Wat- 
BcJn's titlè, obtained through this eonveyance, was paramount. If à 
sale, as I believeit was, then it would be independent of ail other tities^ 
but, if a rédemption, it would remove ail incumbrance upon the title 
derived through the sale and eonveyance by McKee, commissioner, and 
this title was passed to the défendants by Watson's deed to them. This 
eonveyance by the state included any title which was derived at the sale 
under the abatement act made in 1875. The eonveyance by the state 
to the Selma, Marion & Meinphis Railroad Company having occurred 
before the sale under the abatement act, the title derived under it did 
not pass by the said convayance; but, if I am correct in my opinion^ 
that , jthese lahds were not exenapt from taxation, any title which the 
«ompany may hâve had was forfeited by reason of the non-payment of 
such taxes, and the lands were liable to be sold fur non-payment of such 
taxes. 

It may be that a more minute examination of the évidence would de- 
velop the fact that a few of the tracts of land described in the pleadings 
will not be found to belong to either party, as is the case with regard to 
the lands in Sunflower county, conveyed by S. M. Thompson, which 
were located with scrip issued to Choctaw county; and other lands in 
which there is not sufficient évidence of defendant's title, especially cer- 
tain lands in Bolivar county, unless the title was obtained under the 
sale of 1875 and the eonveyance to J. D. Stewart, the receiver. Such 
tracts, if they exist, are few in number; and as the lands the title to 
which is involved in this suit amount to 200,000 acres, and the value 
in the neighborhood of $1,000,000; and as the title to more than 
the same number of other acres of equal value, and most of which are 
now in suit in this court and in the circuit court of the United States in 
the northern district of this state, dépends upon the same law and facts 
involved in this cause ; and as I am so strongly impressed with the uncer- 
tainty as to whether the Selma, Marion & Memphis Railroad Company 
had ceased for any purpose to bave an existence before the suit of Timp- 
Bon against the railroad company was instituted; and, if so, that the 
judgment and ail proceedings had in said suit were void, and the com- 
plainants are without any title to any of thèse lands whatever; and also 
as to the invalidity of the title under the sale made in pursuance of the 
decree of the United States circuit court for West Tennessee in the cause 
of Luke P. Blackburn, above referred to, — I deem it best to dismiss 
complainants' bill to the end that an appeal may be taken at once to the 
suprême court of the United States, where the errors in the conclusion 
reached by me will be corrected, and such décision rendered as will 
finally and conclusively settle the vexed questions of title to this large 
body of land, which is rapidly increasing in value. In justice to my- 
self, as well as to the learned and distinguished counsel on both sides 
who hâve aided me by their diligent research into the facts and law pre- 
sented in this .case, I cannot conclude this opinion without returningmy 
thanks for their able and exhaustive arguments in presenting the ques- 
tions of law àrising on each side. It gives me great pleasure to 'staté 
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that thèse arguments hâve seldom been equaled in any cause heard by 
me during the many years I hâve presided in the fédéral courts of this 
State. 



McCoNNATJGHY V. PeNNOYER d ol. 
{.Circuit Cov/rt, D. Oregon. July 28, 1890.) 

1. Sorr AGAiîfaT State— Injunotion—Salb bt Commissioners. 

A suit by a citizen of Calif ornia to en join the persons constltuting the board of land 
commissioners of the stateof Oregoii from selliaf? certain swamp lands, claimed by 
the plaintifC, as forfeited to the state;for non-compliance with a condition of a former 
sale of the same lands by the state to the plaintifC's grantor, is not a suit against 
the State of Oregon; it appearing thàt the législation under whlch the défendants 
claim the rlght to act is unconstituttonal and void, because it impairs the obligation 
of the contraot of the state with such grantor, 

9. Swamp Lahds^Applioation to PméHASE — Contbaot. 

An application for the purcbase of swamp lands under section 3 of the act of 
Ootober 26, 1870, for "the sélection and sale" of swamp lands, from the date of ita 
receipt and flling by the land Commissioner constitutes a contract between the state 
and the applicant for the sale to the latter of the tract or tracts therein mentioned, 
with the right to the immédiate possession thereof ; and, on the performance of the 
conditions subséquent, of payment and réclamation, within the terms and require- 
ments of said section, the appliCant, or his assigns, is entitled to a patent therefor. 

8. Same — Obmqation oi' Contkaots — Aots Ootober 18, 1878, and FebruabtIô, 1887. 
Section 9 of the act of 1878 does not, when fairly construed, inolude an application 
for the purchase of swamp land Under the act of 1870, where there is no default in 
ihe payment of the 20 per ceotum of the purchase price, as provided in said aot of 
1870; but, if it does include such a case, then it is unconstitutional and void, as im- 
pairing the obligation of the contraot of the state with the applicant, whlch gave 
him until 90 days af ter the publication of the notice of the filing of the map of such 
lands in the office of the clerk of the county in whioh they lie, to make such pay- 
ment; and section 1 of the act of 1887, whlch déclares ail certiiicates of sale of 
swamp lands void on whioh the 20 p^r centum of the purchase price was not paid 
prier to January 17, 1879, la, in the case where the 20 per centum was paid when 
due, according to the contract of sale, whether before or af ter said day lu 1879, un- 
constitutional and vçid for the same reason. 

(Syllabus by the Court.) 

In Equity. Suit for an injunctîon. 
Charles B. Bellinger, for plaintiff. 
Lewis L, McArthur, for défendants. 

Deady, J. By the act of March 12, 1860, oongress granted to the 
state of Oregon the swamp and overflowed lands within its border. 

On October 26, 1870, the législature passed an act "providing for the 
sélection and sale" of such lands. Sess. Laws, 54. 

By this act it was made the duty of the governor, as land commis- 
sioner, to. sélect such lands by means of deputies, who were required to 
return their sélections to the commissioner for examination. Ûpon the 
sélections being made in any county, the commissioner was required to 
make out, in duplicate, maps thereof, one copy of whieh was to be filed 
in the office of the clerk of such county, the date of which filing Vas to 
be certifîed by said clerk to the commissioner, and thereupon the latter 
was required to give notice of such sélection and filing by publication 



197 

in a weekly paper, published in the coiinty, for four successive weekg. 

The act aîso directed the commissioner to sell such lands at a priée 
not less than one dollar per acre in gold coin. Anj' citizen of the United 
States over 21 years of âge might apply "for the purchase of any tract 
or tracts" of such lands by filing his application therefor with the com- 
missioner, who shall indorse thereon the date of such filing, describing 
the same by the "survey," or, if no survey is made, then by fences, 
ditches, monuments, or other artificial or natural landmarks; and, in 
case of adverse applicants for the same parcel of land, the commissioner 
shall sell the same to the person whose application is first filed. 

Within 90 days from the date of the notice aforesaid, 20 per centum 
of the purchase money must be paid to the commissioner, who shall 
"issue to the applicant a receipt therefor." The balance of said purchase 
money shall be paid, and proof of réclamation made, within 10 years 
from said date, when a patent shall issue to the applicant; but, in default 
of such proof and payment, the land "shall revert to the state, and the 
money paid thereon shall be forfeited." 

On October 18, 1878", the législature passed "an act providing for the 
sélection, location, and sale of state lands, and the management and dis- 
position of the proceeds arising therefrom," includiug swamp and over- 
flovved lands, and the express repeal of sundry acts relating thereto, not 
including the act of 1870. Sess. Làws, 41. 

By this act the governor was "appointed" land commissioner for tht 
state, as he had been since 1862, by the act of October 15 of that year, 
(Comp. 1874, p. 629,) with power "to locate ail the lands to which tha 
state is entitled under the laws of the United States;" and the board of 
commissioners for the sale of school and university lands were author- 
ized to sell the swamp and overflowed lands theretofore or thereafter 
"selected," not exceeding 320 acres to any one person at not less than one 
dollar per acre. 

After providing at some length for the manner of applying for the pur- 
chase of swamp lands, and the purchase and conveyance of the same, 
the act (section 9) déclares as follows : 

"AU applications for the purchase of swamp and overflowed landa, * * * 
made previous to the passage of this act, which hâve not been regularly made 
in accordance with law, or which weie regularly made, and the applicants 
hâve not fully complied with ail the terms and requirements of the law under 
which they were made, including the payment of the twenty per centum of the 
purchase priée, are hereby declared void and of no force or effect whatever. " 

On February 16, 1887, the législature passed an act, entitled, in part, 
"to déclare void certain certificates of sale, and to forfeit certain lands," 
(Sess. Laws, 9,) the first section of which déclares as foUowsr 

"That aU certiflcates of sale issued by the board of commissioners for the 
sale of school and university lands, and for the investment of the funds arising 
tlierefrom for swamp or overflowed lands on which the twenty per centum of 
the purchase price was not jjaid prior to January 17, 1879, are hereby declared 
void, and [of] no force or effect whatever; and said board of commissioners 
is hereby authorized and directed to canceJ said certificates of sale." 
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,, < T^em ;cer1àficate3 of sale, are the ïeoeîpts pro vided "for in the act ôf 
^,1p370* ! „., :. , , • :. 

j ; lth,e date, January 17, 1879, mentioned in this section, is the date of 

the act of 1878, plus the 90 days which elapsed before it took effect. 

Section 7 <of this act provides: 

"Ail SWamp or overflowed lands reverting to the state under tbe provisions 
of tliis !»ct shail be sold as provided in th« act approved OctoBer 18, 1878, re- 
latiiigtoswamp lands." 

This suit is brought by the plaintifï, a citizen of Galifomia, to restrain 
,the défendants, citizens of Oregon, constituting the board of land com- 
; mîssioners of the state, to restrain them from selling certain swamp Ijinds 
, claimed by the plaintiff, as having reverted to the state under section 1 
, of the act of 1887. 
■ The cause was heard on a demurrer to the bill. 

From the latter it appears that prior to October 18, 1878, Henry B. 
Owen had regularly applied, in pursuanco of the act of 1870, for the 
purçhase of certain swamp lands, thertofore certiûed to the state by the 
secretaryof theinteriorasswampand oyerflowed, under said act of 1860, 
including those now hère claimed by the plaintiff; that thereafter, on 
November 23, 1881, and on April 3, 1884, and prior to the expiration 
of the 90 days from the date of the public notice provided for in the act 
of 1870, the said Owen duly paid to the board of land commissioners 
the 20 per centum required by said act on 43,207.60 acres of said lands, 
situate in Lake county, Or.; that about October 15, 1884, the plaintiff 
purchased said last-mentioned lands from Charles N. Felton, the gran- 
tee of Owen, and now occupies the same for hay and pasturage; and 
that he paid Felton for said lands the sum of $30,000, and assumed to 
pay the state the remainder of the purçhase priée therofor when it be- 
came due; that said defendahts, assuming to act as the board of land 
commissioners, and pretending that the certificates of sale issued to 
Owen are void for the reason that the 20 per centum of the purçhase 
price was not paid before January 17, 1879, hâve canoeled the same, 
and hâve ordered said lands to be sold, under the act of 1887, as re- 
verted to the state, and haVe actually sold about 1,000 acres thereof. 

It is also alleged in the bill that the défendants are acting in this 
matter without authority of law; that the act of 1887, in so far aa it 
déclares the certificates given on the sale of the lands claimed herein 
by the plaintiff because the 20 per centum of the purçhase price was 
not paid prior to January 17, 1879, is void and of iio effect, because it 
impairs the obligation of the contract with the state, under which the 
plaintiff claims, for the sale of thèse lands, which are of the value of 
$60,000. 

^ The demurrer to the bill is, in substance, that the suit is iil effect one 
against the state, and therefore this court is without jurisdiction. 

The question, is this a suit against the statè? is the question in the 
case, and this involvea the construction and validity of the state leeisla- 
tion on the subject. 
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If Ihe législation is invalid under which the défendants assume to act, 
tbey do not represent the state. They are acting without its authority, 
— without thé authority of law, — and are responsible for their acts as 
private individuals. On the other hand, if this législation is valid, they 
represent the slate, and the suit, in substance and effect, is against the 
state. Such a suit is forbidden by the eleventh amendment to the con- 
stitution of the United States, which déclares: 

"The judicial power of the TJnited States shall not be construed to extend 
to any suit in law or eqaity, commenced or prosecuted against one of the 
United States, by citizens of another state, or by citizens or subjecta of any 
foreign state." 

Fortunately, the law on this subject bas been so carefuUy and ex- 
plicitly laid down by the suprême court in numerous cases, from Oàbom 
V. Bank, 9 Wheat. 738, (1824,) down to Pcdndexterv. Greenhow, 114 U. 
S, 270, 330, 5 Sup. Ct. Rep. 903, 962; Allm v. RaUroad Co., 114 U. S, 
311, 330, 5 Sup. Ct. Rep. 925, 962, (1884;) Hagood v. Southern, 117 U. 
S. 52, 6 Sup. Ct. Rep. 608, (1885;) In reAyers, 123 U. S. 443, 8 Sup. Ct. 
Rep. 164, (1887,) — that nothing remains for this court to do but to state 
the same and follow it. 

In Cimningham v. RaUroad Oo., 109 U. S. 446, 3 Sup. Ct. Rep. 292, 
609, Mr. Justice Miller, after stating that, "whenever it can be dearly 
seen that thé state is an indispensable party to enable the court, accord- 
ing to the rulés which gôvern its procédure, to grant the relief sought, 
ît will refuse to takejurisdiction," proceeds to classify the cases in which 
jurisdiction bas been maintained. One of thèse, the second, is where an 
individual is sued in tort for some act injurions to another, in regard to 
person or property, to which his défense is that he bas acted under the. 
orders of the gpvètnment. 

In this class of cases he says the défendant "is not sued as, or because 
he iSj an ofSçerpf the govemnient, but as an individual ; and the court 
is not ousted of jurisdiction because he asserts authority as such officer. 
To make out his défense he must show that his authority was sufficient 
in law to protect him." 

In support of this proposition the justice cites a number of cases de- 
cided in that court, including the then récent case of U. S. v. Lee, 106 U. 
S. 196, 1 Sup. Ct. Rep. 240, in which the plaintiff below maintained an 
action to recoverthe possession of certain real property against persons 
plaiming to occupy as the agent a.nd under the authority of the United 
States, on thè ground that the alleged authQrity, which consisted of a 
purchase at an alleged tax-sale, was invalid. 

^ In the able, and I think unanswerable, argument contained in the 
opinion of the suprême court by the late Mr. Justice Matthews, in 
Poindexterv. Greenhow, supra, the question is thoroughly considered in 
the light of ail thé authorities, and the jurisdiction of the court unquali- 
fiedlj' maintained. 

The case was briefly this: On March 80, 1871, the législature of Vir-i 
ginia authorized the coupons of the funded debt of the state to be rçr 
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ceîved in payment of taxes due thereto, and by subséquent législation 
forbid their being so recel ved. 

The pJaintiff in error and below regularly tendered the défendant, the 
coUector of taxes, coupons in payment of his taxes, which were refused, 
and certain of his personal property was levied on for the same. The 
plaintiff then brought an action of detinue in a court of Virginia to re- 
cover his property, in which the défendant had judgment. From there 
the case was taken by a writ of error to the suprême court of the United 
States, where the judgment of the court below was reversed, and it was 
held that the législation of Virginia, forbidding thèse coupons to be re- 
ceived for taxes, impaired the obligation of its con tract with the plain- 
tiff, and was therefore void; that, as the plaintiff had paid his taxes by 
the tender of his coupons, the défendant had no authority of law to en- 
force other payment by the seizure of his property; that in so doing 
the défendant ceased to be an oflScer of the law, and became a privàte 
wrong-doer, in which character he took and detained the property of the 
plaintiff. 

' In the course of the opinion, (page 288, 114 U. S., and page 913, 6 
Sup. Ct. Rep.,) it is said: , 

"The ratio deoidendi in tbis class of cases is very plain. A défendant 
sued as a wrong-doer, who seeks to substitute the state in his place, or to 
justify by tlie autbority of the state, or to défend on the ground that the state 
has adopted his act and exonerated him, cannot rest on the bare assertion of 
his défense. He is bound to establish it. The state is a political corporate 
body, can act only througli agents, and can conimand only by laws. It is 
necessary, therefore, for such a défendant, in order to complète his défense, 
to produce a law of the state which constitutes bis commission as its agent 
and a warrant for his act. This the défendant in the présent case undertook 
to do. He relied on the act of January 26, 1882, requiring him to collecfc 
taxes in gold, silver, United States treasury notes, national bank currency, 
and nothing else, and thus forbidding his receipt of coupons in lieu of money. 
That, it is true, is a législative act of the government of Virginia, but it ia 
not a law of the state of Virginia. The state has passed no such law, for 
it cannot; and what it cannot do, it certainly, in contemplation of law, has 
not done. The constitution of the United States and its own contract, both 
irrepealable by any act on its part, are the law of Virginia, and that law 
made it the duly of the défendant to receive the coupons tendered in payment 
of taxes, and declared every step to enforce the tax thereafter taken to be 
without warrant of law, and therefore a wrong. He stands, then, stripped 
of his officiai character. and, confessing a personal violation of the plaintifE's 
rights, for which he must personallyansWer, he is without défense." 

Further on, (page 291, 114 U. S., and page 914, 5 Sup. Ct. Rep.,) 
after stating the différence in this respect between the government of a 
state, its agents, and the state itself, it is said: 

"This distinction is essential to the idea of constitutional government. To 
deny it or blot it out oblitérâtes the line of demarkation that séparâtes con- 
stitutional government from absolutism, free self-government, based on the 
Bovereignty of the people from thatdespotism, whetherof theoneor the many, 
which enables the agent of the state to déclare and decreethat he is the state; 
to say ' L'Etat c'est moi.' Of what avail are written constitutions, whose 
bills of right for the security of individual liberty hâve been written too often 
with the blood of martyrs, sbed upon the battle-held and the scaffold, if their 
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lîmitations and restraints npon power may be overpaased with impnnity by 
the very agendes created and appointed to guard, défend, and enforce thetn, 
and Ihat, too, witli the sacred authority of law, not only compelling obedieme, 
but entitled to respect? And liow else can thèse principles of imiividual lilv. 
erty and right be malntained, if, when violàted, the judicial tribunais are for- 
bidden to visit penalties upon individual ofEenders, who are the instrumentsi 
of wrong, whenever they interpose the shield of the state? The doctrine is 
not to be tolerated. The whole frame and seheme of the political institutions 
of this country, state and fédéral, protest against it. Their continued exist- 
ence is not compatible with it. It is the doctrine of absolutism, pure, simple, 
and naked, and of communism, which is ita twin; the double progeny of the 
same evil birth." 

In Alkn v. Railroad Co., swpra, the court allovved a perpétuai injuni;- 
tion against the auditor of public accounts and treasurer of the state of 
Virginia, to prevent the enforcement of a tax by the seizure and sale of the 
plaintiffs property, for which coupons of the bonds of the state had been 
duly rçndered and refused. 

Thèse cases go upon the theory that proceedings to enjoin the seizure 
and sale of property, or for the recovery of the possession of the same 
when seized, to enforce the payment of a tax for which a valid tender 
has been made, are défensive in their nature, in which the plaintiff does 
not seek to compel the state or its agent to do or perform any particular 
act, but to prevent or redress a wrong to his property by a person act- 
ing professionally on behalf of the state, but without the authority of 
law. 

And that is this case exactly. The défendants, a board of cominis- 
sioners for the sale of swamp lands, are assuniing to sell certain of such 
lands as the property of the state. The plaintiff claims the lands under 
a contract of purchase from the state, and asks to hâve the défendants 
enjoined from doing an unlawful act, to his irréparable injury. The 
défendants claim that they are acting in obédience to an act of the 
législature, which the plaintiff maintains is unconstitutional and void. 

If the législation under which the défendants assume to act is valid, — 
an act of the state of Oregon, — then the défendants stand for and repre- 
sent the state, which, although not a party on the record, is, in substance 
and efifect, the real défendant, and therefore the suit is forbidden by the 
eleventh amendment, otherwise not. 

And, before proceeding to consider this question, it may be well to 
suggest that in this matter the défendants are not acting as governor, sec- 
retary, and treasurer of the state, but simply as a board of commissioners 
for the sale of the swamp lands belonging to the state. 

The state constitution (article 8, § 5) constitutes thèse persons by their 
title of office, and during their continuance therein, "a board of commis- 
sioners for the sale of school and university lands," and subsequently the 
législature devolved on them the additional duty of disposing of the swamp 
lands. 

A qualified applicant for the purchase of swamp lands under l^e act 
of 1870 had a contract with the state for the sale and conveyance to him 
of the land specified in his application, from the receipt and ûliug of the 
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eâmë, aceôïdîhg to the terms ànd cdHditioûs toentioiiéd îri the âct. ■ Mc- 
Cbïnigitigf%'v. M/e2/, 83 Fed. Rep. 452. 

^, Thë:trànsàctioa, as'Set forth in thestàtute, bas ail thè éléments of a 
cbntracf pf^sâk. Thè statuts is a /ormal,; standing offer by the state of 
itbeselaiîds for sale, on the terms therein mentioned, and an invitation 
(to ail qualifiëd citizensof the United States to become purchasers thereof 
'by filing an appiicatibn for some spécifie tract thereof with the board, 
and CoiMplying with thé subséquent conditions ofpayment and reclama- 
,'iion:. ""."';' '.',''. ^ .^ '.,". ^ ,■'"■'. ■'/, 

"ïtie purch&ser, thé applicànt, is entitled to enter into the possession 
of the land at once, and commence the work of réclamation and cultiva- 
tionj ain# appropriate the products thereof to his oWn usé. The applica- 
tion is a'rt'ritten acceptance of the offer of: the state, in relation to thè 
slàfiddésorîbed therein, ând, on thé flling of the same, the minds of the 
isellèr and the purchaser*T-ith6 state and the applicaàt-^came togetber Où 
the proposition, and thenceforth there was an agreeïnent between them 
iforihe sale and purchaseof that parbel of lahd, binding on each of them, 
until released therefrqm by some Bobstanîtial defauilt of the other, not 
oVerlooked or excusedj i ;: ; ' : '''■ ;; 
r This oontraot, as sôon as made,-H-a9 soon- as thè àcceptance of the oflFer 
oî thé state is filed , ^-cornes undôr the^ protection of that rèstraint on the 
^ower of the state which ; pfohibits it from passing any law " impairing 
*he obligation of contraets," • Gônét. Ui S. art. Ij § 10, 

The expérience of a century, and more, has demonstrated that,. but 
for this wholesome restraiht on the action of the statelegislaturês, a con- 
itract with a state would be subject to modification or rescission with every 
■whim of public opinion or gust ofpopulîar passion. 
.^ Section 1 àî the act of 1887 is aësumed in the bill as the l^islation 
which impairs the obligation of this ôontract, and undèr which the de^ 
;fefidants are wrongfully attemptingto sell this land. ■ It éxpressly avoids 
all'sales of swamp land on which the 20 per centum was not paid prioir 
tOtJanuary 17, 1879. This is broadenough to inciude the purchase by 
0Tîren,'under which the défendant daims. But, as àppears, the con- 
ctract'with Qwen gave him 90 days after the publication of thè notice in 
'#liiçh toimake this paymœt. Thi^ period had not expired on Jamiary 
17, 1879, and before it did expire the 20 per centum wàs dùly paid 
cdnfliacceptedby the board; ■ ' ' ^^^ • ::v, ' - ' :: 

'Mttappearg that the législature ofiil887 tmdértook to aiinui this con- 
.^iraet^ and require the certificates gi^eri the purchasèr to be carïceled, on 
the ground that he hàd not compiiêdi' with section 9 of theactof 1878, 
bby paying the 20 per cetatiim prior to January 17, 1879, the date when 
-that act toofceSect.' .«.t. ■)■■;;• ■ '--;:<. :.;i-.r:^- ■; y - , ■ ;., ^ : : .■ 
1 ïSrBjàfc the act of 1878, Mrly and reasùnably construed; did not require 
•puGh'paylnenltto be so madè. Itdeelftred void ànd of no effeet applica- 
tions where the purchasèr had not fully complied with "the terms and 
/reqnlrem^ents ctf -the }aw"-uhder;= which théy'Wetei lïiiade, ">iticî-ading the 
fpàyment oftbe;2G per oèntum of tbè';purchasè pricèi" - e i '> 

i, ; Gîounsél for tbe défendants ih^ists that:; this aict: iûust be coiistrued as 
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requiring the payment of this 20 per centum prior to January 17, 1879, 
even if the eame was not then due accôrding to the tenus of the sale, as 
stated in the act of 1870. If this be so, then thé act is so far void, bé-' 
cause it impairs the obligation of the coutract of sale, whereby the pur- 
chaser was to hâve until 90 days after the publication ôf notice to make 
the payment in, without référence to when such publication should be 
made. The state had the right to make this publication whenever it 
was ready, and so compel the payment within 90 days thereafler; but 
it had no power to require or compel the payment sooner than this, and 
before it was due. This is a matter material to the purchaser. He 
ought not to be required to make this payment before it is due; and every 
moment of time which the law gives him to make the payment in pro- 
longs, by so much, the expiration of the succeeding 10 years within 
which he may reclaim the land and pay the balance of the purchase 
priée. 

But I do not think the act of 1878 ought to be so construed, or that 
it will even bear such a construction. By its express terms it does not 
include any case except where there is a default on the part of the pur- 
chaser. The failure to pay the 20 per centum is included in the failure 
to comply with the terms and requirements of the law generally. It is 
not the mère non-payment of this per centum by a given day that is to 
hâve the effect to make void the application or the purchase, but the 
failure tô do so when and as required by law, namely, within 90 days 
after the publication of the notice of filing the map. Any other con- 
struction of the section would not only be strained, btit would imp^ite 
to the législature a purposeto impair the obligation of the contractof the 
State with the purchaser, which ought not to be doneif it can be avoided. 

Prior to the passage of the act of 1887, the act of 1878 waS riot te- 
garded as affecting sales where there had beeti no dèfault in thé payment 
of the 20 per centuixi, or otherwise, on the part of the putchaser or his 
assigns. . " 

In an opinion delivered by the board of land commissioners some years 
before the passage of the former act, entitled ^' In the matter of the ap- 
plication of H. C. Owen for a certificate of purchase of certain swamp 
lands," it was héld that the act of 1878 does not apply to a case where 
the period préscribéd by the act of 1870 for the payment of the 20 per 
centum has not éxpired; and such I understand iias been the unifbrm 
construction beretofore given to the act by the board. 

The construction given to a statu te by the executive dr adnoinistratîve 
officers of the govemment chargea with its exécution is entitled to re- 
spectful considération, and ought not to be lightly overruled. -Ëndl. 
Interp. St. § 360; U. S. v. Mowe, 95 U. 8.^763; Scanto v. CMtfej 33 
Wis. 666; Westbrookv. Miller, 66 Mich. 161, 22 N. W. Rep. 266; 

In conclusion, the act of 1878 does not authorize the boafd to treat 
this land as reverted to the state, because the 20 per centum ôf the pur- 
chase priée was not paid beforeit'tookefifect, and would be tthconstitu- 
tiônal and void if it did. The per centum waà duly pàid and accépted 
by the board when it was due. > ; 
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, Section 1 of the act of 1887 is void and of no efifect in the case of con- 
tracts like this, where this per centum was not due and payable prior to 
January 17, 1879. 

This being so, the défendants are acting without the authority of law, 
— without the authority of the ^tate. They do not represent the state. 
The state is not a party to this suit either on the record or in substance 
or effect, and therefore the court has jurisdiction of the same as a suit 
between private persons who are citizens of différent states. 

The plaint] fifis entitled to a perpétuai injunction against the défend- 
ants, and for cosfs. 



Consolidated Tank-Line Co. v. Kansas City Vaenish Co. 
{Circuit Court, W, t>. Missouri, W. D. September 5, 1890.) 

Appointment of Recbivbk. 

Where a manufaoturlng corporation has debts exceeding its capital etoolr, and 
it is unable to meet its paper as it matures, and its assets are in such condition 
tbat they are not available either as seourity or collatéral for the purpose of bor- 
rowing or for the purpose of conversion, and it is apparent that enough would not 
be realized from a forced sale of its plant and accounts to meet its obligations, 
which will soon become due, and •where ite crédit is gone, and its direotore hâve 
of their owc accord exeouted a deed of trust of ail the corporate property for the 
benefit of certain creditors to secure paper indorsed by the directors, and where 
the trustée has taken possession, an application by the non-preferred creditors to 
enjoin further proceediugs uuder the deed Of trust and for the appointmeut of a 
receiver will be granted. 

In Equity. 

Henry Wollman, for complainant. 
, Lathrop, Smith de Morrow, J. L. Wheder, and D. J. Hoff, for défend- 
ant. 

Philips, J., (praHy.) This is an application for injunction and the 
appointaient ofa receiver. I hâve given the case such considération as 
the limited opportunity would permit. Of course, on this preliminary 
hearing, before the coming in of an answer, the principal questions to 
be determined by the court are as to the existence of the solvency or 
insolveucy of the défendant corporation, and the necessity for the ap- 
pointment pf a receiver under the circumstances. It appears from the 
face of the bill, and the affidavits pro and con submitted on the préUm- 
inary hearing, that this Kansas City Varnish Company, with a paid-up 
capital stock of $36,000, in the course of a year's business or more, bas 
to-day an existîng indebtedness of about $32,000 in round figures. The 
affidavits show, as well as the allégations of the bill and the corre- 
spondence with its creditors, that for some time past it has been under 
great fjnancial distress. It has been under an irrésistible pressure, un- 
able practically to meet its accruing and maturing obligations. While 
it is true that the great body of the indebtedness of this concern does 
not mature until this month, yet part of the obligations are due, and 
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for some time back some of its creditors hâve been exigent and urgent, 
and they hâve coniplained that the debtor has been delmquent and slow. 
On one debt of $2,500, owing to the Consolidated Tanlj-Line Company, 
one of the creditors hère, some time ago the last payment of $250 was 
ail that it could make. It has no money in bank, but has been over- 
drawing, and the matter of a check of a hundred dollars was repudiated 
and protested for non-payment. It claims by affidavits read on thig 
hearing to hâve about $25,000 of assets in the form of bills receivable, 
notes and accounts, and outstanding claims; but the court, at least on 
this preliminary hearing, is clearly justified, from ail the faots and cir- 
cumstances in évidence, in concluding that thèse claims are not. in tan- 
gible shape; that its assets are not available for immédiate emergencies. 
Otherwise, either b}' placing thèse assets or accounte and notes as col- 
latéral security, it might bave obtained loans, or it might bave con- 
verted some of them by reasonable discounts, to hâve raised sutficient 
money at least to keep the concern going; to impart to it some vitality 
and some life. It is, however, quite inferable from the character of the 
correspondence and other facts disclosed that it has run its length of 
crédit about to the end; so that on the 25th day of August last past, the 
board of directors, who seem to be its principal and almost exclusive 
stockholders, on final conférence and consultation concluded that the 
. best thing they could do was to make a conveyance in the form of a deed 
of trust, in which they assigned every article and item of property it bas, 
ail its notes and accounts, even its lease on the property, down to a lit- 
tle pony and surrey; every thing, with great particularity, were trans- 
ferred to the trustée for the benefit of certain specified creditors. In 
other words, it transferred by this deed of trust everything it has except 
the mère franchise. It simply reserved the franchise ad hoc; ail else it 
conveys. This deed of trust seems to hâve been made under some 
emergency, It was put to record at 9 o'clock and 50 minutes at night, 
and at 10 o'clock the same night, as stated by the trustée, he took pos- 
session of the concern. 

Now, it is true that, as a rule of equity practice, the courts are very 
reluctant to appoint receivers, upon the idea that it is a practical dis- 
placement of the boaid of directors. It is an assumption of the func- 
tions of the directors. It displaces the board of managers plaeed there 
by the stockholders, who sustain the relation of trustées for : the 
stockholders, trustées for the corporation, and trustées for its cred- 
itors; and, before the court will take charge of the corporation, and 
thus displace its chosen directors and managers, it ought to bave the 
clearest évidence of the absolute necessity for such extraordinary action 
for the protection of the creditors, stockholders, and ail parties cod- 
cerned. But the court, in this case, has been relieved of this aspect 
or embarrassment of the question somewhat by the conduct of the 
board of directors. This deed of trust, by which they hâve plaeed the 
entire assets and property of the concern in the hands of this trustée, 
and authorized him to take immédiate possession, which he did do 
at once, and bas since been in the absolute, unrestricted, and un- 



jSiyidod ] wiifaol of the whole' prôperty, âmounts in éffect to an- ab- 
fîicatiop. of ; the functions fof the board of directors. They therfeby 
ppnfess.-the fact that the Cpncem can no longer go undetthëiï manage- 
ment, and they hâve given up its control by their own voluntary act to 
a tFUSitee. In that attitude it is now a question, . in respect to thèse non- 
preferjred «jireditors, wheth^r a court of equity should interpose and take 
charge of .^hisproperty and manage it. : 

Theïe. isone very prominent fact connected with the history of the 
qase which is not unworthy of considération. It appears that on a part, 
in fmt. a very considérable part, of the indebtedness secured by this deed 
of trufitj: the board of directors, or at least a part of them, are themselves 
indoraers. They are sureties upon thèse notes; and this movement on 
the part.of the board of directors was entirely voluntary. It does not 
appear: that ^they were urged to thé making of this deed of trust by the 
creditors, but they did this without the knowledge of àt least some of 
the creditprs; and it is to be assumed for the purpose of the présent in- 
quiry that the board of directors in making this deed of trust, by which 
they, preferred the debts upon which they were sureties, were more con- 
celrned jfbr their own protection than for that of the creditors, because 
they are bound to the creditors for the debt, and it appears that they are 
solvept,: ■ That (présents this question: It has been held— and I had 
ocoâsioA ,tp çonaider the question very tborougbly while on the court of , 
^ppeii\B,i^£lit,y(^Kansa8 y. AUen, 28 Mo. App. 132.) and the opinion 
h$$ been jfoÙïjvvfsd since by the suprême court of this state, or cited with 
apprpval-r^tl^aj;, after a business corporation ceases to be a "going con- 
Ç!§rn,";aqd is no longer possessed of vitality enough to survive and con- 
tinua its bviâinegg, and the board of directors conclude that they eau go 
lïOjfurtherj. then the directors become, eo instanti, by that very act, 
trustées for the benefit bôth ofithe stockholders and the creditors; and it 
i^iBpt within the power or competency of the trustées to prefer them- 
selve?;, thQ (bpard of directors,, as creditors of the concern. Their rela- 
tion becomes one of trustée to the whole property. They must admin- 
istef th^ wihole, assitts of the corporation for the benefit of ail of the cred- 
itOfSj tO:; be, distribu ted paripassu equally between them; and they can- 
notvfift^ th,e .corporation reaches that juncture and condition of affairs, 
pilke flk prâfen^nee for theniselvea. Now, thèse directors, in so far as the 
diibtS;ftTe;Goi>cerned! on which they are sureties, if this deed is sustained, 
a5c§rip?effeçfedoing by indirection what they cannot do directly, provided 
this çpnceirn is insolvent, and no longer a going concern. I do not un- 
dertak^ito say at this hearing oi- at this juncture that the case as pre- 
$çqted cornes with in the rule laid down in the casesto which I refer, 
bwt it strikes nie, upon fiiist impression, as being so nearly in line with 
the prinoiplê!involved,"that for the purposes of this preliminary hearing 
thé court ptight to treat the matler for thetime being as if thèse directors 
bad Tindertakefi tosecure and prefer themselves tO' the exclusion of other 
creditors of the concern, taking advantageof their inside knowledge of 
the (letual, condition, and workings of the corporation to gain a persohal 
adiKaqta^e.,, . They areibçnnd toeonsider themselves as trustées of a trust 
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which they are to administer as aiiy other trustée^ i^'ith absolute impar- 
tiality, haying no friends to reward or enemies to punish; and when 
they undertook to dowhat has been done, to say the very least,.it cré- 
âtes- suspicion. Of course, that is a question which lies beyond the 
présent décision for ultimate considération and détermination, when ail 
the facts are before the court; but I think for the purposes of this pre- 
liminary hearing the court ought to construe that spécial act against the 
boàrd of directors, as one which ought to invoke and invite the interpo- 
sition of a court of equity for the protection of the interests and rights of 
ail the parties concerned, ad interim. 

Going back to the question of solvency, it is very difficult for a court 
to lay down a définition of solvency or insolvency that iâ applicable in- 
terchangeably to every case. A great many authorities hâve been cited 
by couQsel under the bankrupt law. I would not in this case be dis- 
posed to apply the rigor of the rule that obtaina in bankruptcy pro- 
ceedingsy^that whenever a business concerti îs unable to meet its com- 
mercial paper as it matures, in the ordiûàry course of business, it is in- 
solvent. The term must necessarily be constrUed with référence to the 
particular facts of the case, Take thé Case of a farmer who has his farm 
and stock; He may hâve a note outstanding, and may be unable to 
meet it at maturity, and yet he has prdperty, both land and stock, 
subject to exécution, which could be seized and applied to the payment 
of debts. We would not apply to him thè.rigors of the commercial law. 
Then tàke. a corporation like this, a bueiness concern. I think a, mé- 
dium ground is to be taken between the bankrupt law and that in the 
case of the farmer such as I bave prèsented. A business concern like 
this, with nothing but its franchise, its capital stock, and the intelli- 
gence and business capacity of its board of directors, dépends for its 
very life upon crédit. It could hardly run a dây without crédit. It 
is buying material, manu facturing and seUing it. It must haVe crédit 
in bank. ; It must hâve crédit with its véndors,— the parties from whoin 
it buys. I think it would be a very safe rule to âay in a casé of that 
character that where it is unable to méet its paper in bank and to other 
ooeditors as it inatures, and its assets are in such a condition that they 
are not available either as security or collatéral for the pur pose 'Of b&r- 
rowing, or for the purpose of conversion, and, in addition to that, it is 
apparent that there would not be suflâcient money realized by sale un- 
der exécution to meet thèse liabilities, it is practically insolvent. 

Respondents estimate in their affidavits the plant of property at $20,- 
000, and the paper owing the concern — notes and accounts outstanding 
— at $25,000. I think the court would be very safe in saying that, if 
on a forced sale or exécution it had to be wound up within a.reasonable 
time and fl.n^er ordinary circumstances, there should be realized JOcêntà 
où the dollar of those assets, it would be a pretty large dividefid; and 
it would take about 75 per cent, to meet the debts due and màturipg in 
this inohtiî 'and sbbrtly after. So that I think the concern, with $32,- 
000 of outstanding indebtedness now nearly due, with no money in 
bank, crédit gone, unable to meet a check of a hundred dollars «eiit to 
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bank, îs sîck, and almost sick unto death; and whether it can survive 
will dépend much on the good nursing a couçt of chancery can give, 
andby which it may possibly be resuscitated, Now, thèse respondents 
seem to think — and hope is always a great thing in commerce — that 
they can survive with a little rest. I know of no better means for them 
to keep life in them and stay on their feet than for the court to take 
charge ofthis matter for them. In the management of a concern like 
this, in an insolvent condition, with the latitude which a court of eq- 
uity has in running the business, and giving it provisional crédit, au- 
thorizing a receiver to go ahead with the business, keeping it going, if 
the court discovers there is any hope and vitality in it, seems to me to 
be best for ail parties in interest. If the assets turn out as respondents 
seem to think they will, there will be no end put to the corporation. 
They can pay oÈf thèse debts, or the court will pay them from the busi- 
ness, and they hâve their franchise. I think this a case where Sound 
discrétion and a proper regard for the iuterests of ail parties concerned 
will justify the court in interposing to enjoin further action under the 
deeds of trust for the présent, reserving the question of the rights of the 
respective parties for détermination upon final hearing. The court does 
not désire to be understood as casting any reflection upon the compe- 
tency or trustworthinesg of the présent trustée. There is only this to 
be said in respect to that: He was chosen by this board of directors; 
he is in the employ of the président of the concern in another branch 
of his business; he is without bond, and is possessed of little prop- 
erty. While he might manage the affairs of the concern with ability 
and fidelity, yet a receiver is required to give bond. He then becomes 
an officer of the court, and is under the direction and supervision of the 
court. This is better for ail the creditors. As to the preferred credit- 
ors, it is to theif interest that the very most be realized out of the as- 
sets possible. It is also better for the non-preferred creditors that the 
matter be managed by the court for the time being. So that as the 
matter stands the prayer of the pétition will be granted provisionally. 
A provisional order of injunction will be made, and if you can agrée 
upon a receiver the court will appoint him, otherwise the court will sé- 
lect oae. 



Caeteb a al. V. Alling et al. 
(CirouU. C<yu/rt, HT. D. Illinois. June 30, 1890.) 

CONTBAOT— VAI-IDJTTf— ReSTBAINT OF TbADE. 

A contraot between a manuf aeturlng corporation, whose business eztends through- 
out thé United States and Canada, and one of its traveling salesmen, who bas been 
in its employ for several years, whereby he agrées not to enter the service of any 
business competitor of the corporation for tbree years after leaving its service, Is 
vaUd. 

In Equity, 
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J,L. High, for complainants. 

Cratty Bros. & Askarafi, for défendants. 

Blodgett, J. The bill in this case seeks an înjunctîon against the 
défendant Alling, restraining him from entering into the employment 
of the other défendant, the L. H. Thomas Company, and for other re- 
lief. The material allégations of the bill, se far as necessary for the 
disposition of the case, are: That on the 2d day of January, 1888, and 
for many years prior thereto, complainants were and had been copart- 
ners doing business under the firm name and style of Carter, Dinsmore 
& Co., engaged in the business of manufacturing and selling inks and 
mucilage, having their manufactory and principal office in the city of 
Boston, in the state of Massachusetts, with dépôts or warehouses in the 
city of New York and the city of Chicago; that in the conduct of their 
business they had employed, and still emploj', traveling agents, can- 
vassers, and salesmen, to introduce and sell the products of their manu- 
facture throughout the United States and Canada; that the inks so manu- 
factured and sold by complainants bave always been known to the trade 
and to the public under the name of "Carter's Inks;" and that under 
said name such inks, and the mucilage manufactured by the firm, hâve, 
by reason of their excellence, and through the means of such traveling 
men, canvassers, and salesmen, as well as by extensive advertising at 
large expense to complainants, become widely and favorably known 
throughout the United States and Canada, as well as in varions foreign 
countries, whereby complainants hâve established a large and profitable 
business in the manufacture and sale of said products throughout the 
United States and Canada; that about the year 1881 the défendant Ed- 
ward H. Alling entered into the employment of said firm as a gênerai 
salesman, involving the duties of canvassing, and introducing samples 
to and solicîting the trade of customers, and in part of selling to the 
trade, and to the advertising departments of such business. It is fur- 
ther alleged that on the 2d day of January, 1888, the said Alling en- 
tered into a certain written agreement with complainants for a further 
employment by them, by which agreement Alling agreed to work for 
complainants in the traveling, canvassing, and advertising departments 
of their business, and to do work in such other departments as they 
might request, from January 1, 1888, to July 1, 1890, for which serv- 
ice complainants were to pay him as salary $200 per month during said 
two and a half years, and at the expiration of said two and a half )'ears 
a further sum, oalculated upon a percentage of the net profits of the firm 
for the entire period of such employment, over and above the amount 
of said monthly payments, complainants also to pay ail of AUing's trav- 
eling expenses. It was also provided by the contract that either party 
might terminale the same bj^ giving one month's notice in writing, pro- 
vided the other failed to comply with ail theterms and provisions therein 
expressed. Alling, in and by the contract, further covenanted that he 
would not, within three years from the termination of bis employment 
by complainants, whenever that might be, travel, canvass, or advertise 
v.43F.no.3 — 14 
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for, or étherwise assist any one engaged in, nor himself engiàge directty 
or indirectly in, any line of, business earried on or contemplated atthe 
time of the termination of his employiuent by the complainant, nor fur- 
; nish informafion dirèotly or indireotly to aiiy one engagèd or interested 
in any sueh Une of business. He further agreed not to communicate 
during tbe côatinuauoe of said agreemsint,; or at any timé subsequently, 
anyi information relatingto thé secrets of the traveling, advertising, arid 
canyassing departments, nor ariy knowlédge or secrets 'vfhicsh he then 
had or might from time to time acqaire pertaining to the other depart- 
ments of the business of said complainaBte, to any person nbt a member 
iofflomplainants' firm, except as requested in writing.by complainants; 
and lin case of violation of said covenant the défendant Alling agreed to 
payi complainants or their légal successors the sum of $5,000 as liqui- 
dated damages, but such payment was not to releaae him from the ob- 
ligations undertaken, or from liability: for further breach théreof. And 
it was further provided thàt, in case of any ^termination^ whatever of 
said contràot, the obligaitions of ;the défendant Alliiig, àa expressed in 
the covienant just recitedj : should remain in full forcé. The bill fur- 
ther chargés that the 'défendant AUing left the ernployment of complain- 
ants: in: thé tdonth of JanUary, 1889, and that he soon thereafter entered 
into the ■. ernployment , of the defendanti; the L. H. Thoinas Cîompany, 
which : is a corporation organized uoder the laws of the( state ; of Illinois, 
,for,;the^IiUEposéj among other thingSj of manufacturingtand selling inlcs 
; and; muiàlàge; that its manufactory is located in the ivicinity of the city 
of Ghioago.and its principal office is in the. city of Ohioago; and that 
the : business iof the said il H. Thomaè Company is of the same nature 
■With that of complainants, and is cdnducted in substajitially the same 
imannerj! — -bythe ernployment of canvassers and traveling sàlesmen, and 
by advertising and selling.its products throughout the country.-rt^nd that 
it is a. competitor with jcomplainantiin such business. MÉhe bill also 
charges i that the défendant the L^' Mi Thomas Company' was fuUy ad- 
-meed àt .thie time of eïujdqying ARing -ofihis obligation to complainants 
iunder the-agreemeiit: of Jahuary 2, :1888i and : that complainants fealr 
■that in tbe course of hîs ernployment with said L. H. Thomas Com- 
.pany, AUing is communicating to and using for thebenefit of said Com- 
pany the information which he hasiobtained as an employé of complain- 
ants' icohcern, and. the. fiiethods iof cbinplâinants' business, and will com- 
imunioate to said compatey the trade; secrets pertaining to complainants' 
business so acquired by him while in complainants' employ, and willavail 
ihimself ©f such trade isecrets to promote the business and further the 
interests of said company- aa a competitor of comjJ:ainants, to the great 
-and irréparable injury of complainantsi The bill prays an injunction 
•restraining Ailing, for a period.df thrée years from thô termination of his 
ernployment with complainants, from traveling, canvaSsing for, and oth- 
i erwise assisting the '. L. : H. ) Thomas Compa,ny , or . any ; other corporations 
or persons engaged in,: OT from >himse]f engaginpjidirectly or indirectly 
jin y the business of manufacturing: or selling ■; iiiksy writing , fiuids, aûd 
'.mucilage,! and from ftimisfaing 'ak).j infonhalion) jdirectly or iqdiifectly. 
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to the L.H. Tliomas Compapy, and to any otherperson or corporation 
engaged in or interested iu sucb business, or from cominunicating di- 
rectly or indirectly to any such person or corporation an}^ information 
relating to tbe secrets of the traveling, advertising, or canvassing de- 
partments of complainants' firm. And tbat the L. H. Tbomas Com- 
pany, its officerS, agents, and employés, may also be enjoined and re- 
strained for a like period from empîoying Alling to travel, canvass, or 
advertise for, and otberwise assist said company in the business of man- 
ufacturing and selling inks, writing fluids, and mucilage. 

There is no dispute as to tbe facts in tbe case. It is conceded tbat 
complainants were manufacturers and sellers of inks, etc., as charged in 
their bill; that Alling entered into complainants' employ under this con- 
tract, and continued in their service, as a traveling salesman and can- 
vasserand advertiser of their inks, up tO about the 20th of January, 
1889, at or about whicb time difSculties arose between said parties tduch- 
ing the manner in whicb Alling sbould conduct the business for com- 
plainants,, and he was notified that complainants had discharged him; 
and that within a very short time after such discharge défendant Alling 
became connected with the said L. H. Thomas Company as its prési- 
dent, taking the, gênerai charge and management of its affairs, including 
the selling of its inks, mucilage, bluing, and writing fluids; and that 
the other officers of the L. H. Thomas Company were duly notified, at 
or Before the time when Alling went into their employ in tbe capacit}' 
aforesaid., of bis obligations under said contract to complainants. 

The only défense seriously insisted upon in the case is that this con- 
tract is void as a contract in restraint of trade. There is no différence 
between counsel as to the ténor and scope of the earlier English doctrine 
upon the subject of contracts like that now under considération. It was 
held that they were contrary to public policy and void; biit, as the làter 
cases came beforé the court, this doctrine was mùch relaxèd, and the 
first modification of the doctrine was the récognition of the validity of 
contracts pf this nature where the restraint was limited as to space or 
time, and reasonable in its nature, and the reported cases are abondant 
in which an undertaking by one person not to carry on a given business 
within a limited area and within a fixed period of time bas been sus- 
tained, and a breach of the undertaking enjoined, in a court of equity. 
In later yearg a further relaxation of the old rule bas grown up both in 
England and America, and the courts bave repeatedly recognized the va- 
lidity of contracts in restraint of trade thronghout an entire atate or coun- 
try, where such restraint was not unreasonable, in view of the nature 
and extent of the business of tbe covenantee. In Machine Co. v. Morse, 
103 Mass., tS, where the défendant had conveyed tothè plaintiflT certain 
patents for imprùvements in twist drills and collets, with an agreement 
to use bis bèst efforts to perfect irapfovements in the business, and todo 
no act tbat might injure complainant or its business, and that he would 
at no time àid, aësist, or encourage in any manner any compétition 
agaihst the sanoe, he âgreeing to serve as superintendent of complainant 
for tblf0e jr^éafs, geïfor^ning ]sii such dutiés as should be assigned to 
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him, and the défendant having left the employment of complainant and 
gone into the employ of the competitor of complainant in the same busi- 
ness, an injunction restraining défendant from violating his covenant was 
allowed by the court, although it was there urged strenuously that the 
covenant sought to be enforeed was in restraint of trade, and contrary to 
public policy, and void; the court saying: 

"The language of the contract implies that when the plaintifEs jolned the 
défendant in his new business ttiey had conâdence in his mecbanical skiil and 
ingenuity, and intended to avail themselves of it for the benefit of the busi- 
ness in which he iuduced them to embark, and that it was a material part of 
the considération for which they paid him so considérable a sum and invested 
their capital. It was not in restraint of trade nor contrary to public policy 
that the défendant should contract to render to the plaintiffs his exclusive 
services in this respect. This part of the contract he is alleged to hâve vio- 
lated.» 

In Whitlaker V. Howe, 3 Beav. 383, complainant had purchased the 
intérest of the défendant, Howe, in the business of a firm of attorneys 
for £5,000, the défendant agreeing that he would not practice as a solic- 
iter or attorney in any part of Great Britain for the space of 20 years 
without Whittâker's consent. The défendant resumed practice as an 
attorney in England within the period of 20 years after the purchase, 
and a billwas filed to enjoin him from practicing or in any manner 
carrying on business as a solicitor or attorney in any part of Great Brit- 
ain. The injunction was granted as prayed, Lord Langdale, master 
of the roils, saying: 

"The question, therefore, ia whether the restraint ought to be considered as 
reasonable in this particular case. The business is that of an attorney and 
solicitor, which to a large extent may be carried on by correspondence or by 
agents, and as to which it has already been decided that a restraint of prac- 
tice within a distance of 150 miles was not an unreasonable restraint. * * * 
Agreeing with the court of common pleas that in suçh cases ' no certain, pré- 
cise boundâry can be laid down within which the restraint would be reason- 
able, and beyond which excessive,' having regard to the nature of the pro- 
fession, to the limitation of time, and to the décision that a distance of 150 
miles doésnot describe an unreasonable boundâry, I must say as Lord Ken- 
YON said in Davis v. Mason, [5 Term R. 118:] • I do not see that the limits are 
necessayily unreasonable, nor do I know how to draw the line.' At présent, 
therefore, I cannot corne to the conclusion that this agreement js void; and 1 
do not think that this court can refuse to grant an injunction to restrain the 
violatixin of a contract or covenant because there may be some part of the 
agreement which the court could not compel the défendant specifically to per- 
form." 

In Eousillon v, RousiUon, 14 Ch. Div. 361, (1880,) the défendant 
was employed by a firm engaged in the wine business to travel for them 
in England, Scotland, and Holland, and in his agreement he covenanted 
as folio ws: 

"1 undertake not to represent any other Champagne house for two years 
after having left you, if at any time I leave your house for any reason what- 
eVer, whether it be on' your part or on my own. I also undertake not to es- 
tablish myself, norto aaaociate myself with other persons or bouses, in thé 
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Champagne trade, for ten years, in case I should leave yon as aireadj men* 
tioned above." 

Plaintiffs havîng discontinued their business, défendant within a year 
thereafter started business as a retail wine merchant in London, seUing 
Champagne and other.wines, whereupon compiainants prayed au injunc- 
tion to restrain défendant from carrying on the business of a Champagne 
merchant for a period of 10 years from the time he left their employ- 
ment. The injunction prayed for was granted, the court, by Mr. Justice 
Fey, saying: 

"New, what is the criterion by which the reasonableness of the contract is 
to be judged? I will take the law on that point from the language of Chief 
Justice- ÏINDAL, in delivering the judgment of the court of exchequer cham- 
ber on appeal from the court of queen's bench in Hitchcock v. Coker, [6 Adol. 
& E. 488.] He said: ' We agrée in the gênerai principle adopted by the court 
that, where a restraint of a party from carrying on a trade is larger and wider 
than the protection of the party with whom the contract is made can possi- 
bly require, such restrainl must be considered as unreasonable in law, and 
the contract which would enforce it must be therefore void.' ïhat passage 
was adopted by Lord WensleydaI/B, when a baron of the court of exchequer, in 
delivering judgment in Ward v. Byrne, [5 Mees. & W. 648, 561 ;] and tiierefore 
the rule so expressed is the authority of the courts of queen's bench, excheq- 
uer, and exchequer chamber. If, therefore, the extent of the restraint is not 
greater than can possibly bè required for the protection of the plaintlff, it is 
not unieasonable. * * « But then it is said that over and above the rule 
that the contract shall be reasonable there exists another rule, namely, that 
tlie contract shall be limited as to space, and that this contract, being in its 
terras unlimited as to space, and therefore extending to the whole of Eng- 
land and Wales, must be void. Now, in the first place, let me consider 
whether such a rule would be reasonable. There are many trades which are 
carried on ail over the kingdom, which by their very nature are extensive 
and widely diflused. ïhere are others which from their nature and necessi- 
ties are local." 

Match Co. V. Roeber, 106 N. Y. 473, 13 N, E. Rep. 419, decided in 
1887, is the latest reported case upon the subject that has been brought 
to my attention. In that case the défendant, who was a manufacturer 
of friction matches in the state of New York, with a large business 
throughout the United States and territories, sold his business and good- 
will to the complainant corporation, with a covenant that he would not 
at any time within 99 years engage in the manufacture or sale of fric- 
tion matches, except as an employé of complainant, within any of the 
states or territories of the United States except Nevada and Montana. 
He subsequently entered into the employment of a rival conapany to 
manufacture matches in the state of New Jersey, and, on suit being 
brought by the complainant to obtain an injunction restraining his em- 
ployment with a competitor, it was urged, among other things, that the 
covenant was void as against public policy, because it was in restraint 
of trade. The injunction was awarded, the court, in an exhaustive 
opinion, saying: 

"Steam and electricity hâve, for the purposes of trade and commerce, al- 
most annihilated distance, and the whole world is now a mart for the distri- 
bution of the products of industry. The great diffusion of wealtb. Ma the 
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reuitless'âetlvilîy of tnsnkitià.^s'triVinlt to better their conaitibit.'haë greatly en» 
larged the f5eld of hiiman enterpiise, and created a vast number of new in- 
dustries, .whichjgive scope.to Ingen-uity, and employraent for capital and la- 
bbr.'i *Tne là^s no longer favbr thé gfànting bf exclusive privilèges, and to 
à greàî; eitènt business corporatîdnsarepraetically partnerships, and niay be 
orga<ni!ïed by any persons whodfeslreto unité their capital or sklli in business, 
leavirtg a f ree field to ail others who désire, (or the same or sirnilar purpoaes, 
to.çlptliiiei tbemselves with a Gorpprate eharaçter. The tendency of récent ad- 
judications is marked in the direction of relaxing the rigor of the doctrine 
thàt àll contracta in gênerai reslraint of trade are void, irrespective of spécial 
circumstances. Indeed, it has of late been denied that a bard and fast rule 
Ôf thàt kind has ever bèen thé law" of Éngland. * * * When the restraint 
Is geûefàl, but at thesatne tlmèis'cô-extensiveonly with the interest to be 
protectëd and with the benefit iheàrit to be conferred, theré seems to be no 
good reason why, as betweenthè parties, tlie contract is not as reasonable aa 
wlén thé interest is partiale and thK-e is a corresponding partial restraint. 
Aiid is théi*e ahy real public intei-eet Which necessarily cbndemns the one and 
not tKédlhèr? It is an encoitragemént to industryand toenfcerprise in build- 
iliig up'ai ti^de that a man shall be allowed to sell the good-will of the busi- 
itiess and the fruits of his indwstty upon the bèst terœs he can obtain. If 
his business exteiids over a coiitihtint, does public policy forbid his accompa- 
nying the sale wUh a stipulation for restraint co-extensive With the business 
whichhesellëî" 

And in^ îifivigationCo. v. Whiaor, 20 Wall. 64, Mr. Justice Beadley, 
speaking for the court, 8aid: , 

"It la a weU*settled rnleof lawthatan agreement in gênerai restraint oî 
trade is illégal and void ; but an agreement which Opérâtes merely in partial 
restraint of trade is good,provided tt foe not uni'easonable, and there be a 
consideratioin to support it. In orderthat it^ may not be unreasonable, the 
restraint impôsed must not be larger than is Tequiired for the necessary pro- 
tection oftheiparty with whom the cOntraet is made. î» * * ïhis coun- 
try is substsuittally one country, éspecially in ail m.itters of trade and busi- 
ness; and it is manifest that cases may arise in which it would involve too 
narrpwa vjew of the subject-to-condemn as invalid a. contract not to earry 
on a particulâf businésÉ( within à p 

Many more oasçs of sipoilftr: import might be citedj but I deem it un- 
neceasfiry to wjultiply quotatiope, It seems tq.mç tbat the rule clearly 
dçduciblftfrom ail thèse a,uth.oritie8 is that an employer has the right to 
bindiTOempioye wt to go iptp ;tbe,employ of a competitor, for a rea- 
souable, time «fte? his eraploymept terminâtes, within the terri tory where 
the,emplpyeir seefcs his market;, and whether such cpvenant is reasona- 
ble atîdb.iRdJPgis a judieiâl question jwhich must dépend in each case 
upon its jpeGUÎiW; facts and circumstances. It bas been well said that 
trade:has oblitçrftted state.lines. The modem agenciesof commerce; 
bave eiïlargeti the field for the maRPfecturer and salesraan to, or even 
beyorjd, the Jimit of the continpritîi and to whatever extent a manufact- 
urer Qr dealer has hy hi,s energy and enterprise made a market for hi3 
\yares, tp^t'haitiexitenthe has,the;right to prpiteçt his business^ from pirat- 
ical compétition by contracts like the one under considération. In. the 
case, poïïfuaderfCopsideratipn;, the; cpmplainantswere manufa,cturers of 
inka and; sirnilar leommoditieSi and their business extended throughouti 
thé éQtire United 'States &nd Canadas. The defendbnt ÂUing was sm- 



.iidQyed to canvass for purchasers, and to advertise thq products ol ppm- 
plainants' business. PriOr to making the contract now under considér- 
ation, he, ^ad been for severalyears employed, in a similar capacity by 
the çomplainants, and it must be presumed that he had aequired an ex- 
tensive knowledge, not only of the çomplainants' business methods, hut 
of their trade secrets, and this knowledge he_ha,d aequired while under 
the pay of çomplainants, and acting for them. It dpes not, therefore, 
seem to: me unreasonable that the çomplainants should exact from him 
a.oovenant that he would, not revçal their trade secrets, and would not 
enter the employ of any conipetitor of çomplainants for the time spe<ji- 
fied in bis, coyenant after his employment by copiplaînants should ter- 
ïoinate. ; In the wine dealer's case, just quoted,, the restriotioo was for 
aterm often years after the employment çeased.and thecourJ; held that, 
under Ihe circumstftnces, not unreasonable. Hère the restriction is for 
three; yettrs only, which, it seen^.tp me, was entirely proper for défend- 
ant to agrée to and for çomplainants to exact. A dècree may therefore 
be entered for the complainantav I .i 



<-' ' WaiTNEY *. City oî- New OfttEANS. 

• ' {ÇirauAt Court, E. B. Louisiana. Jùne 16, 1880.) 

Ij ItBSNIl PHOriTS-r-IiIABIMIT «B Ï)I8SEIS0K — PARTIES— EQUITX. 

A sfiit was brought by the owner of land agaiost the parties in possession for 

' inôsne profits. The défendants nptifled their grantor,*who had warraiited the tltle, 

,!and he oonducted their défense. ; After recov«ring judgment, the plaintifF sued 

?aiçlgrantorto,recovertheaniount of suoh judgment. The défendant» in the origi- 

' ' liai àuit were not niade parties, and no objection wàs iraised on that groui'd. Beld, 

^ : that thê taot tbat some ot said défendants had died after eutxy of judis^ent against 

them did not aflect the suit against the grantor. 

3. SÀMB — AssioNMENT BT Tenant. ' 

' ^ PlaiiitiS had had transferred to her the right tb eue said graat6r f or the price 
paid him for the land. Held, that this f aot did not affect i^ei right to reoover for 
mense profits. ,' ' ' 

8.' èAMB^i'illNOIPAli ANUBuBliTT-^RELIlASB. ' ' 

■■h:- Where an owner of land,' who bas reoovered two judgm^ntv against a perspnin 

possession, — ouefor the land, and theother for rente and profits, — exçfcnges her 

' iudgûlent claim for rents aiia profits against an evîcted: tenant for the Hght of the 

tenamt to reoover over îrpm his grantor the same apioimt pp the lattçr's oovjenant 

of warrants", and relinquishes ail claim against the ^victéd person pérsonally, 

snch agreemënt is no défense to a sait against Suoh' grantor for said rents ànd 

! profits, sinoe he is the principal debtor, and the eviçted perspn is pnlyith^ snrety; 

, but equity will deduct f rpm the amount to be recpvered against thé principal the 

' atiount paid by the surety'as part considération {oraUon-transfer and personal 

.'.:release.. 

In Equity. 
; Suit by W. W. Whitney, aa administratpr of thp succession of Myra 
Clark Gaines, against the city pf New Orléans. For a fuli stateinent of 
the facts jn the case, see 9 Çqp. Ct. Rep, 745. 
.,,-jT.J, Semmes ai,nd A. Goldthtpç^i^, foi iMinpiais^oiat. 
jj, Ji. i?,;g«(feitA,.fpjc, défendant»: , . ,,.;.>,.-,; ,,- , 
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BiLiiiNGS, J. This cause is submitted upon exceptions to tbe master's 
report. Verj many of the exceptions présent the question as to the scope 
of inquiry included in the order of référence. This matter was dealt with 
by the court in the order referring the matter to the ma:ster. That order 
involved a defining of the question committed to this court by the 
mandate, as stated in tbe accompanying opinion of the suprême 
court. See 9 Sup. Ct. Rep. 745. The suprême court submitted the 
cause to this court, as involving a sum in subtraction. It fixed the 
minuend at $576,707.92, with interest from January 10, 1881, and 
the subtrahend as the aggregate of the judgments against the tenants 
or défendants in the Agnelly and Mbnsseaux Cases for rents and profits, 
which the décèdent, Mrs. Gaines, should be found to bave compromised 
or settled for less sums than their face. 

1. It is objected that one of the défendants in the Agnelly Oase was 
dead when the judgment for rents and profits was rendered. The record 
shows this to be the fact. His heirs voluntarily appeared, and the judg- 
ment was based upon the statements rendered by the heirs. There was 
no formai decree of revivor. But ail this appeared of record. From the 
opinion, it is clear that the AgneHy and Monsseaux Cases were not to be 
tried overagain, and this and similar ojections were notto be considered, 
but solely how much réduction the minuend, the Agnelly and Monsseaux 
judgments, should sufifer by reason of judgments compromised or settled 
for less than their face. 

2. It is also objected that the Agnelly and Monsseaux judgments do 
not aggregate the said sum of $576,707.92, as is stated by the suprême 
court. This is a mistake. Besides the judgments set forth in Schedules 
B and C, there were some $60,000 of judgments rendered in the Agnelly 
and Monsseaux Cases after the bill in this case was filed. In fact it is 
stated by the master the judgments shown by the record to bave been 
rendered in the Agndly and Monsseaux Cases aggregate several thousands 
of dollars more than the amount as arrived at by the suprême court. 

3. It is also objected that some 20 of the judgment défendants in the 
Agndly and Monsseaux Cases had died after the entry of judgment against 
them , and before the référence to the master in this cause. This is im- 
material. The suprême court were clearly of the opinion that, as an orig- 
inal question, the défendants in the Agnelly and Monsseaux Cases were nec- 
èssary parties to this case. But since this objection had not been taken 
by the défendant in this case, and since the défendant herein was the 
party ultimately liable in the Agnelly and Monsseaux Cases, had been noti- 
fied as warranter, as warrantor had appeared and herself conducted thè 
défense, and in her own right taken an appeal in those cases, the court 
thought the whole of her opportunity to protect herself had been as am- 
ple as it would or could bave been if she had been made a party défend- 
ant by the complainant, with the single exception, viz., the opportunity 
to ascertain and establish what défendants, if any, had settled or com- 
promised after the rendition of the judgment. The suprême court accord- 
ingly held that the numerous défendants in the two former cases (tha 
Agnelly and Monsseaux) were not necessary parties; their death could bave 
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no effect, especially as the opportunîty was reserved to the défendant in 
case of death as much as in the case of life. They were net parties, 
and their death deprived the défendants of no equities, and did not af- 
fect the resuit or judgment in this cause. 

4. It is objected that the décèdent, Mrs. Gaines, had had transferred 
to her the right to sue the défendants for the price of some of the prop- 
erty recovered in the Agiidly and Momseaux Cases by the défendants in 
those cases, and had sued on those rights, and, in some cases, had recov- 
ered from the défendants the amounts thereof. This does not affect the 
inquiry or the resuit in this case. When the owner evicts a tenant in an 
action of ejectment the tenant may, upon éviction, recover over from his 
warrantor (1) the price which he paid, and (2) the rents and profits re- 
covered against him. But the price is one thing and the rents another. 
The judgments for price and for rents are diflerent things. The transfer 
of the right to sue for and recover the price, or its recovery, would leave 
the matter of the rents unaffected. 

There remains the question whether, and, if yes, to what extent, 
Mrs. Gaines compromised or settled any judgments for rents in the 
AgneUy and Monsseaux Cases for less than the face of those judgments. 
This question is presented in. written agreements which are, in ail. the 
cases, in words as well as substance, the same. The agreements recite that 
Mrs. Gaines has recovered two judgments against the tenant, — one for 
land, the other for rents. (1) It exchanges the land for a transfer of 
the right of the evicted tenant to recover the price from the tenant's 
warrantor and ail preceding warrantors, includiftg the défendant. (2) 
It relinquishes ail claims against the tenant personally upon divers con- 
sidérations, among which is the transfer of the right to recover the rent 
from the défendant. If the actual tenant was the principal debtor, and 
the défendant was the surety, then such an agreement would be a com- 
plète discharge of the whole dêbt for rents. If the actual tenant was 
the surety, and the défendant was the principal debtor, then such an 
agreement would leave the debt of the défendant, as principal debtor, 
unimpaired. The suprême court, in their opinion in this cause, New 
Orléans v. Gaines' Adm'r, 131 U, S. 212, 9 Sup. Ct. Rep. 745, say: 

" As between the city and its grantee, the former, by reason of its guar- 
anty of title, is really the principal debtor, and bound to protect the grantee 
as a principal is bound to protect hia surety. " 

This proposition is exactly in accord ance with the décisions of our 
own suprême court. Millaudon v. McDmough, 18 La. 108. I think, 
therefore, that it was neither the intention of the parties, nor the légal 
effect of what had been done, that the principal debtor should be dis- 
charged. It was an agreement on the part of the creditor to look to a 
principal debtor, instead of a surety against whom judgment had al- 
ready been obtained. Upon the transfer of the right to look to a princi- 
pal, the surety was personally discharged. The law placed the primary 
obligation upon the warrantor. The agreement left him the sole debtor. 
In no respect did it injure the original situation of the warrantor, or 
affect his obligation. The test as to whether there was a settlement or 
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éOE4ï>rôfliÎB#of the judgmènts would seem to be whether there was any- 
thing doûe'which could prevent a subrogation. I understand this as 
being tbetest which the suprême court in tended. A judgment had been 
obtained against a surety. The creditor, having in equity a resulting 
subrojgafâobi taies an express one, and agrées to release the surety per- 
sonally ffom "the payment of the judgment, but that it shàll survive as 
a basis of <5laim against the principal. I think the transaction is most 
nearly asslmilated to an agreeraent between the surety and the creditor, 
whereby it is agreed that the right springing out of the judgment ta 
look tô the principal shall survive, and be transferred to the creditor, 
and that the creditor simply covenants not to enforce his daim against 
the surety. ' Such anagreement would be permissible in law and equity, 
and would leave the subrogation raised up by equity, as well as the ex-- 
press siibîo^ation, to an unimpai«ed right to compel payment from tha 
prihèipâl. •■' It;îs urged by the SQlioitor for the défendant that a judg- 
ment is extinguished, and is still made a basis of a claim against an- 
other 'party. ïtis is not an' altogëther exact statement of the case. So 
fat aà it is â'îpiersonal judgment against the tenant, he i& released from 
it. So faras it is the basis of a: claim against another, who is a princi- 
pal in the rtiansaction out of which it arose, it is agreed that it shall 
continue in force. It is as if Mrs. Gaines had covenanted not to en- 
foTcethe judgment personally against the tenant, and, in considération 
therefor, had received a transfer of the judgment. It could make nO 
difFererice to thé défendant whether the tenant paid the judgment in 
money to the creditor ândbrought his action over against the défendant 
for the amount of the judgraent, ôr whether the tenant paid the judg- 
înent'by transferring to the creditor ail- his rights under it, and the cred- 
itor btoUght the action over against the défendant. In either case the 
city would but once sàtisfy her obligation to the warrantée or his 
subrogée. If thèse written- and' printed agreements represent the real 
transaction' bëtween Mrs. Gaines and the tenants in the AgneUy and Mms- 
sêaùx 0(ms!,&nd the master finds, ànd the évidence shows, they do, then 
théy hav© not the characteristies of compromises or settlements, but 
rather présent a contract whereby a creditor released a surety, and 
agreed to look to a principal. 

It àiso appears frorri the report of the master and from the evii 
dence adduced before him that the amount received by Mrs. Gaines, 
as the conëideration for releasing the tenants in the AgneUy and Mons- 
séaux Cases from personal liability^ amounts in the aggregate to 
the sum of $16,501; and that in two cases,— that of J. B. Slawson, 
$900 i was "for costs, attorney's fées, marshal's and other officers';" 
that in the case of A. Rochiereaii, she recei'Ced $206.50 for court 
«osts. The receipt of the costs did not prevent or qualify the subroga- 
tion. ' Asto thé balance of the $16,501, namely, the sum of $15,394.50, 
nothing appears from the agreements or from the other testimony show- 
ing for what it was paid or received. As to this last amount, the case 
stands, thereforej that it was an amount paid by the surety as a consid- 
ération of the substitution of the principal in his place as the debtor, 
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and of the agreement on the part of the créditer to look exclusively to 
the principal debtor for payment. Interpreting as I do the opinion qf 
the suprême court as meaning to regard the Angàly and Monsseaux jûdg* 
ments as conclusive upon the défendant down to the tinie of their rendi- 
tion, and as limiting the inquiry in this court to what had subsequently 
been done by the créditer and the surety, which corapromised or settled 
them, I nevertheless think that the scope of the inquiry includes any 
transaction which would qualify the right to subrogation, and that the 
amount received by the complainant, exclusive of that received forcosts, 
should be deducted from the account of the judgments, since equity 
would not subrogate for the portion paid. In ail other respects the ex- 
ceptions to the master's report are-overruled, and a decree will be en- 
tered for the sum of $576,707.92, less the sum of $15,394.60, viz., 
the sum of $561,313.42, with interest from January 10, 1881, and the 
costs since the âling of the mandate in this court. 



Dde V. Waterloo Min. Co., (two cases.) 

(Circuit Court, S. D. Califomia. August 8, 1890.) 

MiNBS— Advbesb Suit— Eqtjitt. 

A suit brought pursuant to Rev. St TI. S. § 2326, which provides that one who has 
filed in the land-offloe an adverse claim to an application for patent shall" com- 
mence proceedlngs in a court of compétent jurlsdiotion to détermine the question 
of the right of possession, " is cognizable in equity. 

In Equity. On demurrer to bill, 

C. J. PerMm and Medck, Maxwell & Phékm, for complainant. 

A. H. Ricketla, for défendant. 

Ross, J. Thèse suits were commenced in one of the superîor courts 
of the state, pursuant to the provisions of sections 2326, 2326, Rev. St. 
U. S. It is by those sections in substance enacted that a person who 
has loéated and set up a claim for minerai land, and who desires to get 
a patent for it, shall file in the proper land-office an application for such 
patent, showing a compliance with the laws on that subject, and a plat 
and field-notes of the claim, and shall post a copy of such plat, with a 
notice of the application for the patent, in a conspicuous place on the 
land for 60 days. If no adverse claim for the same is filed with the reg- 
ister and receiver within 60 days from this publication, and if the papers 
are otherwise in proper form, the patent shall issue; but where an ad- 
verse claim is filed during the period oj publication, it shall be upon 
oath of the person making the same, showing the nature, boundaries, 
and extent of his claim, and ail proceediugs, except the publication of 
notice and making and filing of the afiidavit thereof, shall be thereupon 
stayed until the controversy shall hâve been settled or decided by a 
court of compétent juriadiction, or the adverse claim waiyed; and "it 
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shall bé tHe duty of the adverse claimant, within thirty days after filing 
his daim, to commence proceedinga in a court of compétent jurisdiction, 
to détermine the question of the right of possession, and prosecute the 
same with reasonable diligence to final judgment; and a failure so to do 
shall be a waiver of his adverse claim." Both suits were removed from 
the state court to this court on motion of the défendant, and hère de- 
fendant filed, to the original complaint, in case nunibered 160, a plea in 
abatément, in which it was alleged that the suit had not been com- 
menced at the date indicated by the record, nor within 30 days after the 
filing by the plaintiif of his protest in the land-office. To this plea a 
replication was filed by the plaintifî, and the issue of fact thus raised 
was, against the objection and exception of the défendant, referred bj'' 
the court to the master in chancery to take testimony and report the 
same, together with his conclusions, to»the court, which was done, and 
the plea found and adjudgéd to be false, and therefore overruled. Sub- 
sequenti to the filing of the plea the défendant interposed a demurrer to 
the complaint, which is now hère for détermination. 

In case nurabered 161 the défendant filed in this court a demurrer to 
the original complaint, and a motion to strike out certain portions of it, 
which motion, after argument, the court denied. The demurrer was 
confessed by the plaintif? for the reason, as stated by his counsel, that 
an exhibit attached to the complaint when filed had in some way disap- 
peared from the record, and he was given leave to amend. The ground 
of the objection made by the défendant to the référence to the master in 
case numbered 160 and in support of the motion to strike out in case 
numbered 161 was that the suits were actions at law, and, therefore, 
that in the one case the référence was improper, and in the other, that 
the matter sought to be strickeii out had no place in a complaint in an 
action at law. On the other hand, the plaintiff contended that the suita 
were on the equity side of the court, and, that being the ruling of the 
court, the plaintiff in araending his complaint in case numbered 161 
gave it the formai fashion of a bill in equity. To this bill the défend- 
ant filed the demurrer now hère for décision in case numbered 161. 

Both deraurrerS raise the same point, which is, in substance, that the 
suits should be dismissed for the reason, as it is contended, that the bill 
of complaint in eaoh case shows upon its face that the complainant bas 
a full, adéquate, and complète remedy at law by the ordinary action of 
ejectment, or some other légal remedy, not, however, specifically pointed 
out by counsel. In support of his position counsel for défendant bas 
filed three elaborate briefs, in which are cited a yast number of authori- 
ties, very few of which, in my opinion, are at ail applicable to the prés- 
ent cases. It seems to me to be entirely clear that the proceeding di- 
rected and authorized by secticwi 2326 of the Revised Statutes bas no re- 
lation whatever to the action of ejectment, or to any other common-law 
action. Those actions are for the recovery of some specified property or 
thing. "Actions," says Chitty, "are, from their subject-matter, distin- 
guished into real, personal, and mixed. Real actions are for the spé- 
cifie recovery of real property only, and in which the plaintifif, then 
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called the demandant, daims title to lands, tenements, or hereditaments. 
* f * Personal actions are for the recovery of a debt or damages for 
breacK of a contract, or a spécifie personal chattel, or a satisfaction in 
damages for some injury to the person, personal or real property. In 
raixed actions, vfhich partake of the nature of the other two, the plain- 
tiflf proceeds for the spécifie recovery of some real property, and also for 
damages for an injury thereto, as in the instances of ejectment, or of 
waste, or quare impedit." 1 Chit. PI. 97. In such actions the judgment 
is and always vvas, if in favor of the plaintiff, that he "hâve and recover;" 
or* if against him, "that he take nothing;" and for défendant, that he 
"hâve and recover his costs." And exécution went for the satisfaction 
of such judgment. But, manifestly, in the proeeeding contemplated by 
the statute in question no such judgment can be rendered. The pro- 
eeeding there provided for has not for its object the recovery of the pos- 
session of the mining ground, nor is possession made by the statute the 
test of either party's right. Whether in or out of actual possession, to 
make his protest against the issuance of a patent to his adversary avail- 
able the contestant must commence the statutory proeeeding within the 
prescribed time. The sole object of the proeeeding in court is the dé- 
termination pf the contest that arose in the land-office, the point of which 
is, which of the applicants, if either, is entitled to receive the patent 
from the government. The right of possession referred to in the statute 
under considération is not the right which flows from and is a part of 
the title or ownership of private land, and which is enibrced in an ac- 
tion of ejectment by the recovery of the land. It has no relation to such 
a right, but it is the right that flows from a compliance with the laws 
prescribed by congress for the acquisition of the government patent for 
minerai lands. Such a right never was, and never could be, the subject 
of any common-law action, and its détermination, therefore, on the eq- 
uity side of the court, cannot be, as argued for the défendant, a viola- 
tion of that provision of the constitution which déclares that the right 
of trial by jury shall be secured to ail, and remain inviolate forever. 
That language, as said by Judge Pield, in Koppikus v, State Capitol Crnn- 
missicmers, 16 Cal. 248, "was used with référence to the right as itexists 
at common law. * * * It is a right 'secured to ail;' and inviolate 
forever, in cases in which it is exercised in the administration of justice, 
according to the course of the common law, as that law is understood in 
the several states of the Union." 

The proceedings hère in question are purely statutory, and they had 
their inception, not in the court in which the suits were commenced, 
but, as said by the suprême court in Wolvertm v. Nichols, 119 U. S. 488, 
7 Sup. et. Rep. 289, by the assertion of the defendant's claim to hâve 
the patents issue to it for the land in controversy. The next step was 
the filing of an adverse claim by the plaintiff in the land-office, and the 
présent suits are " but a continuation of those proceedings, prescribed by 
the laws of the United States, to bave a détermination of the question 
as tO' which of the contesting parties is entitled to the patents. The act 
of congress requires that the certified copy of the judgment of the court 
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eMlibë ôled iii thé land-office, atid shall' bé thieré conclusive. And W6 
mùBt kéep this main purposëofthe action in view in aûy décision made 
'iiith regard to the' rights bf the parties. " In that case, a «tatute df Mon- 
tana,- ipherethe case arose, provided for the brihging-of an action by any 
përson in^ possession, by himself or his tenant, of real property, against 
aiiy persoiiè claimirtg an adverse interest therein, for thé purposc of de- 
terniiriîng such adverse clàim. A nonsuit was granted by the district 
ïdourt, 'ând affirmed by the suprême court of the territory, upon the 
groùnd that the plaintiffs were not in possession of th© property at the 
time bf the bringing of the suit; but the suprême court beld that as the 
suit waii' brought pursuant to the provisions of sections 2325 and 2326 
of the Rèvised Stàtutes, the VieW taken by the territorial court of the 
local statute was too restricted, and accordingly reversed the judgment. 
In Cialifomia, the statute authorizing the bringing of an action to déter- 
mine Conflicting claims to real property does not require that the party 
bringing it shall be in possession of the property. Code Civil Proc. § 738. 
Undcr this statute the state court has held that any and every species of 
adverse cl'aim may be determined, and that it is not now necessary, as 
formerly, that the plaintiff should first establish his right by an action 
at law. Oàstro v. Barry, 79 Cal. 446.' See, also, Hollandv. Challen, 110 
U. S. 15, 3 Sup. et. Rep. 495; Reymlds v. Bank, 112 U. S. 405, 5 Sup. 
Gt. Rep. 213. That the suit provided for by section 738 of the state 
Code is, in the state court, an équitable proceeding has been repeatedly 
decided by the suprême court of the state. In PolocJev. Owmee, 66 Cal. 
266, 6 Pac. Rep. 229, 610, it was held that the fact of the plaintiff being 
outof possession, and défendant being in, — the parties, in that respect, 
having changed places during the pendency of the suit, — did not change 
the character of the action. "The action," said the court, "has always 
been on the equity side of the coUrt, and the gravamm nf it has always 
been to détermine the conflicting claims of the parties to the property in 
question." If section 738 of the Code of Civil Procédure of California 
was the appropriate section under which to institute the proceeding, di- 
rected and authorized by section 2326 of the Revised Stàtutes, and under 
which the présent suits were in fact commenced, it is apparent that in 
thé state court thèse suits were upon the equity side of the court, and 
their removal hère did not change their nature. But, regardless of the 
state statute referred to, I am of opinion that thèse suits are spécial stat- 
utory proceedings, which, in the absence of a statutory provision that 
there shall be a jury trial in them, belong, from their nature, on the 
equity side of the court. Not only is the right the court is required to 
détermine not the appropriate Subject of an action at law, but the sole 
purpose of its judgment is for the guidance of the land department. No 
writ of any nature issUés for its enfbrcement, but a certified copy of it 
is required to be filed with the officiers of the land department, and they 
required to act in accordance with it. Congress saw proper to refer con- 
tests for minerai lands to the courts for trial; but it need npt hâve done 

'21Pao. Kep. 946. 
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Bo. It couM bave directed such contesta to be tried by the officera of 
the land department, just as contesta respecting pre-emption claims and 
rights are required to be tried. Did anybody ever hear that either party's 
constitutional right to a trial by jury was violated by the requirement 
that the last-mentioned contesta be tried by the officers of the land de- 
partment? The truth is, in each case the property belongs to the gov- 
ernment, -which it is willing to convey to the party who has eomplied 
with'the laws establisbed for its disposition, and the question to be de- 
termined in cases of contest is, which of the parties, if either, has eom- 
plied with those laws, and therefore acquired the right to the privi- 
lège given by the government. The présent cases are strictly analogous 
to the cases of contesta frequently arising in the state land-office respect- 
ing the right to purchase lands from the state, and which, by a state 
statute, are authorized, and under certain circumstances required, to be 
determined by a court of compétent jurisdiction. In such cases no one 
has eyer claimed, so far as I am aware, that either party had a constitu- 
tional right to a trial by jury. It is true that in such cases juriea are 
aometimes, perhaps often, impaneled, as they are in cases brought under 
section 2326 of the Revised Statutes; but in thèse, as in other equity 
cases, the verdict, I think, is but adviaory to the court. In each case 
an order wiJl be entered overruling the demurrer, with leave to the de- 
fendant to answer within the usual time. 



FabiibbsVL. & T. Co. v. Toledo & S. H. R. Co., (Toxjng, Intervenor.) 
\CirouU Court, W- D. Michigan, S. D. August 80, 1890.) 

MOBTOAOB— FOKEOLOSURE— INTBRPLEADER. 

A judgtnent oreditor, who has levied on the property of his debtor after it has 
come into possession of a receiver appointed in a foreolosure suit, whloh, the créd- 
iter allèges, was collusively brought in order to def eat his reoovery, may, on dis- 
daiming any intention to interfère with the possession of the receiver, he permitted 
to intervene in the foreolosure suit. 

In Equity. On pétition for intervention. 

Russd & Campbdl and Tumer, McOlure <fc Rokton, for complaînant. 

Edward R. Amuible, for défendant. 

Bondeman & Adams, for intervenor. ' 

Seveeens, J. It appears that the petitioner, Young, as the resuit of 
a litigation in the state courts between him and the défendant railroad 
Company, obtained a decree in the suprême court of the state for the sum 
of $3, 500 1 on the 28th day of December, 1889, which was, by the terms 
of the decree, payable to him on the surrender of certain certificates of 
railroad stock in a company which had been Consolidated with another 
to form the défendant company. Upon a subséquent application to that 
court, showing that a tender had been made of the certificates. and pay- 
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ibetit of the money refused, the suprême court, on the 9thday of April, 
1890, made a supplemental order that the complainant, Young, hâve 
exécution for the amount of his decree against the défendant. Certain 
conditions to theissuance of the process having been complied with, an 
exécution was accordingly issued out of the said suprême court on the 
lOth day of June, and the same was on the 16th of the same month 
Jevied on ail the real estate and personal property of the company. JVfean- 
time, and'on the llth of June, the Farmers' Loan & Trust Company 
filed in this court its bill to foreclose a mortgage given by the défend- 
ant railroad company upon ail its said property to it, as trustée for the 
holders of the company's bonds mentioned in the mortgage, and, pursuant 
to stipulations in the mortgage professing to authorize it upon default 
of payment of the money due on the bonds, made an application for the 
appointment of a receiver to take and manage the mortgaged property. 
The railroad company appearing and assenting thereto, a receiver was 
accordingly appointed on the same day. The receiver qualitied, and 
took possession on the 12th of June, and has been in the management 
of the. property since that time. Thus, at the date of the levy of the ex- 
écution, the property was in the hands of the receiver of this court. 
Young complains that the présent suit is colluaive, arid is designed to 
prevent his enforcing collection of the amount decreed in his favor by 
the suprême court. He allèges, in substance, that the bondsin question 
were never negotiated, and that there is nothing due thereon; that, not- 
withstanding this, the railroad company makes no défense, but has suf- 
fered dei'ault; and that the complainant is likely to obtain a decree for 
the whole amount named in the bonds, and for a sale of the mortgaged 
property to satisfy the same. He therefore asks to be allowed to inter- 
vene, and be at liberty to défend the suit. This the complainant re- 
sists, and insists that (1) the petitioner is in contempt-by his levy, and 
therefore not entitled to move the court for any relief; (2) that, the levy 
being void, he has no standing thereon, and he is therefore simply a 
creditor at large, having no lien, and that such a creditor is not entitled 
to intervene. It is further suggested that Young would bave his remedy 
against any fraudulent decree that might be rendered hère by an inde- 
pendent bill filed for that purpose. Ail thèse propositions are prima fadt 
Sound, but it is évident that, if the facts be as Young's pétition allèges, 
the court, by a stringerit application of them, would permit itself to be 
an agency for perpetrating a fraud by its decree, relief from which could 
only be obtained by overreaching such decree by an independent suit. 
No attempt has been made by Young to get possession under his levy, 
or to disturb the receiver, and his counsel declared at the hearing of this 
motion, and, I am satisfied, in good faith, that the levy was made for 
the sole purpose of getting a foothold on which to make the présent ap- 
plication, and with no intention to disturb the receiver, or to dispute 
the authority of this court. I do not see that a levy thus made in sub- 
ordination to the authority of this court would injuriously affect the 
rights of the présent parties, when the same party submits to the juris- 
dictioQ hère, and must, of course, be bound by the order and decree 
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whicTi the court niay make in this case. In my opinion the court woùld 
assert ils dignity with a needlessly high hand if it rejected an application 
to come in and prevent the court from being made the agent of wrong by 
parties acting collusively, upon purely artificial reasons. If what Young 
allèges is true, the court, with only the présent parties on the record, 
would fiud no other way than to go on to decree a sale, giving titlfe to 
the purchaser of the mortgaged property, turning over the proceeds to 
parties having no right, and thus deprive a judgment creditor, who was 
on the threshold, at the time of this court's taking cognizance of the 
case, of ail remedy, unless it be the circuitous one of an independent 
bill. In my opinion the proper course is to take the précaution in the 
principal case, if the meansareafForded. Itmay tum that out ail thèse 
charges made by Young are unfounded; but there is sufficient color to 
them to require the court to give thera attention. At the hearing an of- 
fer was made on behalf of the petitioner to release the levy made alto- 
gether, or with leave to make a new one in terms subordinate to the re- 
ceiver's possession, and thç control of the court in this cause, as this 
court might direct. In my opinion it is not necessary to do this. A party 
may purge himself of actual contempt by oral explanation before the 
court, and upon the petitioner being admitted the court will hâve fuU 
control of his levy. Whether actual possession under a levy is necessary 
to the perfection of a lien by exécution I do not consider, for I am im- 
pressed that an inchoate levy is sufficient, and am inclined to think that 
the court ought to concède the right to intervene where its process by 
concurrence of the original parties bas interrupted the creditor with an 
exécution in his hand, and a purpose to forthwith levy it, and the object 
of using sUch process is to defeat' the creditor; and that an actual levy 
might be dispensed with. An order may be entered giving the peti- 
tioner leave to intervene as a défendant, and to answer the bill within 
20 days after the entry of this order. 



Beush-Swan Electric Light Co. v. Beush Electric Light Co. 
(CirouM Cowrt, S. D. New Ycyrk. June 20, 1890.) 

SPECinc Peepormancb — Insolvbnot as Deïbnsb. 

The insolvency of the party seéking the spécifie enforcement of a contraot la no 
bar to the suit -wbeu the contract was renewed by the other party with knowledga 
of such insolvency. 

In Equity. BUl for spécifie performance. On motion for rehearing. 
For former opinion, stating the facts, see 41 Fed. Rep. 163. 
Joseph H, Choate and WUliam G. WUson, for complainant. 
John E. Parsom, Albert Stickney, and Gilbert H, Orawford, for défendant. 

CoxE, J. The questions involved in this controversy hâve been again 
carefully examined. Some of the points before argued are reiterated 
v.43F.no.3 — 15 
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■wûh, perhaps, additional force; btit no new pirôposition, eîther of law 
or fact, bas been advanced. 41 !Fed. Rep. 163. It is again argued 
thât the complainant's insôlVency is a bar to relief, but the authorities 
cited seem hardly applicable to the présent facts. I cannot find that 
it bas ever been held that mère insolvency, even occurring after the 
agreetnent, is a sufficient answer to a biU like this. Such doctrine 
would, therefore, be quite out of place in a cause where there is neither 
concealment nor fraud, and where the défendant volunta,rily made the 
contract with full knowledge of the complainant's financial condition. 
Surely, no case bas gone to the extent of holding- insolvency a barrier 
where such facts concur. Thé défendant was uhder no obligation to 
continue its business with an insolvent partyy'but having chosen to do 
so it cannot now take advantage Of a fact which was as obvious when 
the renewal was made as it is to-day. 

The court at nid privs used its best endeavors to untangle a compli- 
cated controversy. As the situation remains unchanged the case may 
be one for an appeal, but not foi" a rèhearing. 

The motion is denied. 



Nauonal Pabk Bank op New York v. Remsbn. 
(ÇIsreuU Court, S. p. New Tork. July 21, 1890.) 

1. OOKPOK*I10H«— TeUSTEBS— LUBIUTT TOft COBK)BATB DbBTB. 

S Key. St^ N. 1^. (8tb Ed.) p. 1957, S 12, proyides tbat, for fallnre to file th« an- 
nual report of. the capital and iudeoteâness of any corporation, as therein pre- 
acribéa', tUë ti^stees shall be liable for ail debts of tbe corporation tben ezisting, or 
. : cont^Cted before such report sball be Sied. Beld, tbat tbe trustées cannot be sub- 
jected Ï6r an allege'd liability of tue corporation accrulng on an accommodation in- 
dorsement, wbicn, under Its charter, it nad no authorttiy to make, and wbiob coose- 
quently did not blnd It. 

2. Negotiablb IirsTECMENTs— Accommodation Indobsbmhnt— Notice. 

Tbe fact tbat a note is preseated for discount by the maker is notice to the dls> 
counter that tbe indorsement tbereon is au accommodation iadorsement. 

At/Law. .1 ■ V-: 

Franda C. Barhw, for plaintifif. 

William H. IngéM, for défendant: 

CoxE, J. This action is to recovér of the défendant, as trustée of the 
Gefman-Amèricah Mutual Wàfehoùsing & Security Company, the 
amount due upon two notes, indorsed by it, upon the ground that the 
trustées are liable for thé debts of the corporation because no annual re- 
port of its financial condition was filed, as requiréd by the gênerai ihanu- 
facturing act of 1848. Section 12 provides thàt for failure to file, the 
trustées "shall be jointly àhd severally liable for âll the debts of the Com- 
pany tben existing, and for ail that shall be contracted before such re- 
port shallbe made." 3 Rev. St. N. Y. (8th Ed.) 1957. Firat iû the 
order of proof it is necessary for the plaintiff to establish that the amount - 
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in question' was a debt of the corporation. If it was ûot a debl <(f the 
corporation, of course, the trustées are not liable. In October, 1889, 
the court of appeals of New York, in an action brought against the ware- 
housing Company upon thèse identical notes, held that there was no li'- 
abUity, for the reason that an accommodation indorsement by the ware- 
housing Company was vitra vires and that the plaitltiff was chargeablé 
with notice of the character of the indorsement; because the notes were 
presented for discount by the makers, who received the avails thereof. 
National Parh Bank v. German- American, etc., Co., 118 N. Y. 281, 22 N; 
E. Rep. 567. This décision sets at rest forever the question of the li- 
ability of the warehousing company upon thèse notes. They can never 
be enforced against that Company and it is certainly a grave question 
whether, in any view, a trustée can be heM upon an obligation frôm 
which his corporation is, in fact, released. But the highest tribunal of 
this state bas decided that tho notes never were an obligation of the war&i 
housing company. In order to hold the défendant liable it is necessary 
for this court to disregard that décision. Although the power to do this 
may be conceded, it is only in exceptional cases, where there is a con- 
flict between fédéral and state authority or where important public con- 
sidérations are at issue, that it should be exercised. Even where the 
question is one of gênerai commençai law considérations of comity and 
the orderly administration of justice are against the assertion of the 
power. No décision of the suprême court of the United States or of the 
circuit court of this circuit is cited which conflicts with the rule of the 
court of appeals, and were there a likelihood that the doctrine contended 
for by the plaintiff would ultimately be accepted by the United States 
courts it is, in the circumstances referred to, appropriate and décorons 
that the suprême court of the United States and not the circuit court 
should pronounce the judgment of dissent. 

Although the foregoing considérations are sufficient to dispose of the 
case I hâve examined the questions involved in the décision of the court 
of appeals and the authorities cited to sustain the propositions of law 
there enunciated, in the light of the able and elaborâte brief submitted 
for the plaintiff, and am constrained to say that I see no reason to an- 
ticipate a conflict of authority upon thèse questions. The argument is 
plain, and, if the premisea are correct, is conclusive. First. The indorse- 
ments were accommodation indorsements. Second. The warehousing 
company had no power under its charter to make thèse indorsements. 
Third. A party who discounts such paper cannot recover of the indorser 
if he has knowledge of the fact that the indorsement was made for the 
accommodation of the maker. Fourth. Where the makers of the note 
présent it for discount it is notice to the discounter of the character of 
the indorsement. The first of thèse propositions is supported by the 
proof, the others are, it is thought, amply sustained by authority. They 
are reaffirmed. Every fact necessary to the décision was considered by 
the court of appeaJs. The circumstance that a considération was paid 
for the indorsements was not overlooked. It is three times referred to in 
the opinion and the conclusion reached that the warehousing company 
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had no power "to bind itself by making or indorsing promissory notes 
for the accommodation of the makers for a considération paid." Nor 
wasthe court in error in holding that the pliaintiff had notice of the fact 
that the notes were not indorsed in the usual course of business. The 
présentation, for discount, by the makers was something more than a 
suspicious oircumstance. There was notice direct and explicit upon the 
notes themselves that the indorsements were invalid. The discounter 
when cîonfronted with such facts cannot protect himself by inaction. If 
there is a possible explanation he must seek it, bat where, as in this 
case, nothing of the kind is required and no statement is made incon- 
sistent with the plain provisions of the noteSj the unerring presumption 
attaches. As the non-liability of the warehousing company defeats the 
plaintiff's action at the threshold it is, of course, unnecessary to pass 
upon the diiBcult but interesting questions relating to the liability of the 
défendant as trustée. There must be a judgment for the défendant. 



Allen ex, rd. Spickleb v. Black, Sheriff. 
{Circuit Coii/rt, S. D. iMua, C. D. August 11, 1890.) 

Intoxicatino Liquor— Illégal Salb — Okiginal Packagb. 

A box containing whisky iti bottles was shipped f rom Illinois to lowa, and while 
in tUe latter state the box was opened by a résident of lowa, who sold one of the 
bottles of whisky, contrary to the lowa statute. For this he was oonvioted by a 
justice, and he applled to be released on habeas corpus, because his sale was pro- 
tected uiider the interstate commerce clause of the national constitution. Held, 
that he should not be released, since the question wbether the bottle or the box 
was the original package was suffioiently doubtful to make the proper remedy an 
appeal, rather than an application for Imbeas corpttg. 



At Law. 



B. J. 



,w. ., On pétition for habeas corpvs. 
Salinger, and F'. A. Oharks, for petitioner. 



j}. j. oçi,nnger,mui r. a. Kjnai 
F. A. Ohurch, for respondent 



. Shiras, J. Upon the pétition, of E. E. Spickler, averring that one 
Éd. Allen was illegally restrained of his liberty by the sheriflf of Greene 
county, Ipwa, a writ of habeas corpus was issued, and due return bas 
been made thereto by the sheriff, setting forth that said Allen is in cas- 
tody of said sheriff by virtue of a commitment issued by one R. P. Mor- 
den, a justice of the peace in Greene county, lowa, &nd the counsel for 
the respective parties hâve agreed on the facts of the case, in substance 
as foUows: That the relator, E. E. Spickler, résides in the state of lowa, 
and is engaged in the business of acting as agent of parties residing in 
the, states of Nebraska and Wisconsin in the selling of intoxicating liq- 
uors in the -state of lowa, shipped to him by them from said states; that 
said Allen was the clerk of said relator, employed to sell such liquors for 
relator ^t Cooper, in said county of Greene, lowa, at a place provided 
for the purpose by relator; that said relator, Spickler, had authority 
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from his principals to employ subagents in the conduct of saîd business; 
that neither Allen nor Spickler had a permit to sell intoxicating liquora 
for any purpose under the provisions of the stalutes of lowa; that there 
was shipped to said Spickler at Templeton, lowa, from his principal in 
Nebraska, a wooden box containiug a number of bottles of whisky; thait 
said box and contents were received by said Spickler at Templeton, lowa, 
and were by him reshipped to Allen, at Cooper, without change in their 
condition; that when received by Allen at Cooper he opened said box, 
took therefrom the bottles of whisky, and sold one or more of the samë; 
that said bottles were not reraoved from the box until they were sold by 
Allen; that an information was brought before a justice of the peace^ 
eharging Allen with selling intoxicating liquors contrary to law; that 
upon the hearing before the justice the évidence showed a sale of one 
bottle of whisky to Thomas Andersen, the said bottle so sold being onè 
of those contained in the box shipped to Allen by Spickler, under thè 
circumstances hereinbefore detailed; that the justice found Allen guilty 
of the offense charged, fined him $50, and in default of payaient ordered 
his committal to the custody of the sheriff. On behalf of the petitioner 
it is claimed that Allen is protected in making sales of intoxicating liq- 
uors, under the circumstances of the sale to Anderson, under the Inter- 
state commerce clause of the fédéral constitution, as construed by the su- 
prême court in the récent case of Leisy v. Hardin, 10 Sup. Ct. Rep. 681; 
In the opinion in that case it is pointed out that by the previous décisions 
of the suprême court it had been settled that the power of the state to 
tax or control the disposition of property brought from another stâte or 
from a foreign country did not commence until the importer had so acted 
upon it that it had become incorporated and raixed up with the mass 
of property in the state, or, to quote the language used in the lÂcense 
Cbses, 5 How. 604: 

"Thèse state laws act altogether upon the retail or domestic trafflc withiri 
their respective borders, They act upon the article after it has passed tbe 
line of foreign commerce, and become a part of the gênerai mass of property 
in the state. " 

Applying thèse principles to the facts of the particular case before the 
court in Ldsy v. Hardin, it was held that Leis}' & Co. "had the right to 
import this béer into that state; and in the view which we hâve expressed 
they had the right to sell it, by which act alone it would become min-' 
gled in the common mass of property within the state. Up to that point 
of time we hold that, in the absence of congressional permission to do so, 
the state had no power to interfère by seizare or any other action in pro- 
hibition of importation and sale by the foreign or non-resident importer."' 
The question of fact which will arise in each case is whether the property 
imported from another country or state has, by the act of the importer,' 
become mingled with the common mass of property in the state. When' 
so mingled it beconies subject to the laws of the state, may be taxed, or 
the sale thereof may be controlled or prohibited by such laws. Under' 
therule laiddown in the Ldsy Case, béer or liquors imported into lowa, 
Bo long as they are kept in the original packages imported, arid in the' 
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hawîs «f itiie importer, do not bBcome part of the common property àt 
the gtate, and while in that condition the importer has the right to Bell 
:the sajtne. It doea not seem probable that this matter of sale will be 
held tO;b$ the only tegt by which to détermine when property passes from 
,under the protection of the Interstate commerce clause of the constitution. 
For instance, cattle or horses may be imported into lowa by a citizen of 
anotherst^te, not for the purpose of immédiate sale, but to be placed 
upon the fftrms in lowa to be fed for one or more years. May not the 
same be taxed in lowa, and be otherwise held subject to the laws of that 
state? In the Leisy Case the évidence showed that the béer owned by 
Leisy (fc.Ço., who were citizens of ; lUifiois, was taken to Keokuk, lowa, 
to be there sold in the original packages, and under thèse facts the court 
held that it was only when sold by the non-resident importer that the 
property became part of the common mass of property within the state, 
so as to become subject to the opération of the prohibitory law of the 
state. In .otfaer words, it is settled that a non-resident of lowa may im- 
port into the state intoxicating liquors, and sell the same in the original 
packages, and that, so long as the same remain in the original packages 
in the hands of the importer, they do not become so intermingJed with 
the common mass of the property in the state as to lose the protection 
afforded' tq importations by the interstate commerce clause of the con- 
Btitution. , Whether this clause will protect the importer in selling at 
retail, and wjjether the term "original package" is to be confined to the 
box, crate, or barrel in which the bottles of liquor are placed for con- 
venience in shipping, or is to be construed to apply also to the bottles 
in which the liquors are containçd, and whether any distinction exists 
in the rights of a non-resident importer as compared with those of a rés- 
ident of the state, are questions which hâve not yet been passed on by 
the suprême court. The charge against Allen was for a violation of the 
statute of lowa in' that he had sold intoxicating liquors contrary to the 
provisions of the statute. The justice of the peace had jurisdiction to 
hear and détermine the case. The évidence disclosed the fact that Allen 
was a clerk for Spickler; that Spickler resided at Templeton, lowa, and 
Allen at Cooper, in the same cotinty; that Spickler acted as agent for 
parties in other states, receiving liquors from them; that Spickler hâd 
received from a party in Nebraska a box containing a number of bottles 
of whisky; that he had reshipped the box to Allen, who opened the 
same for the purpose of selling at retail the bottles of whisky thérein con- 
tained; that he sold one bottle thereof to one Andersen; that he had no 
permit to sell for any purpose under the provisions of the stâte statute, 
but that he claimed the right to sell the same under the protection of the 
interstate commerce clause of the fédéral constitution. The justice held 
that the clause in question could not be extended to include a case of 
this character. 

. Can it be denied that the case presented doubtful questions of the kind 
heretofore indicated? Can it be fairly said that the ruling of the justice 
was unquestionably wrong? Does not the case stand simply thus: If the 
ruling of the justice upon thèse debatable questions of law was right, then 
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the conviction and sentence of Allen was rightful; but if the justice erted 
in his view of the law, then the conviction was erroneous? Under the 
facts of this case, I do not think that the writ of habeas corpus is the 
proper proceeding to détermine the questions involved. The décision 
of the justice complained of could hâve been carried by appeal to the 
higher state courts, and thence to the suprême court of the United States, 
and thus the rights of the state and of the défendant could alike hâve 
been protected. The présent proceeding is before me as a judge and not 
as the circuit court, and hence no appeal can be taken to the suprême 
court from the ruling now to be made. Certainly I would not be justi- 
fied in holding the action of the justice in sentencing Allen to imprison- 
ment to be illégal and void unless such illegality is made clear, and I do 
not think it can be fairly said that such illegality is apparent; It may 
be that it will ultimately appear that the ruling of the justice iîi constru- 
ing the rights of Allen under the fédéral constitution was erroneous, but 
it is certainly yet a debatable question, and under thèse circumstances I 
do not think he has established his right to be discharged by means of 
a writ of habeaa corpus. The writ will be discharged, and Allen will be 
remanded to the custody of the sherifif. 



TlMBEELAKE et cd. V. FlEST NaT. BaNK. 

(Circuit Cowrt, N. D. MlagUstppl, XS. D. AprU 25, 1890.) 

1. Usurt—What CoNSTiTUTES— Banks. 

Where drafts are from time to time deposited In a bank, some of them beinK pay- 
able on demand and some on time, an agreement between the bank and the depos- 
itor that crédit shall be given for such drafts on the day af ter their deposit, the de- 
poBitor being charged the f ull légal rate for any overdraf t, does not constitute usury 
when such agrreement is made in good f aith in order to save involved calculations. 
8. Same— CoMPonuD Interest. 

Charging;:a depositor, by agreement, at the end of each month, with int«rest at 
the f ull légal rate on his overoraft, and adding such charge to the overdraf t, does 
not constitute usury. 
8. Same— Discount— Natioual Bank. 

Onder Code Miss. 1880, whichonly alloivs interest on the amount of money actu- 
àtly lent, a ttaiionalbank in that state cannot deduct interest in advance. 
4. Bame— Action to Reoovek BAck— Pleadino. 

In an action for the recovery of Interest alleged to hâve been charged in excès» 

ôf the légal i:àte for oral contructs, a plea sétting up a written agreement to pay tbe 

: interest charged, wlthout denying that the charges alleged In the déclaration were 

made before the written agreement was entered into, and wlthout stating the date 

of the writteii contract, is Dàd. 

B. Same — ^Paktibs— National Bank. 

Under Rev. St. U. B. S 5198, whioh empowers one paylng illégal Interest: to a 
national bank to recover double the amount paid, one of the joint makers of a note 
\>n which illégal interestls charged cannot recover the penalty from the bank wheré 
ihe illégal interest was paid by the other maker. 

At Law. 

SuMvan & Whitfidd and Bedl & McClelland, for plaintif. 

Barry & Bécket and Fox & Roane, for défendant. 
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'; Hii#L,' «T. On the Ist day of September, 1887, the défendant was 
organized under the laws of the United States as a national bank, and the 
plaintiffsdrew checks on the bank in payaient of the cotton purchased by 
them, and deposited with défendant, in payment, drafts or checks on the 
parties to whom the cotton was sold or shipped. The déclaration chargea 
that défendant charged plaintiff with interest on the sums so checked ont 
by them, less the interest on their deposits, at a greater rate of interest 
than that allowed by thé laws of the state of Mississippi, the accounts 
being balanced at the end of each month, and interest charged on the 
balance found; that duririg said transaction the interest charged on such 
balances amoutited to the sum of $5,174.72; that the rate of interest 
charged in said transaction was greater than the rate allowed bj' law. 
The second count in the déclaration avers that the plaintiffs, together 
with T, C. King, negotiated a loan with the défendant for $10,000, to 
secure the payment of which they executed their two notes, — oneforthe 
sum of $5,000, payable in eight mônths after date; and the other for 
$5,000, payable in ten months after date, — 'Kich note to bear 10 per 
cent» interest per annum after due untilpaid; that 10 per cent, per an- 
num interest from the date of the notes until the maturity thereof, 
aiuounting to the sum of $758-30, was retained by the défendant as such 
interest. The third count in the déclaration further avers that on April 
25, 1889, the défendants charged plaintiffs with $251.96, on a balance 
before that tinie due défendant, which charge embraced more interest than 
was then allowed by the laws of the state., The déclaration further avers 
that ail the interest so charged to the plaintiffs, and which was paid by 
them, embraced interegt gœater than was then allowed by the laws of the 
state of Mississippi, arid was so knowingly charged, and was in violation 
of sections 5197, 5198, Rev. St. U. S., by which the whole interest so 
ch'jtrgèd became forfeited; and that) the same having been paid, by the 
provisionsof section 5198 an action bas accrued to the plaintiff to hâve 
fend rèçover of and from the défendant double the ainount of said inter- 
est, to-wit, the sum of $12, 547.'70. 

i i The first plea is the gênerai issue. The second plea avers that on 
iSeptehabér, 23, 1887, the défendant had with the plaintiffs an agree- 
ment in writing, which provided that the plaintiffs should pay to thë 
défendant 10 per cent, per annum on ail overdrafts drawn on it, and that 
the plaintiffs' account with défendant was to be due at any time on d&- 
mand with three days' notice. That during the time averred in the dé- 
claration the overdrafts were paid by drafts on Boston, Providence, Phil- 
adelphia, and other places, sometimes on demand drafts, sometimes on 
cash drafts, and sometimes on sight or time draits, on which there were 
three daysof grâce allowed; and toequalize thèse drafts, and to savenumer- 
bus CalculationS of interest, it was a,greed that the plaintiffs should be cred- 
ited with their dra.fts on the day suoceeding the day on which they Were 
drawn, which was to the advantage of plaintiffs. That the plaintiffs were 
charged with interest at the rate of 10 percent, upon the sums checked ànd 
from the datebf the payments, and credited with interest at the same rate 
for the proceeds of said drafts, thusadopting the commerical instead of the 
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statutory raie, which was to the advantage of the défendant; and thaï it wag 
under this rule thatthesumof $84.25 was charged for the month of Septenir 
ber, the same not having been paid on the Ist of October, 1887, and was 
charged to plaintiffs in their account as principal, by their consent; and 
thiit in the same way the other interest was charged on their monthly 
settlements. That plaintiffs were furnished with a bank or pass book, 
in which ail débits and crédits, including the interest charges, were en- 
tered and accepted, and they promised to pay the same. The third 
plea, in substance, avers that two notes of $5,000 each were executed 
after banking hours had elosed, and the proceeds were not placed to thè 
crédit pf plaintiffs untilthe next day, and tliat the notes were not paid 
until the 25th of April, 1889; the amount paid on one being $5,088.10, 
and on the other, $5,002.76; and that in said transaction there was no 
intention to charge usury . The fourth plea avers that the interest on the 
overdrafts for September, 1888, was thesum of $40.25, which wasaddèd 
to thé sum of $3,697.94, making the sum of $3.720.19, which plaiii- 
tiffs promised to pay, but which was not paid until April 25, 1889; and 
that there was no purposeto évade the usury laws or the provisions ofthè 
statute. The fifth plea to the déclaration in substance avers that T. C. 
King & Ce, a tirm composed of T. C. King, was, in September, 1888, 
a successor of Timberlake & Nance, and so continued until after April 
25, 1889, and if any usnry was paid as alleged it was paid by T. C. 
King & Co., and not by the plaintiffs, Timberlake & Nance. 

The demurrer to the pleas sets eut several grounds of demurrer, to- 
wit: (1) A gênerai demurrer; (2) that neither of the pleas sets up a 
complète défense to the action; (3) that the second plea does not state 
the date ofthe agreement, how long to continue in force, and what over- 
drafts it included ; (4) that the agreement set out in the second plea waS 
void, and could not justifj' the taking of interest at 10 per cent, per 
annum. The fifth ground isalso a gênerai demurrer. Several grounds 
are insisted upon by plaintiffs' counseî in support of the demurrer, 
which will be considered in the following order: 

Fird.'lt is insisted that the taking of 10 per cent, per annum inter- 
est, priof to October 1, 1887, in thè absence of a written contract, was 
usurious, and avoided ail interest in the dealings of the parties subsé- 
quent to that time. The national bahk law is a law unto itself, which 
congress had the power to enact; and in express terms it allows thè 
banks organized and doing business undér its provisions to take and re- 
çoive the highest rate of interest allowed by the state in Which they are 
located and doing business. The rate of interest allowed by the law 
of this state is 6 per cent, per annum, but 10 per cent, per annum may 
be contracted for in writing. \ This may be in the note or other writteû 
contract. Or in a separate paper governing orembracfing their subséquent 
dealings,' stated in the written agreement. The charging, taking, or re- 
ceiving of more than 6 per cent, interest per annum, in the absence pf 
such written agreement, if npne, was a violation of the act of congress, 
ànd forfeitéd the interest due oh the debt, and its being paid rendered 
thé défendant liable to an action for double the amount of the interest 
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paid op^^he debt to the.perspns paying It, as the penalty for the viola- 
tion ôf the law. Coqgress, in the act, did not adopt the state law on 
the question of. usury further than to adopt the rate of interest allowed 
by the laws of the states; and 10 per cent, per annum is the highest 
rate of interest allowed by the statuts of this state, when the contract 
la made in writing, and 6 per cent, when it is not; so that the question 
is: Was there more than 6 per cent, paid when there was no contract 
in writihg. ox than 10 per cent, when there was? To subject the de- 
.fendant to the penalty there must hâve been paid not only a larger rate 
pi interast than that allowed by law, , but that larger rate knowingly re- 
:Ceived; that is, the officers of the tank must, at the time they received 
the money, hâve known that theamount was in excess of the interest 
allowed by law. 

, The seeonci plea allèges that the checks or drafts received by the bank 
in, payment should be credited on the day bucceeding thç day on which 
they were 4rawn; that some ôf thfim were cash or deniand drafts, and 
^pnie were sight pr tinje drafts, on, which three da.ys were allowed; that 
this w{is done to equalize the same, and to save the numerous calcula- 
tions,. and not for the pnrpose pf obtaining any additional interest; that 
the piaintiÉf^, were charged with ipterest on the payments made on the 
checks drawn by them on the défendant at the rate of 10 per cejit. on 
the dra(ts,or checks received in payment as above stated, thus adopting 
the cohimerciîil instead of the statutory rule. The plea allèges that the 
mode ftbove9t8ted was to the advantage of the plaintiffs; that the inter- 
est wp calculated acçording to the commercial mie allowing 360 days 
tp'the year pç 30 days to the rnunth, whiçh was to the advantage of the 
défendants; that, this mode wasadopted for convenience, and tp save 
numerpns q^culations of interest, and not to receive more than the légal 
raie of interest. I am satisfied that the parties had a right to agrée 
^,'to the time the crédits should be made, and, if done without ob- 
jection at the time, the agreçnient will be presunied; and, if made 
in good faith to equalize the interest, and not for the purppse of receiy- 
iqg a greater rate pf interest than that allowed by law, that any différ- 
ence in the resuit, one way or the other, will pot be a violation of the 
law, or subject the défendant to< its penalty. Therefore this ground of 
demurrer is pot well taken. ït i^ insisted on the part of the plaintiffs 
that thei mode pf keeping the açcpunts and balancing them at the end 
pf each month, ^d charging the balance to the plaintiffs, including in- 
terest, as set out in the second plea., was comppunding the interest. 
,^h,e plea.a^vers that the interes^ for e^çh preceding month was so much, 
stating the sum, and that by consent of the plaintiffs it was, on a cer- 
tarin day ofeàçh. month, charged,as principal, and so on during the con- 
tihpapcë of the hflsiness. , Butit does not state whether this was the 
^^hcé.o^ intereit on both the dehit and the crédit sides of the account, 
pr pply, the ipterést on the àd^ançes made by the defendant's bank. 
Whéii pot, fréquent, the interest may by agreement between the parties 
Jjp addççLto the principal debt, and thus. the interest becpnie part of the 
pripçipa^ji japd pot be a^^conigoupding of the inteçest. Ôp the pther 
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hand, when the transactions are very fréquent, they may be held as a 
compounding of the interest. But I am in doubt whether the transao- 
actions in this cause, as shown by the accounts of the bank, shall be 
held as a compounding of the interest; but, as the statute under which 
the penalty is claimed is quite pénal in its character, the doubt will be 
resolved in favor of the validity of the transactions, so that the défend- 
ant will not be subjected to the penalty provided in the statute. ' The 
second plea does not deny that 10 per cent, interest was charged upon 
the advances made before the writteu agreement was entered into, and 
does not distinctly state the date of the written contract, and for this 
reason the demurrer to the plea must be sustained. 

The third plea admits that the sum of $768.30 was retained by it out 
ôf the two notes of 85,000 each at the time the same were discounted, 
and that the balance of the amount of the two notes, being $9,241.70, 
was then paid to the plaiutifFs. The Code of 1880 of this state only 
allows interest on the amount of money actually loaned, and does not 
allow it retained in advance, as is provided in the national bank law, 
where no rate of interest is fixed by the state statute. It foUows that 
under the law of the stàtie only 10 per cent, interest could be charged 
upon the amount actUally advanced, and that the interest on the amount 
retained untii the maturity of the notes was that much over and above 
the 10 per centum interest on the money loaned, and a violation of sec- 
tion 5197, and subjects the défendants to the penalty prescribed in sec- 
tion 5198, Rev. St. U. S. The statute àlso forfeits ail the subséquent 
interest on the notes, which is added to the penalty. 

The défense set up in the fourth plea'is governed by the same rules 
stated in relation to the second plea, and, if proven, is a valid défense 
to the action so fârâsit relates to the matter set up in the plea. 

The fifth plea allèges that T. C. King & Co. were the successors of 
Timberlake & Nancè, and that whatever amount of interest was paid, if 
any, over and àbove the interest allowed by law, was paid byT. C. 
King & Co., whoalone areentitled to recover the penalty therefor. Sec- 
tion 5198 conférs the right to recover the penalty to the party paying 
it, or to his légal représentatives, so that this plea sets up a valid dé- 
fense to this action if sustained by the proof. 

The resuit is that the demurrer to the second and third pleas must 
be sustained, and to the fourth and fifth pleas must be overruled, with 
leaveto plead ovef.' 

The questions as presented in this cause hâve been ably arguéd by 
the learned Counsel on both sides, and numerous authorities read and 
commented upon; but the view of the question as pfesented to my toind 
dépends upon the proper construction to be put upon the sections of the 
Revised Statutes of the United StaAes referred to, and a few gênerai and 
well-recognized rules, rendering citations to authority unnecessary. 
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; Feancoeur V. Newhodsb. 
(CîreuU Court, N. D. Californla. August 6, 1890.) 

1. Public Landr — Railboad Géant— Exception — Minerai, Land. 

Where a grant to a raiiroad company excepts minerai land, the term "minerai 
Iand"meatis land known to be minerai land when the grant took efïeot or which 
there was then satisfaotory reason to be believe to bo such. 
a. Adverse Possession— Govebnment Titlb. 

Possession held in subordination to the title of the United States may be adverse 
asto anotherclaimant. 

. At Law. 

/This is the same case, the décision in which — on demurrer^îa re- 
portèd in 40 Féd. Eep. 618, where the facts alleged in the complaint 
arjb stàted. Somè three months before the commencement of the suit, 
fbt' a consideïation equal to the government price of agricuhûral land, 
th'e Central Pacific Raiiroad Company executed a quitclaim deed to plain- 
tifiF. in Which they "do remise, release, and quitclaim to the said G. H, 
^Ç'ranCQeùr, his hèirs, ahd assigna, ail the right, title and interegt that 
the said cbinpany, or the said trustées now hâve, or may hereaiter ac- 
(i[uiré ftom the government of the United States in and to" the premises 
in question, "reserving however, ail claim of the United States to the 
same as minerai land." 
'A.' L. Jïart and Geo. H. Francoeur, ÎOT plaintif 

',/. M. (S'grtteeK aiid /. B. iîemstem, for défendant. 
3eforeSAWYER, Circuit Judge, 

SawyÉr, J., (orally cfiarging jury.) I announce to you that I hâve 
P^repared some spécial issues in addition to the gênerai verdict, upon 
which I désire you to find. It may save future litigation. I will read 
thern to you so that you will be prepared to appreciate what I hâve to 
s^y upon thèse points. The first is — "We the jury in the above-enti- 
ttèd case. find for the"— plaintiff or défendant, whichever it tums out to 
bçV iToii will Write in either "plaintiff" or "défendant," according as 
you iind oh ail the issues in the case, 

",■''' '' ■ ' SPECIAL ISSUES. 

The'next one is: (1) Was the land in question known to be min-: 
CT^J, or wa^ there good reason to believe it was minerai, at the date of 
fi^ïpgithe nçiap of gênerai location of the route of the road, and the with-^; 
dpwai of the lands by order of the seqretary of the interior, on August 
2,, lé62? (2) Was the land in question known to be minerai, or was 
t^ere good reason to believe that it w«s minerai, at the time that the 
line of the road was definitely locatedlQ :1866? (3) Is the land inques- . 
tion, in fact, minerai land? (4) Had the défendant and his grantors 
been in the continuons, open and notorious adverse possession of the 
premises in question, claiming to be in the rightful possession under 
the laws, and afterwards under a patent of the United States adverse to 
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the claim of the plaintiff and his grantor, for a period bî five years next 
before the commencement of this suit, on June 28, 1889? 

Gentlemen, I will now proceed to state to you the law which governs 
this case, which is the province of the court to détermine. You will 
take, and apply it as given to you by the court, whether it meets with 
your approbation or net. It will then be your province to find the dis- 
puted facts in the case, and those issues you are to find, upon the testi- 
mony before you, either for the plaintiff or for the défendant, as the pré- 
pondérance of proof in your judgment requires. It only requires a pré- 
pondérance of proof. You are the exclusive judges of the testimony, 
and to you alone belongs the finding of the facts. You are to examine 
the testimony of each witness. You are the judges of the credibility of 
the witneïses. You are to consider the intrinsic character of the testi- 
mony, whether it is intrinsically probable or not. You will consider 
any circumstances which affect the credibility of the witnesses, and give 
the testimony of each witness such weight as you think it is erititled to 
receive, and render your verdict as the prépondérance of the évidence 
appears to be in your minds. The deed to the plaintiff from the Cen- 
tral Pacific Bailroad Company is dated February 13, 1889, only two or 
three months before the commencement of this suit. The deed, it is 
true, is a quitclaim deed, but if the title to the premises in question was 
in the Central Pacific Railroad Company at that tirae, that deed côn- 
veyed the title to Francoeur, and in that case, if the title was in the Cen- 
tral Pacific Railroad Company and conveyed to Francoeur, there must 
be a verdict for the plaintiff on that issue, aud the plaintiff -will . be en- 
titled to recover unJess the other défense of the bar, by the statute of lim- 
itations, is found in làvor of the défendant, in which case, of course, that 
will control. 

The first great question to détermine, is, was the title in the Central 
Pacific Railroad Company at the date of that deed? If it was, itmust 
bave passed under the act of 1862, granting lands to aid in the con- 
struction of the Central Pacific Railroad Company, and if the title vested 
under that act, then the United States had nothing left in it, and it 
eould afterwards convey no title by patent to the défendant in this case. 
The act of 1862 granted ail sections numbered with odd numbers within 
a space of 10 miles on each side of the road to the Central Pacific Rail- 
road, to which other right had not attached at the date of the anal def- 
inite location of the road, and minerai lands were excepted. If the 
land in question was minerai land within the meaning of that act, the 
title never passed to the Central Pacific Railroad, because it was not 
granted. It was excepted ont of the grant. If it was not minerai land, 
and there is no daim that any other rights had attached, then of 
course the title passed to the Central Pacific Railroad Company, so it is 
important to inquire whether, at the time the right of the company spe- 
çifically attached to- this land, it was minerai land, within the meaning 
of, this provision of the statute. If you should détermine that" it was 
minerai land, that ends the case, because the company had no title 
which it could convey to the plaintiff in this case, and he relies upon 
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nootlier fjtle. The conaplaint allèges àrid showe, and ail 6f the testi- 
mony shows, atd theré is none to the cdntrary, that thèse premises are 
in ifact minerai land. ' They wereworked for years and a large quantity 
6f goM taken out of them. They are in fact now, and were at the com- 
mencement of this suit according to their own allégations, minerai lands. 
If they were in fact minerai lands at the tinie of the commencement of 
this suit, they must necessarily hâve been in fact minerai lands in 1862, 
at t|he date of the passage of this act, and such lands as congress de- 
signed to exclude or except from the opei-ation of the grant, for the char- 
acter of the lands in this particular has not changed; but it has been 
held by the courts that only those are to be regarded as minerai lands 
withiniithè meaning of the act of congress, which were known to be min- 
erai, or which there was satisfactory reason to believe were minerai at the 
time of the attaching of the right of the company to those particular 
lands. As it has been stated in the language of the courts, the words 
"minerai land," as used in the act of congress, mean land known to 
be minerai àt the time the grant took effect, and attached to the spécifie 
land in question, or which there was satisfactory reason to believe were 
such ai said time. , Only such land as was known to be minerai, or which 
there was satisfactory reason to believe was minerai at the time the grant 
attached to the land, is excepted from the grant. 
o Gentlemen, you hâve the starting point that thèse premises were in 
fact minerai lands at that time. The question then arises, whether or 
not they were known, or there was suiRcient reason to believe, at the 
time this grant attached —and that is when the Une of the road became 
definitely fixed, according to my construction of the act^^to be minerai 
land, or whether there was sufficient reason to believe they were minerai 
lands. Perhaps that is a little too restricted, because there may be min- 
erai land on portions of land so apparent and obvious that any one 
seeing it, would know it on sight, and yet no one may bave been at that 
point to observe it at the time; yet because no one happened to be there, 
if the fact of their beiug minerai land is so obvious that it would bave 
been manifest to any one who inspected it, that, I take to be minerai 
land within the meaning df this act. But it is sufficient for this case to 
take the other définition. For the purpose of this case, thèse lands were 
in fact minéral. The question is, were they known to be minerai within 
the meaning of the act, or was there good reason to believe they were 
minerai. . 

Gentlemen, you hâve heard the testimony on that point. There is 
testimonj'here tending to èhow thatipersons did visit them, saw this 
mine, and sàw men at work on this vèry ledge as early as 1862, and ear- 
lier. That is a long time^ago. Of course you cannot expeet to find 
vèry definite and précise testiriiony in regard to transactions that occurred 
so. long ago, but you take that in connection with the fact that they 
were minerai, and takeisuch other testimony as was presented to you 
and give it such weight as you think it entitled td, for the purpose of 
detérmining whether it was known to be minerai, or there was good rea- 
son to believe at the time, that it was minerai. AU the testimony show? 



, ; ^RÂNCOEOR ». NEWHOUSE. 239 

flie land Vas good for nbthing for agrîcultural purpbses, and there waa 
very little timber on this pièce of land according to the testimony. So, 
if it was good for anything, it was perhaps good for mining purposes. 
You heard the testimony that they did not take it up, or if they did, 
and abandoned it, that they abandoned it, because they were unable on 
account of the inaccessibility of the mine, and the want of funds, to pro- 
ceed and wOrk the mine. In determining that question, tbis is to be 
taken into considération. It does not appear that the Central Pacific 
Eailroad Company ever made any claim to this particular pièce of land. 
They filed a list upon a claim of other land surrounding it, and on parts 
of the eame section, but omitted to file this, nor did they so far as the 
testimony ehows file any independent or separate claim. to it. The tes- 
timony shows also that it does not appear that the Central Pacific Railroad 
ever interferéd with the parties who finally took it up and mined there. 
It does not appear that they ever made any adverse claim. It does appear 
that they did not contest the application for patent even as late as 1885. 
When a person applies fbr a patent for mining land, the law requires that 
publication should be given so as to give plenty of time to ad vise the 
world of what is going on. The évidence shows, afiSrmatively, that the 
Company took no steps to oppose the issuing of this patent, under which 
défendant ciaims; and within two or three months before the commence- 
ment of this suit, the company executèd this deed to the plaintiff in this 
case, and took particular care to protect itself in the form of that deed. 
The deed is that "they do rémise, release, and quitclaim to thesaidO. 
H. Erancoeur, and his heirs and assigns, ail the right, title and interest 
-that said Company, or the said trustées now hâve or may hereafter ac- 
-quire from the government of the United States" in and to the foUowing 
described tracts of land, "reserving however ail claim of the United 
States to the same as minerai land." The small considération of the 
deed with the vast amount of improvements upon it, and the faet that 
they oiily rerriise and release and quitclaim their right and title, and 
'still protect tbemselves from any ciaims against the United States by 
this réservation, you are entitled toconsider in connection with theqther 
testimony as indicating.the probability that the company itself did not 
consider' that that was within the provision of the grant. That is not 
conclusivfi,' but is a circumstance in connection with the other facts in 
the case that you are entitled to consider in determining the first ques- 
tion submitted as to whêther, in 1862, thèse weire known minerai lands, 
or there was good reason to believe they were minerai lands. If they 
were in a known minerai belt also (and there is some testimony tehdihg 
to show that they were) that would be an indication that there might 
be good reason to believe there was a known iniûe hère to thoae who 
; saw the ledge. AU thèse facts you wiU take into considération. You 
will take into considération, also, ail of the contradictory testimony that 
you haveheard from the défendants, and, as the prépondérance appéars 
to be, find "Yes," or "No," and annex your answer to that question^ 

The next question which you are called upon to answer is: "Was-itoe 
^landiù question known to be minerai, oc was tbere.good reason .toi be- 
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lieve that it waa minerai, at the time that the line of the road was defi- 
nitely located in 1866?" That is, four years afterwards. The remarks 
I made with référence to the first inquiry are also applicable to this in- 
quiry. Then there is additional testimony hère with référence to the 
actual taking up of this claim and prospecting it between those times. 
The grant takes effect on the spécifie land from the time of the filing of 
the map of the definite location, or when no such map is ôled from the 
time of the definite location in fact of the road. The map of gênerai lo- 
cation was filed in 1862, but no map of definite location was filed until 
the completion of the road, so far as the évidence discloses. On the con- 
trary, the allégations in the complaint are that the road was definitely 
located in 1866. There is no allégation that it was located earlier, and 
the jpresumption is that they allège it at the earliest day justified by the 
iactsj and the jury are entitled to consider that that is the time when 
ithe road was definitely located, there being no allégation or avermeht 
that it was located on an earlier day, or you might say, the day before. 
Until that definite location, it could not be determined where the graht 
would fall, and to what land it would attach. When the definite loca- 
tion is filed, they cannot change it afterwards. Between the filing of the 
map of definite route, and the gênerai location, there was a right to vary 
the line, because instead of being 10 miles on each side of the road, 
there was 16 miles withdrawn within which to swing, 5 miles on each 
side, to vary the line of the road and still retain their rights. At this 
time in 1866, was the land in question known minerai land, or was 
there good reason to believe it to be minerai land? Take ail the testi- 
mony in the case, and find on that issue as you think the prépondér- 
ance of testimony is. There is considerably more testimony with référ- 
ence to that than there was in regard to the prior date — 1862. 

Is the land in question in fact minerai land? Upon that issue there 
is no conflict of testimony. It is alleged in the complaint itself that a 
gold mine was discovered as early as 1883, and the parties took it up, 
and took possession of it. The testimony ail shows that it was worked 
for years, and large quantities of gold were taken out, so that there isao 
conflicting testimony in regard to that question. If you find that this 
was known minerai land, within the meaning of the act, or land that 
there was good reason to suppose to be minerai land, at the time the 
grant attached, then it is within the exception of the grant, and you 
mustfind for the défendant. If you find that it was not known minerai 
larid, and there was not good reason to believe it was minerai land at 
the date; 1862, you will find for the plaintifïon that issue. As to the 
second daté, 1866, the same rule will apply. If you find it was known 
mineralland in 1866, the date when the road became definitely located, 
or there> was good reason to believe it was minerai land, you will find 
for the défendant. On the contrary, if you find that it was not known 
.minerai land at that date, or there was not then good reason to believe it 
was, yOu will find for the plaintiff pn^ that issue. If you find for the 
plaintiff on those two issues, the title would be in favor of the plairitiff, 
and you would bave to find a gênerai verdict in favor of the plaintifif, 
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unless the défendant establishes the défense of the statuts of limitations. 
The défendant has set up the statute of limitations. The law of Cali- 
fornia is, that if a person has been in the actual, notorious, adverse pos- 
session of land for a period of five years, the right of action of the real 
owner is barred, and the title as to him becomes effectually vested in the 
défendants. This suit was brought, and the complaint was filed on June 
28, 1889. The statute of limitations, therefore, began to run on June 
28, 1884. If from 1884, or prior thereto, this défendant, and his 
grantors, were in the actual, adverse possession- of thege premises contin- 
uously until the commencement of this suit in 1889, then the bar of the 
statute attached, the plaintiff caimot recover, and your verdict in that 
case will be for the défendant. If he was npt in such continuons ad- 
verse possession, your verdict on that issue will be for the plaintiff. If 
your verdict on ail the issues is in favor of the plaintiff, then you must 
find for the plaintiff, but if you find for the défendant on either one of 
thèse iééues, except the third, your gênerai verdict must be for the de- 
fendant, and you must answer thèse questions accordingly. 

What is an adverse possession? There is testimony tending to show 
that as early as 1882-83, parties went on this land, took actual posses- 
sion of this mine, and continued to work it continuously down to the 
commencement of this suit. Those who first took up the mine, took up 
as the évidence shows, 1,500 feet by 300 or 600, I forget which, and 
conveyed to their successors in interest by those metes and bounds. The 
grantees went into possession, and finally conveyed to the Eagle Mining 
Company. Then that cotnpany went into possession. There is testi- 
mony tending ta show that they worked continuously on that claim, ex- 
pended a large amount of money, away up towards the hundred thou- 
sands, in improvements in and about the mine, and continuously worked 
down to the commencement of this suit. If they did, they actually 
took possession of a portion of that land, and worked on it, claiming ti- 
tle to the fuU boundaries and continued in possession; that is, posses- 
sion of the whole, within the meaning of the law. They arenot limited 
to the précise portion upon which they stood and worked. No one else 
appears by the testimony to hâve interfered. There is no testimony that 
the Central Pacific Railroad Company ail this time made any claim to it 
at ail, and the fact that the Central Pacific Railroad Company did not 
make any claim, is no évidence that thèse parties held it under it and 
by agreetiient with it. The testimony âll tends to show that thèse par- 
ties held, claiming by their own right, first the mining claims as taken 
up and conveyed to them under the laws of the United States, and aft- 
erwards under the patent issued in pursuance of those laws of the United 
States upon such claim. I instruct you that the title for a portion of 
the time unless granted to the railroad company was in the United States. 
If it was in the United States, or believed to,bein the United States, it 
does not prevent the opération of the statute of limitations, if the claim 
was adverse to the Central Pacific Railroad Company. At least, the 
most that can be said is, that the matter was doubtful as to where the 
title was, and there was a good foundation for claiming that this was 
v.43F.no.3— 16 
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.minéral flairid, and excépted from' the gratit, so thât à party côuld very 
weli go in there in good faith» buy a claim, located by some one dsp, 
and nnder thelàws of the United States continue his possession, daim- 

: ing under thàt elaim , présent his claim for a patent to the. United States, 
obtaiii it, and 'coûtihue under it in ^ood faith. On that, question I will 
readyou a passage from the décision in the case of, JSai^ y. Martin, in 
45 Cal. 568, iwhich covers that exact ground. "It is net 'teqnisite thisit 
the party who relies on the statulë shbuld show that be Claims his title 
inhostilityto the United States."; Thèse parties did not claim in hos- 
tility, but *ientin under theilaws bf the United States, and finally got a 
patent. "He may admit the title in the United States, either with or 
without a daim on his part or the right to acquire^ the title from the 
United State3^:and it is sufficient if hehassuch possession as is required 
by ;the statutè; ând daims in hostility ito the title which the plaintiff es- 
tablishes in the action. " Id . And this doctrine was repeàted in McMantis 
V. O'iSWKmn, 48 Cal. 15. Thèse parties not ohly admitted the title of the 
United States/ ihutdaimed the right to enter under their làws, and they 
daimed a piateot under those laws and got it. They daim in hostility, 

-as far as thesevidence showsj to the title of, this complaînant. The tea- 
timony tends 'to show that their-possession commenced as early as 1882 
pr 1883 at the» latest. The testimony àlso .tends tb show that the pos- 
session was oqntinnous under thèse fclaimsto a part, with a claim tothe 
whole, acoording.tothe bouûdaries of thèir deed, down to thecommence- 

^ment "of this Mit, If you find tbàtito be a fact, the bar of the statute 
attachés, aiid yo» ihust fiodageneral verdict for the défendant, and a 
verdict for the défendant under l this last spécial issue subroitted to you. 

-Ifyou find they did not> and. were not in continuons possession adverse 
to.lhi8 plaintiff duriâg that tiraej! and.it was broken, they haVe failed to 
niaintain the bar.to the statuteiof limitation. 

' Gentlemen, this is ail I Ithink it Èeeessàry to say to you Upon the sub- 
jed;. , I haod toyou the issuesji The firat one you iwill find for the 

iplamtiff or défendant, as you find the case to be. ; If'ybu find for the 
plainliâ'j you jmust find in ail the issues against ithe défendant, except 
thé third.i If you find on ahy one except the third against the plain- 
tiff; yoùmust find- a gênerai vertiàct for défendant. As tb the others you 
will answer " Yés," or "No," aôcording as you find them to be. 

7be jury {ound for défendant, and la answer to each of the spécial issues 
ànswer "Yes.*' 
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In re CHRlsTENSESé 

(ÙMsvAi Court, N!)D.Caliifornia. Septetnber 4, 1860.> 

MnsnoiPiL Cokpokationb—Ordinanoes— Constitution al Law. 

A municipal ordiuanoe, requiring ail retail llquor dealers to procure a Uoense, 
,9nd ma^ing it an offense to retaU liquor without such license, and at the same time 
forbidding any such license to be issued unless upon thé arbitrary, iincontroUed, 
written consent of a certain desisrnated number of persons, tbere being no other 
Qualifications or conditions prescribed, violâtes the constitution of the United 
States, and is void. 

(StiÙàirus by the Court.) 

Pétition for Writ of Habeas Gorpva. 
Alfred Ctarke, for petitioner. 
Davis Lovderhack, contra, 
Before Sawybk, Circuit Judge. 

Sawyee, J. I am always extremely desirous of avoiding any interfér- 
ence with the state courts in the exécution of the law», or what purport 
to be the laws of the state, and do not interlére when the circumstances 
are such that I can find it consistent with my duty to décline action, till 
the state courts hâve at least had an opportunity to act. 

In Ex Parte RoyaU, 117 U. S. 241, 6 Sup. Ct. Rep. 734, the suprême 
court, while holding that the circuit court had jurisdiction by writ of 
habeas corpus to take a prisoner out of the custody of the state courts at 
any stage of the proceeding, when alleged to be held in violation of the 
constitution and laws of the United States, and to summarily détermine 
the case, further held, that where there were no spécial circumstances to 
influence its action, it had the discrétion to décline to interfère tiU the 
state courts could try the case, and even after trial and conviction, till 
an appeal or writ of error, where an appeal or writ of error lies, could be 
taken to the United States suprême court, and the constitutionality of 
the law be theie regularly determined in the ordinary course of judicial 
proceeding. This décision gave to the circuit courts and judges, in such 
matters, a much wider discrétion than I had before supposed was vested 
in them. The petitioner in this case applied to me about a year ago for 
a writ of habeas corpus to discharge him from arrest under the same ordi- 
nance now involved in this case. Acting upon the décision in /«^ Parte 
Eoyallt I declined to issue the writ, not because I did not suppose it was 
otherwise a proper case for a writ, but because I saw no spécial circum- 
stances in the oase to require me to act at thjat time, and I therefore re- 
quired him to go to the state courts for bis remedy, and to pursue it, as 
he was entitled to do, by the regular course of proceeding on writ of 
error to the United States suprême court. The only différence to him 
Would be in the channel through which he would reachthe court oflast 
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resort. I was exceedingly averse to, unnecessarily, putting myself in 
antagonism to the courts, and especially the higher courts of the state, 
over whose action I had no appeîlate jurisdiction in the ordinary course 
of prooeedings in the administration of the laws. 

He went to the state courts, and after something like a year's litiga- 
tion, as the pétition and record show, the ordinance now in question 
under which he was held was, by a divided court, declared to be valid 
net oiily tinder the constitution and laws of the state, but also that it 
violat'ed no provision of the constitution or laws of the United States, and 
he was remanded to custody, The record further shows, that after this 
decisioh, thé petitioner applied'to the chief justice of the suprême court 
of the state for the allowance of a writ of error, but that the chief justice, 
notwithstanding the fact that the décision was rendered by a divided 
court, refused to allow the writ, in conséquence of which he was de- 
prived of the right guarantied to him by the constitution ând laws of 
the United States, to hâve the question as to whether the ordinance does 
violate the constitution or laws of the United States, reviewçd by the 
suprême court of the United States — the tribunal having the jurisdic- 
tion to ultimately and authoritatively détermine the constitutionality 
and valîdity of the ordinance ih this particular. The justice of the 
suprême !court'allotted to this circuit being absent in Europe, he cannot 
apply to him for an allowance of the writ of error, and he is now utter- 
ly without remedy, unless it can be had on this writ. 

Under thèse circumstances, I do not feel at liberty under the laws of 
the United iStates, and under the décision iii Ex Parte RoyaU, to further 
décline to issue the writ, and, sumûiarily, examine the case, even though 
it devolves upon me in the exercise of this jurisdiction imperatively im- 
posed upon. me, to review, and, however unpleasant it inay be to me, if 
the ordinance is found to be unconstitutional, overrule the décision of 
the highesti court of the state.r, 

The ordinance requires that every party selling liquors at retail shall 
pay for and take out a "license at a specified rate," and that, "after Jan- 
uary 1, 1886, no license as a 'retail liquor dealer' *, * * shall be 
issued by the coUector of licenses, unless the person desiring the same 
shall hâve obtained the writteii consent of a majority of the board of po- 
lice commissioners of the city and county of San Francisco, to carry on 
said business; but in case of a refusai of such consent, upon application, 
said board of police commissioners shall grant the same upon the written 
recommendation of not less than twèlve citizens of San Francisco, ownjng 
real estate in thé block or square in which said business of ' retail liquor 
dealer' * * * is to bè carried on." It further màkes it a misdémeanor 
to violate any of the provisions of the ordinance. 

It also appears in, the recprd, that the petitioner tendered the araount 
of his license fee, and requested the written consent of a majority of 
the police commissioners to the issue thereof, ând it-was refused j that 
thère were not 12 citizens bf San Francisco owning reaV estate in the 
block or 'square iii which he desirëd to oarry on his; business as a liquor 
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dealer, and that it was therefore impossible to obtaîn the assent of 12 
such citizens, and that a lieense was consequently refused; that proceed- 
ing with bis business long before established, he was again arrested for 
violation of said ordinance, and he is now in custody in pursuance of 
such arrest. 

I am, myself, after due considération, unable to take the case out of 
therule laid down in the second head-note to the décision in Yick Wo v^ 
Hopkins, and Wo Lee v. Hopkina, 118 U. S. 356, 6 Sup. Ct. Rep. 1064, 
which reads: 

"A municipal ordinance to regulate the carrying on of public lanndries 
within tlie limits gf the municipality, violâtes the provisions of the constitu- 
tion of the United States, if it confers upon the municipal authorities arbitrary 
power, at their own will, and Without regard to discrétion in the légal sensé 
of the terra, to give or withhold consent as to persons or places, without re- 
gard to the competency of the persons applying, or to the propriety of place 
seleeted, for the earxying on. of the business." 

In commenting upon the view of the suprême court of Califohiia, that 
the ordinance then in questidn vested "in the board of gupervisors a liot 
unusual discrétion, in granting or withholding their asSent to the use of 
wooden buildings as laundries, to be exercised in référence to the cir- 
cumstances of each case, in view of the protection of thé public against 
fire," the United States suprême court in that case, said, on page 366, 
118 U.S., and page 1069, 6 Sup. et, Eep.: 

"We are not able to concur in that interprétation of the power conferred 
upon the supervisors. Theré is rtothing in the ordinance which points tosuch 
régulation of the business of keeping or conducting laundries. They seem 
iritended to confer, and actually do confer, not a discrétion to be exercised 
upon a considération of the circumstances of each case, but a naked and ar- 
bitrary power to give or withhold consent, not only as to places but as to 
persons. * * * The power given to them is not conflded to their discré- 
tion, in the legiU seuse of that term, but it is granted to their mère will. It 
J8 purely arbitrary, and acknowledges neither guidance nor restraint." 

The language quoted is just as applicable to this ordinance as to that, 
ihen under considération. In that ordinance it was made unlawful for 
^'any person or persons to establish, maintain or carry on a laundry 
within the corporate limits of the city and county of San Francisco, with- 
out having first obtained the consent of the board of supervisors," etc., 
and in the ordinance in this case, it is made unlawful for any person to 
«arry on the business of a liquor dealer without a lieense which could 
only be obtained upon the "written consent of a majority of the board 
of police commissioners," ot in default of that, upon the "written recom- 
mendation of twelve citi?ens," having property in the block or square 
where the business is desired to be carried on. What différence is there 
in the provisions of the two ordinances, except that the consent in the 
laundry ordinance. is to be by the board of supervisors themselves, while 
in the liquor ordinance the power to consent or reject, is delegated by 
the board of supervisors tothe police commissioners,- or to 12 eitizena 
«f the block. If tlie board of supervisors could not confer upon, or re- 
serve to itself this unregulated arbitrary power, it,.qertainly, çould not 
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dbitfév itmîJidto tlie poliée cdminission^, or tipoh prîvate parties hàving 
nô©flS«lE(lj'geïàti6ns whate^^er to tàe subjèct tilàtfer. 
i'tnrihe mse qfWo Leei il Sawy. 429,' 26 Fed. Rep. 471, this court 
differed ffOiH, the etate suprême court upôn the sâme point decided in 
Yick Wo V. HcrpUnSy and gave its reasons for so doing at length, but in 
defetence to the décisions of the suprême' court of California, it yielded 
its own convictions, aild reinanded thô petitioner, thinking it more 
seèmly that the question between the state and the national courts should 
be authoritativeiy settled by the United States suprême court, on ap- 
pealj than tÔ bring thèse subordinate courts into antagonism. The re- 
sillt was, both çàses weiit to the suprême fcoiirt of the United States. 
That court qupted largely from the opiflidh of this court, and approved 
its views. It consequently reversed the judgment of the circuit court, 
as it did of the suprême court of California, which this court had fol- 
lowed. Yick Wô v. Hopkim, 118 U. S. 356, 6 Sup. Ot. Rep. 1064. 
The décision of Justice Field in the Laundry Ordinance Case, 7 Sawy. 
5âl, 13 Fed. B^p. 229, is also in point, aiid to the same eSect. See 
In re Wo Lee, 11 Sawy. 429, 26 Fed. Rep. 471. 

It is sought by counsel for the city, as Was attempted by the state 
suprême court, tp fîistinguish this case frOm the Laundry Ordinance Case 
cited, on the groùnd that the laundry business is a necessary business, 
ah(i cannot be wholly suppressed, but only regulated, for the purposes 
of securing safety from fires; while selling liquors is supposed to bein- 
jùrlous tô soçîety per «e^ and may be wholly prohibited or permitted 
ùpon Buch conditions as loay be prescribed— that the power to abso- 
lijiitely pjohibit, necessarily includes the power to impose any terms or 
conditions, howe^rarbitrâry, no matter what, less than absolute pro- 
hibition, and (Jonsequently, that the power to grant or refuse a license 
mày be dèlegâted tb the ttrbitrary and unregulated Will of one or more 
pérsoiis, oflfïdàl or unoffibiaJ. I cannot as at présent advised, assentto 
this proposition. This ordinance does not limit or regulate, or purport 
to limït or regulate the sale of liqiiors. It would seem to be upon its 
face — -like other license ordinancés—^ mère revenue measure. It does 
not pi'ohibit the Mie of liqUors, or lirait their sale toàny particular por- 
tion of the cit^, or to any nùmber of persons, nor prescribe any qualifi- 
cations whatever whicij shall be necessary to entitle a party to a license, 
or prescribe any conditions or eharacteristics which shaU constitute a 
disqualification; and debar one froiin obtaining a license. It is not a 
matter of régulation at ail. .Itsimply provides that no license shall issue 
to any party ùnleès he ébtàiried thè writteii consent of a majority of 
police commisàibnèrs, or bf 12 property holdera in the same block, 
Wîthout indicâtitig àïïy conditions whate^v^r upon which the assent mày 
or bught to be givetii or'withheld. It leaves it to the absolute arbi- 
traryj unregulated' will of thé persons named. They can cbnsent to grant 
a libensia to every vagabond and disrepùtable person in the city, and re- 
fuse tb cotassent to a licôttse tô every respectable person in the city. The 
ordinande pérmits and aùthorizessuch action. It puts it in the absolute; ' 
arbitrary powéïof thèse persons, to contrai' the whole retail liquor trade 
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pf the cîty-;-withput regard to qualifications of the parties seeking a 
license, or to circumstances or conditions, or the interestg of society. In 
my judgmeht, an prdinance that upon its face permits and authorizes 
^uch discrimination and inequality of opération, is a violation of the 
constitution of the United States. I admit the fuU power of the state to 
prohibit, lirait and control the domestic liquor traffic, and to prescribe 
the qualifications and conditions applicable to ail of those who are to be 
permitted to sell liquors, but this is a very différent proposition from 
that which claims the authority to confer upon any oi^e or more persons 
thé arbitrafy power in accordaçce with their uncontrolled will, to regu- 
late thèse matters. It is not unlawful to deal in liquors or sell liquors 
At retaii in Oalifprnia, or Sap Francisco, any more than it is to keep a 
laundry, which business also pays a license. The record shows that 
■there are between 3,000 and 4,000 liçensed retail liquor dealers in San 
Francisco. It is only made unlawful to sell liquors when you cannât 
pbtaih the writtpn consent pf a certain number of men whose action in 
yielding or wîttiholding their èonsent îs jnfluenced by no qualifiqations 
orconsidei^tipnotherthan their own arbitrary will, governed perhapsby 
préjudice or other unworthy motives. Apd that was one of the grounds 
upon which the laundry ordinance unàer considération, was expressly 
and directly hçld by the United States suprême court to be upcqqstitu- 
tional. The police powers are thepowers whiç^ come into play in the 
Jicensing and regplating of both occupations. And in both instances they 
pperate upon the same légal principles, »nd they shpuld bave a similar 
ëqual and uniform àpplicatiori. 

Under this ordinance the police commissioners for anything in its pro- 
visions to restrain them, might consent to the license as retail liquor 
dealers, of every immoral person in the city, while consent might be 
withheld from every person who is respectable and suitable for the bus- 
iness. If they do not do this, it is not because they are restrained by 
any provisions of this ordinance. TheSe provisions permit it. 

In the Case of the Laundry Ordinance cited, it a.ppeared it is true, that 
tbegross discriminations^ which the ordinance permitted, were in fact 
made, in its administration. Thèse arrests for such grosa discrimina- 
tions, were doubtléss illégal «n that grotind also. But the discrimina- 
tions in fact made, cannot aflfect the validity of the ordinance itself. 
The ordinance was declared void because it permitted a discrimination, 
not merely because ita , permission was in fact made available in practice. 
The validity of an ordinance must bedetermined by its terms, by what 
it a.uthprizes, npt by the niapner of its exécution. It is valid or invalid 
irrespective of the manner in which it is, in fact, administered. lis ca- 
pability of being abused is the test. - 

In the case of the ordinance now in question no évidence was intro- 
duced as to the way in which it bas been, in fact, administered. The 
case was arçuedj submitted, and deoided upon the pharacter, terms and 
provisions of the prdinance itself. ' ■ y;r. 

, But the mode pf its administration wouldhe. irrelevant to the point 
;%pided, as tj;ie questipp, is,; ^ ifi t;h§ rYftUdity of Jàe ordinancfr itBdf, 
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ils it appears upon its face; and not whether it bas been bonestly or 
dishonestly admiaistered. The fact that it permits arbitrary discrimi- 
nations, and abuses in its exécution, dependiug upon no conditions, or 
qualifications whatever, other than tbe unregulated arbitrary will of 
c^tain designated persons, is the touchstone by wbich its validity is to 
be tested. That there are likely to be abuses as in the case of the laun- 
dry oïdiûance, both as to individuals and classes, there ia no reason to 
doubt, when an outburst of popular préjudice shall demand or counte- 
nancè it ; and it is also liableto be abused from more unworthy motives, 
considérations and influences. The otdinance should prescribe some 
conditions, qualifications or disqualifications, by which those who are 
to issue licenses are to be guided in their action, other than their own 
unregulated arbitrary wills. 

After careful considération, I am unable to take this ordinance out of 
the rule laid down in the second headnote in Yick Wo v. HopUna and 
Wo Lee v. HopMns, 118 U. S. 356, 6 Sup. Ct. Rep. 1064. As that dé- 
cision is cobtroUing so far as this court is concerned, I am bound to dis- 
charge the petitioner, however willing I might otherwise be to yield my 
individuàl views to the judgment of the suprême court of the state. 

Let the petitioner be discharged. 

Shôùld the city désire to appeal to the suprême Court of the United 
Statéb, an appeal will begladly granted. The question bas rèached such 
a staté, that it is of thé utmost importance that it be authoritatively 
decidéd. Until so decided the foregoing views will coutrol the action 
of this court. 



United States v. Holus. 
(JHttrtet Court, W. D. Soitth CaroUna. AugoMt 10, 1890.) 

WlTNBSS— COMPBTB^ÏOT— CjlIMINAL LaV. 

80 U. B. St. ttt Large, 80, whlch provides that a défendant cbarged wlth orlm* 
sball, at his own réquest, but not otberwisé, be a compétent vritness, does not ren- 
der compétent a défendant who, by previoui conviction of au infamous crime, ha» 
lost the'prïTilege of testifying. 

At Law. 

The défendant being on trial for vîolating section 6392, Rev. St., 
(perjury,) was called as a witness in bis own behalf. The district 
attorney objécted, producing the record of his conviction for an infa- 
mous crime, making him incompétent. 

A. Lo.throp, U. S. Dist. Atty. 

Ai Blythe, for défendant. 

SiMONTON, J. The aet of 16th of March. 1878, (20 St. at Large, 
80,) provides that a défendant charged with crime shall, at his own ré- 
quest j but faot otherwise, be a compétent witness; that is to say, he shall 
not labor under disability because hé is a party in interest, ahd, ho'tr 
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wîthstanding this, niay testify. But when a party offers himself as a 
witness in his own behalf he must be treated as any other witness, and 
is subject to any exception which would apply to any other witness. In 
other words, the act frees him from a disability. It does not confer on 
him any peculiar exemption. So when a défendant is put on the stand 
as a witness his gênerai character for truth maj' be attacked, and if he, 
by his conduct, had lost the privilège of testifying in courts of justice by 
the commission of an infamous crime, this will attach to him, and pre- 
vent him from testifying in his own behalf. 



Rapid Service Store Ry. Co. v. Taylob et al. 

(Circuit Court E. D. Michigatu Aiigust 8, 1887,) 

1. Patents tob Invention — Anticipation. 

Letters patent No. 325,435, for a cash and pareel carrier, igsned September, 188S, 
to Eobert A. McCarty, consisting of the combination, with a way and a carrier 
adapted to move tbereon, of a spting, arrangea to glve an initial impetus to the 
carrier for propelling It on said way, are not antioipated by the English patents 
for atmospheric rallways, issued to Jacob Brett in 1845, and to Thomas Swlnburne 
in 1846, nor by the loom patents. 

a. Bame — Limitation of Claim. ■ 

The ârst claim of said letters patent for the combination, with a way a,nd carrier 
"of means for giving an impetus to"said carrier, is limlted by the concluding 
words, "substantially as set forth, " and is but a claim for the way, the carrier, ana 
the springs. 

8. Same— Speoificationb. 

The third and f ourth claim of said letters patent are for the combination of a way, 
a carrier, and a sprinç, "construoted and arrangea "to give the carrier an initial 
impetus. Meld, that it was unnecessary for the détails of such construction and 
arrangement to be specified. 

4. Same — Inpeingemént. 

Said letters patent are infringed by a device in which the carrier is propelled by 
theelastlcity of air compressed oetween two pistons in cylinders of différent sizes. 

C. Same — Invention. 

Claim No. 17 of letters patent No. 325,618, issued September, 1885, to Robert A. 
McCarty, for a cash and pareel carrier, consistiqg of the combination with a car- 
rier of a réceptacle, removably locked to such carrier, and a spring cOrer for the 
réceptacle, held permanéntly by the carrier, isvoid f or want of invention, belng 
but the combination of two éléments which are nsed separately in lanterns. 

In Equity. 

This was a bill in equity for the infringement of letters patent No. 325,- 
425, .issued to Robert A. McCarty, September, 1885, for a cash and 
pareel carrier ; and patent No. 325,618, issued to McCarty upon the same 
date, for a new and useful improvement in store-service apparatus. The 
principal patent for a cash and pareel carrier contained the following 
Btatement of the invention : 

"The invention consists, prineipally, in projecting the carrier containing 
or supporting the cash or parce! along the way over or upon which it travels, 
by giving it an initial impetus of sufflcient force to impel it to its destina- 
tion, as distinguished from impelling the carrier by a coutinuousiy acting 
force, as by gravity, in the use of inclined ways down which the carrier trav- 
els. 
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; "In oarrying out my invention. I préferto employ springs in whichth» 
force jb9-.BtO!Ried ^pto project the carriers, and thèse springs I prèferto make 
stationary, asdistinguished from being supported by the carriers, and trav- 
eling tihereMfith. I àlso prefer tb use a horizontal way over whicli a carrier 
travels qalck siûd forth, andtd locate'a projecting device at each end ot tlie 
way, for^vliig the carrier an initial impetus sufiBcient to drive it-to the other 
end of the way, 

"For the pnrpose of illustrationj I hâve shown and shall now describe a 
spécifie ^ormof apparatus embodying my invention, wishing it to be under- 
stood, liowever, that I do not limit myself speoifically therelo, since the prin- 
cipleof the invention is capable of being embodied in varions formsof ap- 
paratus. " 

Claims 1, 3, 4, 6, and 7 are charged to hâve been iniringed by de- 
fendants, and they are as follows: 

"(1) In a ^^sb or parcel c^rrif^r, the cotnbination with a way and carrier 
adapted to mbve on said way, of means for giving an impetus to said carrier, 
for the purpose çt propelling it upon said way, substantially as set forth." 

"(3) Inacasb'6rparcel carrier, the coœbination, with a Way and carrier 
adapted to move on said way, of a spring constructed and arrangea to give 
an initiis|J,içftpeti|£| to said carrier;, 4orthe( purpose of propelling it on said 
wây, subatantially as set forth. 

"(4) Thè'àamé as the third« except that thespring is described as a 'station- 
ary' spring.* 

"(6) in à cash or pàrcel carrier, the combination with a way and carrier 
adapted to move on said way, of a projecting device located at each end o£ 
said wây, ;forglvîhg such carrier au initial impetus sutticient to drive it ovep 
the way substantially as set fortlj. 

"(7) The sà'me as nùmber six; éxcept that the words 'stationary spring' 
are substituted for ' projecting device.'" 

JPatçnt Nû, 325,61$ desctlli^s, à pecnliar détachable cup, and it wa» 
Claimed thàt défendant infringfld the seventeenth claim of this patent. 
Messrs. Parker & Burton and M. B. PhiJlip, for plaintiff. 
GeOi H< XotA«5)y for défendants. 

BKawiNj^.J,;l.« Objection istakenYo the first claim of plaintifiPs prin- 
cipal p8tçfaf;(ftnd the sixth' is lîke; unto it,) that it is an attempt to as- 
sert làjnaonopoly ïbr eyery niethoâ of giving an impetus to a cash car- 
rier, irrèspèctîveof the motive power; in other words, that it is a claim 
for the principle of proptilsion, and not for a mechanical contrivance. 
We tihin^ this claim is either toQ broad, or too indefinite to be of any 
^étvice'tb the jilaîhtiff. If it hé;éonstrued as a combination ôf a way, 
à barrier' adapted to taove oiï yuchwaj-, ahd bf any and every méans 
fôir gi^^ng an irn^ëtus to sùch cs$xûéT, then- ît is too broad , since it would 
iiïdude pToritilsioh by "thé hand. ' It is an attempt to patent thé prih- 
cijilè of prôjjellin^ a carrier by ah inipetus given at the end of the wire. 
It is well settled that this cannot be donc. 'Thus, in Wyeih v. Stone, î 
B'tory, 273, it wàs hèld that a cMim for cutting ice ôf a ùniform size,by 
l|ieans of an appar^'tvis worké^, by other ^ower thah human, was thé 
claim of aja abgtraçt principle, jind therefore ypid. i So in O'EeiHj/ v. 
Morset 15 How. &2, 112, the eighth claim of the, Morse patent, which 
was the use of the motive power of the electric or galvanic current, 
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however dèvelôped, for marking or printing intéllîgible characters at any 
distance, was beld to bè an attempt to shut the door against the inven- 
tions of other. persons to bring about the same:result,and, therefore, not 
maintainable. Curt. Pat. §§ 243, 244. 

But if this gênerai description is to be construed as limited by the 
concluding words of the claîm, "substantially as set forth," and this we 
deem to be the proper construction, {Slone v. Sprague,. 1 Story , 270; Grfl,y 
V. James, Pet. C. C. 394; Seymour v. Osbome, 11 Wall. 516, 647,) a new 
diflâculty is encountered, since his use of springs is only one, and the 
"préférable, " method of giving the carrier "an initial impetus of suffi- 
«ient force to impel it to its destination, as distinguished froia impelling 
the carrier by a continuously acting force, as by gravity, in the use ôf 
inclined ways." The "initial impetus" hère described is quite as gên- 
erai, and, in fact, a mère restatement, in slightly diËferent language, of 
"the means for giving an impetus" stated in the claim, and is eqvially 
objectionable as embodying a principle. 

We are forced then to construe this claim in connection with the 
Springs described in the spécifications and illustrated in the drawings; 
and thus limited, the first and sixth daims are practically the same as 
the third and fourth, viz,, claims for the way, the carrier, and the 
springs used in producing the impetus. 

2. No infringement is claimed of the second and fifth claims. It is 
also argued that the third and fourth claims are void upon their face, 
because they do not contain éléments enough to make an operative com- 
bination. They are for a way, a carrier, and a spring, but no mention 
is made of the means of putting the spring under tension, viz., the cord 
by which the rubber spring is elongated, nor of any means of holding 
the car while the spring is being put under tension, viz., the catch, 
which holds the car untir the spring is stretched, and then releases it 
and permits the spring to propel it. We had occasion to consider this 
subject very fuUy in the case of Inapirator Co. v. Jenks, 21 Ped. Rep. 
911, and then came to the conclusion that in drawing the claims for a 
combination patent it was not necessary to include any éléments ex- 
cept such as were essential to the peculiar combination, and affected by 
the invention. Other portions of the machine are usually shown in the 
drawings to exhibit their relations to the patented combination, but they 
are whoUy unnecessary to the validity of the daims. As said by the 
suprême court in Loom Co. v. Higgins, 105 U. S. 680, 586: In setting 
forth his claims, the patentée "may begin at the point where his inven- 
tion begins, and describe what he bas made that is new, and what it re- 
places of the old. That which is common and well known is as if it 
were written out in the patent, and delineated in the ^drawings." It is 
perfectly manifest to the ordinary observer that a cord passing over a 
puUey is necessary to stretch the rubber spring, and the catch to hold 
the car while the tension is being applied. But neither of them were 
any part of the invention. While the omission of anything absolutely 
material to the utility of the invention described is a fatal defect in a 
description, this rule does not apply where the omission would naturally 
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be supplied by any person skilled in the art when making the device. 
la Garr v. Rke, 1 Fish. Pat. Cas. 198, 204, it is said that the patentée 
heed not specify the kind of powerto be applied, nor the method of ap- 
plying it in working the machine. Indeed, it is extremely dangerous 
to thô vàlidity of a claim to iuclude unnecessary éléments of a combina- 
tion, since an infringement would be avoided by the omission of any 
one of the éléments. • Of course, the omission of an élément becomes 
easier, as the number of éléments increaser» For example, if the pat- 
entée had included the cord and catch, and the infringer had discovered 
some method by which thespring could be operated without sueh cord 
or catch, it would be fatal to plaintifFs case, though the infringing dé- 
viée had included every other élément of its claim. The claims them- 
selves speak of a spring"constructed and arranged" to give the carrier 
an initial inipetus, but the détails of such construction and arrangement 
are quite unnecessary to be specified. In this view the cord and catch 
are really a part of the spring itself. 

3. Starting then with the assura ption that this is a patent for a spring 
projector of a carrier over a wire railway, we are next led to consider 
whether it is anticipated by any of the devices offered in évidence. 
The English patent to Jacob Brett, issued in 1845, for atmospheric pro- 
pulsion, and the manufacture of tubes for atmospheric railways, covers 
an atmospheric railway in which compressed air distributed from a rés- 
ervoir through pipes is employed to propel a car or train of cars. The 
The gênerai arrangement of the device is as foUows: At a central sta- 
tion, at which the air is compressed, is a réservoir or holder for the air. 
From this réservoir or holder the air is distributed through pipes to de- 
vices which project upward through the track, and which are intended 
to operate in connection with the car when it cornes along. The pro- 
jections upward through the track are placed at or about the distance of 
8,000 yards apart, and, from one of thèse upwardly projecting devices 
to the other train, is supposed to travel by the impulse it reçoives while 
passing over the upwardly projecting device, which is, in fact, a fixed 
piston co-operating with a slotted tube placed underneath the engine or 
car. The patent is obviously the resuit of some of the futile experi- 
ments that werë made in England, when the science of railway travel 
was in its infancy, and before the présent method of propelling railway 
trains had beeome firmly established. The device does undoubtedly 
eoïitain a way and carrier, and a method of propulsion by means of at- 
mospheric elasticity, and is thua within the literalism of plaintiff's pat- 
ent. At the same time, we think it very far from being an anticipation 
df this patent. Itis not, in any sensé of the term, a cash carrier, or a 
device adapted fqr use as such. Indeed, it is intended for a purpose so 
entirely dissimilar to that of a cash carrier that not only would it re- 
quire invention to adapt it to that purpose, but we cannot conceive 
that it would be of any service to McCarty as a suggestion of a cash 
carrier. It lies so far out of the track of the patentee's invention that 
if he had seenit while engaged in bis experinlents, he would probably 
nèver hâve given it a second thought. We do not mean to say that a 
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raîlway car might not be constrûcted and propelled along a suspended 
cable in such a way as to suggest an adaptation of the same principle to 
that of a cash carrier device, but we are very clear that no such hint 
is contained in the Brett patent. We understand that under the case 
Tucker v. Spalding, 13 Wall. 453, in order to constitute a double use, 
the structure and action of the prier machine must be such as to sug- 
gest to the mind of an ordinarily skillfiil mechanic another use to 
which it could be applied without material change. Indeed, considering 
the recognized mànner in which ail railway cars are and ever bave been 
propelled along the rail, we may take judicial notice of the fact that the 
Brett device is an old and abandoned experiment, which was never nor 
could hâve been of any practical use, although, as a mechanical device, 
it might be made to send a locomotive a short distance. The patent of 
Thomas Swinburne, of 1846, for an atmospheric railway, is open to the 
same criticism, and contains, if possible, a slighter suggestion of the 
McCarty device than the Brett patent. It refers to and describes an 
impossible and useless method of propelling trains over a track, by giving 
them at intervais, an impulse by the use of compressed air in the direc- 
tion of their movements. As an anticipation of the McCarty patent, it 
is hardly worth a serious considération. The Taylor patent is for a 
windlass water elevator. It shows an inclined track upon which travels 
a water-bucket and carrier. The wire, as it leaves the bouse, is for a short 
distance nearly horrizontal, and then descends rapidly to the spring. It 
is provided with a car to which is attached a bueket. The car and 
bucket are let dawn the wire by an ordinary windlass. After the bueket 
is fiUed with water, it ishauled up by the windlass and cord.and when 
it reaches the horizontal way it catches the end of the spring, and is 
drawn against the force of the spring to the house, where it is emptied. 
On the windlass being released or thrown in the other direction, the 
opération of the spring is to throw the car and bueket along the hori- 
zontal portion of the way until it reaches the incline, when it descends 
by force pf gravity. This undoubtedJy resembles the McCarty patent 
somewhat more nearly than the two devices heretofore considered. The 
initial impetus, however, given by the spring in this case was not de- 
signed to propel the car over the way, but as the patentée himself states, 
merely "to discharge it from the receiver, so that it may pass down the 
wire by its own gravity, the wire within the receiver being nearly hori- 
zontal." The weight of the rope attached to the car, and by which it 
is hauled up, and the friction caused by the necessity of unwinding the 
windlass, would efFectually destroy the projectile force of the spring, 
and prevent its opéra ting to give an initial impetUs to the carrier for the 
purposeof propelling it on the way, in the manner described in plain- 
tiffs patent. If the wire in the Taylor patent were horizontal, there 
would bave to be another rope to haul it in the opposite direction from 
that in which the windlass hauls it, and the pull on this rope would 
not only be against the car, but also against the other rope, and the 
windlass for working it. No initial impetus could be given to the bueket 
and the carriage, which would be sufficientto suddenly set the windlass 



;3fô .r 1 ITEDEBAL befobtbb; vol. 4'3i' ■ 

fiiî motion and Keep it' in motion. Tbe devicè îs a slight modificatiim 
'Of àiiibther and famiiiar device, by which cars are drawn over wires by 
^ropies pulling in opposite directions, or by a ro^e in one direction, and 
th« force of-gravity in the other. 

Thé loombpatents, in ail of which à shuttle is thrown from one end 
of it» ï)ath to tbe other by the blow or pnsh of a picker-staËF operated by 
tiie force of a spring, the Hotchkiss patent, by which a toy niouse is 
projeoted by an interior spring, and the Ireland patent, by which a toy 
fire'-engine is propelled from its house by the recoil of a rubber spring, 
are ail ïclaimed as anticipations of the McCarty patent; but in none of 
them 18 there a way or! a carrier in any proper sensé of the word. They 
no more eontain the principle bf McGafty's invention than does the ordi- 
na;ry Ispring gun to which they are much more closely allied. They ail 
refeemble the MçCarty patent, in that they eontain the principle of pro- 
pWsioniby a spring, which isas old as the use of the bow and arrow, 
but none of them cbuld be adapted to a cash carrier without the employ- 
laent of the inventive faculty. But if there were any doubt regarding 
this. question, we should still corisiderit our duty to résolve the doubt 
in favbr of the patent in this case, since it is shown that the device bas 
gonè into very gênerai use, and has largely supplanted cash carriers pro- 
pelled iby other means. While the single fact that the device has gone 
into gênerai use, and has displaced other devices which had previously 
been employed for analogous uses, does not establish in ail cases that 
the later device involves a patentable invention, it may, however, always 
be considered; and when the other facts in the case leave the question 
in doubt; it is sufficient to turn the scale. Smith v. Vvlcawiie Co., 93 U. 
S. 486, 495. ^ 

4. Beyond doubt the most important and serious question in thia case 
is that of infringement. Defendant's apparatus, as desoribed by the plain- 
tiff's expert, Mn Brevocirt, isas follows: 

"Defendant's device consists of an upright cylinder with a piston in it, 
which piston can be by the operator moved up and down witliin the upright 
cylinder.' Frojecting at rigbt angles from the lower part of the cylinder is 
another cylinder sm^er in diameter than the upright cylinder, and havîng 
within it a pia;ton attached to one end of a pislon-rod, which projects through 
the forward end of the horizontal cylinder. This piston>rod, at tbe end, is 
provided with a spring plunger, the shaf t of which is smaller than the piston- 
rod. This plùhger can be pushed into tbe piston-rod for the distance of about 
half or tbiee-eighths of an inch. On the end of the horizontal cylinder two 
jaws are arranged, which are (jrovided with springs, and which jaws are 
forced apart by tbe outward movement of the end of the piston-rod. The 
çatcbes at their -outer extremities are provided with hooks or jaws, which 
catch around tbe carrier. Thns, the carrier cannot move along the wire un- 
til thèse jaws or catches bave separated, and this séparation is eflected by the 
advance movement of the piston-rod of the horizontal cylinder." 

It will be observed hère that the défendants do not employ a metal- 
lic or rubber spring to project its carrier, but we apprehend, and we un- 
derstand it to be admitted in this case, that if the carrier beactually 
propelled over the way by the elastic expansion of an imprisoned body 
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of compressed air the McCarty patent is infringed. The theory of the 
défendants in this connection is that the air contained in the cylinders 
between the pistons is simply a médium, tvhich transmits the power 
applied to the main or upright piston to the plunger or horizontal piston. 
It becomesmaterial,then,to inquire whether the piston in the horizontal 
cylinder is propelled by the elasticity of the compressed air behind it, or 
whether, if the two cylinders had been fiUed with a non-elastic liquid 
like water, the same efifect would be produced. It is very évident that 
if the two cylinders and pistons could bemadeperfectlyair-tight, asthey 
are in oneof the exhibits furnished the court, the descent of the main 
piston would compress the air; and when this piston had reached a cer- 
tain point, the elasticity of the air so compressed would be sufficient to 
drive the horizontal piston, which would start suddenly forward and 
Project the carrier- On the other hand, if the pistons were very loosely 
fitted to the cylinders, no amount of force and no rapidity of movement 
would be suflBcient to propel the horizontal cylinder, since the airwoUld 
escape so rapidly as to be of no service. This is manifest in the defend- 
ant's device, since, if the lever is pulled down slowly, and the air is thus 
given time to escape, the horizontal piston is not moved. It is thus es- 
sential to the opération of defendant's device — Mrst; that the pistons fit 
50 tightly tbàt the air will not escape as fast as it is compressed by the 
main piston, and yet so loose that it will move easily along the cylinder; 
second, that the lever be pulled rapidly down in order that the air shall not 
be given time to escape; so that for every inch of travel by the main 
piston the plunger piston travels five and two-tenths inches, the relative 
cubio capacity of the two cylinders being as nine to four. The experi- 
ments of Mr. Brevoort tend to show that assuming that it takes four- 
tenths of a second to make the whole stroke of the lever from top to 
bottopii the lever must pass over more than one-third of its stroke be- 
fore the horizontal piston moves at aU; in other words, the air must be 
compressed to a certain degree before the plunger will start. We ap- 
prehend that if the vertical cylinder and its piston were removed alto- 
gether, no amount of atmospherio force applied, as, for example, by 
a pair of hand bellows, would be sufficient to drive the plunger piston. 
The only impression we can get from the testimony and expérimente 
is that it is the elasticity of the compressed air that drives the plunger 
piston forward, and hence that the device is an infringement. Even if 
the defendant's theory were correct that the air acts simply as a mé- 
dium through which the power is transmitted from one piston to the 
other, we are inclined to think that this air-impelling device is such a 
well-known équivalent to a spring device as to constitute an infringe- 
ment. In the Stever patent for the shuttle motion for looms, there is 
an example of initial impulse given directly by spring. An ordinary 
barrel or clock spring, having been previously wound up, is let off at 
the proper time, and throws the shuttle to the opposite side of the ma- 
chine, while a duplicating arrangement throws it back again. In the 
Ross loom patent of 1873, there is a similar spring employed to drive 
the shuttle back and forth. In the Richardson patent of 1872, which 
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is'àrso a loom niechahism, there is a car which travels across the ma- 
chine and carries the shuttle. This car is impelled by tbe movement of 
the piston in a cylinder. The movement of the piston being transmitted 
to the shuttle carrier by a body of air interposed between them, there 
is, therefore, shown in this patent, an air-impelling ■ device, having a 
large chamber and a sraall chamber, and means for compressing the air 
to throw a shuttle, as a mechanical substitute for the spring device used 
in the other patents. The patent in suit is one of considérable impor- 
tance, and appears to be the first in which the idea of propelling the car- 
rier over a way by an initial impulse was reduced to a practical form. 
We think it entitled to a libéral application of the doctrine of mechan- 
ical équivalents, ànd as defendant's device is a manifest attèmpt to seize 
upon the dominating idea of the patent, and to évade the letter of the 
daims, v?e think plaintiff is entitled to the benefit of any reasonable 
doubt upon the question of infringement. 
■ 5. The seventeenth claim of patent No. 325,618 is as foUows: 

"In a store service apparatus, the combination with a stretch wire of a 
wheel carrier traveling thereon, a réceptacle removably locked to such car- 
rier, and a Bpring cover for the réceptacle held permanently by the carrier sub- 
atantially ^s ^et forth. " 

The: réceptacle is locked to the carrier by a ring containing two slots 
in the. ordinary manner in which a lamp is inserted in a lantern; from 
the bobtom the isprîng is such as is sometimes used in the lop of a lan- 
tern to hold the glass firmly in place. The invention consists only in 
Gombining the two. in inserting the cash box into the carrier, and in 
holding it firmly by the aid of the springs. As both éléments of the 
comfcination are shown to exist in a lantern offered in évidence, though 
acting independently, we think there was no invention in combining the 
two, and the plaintiff's claim under this patent is not maintainable. 
There must be a a decree for the plaintiflF upon the third, fourth, and 
seventh daims of the first patent, an injunction, and the usual référ- 
ence to a master to compute the damages. 
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Henderson V. Cabell et al. 
(Circuit Ccnirt, N. V. Texas. Juno 3, 1890O 

1. REMOTAi OF Causes — Motion to Rbmand— Gbounds. 

It is no ground for a motion to romand a cause to the state conrt that the pétition 
for removal was not joined in by one of the défendants, who is merelj; a nominal 
défendant, against wbom plaintifC seeks do relief, and who asks no relief against 
plaintift. 

2. SaMB — JUBISDICTIONAI, AMOUNT. 

The suit had been brought in the state court to recover $3,500. Plaintlft alleged 
as ground for his motion to remand that he had brought suit in the district court 
on the same cause of action to recover $4,500, but that défendants procured the dis- 
missal of that suit on the ground that the amount actually due was less than $3,000, 
and that hence they were estopped f rom removing the présent suit to tbe circuit 
court. Held that, by suing to recover $3,500, plaintifl is estopped from raising any 
objection to the jurisâlction of the circuit court based on the amount claimed. 

At Law. On motion to remand. 

0. C. Cohb, for plaintiff. 

J. M. McCormick, for défendants. 

McCoEMicK, J. On July 26, 1888, the plaintîfF instituted this suit 
in the state district court for Dallas county, claiming damages in the 
sum of just $2,000. After the time at which défendants were required 
to answer this pétition by the rules of practice in said state court, and 
after défendants had answered the same, the plaintiff filed his amended . 
pétition, clainiing damages in the sum of $3,500; and thereupon the dé- 
fendants presented their pétition and bond for removal of the case to 
this court, on the ground that there was involved in the controversy a 
fédéral question, stated in the pétition for removal. On the Ist day of 
October, 1889, the state court accepted said bond, and ordered the re- 
moval of the pause to this court; and the transcript was filed in this 
court on the 21st day of October, 1889. The plaintiff now présents his 
motion to remand the cause on the following grounds, to-wit: 

"First. It appears from the record herein that ail the défendants did not 
join in the pétition and bond for removal filed herein; the défendant S. C. 
CJarroir not joiiiing in the same. Second. The bond for removal lierein is not 
payable to S. C. CarroU, the défendant not joining in the removal; and there 
is no removal bond herein payable to said S. C. CarroU. Third, The bond 
for removal is not condiiioned as required by law, in that it fails to bind the 
petitioners for removal to appear and enter spécial bail in such suit, if spécial 
bail was originally requisite thereiii. Fourth. The petitioners for removal 
did not file à copy of the record, and enter their appearance in this court, on 
the flrst dayof its next session held next after flling the pétition and bond for 
removal in the state court, nor within twenty days after flling said pétition 
and bond for removal in the state court. Fifth. It appears that the tran- 
script from the district court of Dallas county is an incomplète record of the 
proceedings had in said district court, in that it does not contain a copy of 
the answer of S. C. CarroU, which was flied in said district court prior to the 
flling of the pétition for removal therein. Sixth. As f urther cause for re- 
manding, they show that on May 3, 1887, the plaintiff herein filed in the cir- 
cuit court of the United States for the northern district of Texas, at Dallas, 
a: suit against W. L. Cabell and others, the défendants, petitioners for re- 
v.43F.no.4— 17 
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moval herein, on the same and identical cause of action herein declared on by 
plaintiiï, in which he clRir^ed $4,500 damages» and that the défendants, pe- 
titloners for removal lièrein, appeared in said cause in sald United States 
court, and on June 2, 1,888, flled tlierein a plea to the jurisdlction, in which 
they set ont that the plaintiff thereih had Wrongf ully alleged the value of his 
goods taken, and damages suflered, at au amount exceeding $2,000, for the 
purpose 0^ qonferring jurisdîctloh upon said court, whereas in fact the value 
of bis goode taken, and damages suffered, did not exceed $2,000, etc., and 
they prayed that Ms suit be dismlssed for want of jurisdiction; that said plea 
to the jurisdictinn was upon its merits submitted to a jury, who returned a 
verdict tliereon infavorof the défendants petitionlng f or removal herein, and 
judgment was aqcordingly entered in said Unitod States court in favor of the 
défendants therein, they being the identical défendants petitionlng for re- 
moval herein, and against the plaintiflE thèrein, he being the identical plain- 
tiff hereiîi, dlsmissing said càpse, it being the identical cause herein sued on, 
from sai4 United States court, for want of jurisdiction, and awarding costs 
against the plaintiff; that said judgment of dismissal was rendered on June 
5, 1888, and still remains in f uU force and effeot, in no Wise reVersed or made 
void, and tliis they are ready to verify by the said record. Wherefore, they 
say that it is res adjudicata; that the court has hpt jurisdiction to héar and 
détermine this cause; and that it should be remanded to thé staté court, 
whence it was removed. Seventh, As further ground for remanding this 
causCrthey say that by réasoiiTof the actsof thte défendants petitionlng for re- 
moYai herein, 4one as above set forth, in not permitting this cause to go tO' 
trial upon its merits in t^e s£^id United States court at Dallas, when the same 
was befdre said court, asabov^get forth, but in interposing said plea to the 
jnriâdictibn, and prosecuting the same to final judgment in,tbeir favpr, as 
abovè set forth, àhd thereby forcing plaintiff to flle his Suit in tiiestate court, 
or elseiabandon bis (^use of aëtion altogetber, they are forever estopped and 
preyented frofii removing this «anse to this court, and therefore it should be 
remanded." 

The plaintiff asks no relief against the défendant CàrroU; expressly so 
states thàt the plaintiff asks ho relief as against said Carroll. He is 
clearly a purely nominal défendant. He asks no relief àgàinst the plain- 
tiff, except to be let alone. By thns joining a nominal defèhdant who 
will not unité with the rèal défendants in an application to remove, the 
plaintiff oannot defeat the ïèal défendants' right to remove. Allen v. 
MKer, 11 Ohi6 St. 374. This disposes ôf the ûjrst, second, third, and 
fifth grpundS] bf the abovè rpotion. 

As to the ïourth ground, the facta are thçse: The first term of the 
circuit court for this district, after the order of removal was made, waa 
held at Graham, in Young county. In this district there is only one 
clerk for thé circuit court; but he has three deputiés, who in point of 
fact réside and usually remaîn at the several points where the terms are 
hdd. Chàïles H. Lednum, Esq., is one pf thèse deputies, and résides 
at Dallas, anc} the one who recçived the transcript in this case at Dallas 
on the 21st day of October, 1889, and placed the file mark on it on that 
date, The défendants, while insisting that placing thé transcript in the 
hands of taie clerk, at any bf his oflSces or places for the proper custody 
of such papers, *ithin thé 20 days from the day of thé order of removal, 
was a' cotiipliânce with thèîr duty, yet présent as a reason for plaoing it 
in the hands of the.clerk's deputy at Dailas, instead of at Uraham, that 
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théy were unable to get the transcrîpt from thestate court until the 2ist 
day of October, thie last day of the 20 days allowed when the next term 
occurs -within less than 20 days from the making df the order of removal. 
From the record it appears that ail the parties réside at Dallas. The 
attorneys also réside at Dallas. The matter is not jurisdictional. I do 
not thînk the fourth ground well taken. 

As to the sixth and seventh grounds of the motion, the plaintifF, hav- 
ing sued the défendants for the sum of $3,500 in the state court, will 
not be heard in this court, on a motion to remand, to say that the 
amount iuvolved is not sufficient to give this court jurisdiction. What- 
ever use the défendants may be able to make of the matters presented 
in thèse grounds of the motion, it is clear to my mind that the plaintiff 
is estopped by his subséquent institution of this suit for $3,500 in the 
state court from presenting thèse grounds for his motion to remand. The 
motion is refused. 



ScEiPTER V. Bartleson et al 
(Circuit Court, D. Minnesota. July 7, 1890.) 

1. MoRTOAaES— Rédemption— Cbebitors op Mobtgagoe. 

A judgment creditor who lias redeemed sufflcleat property of his dehtor from 
foreclosure to satisfy his judgment oanuot make a vaud rédemption of other prop- 
erty. 
3. Same— Sale bt Cheditob. 

Persons purcbasing from a judgment creditor lands redeemed by him after 
enougta had been previously redeemed to satisfy his judgment cannot claim as inno- 
oent purchasers. 

In Equity. On bill to remove cloud froin title. 
WameTf Stevms & Lawrence, for plaintiff. 
Cbaa. J. BarÛeson, for défendants. 

MiLiBE, Justice. It seems that one Sprague was the ownep of certain 
lots, the subject of «ontroversy in this suit; that he and his wife after- 
wards sold his interest to Scripter, the présent plaintiflf. The object of 
the bill is to relieve the title which thus came to him through the Spragues 
of a cloud cast upon it by an attempt to redeem the lots in controversy 
from a judicial sale against Sprague. The redemptioner, Francis Mar- 
tin, had a judgment against Sprague in the common-law court. Sprague 
had several pièces of property covered by différent mortgages. The 
mortgages were foreolosed, and the property sold under them. Martin, 
exercisiiig thé right of a judgment creditor to redeem, redeemed some 
of the lots which werfe first foreclosed and as to which the time of ré- 
demption would bave been first to expire^ After a while he proceeded 
upon the saine judgment to redeem the lots sold later, which are the 
ones in controversy. Martin, after redeeming thèse lots, sold them to 
various persons, who are made parties to this proceeding, and the objéct 
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of the bill is to hâve a déclaration that ail thèse attempted rédemptions 
which were a cloud on the tille of Scripter, who got his title direct from 
Sprague, were void and ineffectuai, and there is a prayer to hâve the 
cloud removed. 

It is conceded that Martin, under the first rédemption, received prop- 
erty which was three times the value of his judgment, and that it never 
was redeemed from him. Plaintiff insista that his judgment was thereby 
satisîied, and that he had no power or authority under that judgment 
toredeem the second pièces of land, which he attempted to do, though 
the sheriff permitted him to go through the forms of rédemption, and 
gave him certificates. The suprême court of Minnesota, in a case grow- , 
ing out of one of thèse lots, (not a direct bar to this suit, because it was 
not between the same parties,) has decided that when an owner of a 
judgment undertook to exercise the right of rédemption, and got prop- 
erty which was sufficient in value to satisfy his judgment, the judgment 
thereby became ineffectuai, and he could not redeem any further, or 
from any one else, under it. Not only do I feel bound to follow the 
ruling of the suprême court in this case, but I concur in it. I bdieve 
where a man exercises this rather extraordinary right of rédemption, 
which is really a proceeding of his own, and says, "I redeem," that if 
the property redeemed is sufficient to satisfy his judgment the judgment 
is satisfied, and is extinct. The objection urged to this view of the sub- 
ject is that thèse other parties who bought from Martin are innocent 
purchasers, and they are not affected by the fact that his judgment is 
satisfied by his first rédemption. But I do not think that position is 
correct. In the first place, I think it is settled, although there is some 
variancé of opinion, that Whenever a judgment is paid off, satisfied, or 
discharged, although it remains of record, and although exécution was 
issued and property sold under it, the whole proceeding is void and in- 
effectuai; and the fact that no entry was made^ satisfying it of record 
does not make it a valid judgment, so that a purchaser under the exé- 
cution becomes an innocent purchaser in the true sensé of the law. It 
is true in such case the purchaser might claim that he had ail the évi- 
dences of judicial sanctity for the purchase, and say, "There was a judg- 
ment of record, I did not rely whoUy upon that. The clerk of the 
court, or the proper officer, issued an exécution, and the sheriff levied 
an exécution on that property. The property was liable to that judg- 
ment, and I bought it without knowing any defect in it." But in that 
class of cases the weight of décisions, both as regards the ability of the 
courts and the number of cases, is in favor of the proposition that the 
purchaser takes nothing, and that ail the steps subséquent to the actual 
payment or satisfaction of the judgment are void. If that is the case 
in a judicial proceeding of sale under exécution, a process under the seal 
of the court, and in the hands of the proper ofiicer, how much more 
would it be the case when the former owner of the judgment steps, in 
and says"! redeem this land?" Heisdoing no judicial act. Heisnot 
a judicial officer. There is no sanction to what he has got, except the 
facts of the case. If he has the authority to redeem he must show that 
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authority. Therefore, in view of the agreed fact in the présent case 
that the first rédemption was snfScient in amount to satisfy the judg- 
ment, I hold that the judgment was functus offido, and the rédemption 
void. There is no need to inquire about thèse innocent purchasers. A 
decree will be entered according to the prayer of the bill. 



MiLLEE et al. V. Mebinb. 
{Circuit Court, W. D. Missouri, W. D. September 1, 1890.) 

1. Deet> — Recoedikq — Pbioritibs. 

In 1870 G. conveyed certain land to B., and before the deed was recorded conveyed 
the same land to H., who paid the price in reliance on B.'s représentations that G. 
had attempted to make him a deed which had been destroyed beoause it did not 
convey the land in question. Meld, that nnder Rev. St. Mo. 1889, % 2430, declaring 
that an nnrecorded deed of realty shall not be valid, except as between the parties 
and such as bave aotual notice thereof, the conveyance to H. was entitled to pri- 
ority over that to B., though not first recorded. 

3. Vekdor and Vendée — Bona Pidb Purchaseb. 

The premises in question baving been pnrcbased by one E. at a sale nnder a tmst- 
deed executed by B., H. applied to G. to protect bis title, and the latter thereupon 
procured E. to exécute a quitolaim deed of the property to H. Subsequently H. 
mortgaged the property to bis mother, who became the purchaser at a sale under 
the mortgage, and af terwards sold the premises to M. Held that, assuming that H. 
had notice that E. held the title forB., that factafforded no proof that bis mother 
had notice, and that, in the absence of proof that M. had such knowledgej it was 
immaterial whether H.'s mother had notice or not 

At Law. 

This is an action of ejectment for the recovery of a valnable tract ûf 
land now situated within the limits of Kansas City, Jackson county, Mo. 
The cause having been submittëd on stipulation to the court without tjie 
intervention of a jury, the court makes the following spécial finding of 
material facts: 

First. George "W. Bryant is as to thèse parties the common source of title. 
On the 2l8t day of April, 1870, Bryant was the owner in common with one 
H. F. Barr of the one undivided half of the land in controver.sy. H. F. 
Barr having since conveyed his interest to the wlfeof the défendant, that in- 
terest is not in dispute. On said 21st day of April, 1870, Bryant conveyed 
his said interest by deed of warranty to one W. H. Barr, which said deed 
was flled for record in the office of the recorder of said county on the 19th 
day of October, 1870. 

Second. On the 23d day of July, 1870, and before the said deed from Bry- 
ant to William H. Barr was recorded, said Bryant conveyed said land by 
deed of warranty to John S. Homan. This deed was not. acknowledged un- 
til the 8th day of October. 1870, and was delivered immediately following its 
acknowledgment. This deed was recorded December 13, 1870. 

Third. The sale of this land to Homan was made by said William H. Barr 
after the deed of Barr from Bryant, Barr representing to Homan at the time 
that Bryant had attempted to make him a deed for this land, but that the 
deed delivered to him by Bryant did not contain a description of this land, 
and on that account he had destroyed the same, leaving the title in Bryant, 
and that he would hâve Bryant make the deed directly to him, (Homan.) 
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, Th^reupon Barr; wfpfc ji^Uli Homan toi see Bryant, and, on Bàrr's représenta- 
tion and a3SUEaTiC(Çttq^ryant that tire, deed made to him by Bryant did npt 
ébnvey tlie lànd in question, and that he Iiad destroyed the :8ame, Bryant, in 
iéliancé thereoh, Bafr beïrig nearly rçl'ated by blood or niarriage to lùm, made 
'the deed mentionéd în l^aragraph 2 to Homan. Honian, in reliance upon the 
truth of tbis représentation and assurance, of Barr, àccepted the deed from 
Bryant, and paid the pnrchase priée therefor. After the making and deliv- 
ery of thls last deed from Bryant to Homan, Barr flled the flrst deed from 
Bryantto himself for record. Homan," when he purcbaaed, had no other no- 
tice than as above stated of the deed from Bryant to Barr. 

Fourth. On the 7th day of October, 1873, William H. Barr conveyed the 
said land to P. M. Blaclsi trustée, toseeuré the payment of an indebtedness 
of said Barr to M. D. ïrefren and David Bamsay, which deed of trust was 
duly recorded on October 9, 1873, On breach of thé conditions of said deed 
of trust the trustée duly foreclosed and sold said land under the deed of trust, 
at which sale John Enders became the purchaser, and receivéd a deed there- 
for from the trustée, February 7, 1874, arid duly recorded i* On tiie same day. 
Oit the 8th day of May, 1874, said Ehders conveyed said land by deed of quit- 
çiàini to said Homan, which deed was duly recorded May 9, 1874. On July 
3» 1874, said Homan and wife conveyed said land by deed of trust to A. A. 
Tomlinson, trustée, to securé the payment of the sum of $1,600 to Mary E. 
Homan, which said deed of trust was duly recorded July 25, 1874. This 
deed of trust was foreclosed, and said Tomlinson, as trustée, by deed of De- 
cember 8, 1877, recorded January 4, 1878, conveyed the land to said Mary E. 
Homan, and again, by quitclaim deed of date Decembeir 19,; 1877. recorded 
.Fahuary 4, 1878, said John S. Homan and wife conveyed to Mary E. Homan 
said land. And by deed of warranty of date October 27, 1885, recorded No- 
véffiber 13, 1885, for the considération of $7,500, said Mary E. Homan con- 
veyed said land to Mary A. Mérine, the wife of the défendant, John C. Me- 
rine, 

Fifth. On January 14, 1876, this land was sold under sherifif's deed un- 
der judgment against said Barr to on» Frederick Bruns, and by said Bruns 
cpnveyed April 23, 1884, to one Charles E. Kollraan, who on îNovember 11, 
1885, conveyed by quitclaim to said Mary A. Merine. As the judgment on 
which the last-named execntion sale was based was rendered in the court of 
a justice of the pèace fora siim In excess of bis jurisdiction, no further note 
is taken of this branch of the case. 

Sixth. The plaintifls claim title throUgh said William H. Barr under the 
lollowing State of facts found from the évidence: On January 6, 1874, one 
ShaefEer commenced suit by attachment against said William H. Barr in the 
circuit court of Jackson coùnty, Mo., on certain indebtedness of said Barr to 
him then due, which suit passed to judgment April 20, 1874, under which 
judgment the interest of said William H. Barr in said land was sold under 
exécution by thesheriff of said county on the 22d day of January, 1875, at 
which sale «ne George W. Miller became the purchaser of the same at the 
s^im oiE 0245. This deed was duly recorded March 10, 1875. Said Miller 
thereafter died, leaving the plaintifïs in this action as hls testamentary heirs, 
who elaira under the last wiH and testament of said George W; Miller. 
. 8eventh. On February 19* 1875, said QeOrge W. Miller instituted suit in 
equity in the Jackson county circuit court against said Enders and others, to 
set aside and Vacate the deed and title obtalned by Enders linder the sale by 
th9 trustée, F. M. Black,ion the ground that he hâd bought the property 
with the meansof and for the beneflt of said W. H. Barr^ aid in fact held 
thfttitle thereto in trust for said Barr. iThe said John S. Homan was made 
^ ,party défendant to this action, who appeared and màde answer thereto, 
setting uphis title as heretofore stated, and claiming to be thé bona ftdè 
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parcba$er, and thereupon the action was dismissed as to sald Homan, but 
was further prosecuted to final judgraent against said Enders and others. In 
which tl)e title of said Enders was found to be frauduient, and the same was 
vested in the petitioner. 

Eighth. The conveyance from Enders to Homan was brought about in 
this way: Aiter Enders bought under the trustee's sale, Homari, becoming 
advised thereof, applied to Bryant to protect his deed of warranty against 
said asserted title of Enders, and thereupon Bryant paid to Enders the con- 
sidération for said quitclaim deed made" by Enders to Homan, May 8, 187^- 
Barr was seen by Enders during the time of thèse negotiations, and a?sented 
to Enders' making the deed to Hoinan, and Enders seemed willing to do re- 
speeting the matter as Barr desired. 

Ninth. The facts respecting the exécution of the deed of trust by John S. 
Homan to Tomlinson, trustée, are as follows: Mary E. Homan, the benefi^ 
ciary in said deed of trust, was the mother of John S. Homan. He got from 
her the sum of $1,600, for which he executed to ber his note of date June 7, 
1874, the same date as the exécution of the deed, which note was due one year 
af ter date. Kespecting the origin of this note the évidence is that John Ho- 
man got themoneyand used it in his mercantile business. He gpt thé monéy 
prior to the exécution oî the deed. Whether on the âame day or priOr therfeto 
is not statedj and whether or not it was understood and agreed when he did 
receive it that he was to give a mortgage on thjs land, or other securlty, is 
not stated. Under the f oreciosure sale Mary E. Homan became the purchaser, 
and receivpd the trustee's deed, and shortly thereafter John S. Homan and 
wife quitclaimed to said Mary E, Homan insatisfaction of said debt. 

Tenth. Before Mrs. Merine took her deed from Mrs. Homan, Mrs. Homân 
nndertook to quiet her title as to the claim of the Miller heirs, the plaintiSs. 
Àccording to the best information then obtained by her, thèse heirs consisted 
of four children, — E* B. Miller, A. M. Miller, I. W' Miller, and Minerv», in- 
termarried with one William E. Sonnenstein, residing in the state of Oliio, 
from whom was obtained a deedof quitclaim for the considération of $125,— 
which was then supposed to embrace ail the Miller heirs. There is no sufiS- 
cient évidence to sustain the imputation of fraud on the part of thosë obtain- 
ing the deed. 

Mleventh. The property in question at the time of the purchaseby John S. 
Homan was inclosed with afence. There were no other improvents upon it. 
Homan and those claim ing under him bave at times repaired the fence^ and 
at one time a string of fence was built on one side of it. The only évidence 
of other overt acts of ownership by the Homans up to the time of the sale to 
Mrs. Merine is permission givea to one John J. Mastin, an adjoining, land- 
owner, to use the same for pasturing stock, and who at times eut down ttie 
weeds thereon. He so contiriued to use the same up to the time of the pur- 
chase by Mrs. Merine. From the time of the purchase by Merine they bave 
had open or, visible possession thereof. No taxes were ever paid on this 
property by William H. Barr, the taxes having been paid by those clainiing 
under Hon^an. 

. Matthewa & Meriweiher, for plaintiffs. 
Jefferson Brundack and Ashley & Gilbert, for défendant. 

Philips, J., {after stating the facts as above.) The deed from Bryant to 
William H. Barr, as between them, vested Bryant's title in Barr; At 
common law, Homan took nothing by the grant to him, as Bryant had 
nothing then to convey; and Barr, being prior in time, would be prior 
in right. But the registry act of the state interposes and plays a very 
important part in this contest. The statute in force at the time of 
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theise transactions was the same as sections 2418-2420, Rev. St. Mo. 
1889. Section 2418 requires that every instrument of writing convey- 
ing any féal estate or afféeting the same, etc., shall be recorded in the 
offiqe of the recovder of the county in which such real estate is situated. 
Section 2419 déclares that every such instrument so recorded "shall from 
the time pf filing the same with the recorder for record impart notice to 
ail persons of the contents thereof; and ail subséquent purchasers and 
raortgageés shall be deemed in làw and equity to purchase with notice." 
Section 2420 déclares that "no sdch instrument in writing shall be valid 
except between the parties thereto and such as hâve actual notice thereof, 
until the, same shall be deposited with the rçcorder for record." Thèse 
provisions hâve wrought radical changes in the relative rights of suc- 
cessive grantees under the same grantor. 

The contention of plaintiffs' counsel is that the statute is to be sub- 
jeçted to that construction which brings it within the rule that the deed 
first made and first recorded must hâve priority. An examination.of 
the many discussions and décisions bearing on this mooted question bas 
satisfied này mind that it turns upon the phraseology of the statute of 
the particular jurisdiction. The oorresponding section to that of 2420 
of the Mis^'Ouri statute in nearly one-third of the states provides that the 
unregisteréd ' ponveyahce shall be yoid against a subséquent hona fide 
purchaser."wh9seconveyance shall be first recorded," (California, Da- 
kota, Idaho,, RIaryland, Michigan, Minnesota, Montana, Nebraska, Ne- 
vada, New Ydrk, Oregon, Pennsylvania, Tennessee, Utah, Wisconsin,and 
Wyôming.) Under such a statute the deed fîrst put to record takeâ 
pfecedence. This was the' turning point in the conclusion ultimately 
reached by tbe majority in the élabora telyconsidered case of Fallass v. 
Pierce, 30, Wis. 443. , Chie'f Justice Dixon, after noting this distinguish- 
ing provision of the Wisconsin statute, says: 

"Without the deed to such a subséquent purchaser flrst upon record, the 
title under the prier unregisteréd deed must stiH be prefeired. Under the 
statutes of the states to which référence bas been niàde this is not so. It is 
enoiigh there thàt the subséquent purchaser for a valuable considération and 
Without actual notice looks upon the record at the time of purchaâo and flnds 
nb conveyance froin his grantor then recorded. He is not required to put his 
deed flrst upon record, in order to be proteeted as agaitist prier conveyances from 
his grantor, but only to do so in order to protect hirnself against subséquent 
hpna fide purchasers for value from the same grantor, or in the line of recorded 
convenances from him. Accordingly, in those states, the courts hold that if 
A. conveys to B., a bona fide purchaser of real estate for value, who fails 
to put liis deed upon record until after A. conveys the same land to C, a 
second hona fide purchaser for value, and B. then puts his deed on record 
before C. records his, the title of C. shall nevertheless prevail as between 
him and B., because it is the fault of the latter that he did not immediately 
record his deed, and so the equitiea are with C. But under our statute this 
cannot be so* because 0. must not only be a subséquent hona flde purchaser 
for value, but must also hâve liis deed flrst duly recorded. Both conditions 
of the statute must be complied witli." 

Webb on Record Title, § 13, after noting the language of statutes 
above cited, says: 
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"Where the statnte does not by such express terma make the riglits of tlie 
subséquent purchaser dépend upon priority of record, such priority, or the 
want of it, is imnmterial; and the courts bave almost uniformly held that a 
subséquent conveyance for valuable considération taken without notice of a 
prior unrecorded one pievails over such prior instrument, whether the latter 
one be first recorded or not. Where, throiigh the neglect of the flrst gran- 
tee to record his deed, a subséquent party bas been led to part with a valua- 
ble considération, a race for registry between thetwo does not afford a proper 
criterion by whicn their rights should be determined." Citing in note a large 
number of authorities supporling the text. 

Such is clearly the view expressed by the suprême court of the United 
States in Steele v. Spencer, 1 Pet. 552. The statute of Ohio allowed the 
grantee six months after exécution of deed for recording the sanae, and, 
if not se recorded, it should be void as to subséquent bona fide purchas- 
ers. The court say, respecting the deed first made: 

"The plaintiff's deed not being recorded, the statute avoids it in terms as 
against ail subséquent pinchasers for valuable considération without notice, 
whether their titles be recorded or not. If the défendants h ad heldundera 
conveyance executed by Jesse Spencer in obédience to the decree, their title 
depd.altlioiigh not recorded, would by the terms of tlie statute prevail against 
the plaintiff's prior unrecorded deed. A deed not Leing recorded avoids it 
as against subséquent, but' not as against prior, purchasers." 

This is also the view taken of the effect of the Missouri registry act 
by the state suprême court. In Aubuchon v. Bender, 44 Mo. 564, the 
court say : 

" At coinmon law there was no obligation to put upon record a conveyance 
affecting the title of land. But the duty of registration is now imposed upon 
the grantee. Or the person to whom or for whose use the conveyance or cov- 
enant is made; and, as in ail otlier cases where a duty is imposed, he who 
neglects it should siifEer the conséquences. The object of the re<]nirement is 
to compel an exhibit of titles to facilitate transfers, but principally to guard 
purchasers against imposition; and hence, if the prior deed is not recoj-ded, 
a subséquent buyer for good considération without notice will be protected. 
This protection, always throwh around an innocent purcliaser, and to which 
our statute also expressly entitles him, is founded on the broadest equity. 
He receiyes it not because the prior deed is invaiid in itself, — the duty of 
recording is not enforced by any such penalty, — but because justice will not 
suffer a person who omits a plain duty to set up a claim against one who bas 
been led by that omission to invest his money in what he supposed his vendor 
had a riglit to sell. " 

In Maupin v. Emmons, 47 Mo. 306, the same learned judge says: 
"The statute invalidating the original unrecorded deed is held to operatè 
in favor of a bona fide purchaser on sheriffa' as well as private sales, pro- 
vided the original deed be not recorded until alter the sale." 

And in Munson v. Ensor, 94 Mo. 509, 7 S. W. Rep. 108, the court, 
inter alla, say: 

"Hence it was held in Fox v. Hall, 74 Mo. 315, that a purchaser byquit- 
claim deed for value acquired the title as against a prior unrecorded deed of 
which he did not bave actual notice." 

From which it is clear that the suprême court of the state treats the 
subséquent purclïaser as the holder of the title against the prior uiîre- 
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■wrded deed;* Knd this forttbe obviéus reiason thdt section 2420 of the 
statute déclare» in erpïess terms that the-iinrecorded deed shall be in- 
valid asagâîtast a subseqtként pnrchasCT.from thesame grantor who buys 
WitHôtit aôiwal'tiQtice; ;: : ! ' ^ 

The oniy rgmâîning question, therefore, is, dîd, Homan bave actual 
notice! of Barr's deed wheu he purchased? The only notice which Ho- 
man hadfrom Barr was that Bryant had attempted to make him a deed 
for the land, but the deed executèd did not contain the riight land, 
and that the same was destroyed, and theh goirig to Bryant, the grantor, 
the assurance of . Barr was accèpted, and Bryant thereupon made a sec- 
ond deed to Homan, On this state of.fatîts Barr was a mère équitable 
ownerunder Bryant. He. stood in the position of a purchaser under 
-contract, who, having performed the contract on his part, wasentitled 
to a spécifie performance by the vendor. ; By the course he took, how- 
^yer, he put idrnspH precisely in the attitude quite eommon in rfeal-es- 
,tate transactionsv — of a purchaser under a bargain contract, who, after 
he becomes èntîtied toadeied from his Vendor, sells his right ta a seé- 
énd pUfchàsët^ and, to àyôid tbe trouble and exp)ense of a mùJtiplicity 
pf dèédsiVcii'useâ his vetidor tb exécute a deed directly to thelâgt pur- 
chaser. ^y sùch mutualunderstandipg and .arrangement ail th& parties 
thereto are concluded; thé légal titlp would vest in the last purchaser. 
*rhe dnly différence in point of fact b'étween that and the casé under con- 
sidération lé tftat a deed hâd been made to the flrst purchaser, which faut 
waa concealed by the first purchaser, by reason of whose assurances that 
thé legdtitléhàd' ùàtpassed from his vendor the vendor was induced to 
liiïafeé à déèd |o thè last purchaser, ,i^nd theVlatter was peréuaded to ac- 
peptiit, and; payto. lie intermédiate ve^ purchase money. The 

)i;egistry aot hère interposes to accomplish the ends of equity, and dé- 
clares that, as the first deéd was not filed for record whèn the last pur- 
éhaser patted wîth his monèy; thQ first deed shall be invalid as to him'. 
Barr himsëlf would be cléarly estopped from asserting title as against 
ïloiiaàii and tjipse holding under him. "He who by his language or 
fiphdjict ieads anoth^r to dp that whïch he would not otherwise havç done, 
«bail not subject such persop to loss or injury , disappointing the éxpec- 
tations' apon which heasted. Such a change of position is sterniy for- 
bîdden.i ' It iavolvés fraud and falsehood, and the law abhbrs both. 
* * * There is no rule more necessary to enforce good faith than 
that whieh oompels a person to abstain from asserting claims which he 
lias inditced others to suppose he would not rely upoii." Diekeraonv. 
<hlgrovè, 100 U. S. 580, 581 . This principle is aptly expressed by Judge 
Wagnkr in C/ioufeau V;' Ê'oîftfin, 39 Mo. 250: 

,ii!',Where ^ pàrtyby his aots orwordscauses anothèr-to believe in the'èxist- 
ence of a certain state of things, and induces him to act on that belief, so as 
toalter.his own prpvious condition, ^ewiU be concluded from avetring any- 
tjiinglja iheçoiitfkry against tkaparfy'sq altering his condition," 

The défense of équitable estoppel is' aVâilable in the actioû of ejéct- 
ment^. .Dkh0rson\v. Golgrove,^wpraj:5&2. i .• 

. , ISi plaiO[tiffa^ aacestor, the porchaser at ëxectition salé against Barr, in 
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any better situation than Barr himself ? If So, what becomes of the con- 
struction given to the state recording act? That statute déclares Barr's 
deed invalid as against Homan, under whom défendant claims. Asto 
the subséquent 6onajîde purchaser, that deed was a dead letter. If so, 
how can a subséquent créditer by the mère touch of an exécution revi- 
talize it? The exécution créditer cornes afterwards to take only what his 
debtor has at the time of the seizure to satisfy his debt, and the pur'- 
chaser takes only what the debtor had. Long prier to the judgment 
and exécution sale the deed to Homan had been put on record, and the 
prior unrecorded deed to Barr, by opération of law, was invalid as to 
his subséquent deed. By the snme statute the reCorded deed of Homan, 
coming from the same common grantor, Bryant, was notice to such sub- 
séquent pUrchaser of its contents. Digman v. McCoUvtm^ 47 Mo. 374. 
The recorded deed, although recorded subséquent to Bryant's deed to 
Barr, showed that before Barr's deed was recorded Homan had beoome 
the purchaser of this land. And the logic of the statutô would seem to 
be that snch subséquent purchaser under Barr wduld bave to show that 
Homan had notice of the existence of the deed, or that Barr had the 
superior equity. The state suprême court in Davis v. Owenby, 14 Mo. 
176, observes of the statute: 

"The obvious meaning of the whole section ia that fllirtg a deed for recoril 
impar|;s inotice to ail persons who should sùbsequently become interested in 
the title, whether as purcbasers or mortgagees." 

Independent of the statute, there is both reason and authority for 
holding that estoppels in pais, as much so as estoppels of record, bind 
privies. The gênerai rule is that the title of the purchaser is only that 
of the défendant under exécution. Wood v. Sedy, 32 N. Y. 116. In 
Parker V. Orittehden, 37 Conn. 152, the court say: 

"The défendants claina under and through Bariows by attachment of his 
interest in the property, made'aîter the plaintiffs' purchase. The plaintiffa, 
therefore, aj privies in estate with Bajrrows, are boui^d by the sarae estoppel, 
and the défendant, being a bona flde purchaser, may avail himself of the esr 
toppel." 

So in ^anA v. Bowen, 80 lU. 641, it was held that where. the party 
purchased notes secured by deed of trust of a bank whose officers were 
estopped from issuing a release of a prior deed of trust and payment bf 
the debt against another bank loaning money on the faith of the valid- 
ity of the prier trust-déed, such purcliaser in equity occupied no better 
position than tiie bank of whom he purphased. And the suprême courte 
in Dickerson v. Golgr.oie,mpra, seem to recognize this proposition, as the 
plaintiffs in that case were grantees, by several mesneçonveyaûces from 
the party whose letter disclaiming title çreated the estoppel in pais. In 
McBanev. Fï&ôn, 8 Fed. Rep. 734, the court says: 

"Is George Wilson, the sheriff's vendee, in ^ny better position? What 
rights has lie superior tpthosè of the judgment créditer upon whose exécution 
he bought; and the defiendànt in the writ whose title Jie acquired? The title 
whicb Metzger bàd #hen the lien of Baum's judgment attacbed was at tlie 
beat a condition alooie liabie to be swept away uuless the recording acts Weré 
compliied with»^' . . . 
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Be this as it may, iû view of the state statute respecting the registry 
of deeds my çpndusion is that plaintifis' ancestor, who was a mère spec- 
Tilator at the exécution sale against Barr, <Jid not acquire a better title 
and right to this land than the défendant. 

In respect to the title of défendant through the deed of trust from Barr 
to Black, trustée, it is to be observed, first, that beyond controversy the 
mortgagee took as an innocent purchaser for value as against Barr and 
his creditors. As the subséquent seizure under attachment was only of 
the equity of rédemption of Barr it was subject to the right of foreclosure 
by the mortgagee. The sale by the trustée vested the title in the pur- 
chaser as against Barr and the attaching créditer. Funkhomer v. La.y, 
78 Mo. 458. The contention of plaintiff is that Enders bought the prop- 
erty in for the use and beneôt of Barr, to which équitable interest of 
Barr the judgment lien of Shaeffer, the attachiiig creditor, of date April 
20„ 1874, immediately attached. As Enders, however, conveyed to John 
S,.. Homan on May 8, 1874, for a valuable considération, although by 
quitclaim deed, Homan, under the Missouri recording act, took as an in- 
nocent purchaser, unless it appears he had actual knowledge of the se- 
cret trust infavor of Barr. ' Munson v. Emor, 94 Mo. 604, 7 S. W. Rep. 
108. The only notice John S. Homan had is to be inferred from the 
fectthat Barr. was consenting to the making of the quitclaim deed, and 
that Enders seenied to be willing to assent to what Barr desired in the 
premises. If it is to be conceded that this is a circumstance from which 
a court or jury might properly infer that Barr was the real party in in- 
terest, the question still remains to be answered, how is Mrs. Merine af- 
fected thereby? Did she take with notice thereof? On July 3, 1874, 
after he received the deed from Enders, John S. Homan mortgaged this 
property to Mary E. Homan, the immédiate vendor of Mrs. Merine. 
The contention at this point by plaintiffs is that this mortgage was given 
to secure an antécédent debt. The only évidence of this fact is the state- 
ment by John Homan, in his déposition on cross-examination, that he 
thoUght the money he gotfrom his mother secured by the deed of trust 
was advanced him before the mortgage was' executed. Whether he 
meant by this to say that when he borrowed the money this security was 
agreed upon, or merely that the monëy was borrowed before the deed in 
pbirit of time was executed, is by Qo means clear. But suppose this 
pèirit be conceded to plaintiffs, there was nothing on the face of the rec- 
ord to indicate that the Tomlinson dèéd of trust was given to secure an 
antécédent debt. On the contrary, the note expressed in the face of the 
trust instrument bore the same date as the deed. So, when Mrs. Me- 
rine bought from Mrs. Homan, the record showed a clean transmission 
of whatevcr title or interest William H. Barr had through the trust-deed 
of Black on to Mary E. Homan. There is no évidence that Mrs. Me- 
rine had any notice ôf the imputed infirmity in the antécédent transac- 
tions such as would afïect her title. Even if John Homan had notice 
that Enders hèld for Barr, there is no proof that Mary Homan had this 
knowledge. j pahnot accept as sound law or ethics the suggestion of the 
learned counsel that the court ought to assume that the knowledge which 
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the son had the mother also had, and conclude fraud from mère suspi- 
cion. We cannot better express our view of this matter than to quote 
from Funkhouserv. Lay, supra, 462: 

"Fraud, it is sometimes said, may be inferred. But this expression muât 
net be construed to warrant the mère assumption of a fact. This inference 
can only be drawn legitimately from some tangible, responsible fact in proof. 
It is H déduction which an intelligent mind may honestly malse from the in- 
cidents and circumstances surrounding the case, and which appear to be in- 
consistent with the good faith and rectitude of the actor. If, however, the 
conduct of the party, and the transaction under considération, reasonably con- 
sist as well with integrity and fair dealing, the law refers the aet to the bet- 
ter motive." 

Whether Mrs. Merine with notice bought under Mrs. Homan, who was 
without notice, or whether she bought without notice under Mrs. Homan 
who had notice, in either event she would be protected. Funkhouser v. 
Lay, supra. 

The suit of MiTlerv. Barr and Enders was dismissed as to John Homao, 
and Mary E. Homan was never made a party thereto. They are there- 
fore not bound by any decree rendered therein. It afifected no interest 
or right acquired prior thereto and independent thereof. Dunklin Co. v. 
Clark, 51 Mo. 62; Jackman v. Robinsonj 64 Mo. 293; Hawes, Parties, § 
26; MçlUow v. Hinde, 12 Wheat. 193-199; Hookv. Payne, 14 Wall. 252- 
257; Noyés v. Hall, 97 U. S. 34-39. In view of the conclusion already 
reached, it is not deemed essential to say more of the effect of the quit- 
çlaim deed made by part of the Miller heirs, co-plaintiffs, to Homan 
than that I find from the évidence against plaintiffs' contention that the 
deed was fraudulently obtained. The only semblanée of fraud in this 
matter is the obtaining by thèse heirs the money of Homan, which be 
believed was to quiet his title as to ail thèse heirs. My assent cannot be 
given to the proposition, assertéd by counsel, that by setting up the ac- 
quisition of the title of plaintiffs through the quitdaim deed the défend- 
ant is estopped from denying title in plaintiffs, or from showing' title 
from other source. He does not sustain the relation of a tenant to plain- 
tiffs. He does not hold his possession under contract of purchase from 
or by contract with plaintiffs. He had the possession independent of 
plaintiffsj at least under color of title from others. Even as a vendee 
under plaintifls he could deny his vendor's title, and set up as many 
titles as he pleases. Cummings v. Powdl, 97 Mo. 536, 10 S. W. Rep. 
819. His effort to buy his peace, and remove any conceivable cloud 
from his title, upon no recognizable rule of law or justice should pre- 
clude him from supplementing the effort by proof of a superior title. In 
defending his possession against the attack of plaintiffs there is no légal 
inconsistençy in saying: "I hâve the paramount title, and, in addition 
thereto, whatever title or claim you bave you hâve quitclaimed to me." 
It is not deemed important to discuss the issue of the statute of limita- 
tion. My conclusion from the whole case is that the merits and the law 
are with the défendant. Judgment accordingly. 
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, ., (Circuit CemrJ, Z>. Jfinnesottf. Jnly 14, 1890,) 

Db^d^Description. 

A deed desoribed the latid conveyfld as beginning at a certain rock, and running 

' tbencie 'One mile east, one mile north, one mile west, and ode Uiile south, to place of 

■'■•'■ begitmitlg ; and alsfr stated tbat it was the lànd set ofT to a certain Indian under a 

; treaty witn the government. The Indian had previoualy seleoted his land as "a 

tract one mile square, the exact houndaries of which may be daûned when the sarr 

véys are ipade. " ATter the deèd was given, the ludian's land was located and pat- 

< '.ëiit^d 80 as to Include 640 acres not in the form of a square, no part of which lay 

within the boundaries named in said deed. Held, that the deed, being for a spécifie 

tract of land, Qould not be construed to couvey the grantor's interest in the land 

actttally patented to the Indian. 

• vAt LaWb' '■ ' 

This action having been brought to trial before the court without a 
jury, which was waived by the parties by a stipulation in wrîting duly 
âled Mth the blerk, the foUowing facts are found by the court: 

(1) that the treaty made and concludéd on the 30th day of Septem- 
ber, A. D. 1854j between the United States and the Chippewa Indians, 
of Laké Superior and the Mississippi, whereby said Indians ceded to the 
United States certain tétritory lyihg adjacent tb the headwaters of Lake 
Superior^ cOntained the following provisions, v-iz. : 

"And being deslrous to ptovide for some of his connections, who bave ren- 
dered his peopïe Important services, it is agreed that Chief Buffalo (nay Select 
onesectionof land lat s ucb place in theceded territoryashe maysee fit, which 
sball be reseryed for that purpose, and conveyed by tbe United States to such 
person or persons as be may direct." 

(2) That said treaty was xàtified,:pursuantto a résolution of the United 
States senate passed on tbelOth day of January, 1855, by the président 
of the United States, on the 29th day of January, 1855. 

(3) That the said Chief. Buffalo, pursuant to said provision of said 
treaty, .and on the day of Ithe date thereoi", to-wit, September 30, 1854, 
by an instfuinedt of wrJMng éxecuted by him and filed in the office of 
the^UnitediStateacomniissioner of Indian affairs at Washington, D. C, 
selected .theland to be conveyed théreunder by the United States, and 
appointed tbe^persons.tô whom it was to be conveyed, as follows, viz., 
atter reoiting the foregoing provision of the treaty : 

"Xheréliy sélect a tractof land one mile square, theexact boundaryof which 
ma^, be. ^«»|lne4 wt^en tlie; ^urveys are made, lying on the west shore of St. 
Lpuis bas, .Minnesota territory, immediH|^ely above and adjoining Minnesota, 
point;' arid ï direct that patente be issued for tlie sarae aceording to tiieabove- 
rdciteid'^^rô'visioii to Shfiw-bwaw-skung, or Benjamin G., Annstrpng, my 
addpted sobj tb^Matthew May-dway-gwon, my nephewjto Joseph May-dway- 
gwon and Antuiné May-diway-gwon, bis sons, — oné quarter section to each." 

(4) ^Mt siàiâ' Màtth'^w, Joseph, and Antoine, under da,te,of Sep- 
téwbéi^lTj^lS^SVëxecùtèd and ddivéred tb said Armstrong an instru- 
ment assigning to him théif right,titlé, and interést under said appoint- 
ment and sélection of Chief Bullàlo. 
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(5) That sàîd Benjamin G. Armstrong and wife, on September 11. 
1866, ma'de, executed, and delivered to the plaintiff herein a deed of 
conveyàiicë. 

(6) That said déed from Armstrong to plaintiff was duly recorded in 
the county of St. Louis, territory of Minnesota, on the 4th day of No- 
vember, A. D. 1856. 

(7) That the pièces or parcels of land, the title to which is involved 
in this' action, are situated in said county of St. Louis, territory (now 
state) of Minnesota. 

* , * *, « * * * « ■ 

(9): T^^ the tract of land which Chief Buffalo had designat^d as.his 
■ sélection , on the day ,of the treaty did not correspond with the section 

lines when tbeland.came to besurveyed intp sections; and, furthermore, 

partofitwfjsfoundtobeocGU pied and elaimed by certain Indian traders 
! under the, treaty. After a léngthy correspondence and investigation in 

the depaîrtment of the interiqr, the relatai Ves of Buffalo entitled to the 
fland.iBseçyed for them copceded the yaJidity of the clàim of thèse Indian 

traqlei:^,iànd in lieu of the lands thus held by traders received other lands 
J adjacent tp that selected by Buffalo to make up the quantity of 6.40 acres, 
.but not in the formof a parallelogram, l^ough maintaining a c(i>ntinuoi|s 

connection. , :r 

(il) T^hàt thè llriited States goveminent surveys of tbe lands cédçd 
by saîd treaty of September 30, 1854,'to the United States had nôt been 
rbadé at the date of the said deed from Armstrong to plaintiff, and wtete 
not made until the year foUowing the date therepf. 

(12) That said Armstrong and wife, by warranty dçed duly executed 

• aiid recorded, dated Obtobèr 22, 1859, coriVeyéd ati uhdivided half of the 

'lands cotiveyed to him,'3nd the other appointées of Chief Buffalo afôre- 

' said, by the United Statee, by said patent of October 23, 1858, to ï)an- 

>iel S.' Cash and James H. Kelly. ; > 

î (lS)i That âfter said patents were issued to said appointées, as ifore- 

said, the said Matthew, Joseph, and Antoine, on March 13, 1859; eié- 

cuted deëdë of cohveyance bf the land which had bèen so pat^iied to 

'them rëspeetivély tb thë said Armstrong, which deeds were duly recorded 

Un said St. Loiiis county, May 17, 1859; and thât the said ArmStroiig 

and wife, on the 31st day of August, 1864, for a valuable consideraijpn, 

executed and delivered theirdeed of conveyance of an uhdivided hàlf of 

- the iand'sb patented to him and the said Matthew, Joseph, and Antoine 

"to Jèha M. Gilman, ■which conveyance was duly recorded in said St. 

Louis county, September 12, 1864. That said GiMah took sàïd, coh- 

vÊyahce Mthout any actual notice of sàid' deed from said Armstrong to 

the plaihtiffof September 11, 1856, or thàî plaintiff elaimed an ihférest 

•ijjfthelandjso conveyed to him, said Gilinàn. '' 

'- (14) That the défendants herèin claim title to the pièces or pârc^îstif 

■lawd'iii coatroversy as^ntées éfsaid Gilffian, and ttûder and 'ihrôlfgji 

said deed to said Gilman of August 31, 1864. <■).'); 
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(16) The court further finds that the large stone or rock at the head 
of St. Louis river bay, neariy adjoining Minnesota point, described in 
the deed from Armstrong to Prentice in the fifth finding of fact, the 
begirining of the boundary of the tract conveyed, is well identified, and 
was generally known to the few people familiar with the place, and is 
reoognjzable now. And a mile square measured from that point, as called 
for in the deed, would wholly départ from the shore of St. Louis bay, 
and Would oover about one-half or three-tifths land, and the remainder 
the water of Lake Superior. 

(^li) That the land selected by Buifalo Chief lay upon the. shore of 
St. Louiè bay, immediately adjoining Minnesota point; and this selec- 
tidn is ioUowed as near as it could be by the patents of the United 
Statéè, iSsUed to satisfy that réservation, considering the élimination 
from the mile square of thë lands held by the traders, and the vague- 
ne&s of Buffalo's description, and the necessity of conforming the final 
grant to the surveys of the United States. 

(18) If thelines of the course called for as east and west, in the deed 
of Arrnstrong to Prentice, Under which the plaintiff asserts his title, 
wèrë ëiàctlyreversed, the description in that deed would include a large 
part'ôf thé land actually selected by Buffalo Chief, and also included in 
the patents from the United States; but it would not include the land 
sued for in this complaint. 

(19)- That the said instrument executed by the Chief Buffalo dated 
September 3Ôth, 1854, was the only sélection or appointment ever made 
by Buffalo Chief under the sixth clause of the second, article of the 
said treaty. 

«.« * * * t * * 

(21) That at the date of said deed, September 11, 185b, from Arm- 
strong to Prentice, said Armstrong did not hâve any interest in land in 
said St. Ix)uis county, Minnesota Territory, except what he was entitled 
to under the Buffalo sélection and appointment referred to in the third 
paragraph hereof, and under the assignment from the other appointées 
of Buffalo. . 

And the court, found the following conclusions of law thereupon: 

(1) That the appointment of persons to whom the United States were 
to convey the section of land reserved by the said provision of said 
treaty, made by the said Chief Buffalo on the 30th day of September, 
1854, was. a valid and sufficient appointment under said provision, and, 
upon the riatification of said treaty, vested in the said Benjamin G. Arm- 
strong, and the other appointées named, such an interest as the treaty 
gave to the, land go reserved. 

(2) That the patent of the United States to Armstrong, and his ao- 
ceptance of it, is a valid exécution of the treaty on that subject. 

(3) That the deed from said Armstrong to plaintiff of date of Sep- 
.^ijiber ^, 1866, is in its exécution, acknowledgment, and recording a 
valiclj and sufficient deed, and its record is constructive notice of its con- 
tents. . 
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(4) That the description in the deed of said Armstrong to plaintiS" of 
September 11, 1856, is insufficient to convey his interest in or titje to 
any other or différent tract of land to which he might hâve been entitled 
under said treaty than the tract described therein, and that said deed is 
ineffectuai as a conveyance to plaintiff of any interest or title, except 
guchas said Armstrong had in or to the land therein described, and that 
plaintiff there'under took no title to the land for the possession of which 
this action is brought. 

(5) That the quitclaim deed from said Armstrong to said John M. 
Gilman of August 31, 1864, conveyed to the said Gilman such interest, 
and no more, as said Armstrong had in the land therein described at the 
date of said deed. 

(6) That the plaintiff is not entitled to recover in this action, and 
judgment is ordered for the défendants for their costs and disbursements. 

Root & Clarke, Dillon & Swayne, and Kitchdy Cohen & Shaw, for plaintiff. 
Gogh & Williams, John G. BvMt, Jr., Frank B. KéUogg, and Wm. £f. 
Blias, for défendants. 

Miller, Justice. Although this action of ejectment brought by Fred- 
erick Prentice is against other défendants, and his claim is for a différent 
pièce of land, the title under which he and the défendants daim was 
the subject of consideratioi) in a former suit in this court, which was re- 
ported as Prentice v. Stearns, 20 Fed. Rep, 819. That case went to the 
suprême court of the United States, where the judgment of this court 
was affirmed, and is reported in 113 U. S. 485, 5 Sup. Ct. Rep. 547. 
There was in that case a very elaborate finding of facts by this court, 
which is found at length in the report of the case in 113 U. S. and 5 
Sup. Ct. Rep. As the suit before us is not between the same parties as 
the former suit, what was decided in that case in the suprême court is 
only binding in the considération of the présent case, as far as it estab- 
lishes the law applicable to such case. As the case is submitted to us 
without the intervention of a jury, we hâve made a new finding of fact, 
in some respects differing from that which we made in the former case. 
Thèse différences may become material in the formation of the judg- 
ment on the title. 

The principal question before us in the former ca^e, which was decided 
against the plaintiff, is reargued before us at this time with much ear- 
nestness and fullness. We held at that time that the deed from Arm- 
strong to Prentice, under which alone plaintiff ca^ assert a title to the 
land in controversy, was an instrument designed to convey a defined 
tract or parcel of land, and was not, as contended for by counsel for 
plaintiff, intended to convey any possible interest which existed in Arm- 
strong under the treaty with the Chippewas, referred to in the findings 
of fact, and under the sélection of Buffalo Chief, according to the pro- 
vision of that treaty, and the appointment by Buffalo Chief that the 
lands selected by him should by the United States be conveyed to Arm- 
strong and three other parties, relatives of Buffalo. That principle, as 
this court decided it, was affirmed by the suprême court of the United 
v.43F.no,4— 18 



"^274 nCDÈBÀL ÉEPOBÏEB, VOl. 43. 

•Statesl Aftèr a full ré^pnsideràtîon ,of thé subjéot, in jthié light of Btich 
'new facts as thé coùnsel for thé plaîntïff supposed theiy.'have produced 
on the prescrit hearingjWe remain ôf'the opinion we were on the former 
trial. Thé first descriptive clause of the deed from Armstrong to Pren- 
tide is of a tract/of.Iand a mile squàïe, beginning at a large stone or 
rock, which, as a matter of fact, i/e find in the présent case is now 
identified, and Was \vèll known at thîe tinie the deed was màde. The 
description proceeds with the points of the compass onè mile east, one 
•ihilë nbrth, onè mile i^est, one mile sou th, to the place of beginning. 
It w^ôiiid'be dîffictiîti the begiùning:'|>ii|int being well ascertainèd, to im- 
àgii'è thât Armstrong intérided to cbhVey any other land, or any other 
interest in land, pr interest in any. other land, tban that 8o clearty de- 
séfibéd. And, if thatdeScripti oti'is to stand as a part of the deed 
màd'é'by Armstrong tb, ï*rentice,ît léaves no doubt wh'erethè land was; 
•ahdtb^riè is no occasion to resort t^; any inferençe thathe meant any 
othèr'lajid thàn that; It is now ftîuhd as a fiïct that this bouridary 
would include a surface from one-half to three-fourths of which is land 
and th^ re^mainder is y?ater of Lake Snperior. For that reason, and for 
othérS^'Whïèh maybé' hiêMftèr' cpHsiabi'èd, cbùàser for plaintifif" rèject 
tbtàliy'ljïis part df thé deScriptiotiof'fhe land found in the convôyancé, 
and jw'ôcèed to considef the remàining part, whi(^ 
"^ "'fièWg'tlii&'landsèli'otftb'tiie Indiati Chieï Bufifalo àt thèlndiari treaty of 
Sept^iiibé*'30, A. D. 1854,' and was aftérwards disppsed b£ by said Buflalo to 
said/ArmfttJong, and is paw tecordèd wltb the government ddcumeots." - 

'If ^e'çouîd réject thé first descrîptîpn as inSbrreCt aïid erroneous, ànd 
cpHié to the latter part' ôf it, wé aïè cohstrained ib hold that this albne 
is' nbt sumciently certain ' to ôori.'^^ any dèfinité 'tract of land one niiîe 
squaréi or 'hearly gp. ' ^Np pérspfa tàkii^g the treàty ànd the Selectipn pf 
BùiBFalC), îahd ail that was khbwh abbut that sélection that Was to befound 
in thé'rèçoïds of thé governmènt dbcnihehts upon ,that subject, could 
prdèbéd tO'survey a nj'ifé 'square, Ôïâ/aebtioh bf 040 acres in asquare 
fb'rm, sô as to comply with the tei"ffiS'|bf the' deed. ïîevèrthélëss it is 
màdeqnîte évident, both, by.the first'blailse of thé desbription, and by 
thè Téféreiibé to the'séléélion màdéby'Bùffalo, abd to the reçorded doc- 
uments with the government, that the grantor in that deed supjposed 
that hè'%às'describiiïg .a spécifie pieûé'bf land, ànd. that both thé de- 
sériptibri "bj? metes and bbuhds and the description with référence to thé 
Buflalb sélection were the ëànie, attd' wére idéntical. If this deed is void 
bePàusé that description iseither erroneous, as is allegôd in thé fi.rst 
"ôlausé; Ôriô soi bncértaîn, as regards thé second clause, that it cannbtbe 
'îdebtifi.éd Or fbûhd oùt;or surveyed, thén the deed is.simply a yoid in- 
strùmèhtl, To avoid this difflculty,côunseï insista that the objççt of the 
grantor âWd thé grdntée itj this deed Was ariôthér and a difiereht pbject 
than tiié sale and conveyance of a spediflc and dèfinité pièce ôf liànd'. 
liiey sày that the référence to the Jàind Set pfif to the-Ii^iïîah Chief Buâalo 
ât thèirèàty of 1854 thleant, not any definite piéde bf land, but any land 
which might come to Buffàlo or to his appointées, of. whbrn Arpastrpng 
is one, by the ifutùré proœédihgs 6f the gtiVernmèn,t6f.the(.TJnit^ Ôtktés 
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in that case j and that, no matter where such land was found, provided 
it was within the limits of the land granted by the Chippewa treaty, then 
the deed frorn Armstrong to Prentice was intended to convey such after- 
acquired interests when it was patented to the parties by the United 
States. We do not see anything in the whole deed or transaction be- 
tween Armstrong and Prentice that points to or indicates any such con- 
struction of it. Both clauses of the description are definite as to the 
land conveyed, and treat itasa pièce of land well described, wellknown, 
and well defined. Of course, any man endeavoring to ascertain what 
land was conveyed under that grant would suppose that, when he found 
the stone or rock, which we now as a matter of fact find to bave an ex- 
istence, and can be well identified, he had bought a mile square ac- 
cording to the points of the compass, the south-west corner of which 
commençed on that rock. He would not suppose that he had bought 
something that might be substituted in lieu of that mile square by future 
proceedings of the government of the United States. And so, with re- 
gard to the other description, Buffalo had made hia sélection, had de- 
écibed the land which he designed to go by that treaty, not to him, but 
tt» his relatives, whose names are given, and it was an undivided half of 
this land thus selected by the Buffalo Ghief, and not other land or dif- 
férent land which might come to Armstrong, that he conveyed and in- 
tended to convey to Prentice. 

Much stress is laid upon cases found in the suprême court of the 
United States, referred to in the case of Prentice v. Stearns, already de- 
cided. Between the cases of Doe v. Wikm and Crews v. Burcham and 
this a broad différence exists. The lands reserved by treaty in those 
cases to the parties who conveyed their interests to others never had 
been described, never had been selected, and it was only known that 
they would be entitled to a certain amount of land afterwards to be se- 
lected by the président under that treaty. In the case of Doe v. Wilson, 
23 How. 457, the language of the court is that the réservation created 
an équitable interest in the land to be selected under the treaty; that it 
was thé subject of sale and conveyance; that Pet-chi-co was compétent 
to convey it; and that his deed, upon the sélection of the land, and the 
lissue of the patent, operated to vest the title in his grantee. In that 
case Pet-chi-co could not hâve conveyed anything more spécifie than his 
gênerai right to such congressional subdivision of land as the président 
might afterwards allot to him. In convey ing his interest he conveyed 
the équitable iiiterest \yhich he had in such allotment when it should be 
made. Such wasalso the case of Crews v. Burcham, 1 Black, 352. The 
deed there recites a réservation to the grantors of a half section under 
the treaty, which is to be located by the président after the land was 
surveyed, and then for a valuable considération the grantor coriveys ail 
his right. In that case no description of land could be given, because 
non© was supposed to exist; the président had yët tO sélect and identify 
it. But in the case beforëus, not only had Buffalo made his sélection, 
and designated the parties to whom the land should go, but the sélection 
had deûuiteness about it to a certain extent; it was a thing which could 
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be conveyçd specîfically, and which Armstrong lindertook to convey 
specifically. It is not necessary that we resort to the supposition that 
Armstrong was talking about some vague and Uncertain right, — uncer- 
tain, at least, as to locality, and as to its relation to the surveys of the 
United States, — which he was intending to convey to Prentice, instead 
of the definite land which he described or attempted to describe. If 
such were his purpose in this conveyance, it is remarkable that he did 
not say so in the very few words nëcèssary to express that idea, instead 
of resorting to two distinct descriptive clauses, neither of which had that 
idea in it, one of which is rejected absolutely by plaihtifF's counsel as 
whoUy a mistake, and the other is too vague in its Janguage to convey 
even what plaintifif claimed for it. We are not able, therefore, to hold 
with counsel for plaintifF that, if this conveyance does notcarry the title 
to any lands which can be ascertained by that description in the deed, 
resort can be had to the alternative, that the deed was intended to 
convey any land that might ultimately corne to Armstrong under the 
treaty, and under the sélection, and under the assignment to Buffalb. 
There is a view of this subjéct which has given us considérable embar- 
rassment. If the east ahd west courses of the first clause of the descrip- 
tion in the Armstrong deed to Prentice were exactly reversed, the land 
described in it would be found on St. Louis bay, sômewhere along the 
shores of that bay, adjacent to and above Minnesota point, and would 
include much of tbe land which was patented by the United States to 
Armstrotig and his associâtes in satisfaction of the treaty grant to Buf- 
falo; and we should find ourselves caUed upon to décide whether, under 
ail the circumstances, we would not be compellèd to regard thèse two 
east and west lines as mistakes, and reverse them in seeking for the land, 
because in that case we should certainly fall upon'some of the land whicb 
Bufifalo intended to sélect, and which the government of the United 
States bas patented in satisfaction of that sélection. But we are not 
called upon in this casé to décide upon that subject, because ail thè land 
sued for in this case lies'south of the southern section line of such a 
survey, and is excluded from it. Judgment for défendants. 



Howard v. Bâtes Cottnty. ' 

(CHa-outt Court, W. D. Missouri, W. D. September 1, 1890.) 

ClBOniT ConKTS— JUEISDIOTIONAL AmoUNT— InTBBKST. 

In au action on^county bonds and the int^irest coupons tbereto attached, the cou- 
pons oonstitute "interest" Within Act Coûg. Maroh 8, 1887; as amended August 18, 
188S, providing that tbe TTnlted Htates circuit courts shall hâve jurisdiction in cer- 
tain cases where the amount in dispute exceeds $2,000 exclusive of "intereat" and 
costs. ■ 

Vt Law. Demnrrer to pétition. 
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T. K. SUnket, for plaintiÊf. 

Gates & WaUace and John F. Smith, for défendant. 

Philips, J. The pétition counts on two bonds of $1,000 each, past 
due, issued by the défendant county on behalf of Mount Pleasant town- 
fihip in said county, in part payment of a subscription by said township 
to the capital stock of the Lexington, Chillicothe & Gulf Railroad Com- 
pany. The pétition allèges that said bonds provided for interest from 
the 18th day of January, 1871, at the rate of 10 per cent, per annum, 
said interest to be payable annually on the présentation and delivery at 
the designated bank of the coupons to said bonds attached; "that at- 
tached to each of said bonds were coupons for interest, to accrue as afore- 
eaid, by each of which said coupons the said county acknowledged to 
owe and promised to pay to bearer the sum of $100 on the 18th day of 
January of the year named in said coupon." The pétition allèges, that 
plaintiflf is the holder and owner of said two bonds and the coupons 
thereto attached, and prays judgment thereon. To this pétition the de- 
fendant demurs, on the ground that this court has nbt jurisdiction of the 
subject-matter of the action for the reason that it appears from the péti- 
tion that the matter in dispute does not exceed, exclusive of interest 
and costs, the sura of $2,000. By the act of congresS;Of March 3, 1887, 
amended August 13, 1888, to give this court jurisdiction, the subject-mat- 
ter in dispute must exceed, "exclusive of interest and costs, the sum or 
value of two thousand dollars."' As the principal of the bonds amounts to 
only $2,000, it is apparent that to give the court jurisdiction the amount 
of the interest coupons must.be added to the principal of the bonds. 
The question presented is, is there anything in the character of the cou- 
pons to except them from the désignation of "interest" as employed in 
the statute? "Interest is compensation for the use of money for its de- 
-tention," Bordera v. Barber, 81 Mo. 646. "It is the compensation 
which is paid by the borrower of money to the lender for its use, and 
generally by the debtor to his creditor in recompense for his détention 
ofthedebt." Bouvier. Without some spécial reason appearing to the 
contrary, we must assume that the législature employed the term "in- 
terest" in its usual acceptation. The pétition déclares that bonds — ^the 
principal debt — were to bear interest at the rate of 10 per cent, per an- 
num. Instead of being expressed in the ordinary way in the face of the 
bond or note, the interest hère is in the form of coupons attached to the 
bond. No question, presumably, would be made that, if the bond had 
«ontained the usual recitation, "with interest at the rate of ten per cent., 
payable annually," etc., the interest could be added to the principal of 
the dc'vt in order to bring the matter in dispute above $2,000. In that 
«ase jurisdiction would arise upon the principal sum of the bond or note. 
Is it any less interest bècause it takes the form of a coupon? "The 
term 'coupon' is derived from the French, — 'couper,' to eut; and it ia 
defined by Worcester to signify one of the interest certificates attached 
to transférable bonds, and of which there are usually' as many as there 
are payments to be made; so called because it is eut oflf when it is pre- 
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sented for payment." 2 Daniel, Neg. Inst. § 1489. And in tBe pre- 
ceding section this saïaàe àuthor says; ""The contract between the payor 
and the holder is contained in the bond, but the coupons are furnished 
as COnVenieht instruments to enable the holder to CoUect interest without 
presenting the botld by separating and presentiûg the proper coupon." 
So in Everetsen v. Bank, iUtti, 692, it is said: "Coupons are substan- 
tiàlly a minute reJietitioTi of what is contained in some concise terms in 
the bond." It is in récognition of the îdea; that coupons are the inci- 
dent to the principal debtj and still adhère to it as interest, that the 
court holds the samê statute of limitation appîiés to the coupon as to 
the bond itself. In Oityv. Làmson, 9 Wall. 483, Mr. Justice Nelson said: 

"The coupon is not an independent instrament, like a promissory note for 
a sum of money, but is glyen for interest thereafter to become due upon tlie 
bon(], wbich interest is piircel of the bond, and partakes of its nature; and 
the bond.'beihg of a hîghérsecuritythan a simple contract debt, is not barred 
by lapse of tirne short 5f twfenty yéars; aad, as we hâve seen, this contempo- 
raneous coupon does not bperate as an extlnguishtnent of the interest, unless 
there has been an express agreement to that effect. Thèse coupons are sub- 
stantiallybut copies from the body of the bond, in respect to the interest, and. 
as is well known, are glVen to tlie holder ôf the bond for the purpose — First, 
of enabling him to collect the interest at the time and place mentinned without 
the trouble <yf piresehting the bond everytime it becomesdue; and, second, 
to enable thé holder to realize the interest due, or to become due, by negotiat- 
ing the coupons: to the bearer in business transactions, on whom the duty of 
collectjng them devolves. * • * T^iere was butons contract, and that 
eviilenced by the bond, which covenanted ,to pay the bearer five hundred dol- 
lars iii twentyycars, with semi-an nualiiitçiest at the rate of ten percent, 
per ànnum. The bearer has the saiiie âecUrity for the interest that he has 
for the principal. The coupon is'siiaply a tbôdé agreed on between the par- 
ties for the convenience of the holder in coUecting the interest as it becomes 
due." 

While, therefore, to meet the copstaotly widening demanda of com- 
merce and municipal development, such coupons perform new and im- 
portant fonctions in commercial transajctions, they are in their légal es- 
sence no lésa interest, the product of the use for njoney borrowed, than 
if incorporatedialone in the body of the bond itself. 

. So far from discovaring anythipg cpnnected with the history of the 
act q{ Marçh 3, 1887,,indjicating.jtijat congress did not employ the word 
"ioterest" as a gerjeric térm in jts mpst comprehensive sensé, the design 
of the judiciary net in question, in oontradistînction of its predecessors, 
is to restrict the jurisdiction of the fédéral courts. In Dillon's Removal 
of Causes, (5thËd.);§ 94, p. 104, hesays: 

"Under the act of 1875 it was held that it wàs sufflcierit if the araount in 
dispute exceeded five hUiidfëd: dollars at' the time whèu the right of remuval 
aecfued and was applied for^ and that iiiterest^r-^when the right tliereto éx»' 
isted aud was çlaiii^iedT— inigbt be regarded In d*'terinlning the amount or Value > 
ii^jtjçiHitroyersy. Tp reniedy this the act of 1887 apecitically proyides that the 
amount in dispute niust exçeed two thousand dollars 'exclusive of interest - 
and cbsts.' So that iiiteièst eau no longer be coiuputed in making upthe 
neeèssary amount." 
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' ■ 'It îs the (luty of courts, in applying such a statute,.even where the 
Janguage is inexplicit, tô give it such construction aa will effectuate thè 
législative will. 

The fa«t that the coupon after maturity may or may net bear inter- 
est, or the further fact that the coupon may be eut from the bond, and, 
after maturity, be sued tipon separately as a negotiable instrument, can- 
nbt affect its character as interest when sued upan in connection with 
the bond to which it is attached. In the instance of a simple promis-- 
sory note providing fdr annùal payments of interest an action will 
lie for the recovëry of eaCh annual accrued interest, iiidependentdf the 
right to sue for the princi{)al debt. Stoner v. Evans, ^ Mo. 461. But 
if the hoider of such. a note ebould not sue thereon mitil the maturity of 
the prineiï^l' debt, there could be heard no debate on the proposition 
that undér the fédéral statute in question the juriediction of the court 
sljould not be determined by the ainount of the principal debt. It 18 a 
nonéeqwUùr, as côritteridéd by the learned côùnsel for plaintiff, that if 
this demurrer be sustainedit résulta "that ho décision on the validity of 
mtifiicipal bonds could; ever be had in a federar court notil the bonds 
themselves had matured^ anid in many cases a large part of the coupons 
would in the mean timebe barred by limitation." The position main- 
tained upon the opinion in City v. Lamsmi, supra, that the coupons "are 
■substantially but copies from the body of the > bondi in respect to the iu- 
<terest,"-^that there is "but one contract * *: *; evidenced by the 
bondi"-»^necessarily contains the further proposition that, in anactlon 
concerning the validity of the coupon, the validity of' the bond itself is 
involvedi And, of conséquence, an adjudication on the coupon would 
conçlude any controVersy as to the validity or invalidity of the bond, in 
an action between the same< parties on theisameissuesof fact. OromiveU 
V. Ckmntyof Sac^ 94 U. S.;359. Nothing^ said'oridecided berô hasany 
référence to the right to supplément the principal 'àmount of the bond 
with coupons owned by the suitor representing interest on some other 
bond îïï brder to give jurisdiction to the fédéral courts. It fûUows that 
the demurrer is sustained. , 



Standard Sugab Eefineîiy »i Castano et al. 
(Circuit Cffurt» D. JHra«sacftu8étt«. AuguBt 86, 1880.) 

Sai»— CJONBTBUOTIOîî Oi; CpNTIlAOT. ^ ; ; 

A contract. for the sale of a oarKO of from 700 to SOO tons of sugar, to be saipped 
•'•'■ from a certain port, is îùlfllléd By the dëlivéry of only' WO tons, though ' ehipped 
fromsbidport aspart of a cargo of 811 tons. ,,; : 

■::. At Law. : ,.;.•,:;■■;.■,■, 

■ From the agreed Stateroent of facts, it appeara that the plaintiff is a 

"Corpojjation engagèd in the business oj reflning eugw at Boston, andthat 
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the défendants are marchants carrying on business at CSenfuegos, in the 
island of Cuba, under the name of Castano & Intriago. On March 28, 
1889, a contract was made at Boston, on behalf of the défendants, by 
their agent, duly authorized, for the sale to the plaintiff of a cargo of 
sugar, a copy of which contract hère follows: 

^ "Boston, March 28, 1889. 

"Sold for account of Messrs. Castano & Intriago, to Standard Sugar Kefln- 
ery, cargo 700-800 tons of Centrlfugal sugar, April clearance by sail from 
CienfuegoS'for Boston, at.é^ ots. par Ib., cost and freight basis, 96 test, add- 
ing 1-32 et. per Ib» per degree for each degree above, or deducting 1-20 et. 
per Ib. per degree for each degree below 96 test, fractions in proportion. In- 
voice weight", marfne insurance, to be prpvided by purchasers. Payment by 
three-days sight drafts against documents, to be sampled on landing, as 
usual, by buyeïf'a and seller's samples, and • the average of two Boston chem- 
ists' tests, ithese «amples to be the basis ofsettlement. Shipment by flrst- 
class vesseli 

"James H. Shapleigh & Co., Brokers, 82 Central Street." 

The défendants, upon behig advised at Cienfuegos of the making of 
this contract, proceedèd to make inquiryfor a vessel suitable for the 
shipment of the sugars éold. There was at the time no disengaged ves- 
sel in port, and he was informed thàt vessels were very difEcult to ob- 
tain at the Windward islands, and, not finding upon this inquirya suit- 
able vessel jof; a capacity of between 700 and 800 tons ôf sugar, he, on 
April 2, 1889^ rechartered from one Fred de Mazarudo, of Cienfuegos, 
the brigantine Motley, which was of a capacity greater than 800 tons. 
Soon after the making of the contract, the price of sugar began to rise. 
The défendant put on board of the Motley 6,979 bags of sugar, weigh- 
ing 1,^84,121 pounds net, or over 841 tons of 2,240 pounds, the gross 
weight of which exceeded 849 tons of 2,240 pounds; and on the 26th 
day of April, 1889, took froùi the master a bill of lading, in which 
Messrs. Perkins. & Welsb , a firm of commission merchants doing busi- 
ness in New York, his agents in the United States, were named as con- 
signées, at Boston, of said sugar. In the letter of May 7, 1889, from 
Perkins & Welsh.to the plaintiff, they say that, owing to. the scarcity of 
tonnage, it was found inipossible to secure a vessel conveying between 
700 and 800 tons, and they tender 700 tons at the contract price in ful- 
fiUment of the contract. This offer was déclin ed by the plaintiff, and 
considérable correspondence passed between the parties. Subsequently 
Mr. Perkins can^e to Boston, and there received the cargo of the Motley. 
Interviews took place between him and the représentatives of the plain- 
tiff, but no settJeroent of the matter was reached between them; Mr. 
Perkins, in accordance with the défendants' instructions, insisting upon 
bis tender of 700 tons pf the sugar at the contract price, in fuU settle- 
ment of the <îé(endgints' lîability under the contract of March 28th, and 
the plaintiff declining so to receive it. It was finally arranged between 
them that the plaintiff should accept the 700 tons offered, without préj- 
udice to its right, if an}', to demand the delivery of the remainder of 
the cargo, or any part of it, at the price named in said contract, and 
said 700 tons were so jeceived and paid for by the plaintiff; and there- 
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upon the plaintiff brought this action. The remaînder of the cargo, 
amounting to 316,122 pounds, was sold by Perkins & Welsh, acting for 
the défendants, to a third party, at 5 cents par pound, which was the 
market price of the sugar in Boston at the time the plaintiff claims it 
was entitled to receive the same. 

Benjamin Wadléigh, for plaintiff. 

MelviUe M. Weston, for défendants. 

CoLT, J., (cafter stating thefads as àbove.) The only question in this 
case is whether the plaintiff is entitled to recover any damages for breach 
of the contract which was rnade. The contract called for a cargo of 
from 700 to 800 tons of sugar. It appears that 700 tons of sugar were 
delivered to the plaintiff at the contract price. If the défendants had 
chartered a smaller vessel, and delivered a cargo of 700 tons to the plain- 
tiff, there can be no doubt but that they had fulfilled their contract. 
Are the défendants obligéd, under the circumstances, to do more than 
this? If thé price of sugar had fallen instead of advanced, the plaintiff 
might hâve declined to receive any part of the cargo, on the principle 
that a cargo means the entire load of the ship which carries it, and that 
a contract for a cargo of from 700 to 800 tons is not performed if more 
or less than that quantity is delivered. But, the price of sugar having 
advanced, does this circumstance permit the plaintiff to call upon the 
défendants for 800 tons of sugar at the contract priée? I am of opinion, 
as the del'endauts might hâve performed their contract by shipping a 
cargo of 700 tons, that in assessing damages for a breàch of the contract 
they may sélect that alternative which is the least burdensome to them- 
selves. Let judgment be entered for the défendants. 



Stoabt V. Babnbs. 
(Circuit Court, É. D. Pennsylvania. Aprll 4, 1890.) 

1. INTEBNÀI/ BBTBNtJE — DlSTILLBB SPIEITS — BXOESSIVB TaX— ReoOVBBT. 

Spirits were manuf actured and placed in bond prior to July 80, 1868. Upon with- 
drawal, on July 36, 1869, plaintiff was required to pay taxes on 18.86 gallons more 
than the numoer of proof gallons, through the reokoning by the collector of eaoh 
fraction of a gallon lef t over in each package, after the number of whole gallons 
therein had been oounted, as a whole gallon. Held, in view of Act July 20, 1868, (15 
Bt. 125,) plaintiff oould not recover the amonnt of the taxes collected on thèse extra 
gallons. 
a. Samb — ^Allowanob bt Aot op Conobbsb— Intbrbst. 

An amount awarded by act of congress to reimburse a olaimant for excess of 
taxes paid does not, unless especially so stated, give clatmant a right to recover in- 
terest from the time of the illégal exaction. 
8. Same — Limitations. 

A suit was brought more than 18 years af terwards to recover excess of tax paid 
through the collector's rating certain f ractional parts of gallons of spirlts as whole 
gallons. Pripr to suit brought, plaintiff had made a claim for tax charged on spir- 
lts lost by evaporation while in the warehouse, but not for this alleged excess. 
Held, plaintiff had not complied witb provisions of Rev. St. §§ 3226-3228, and bis 
claim was barred. 
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4.,SAÏfB— EEPBOjrjOTVE-iTJTOPr TJNBEB AOT 01- CONGPESS. . 

Amounts paM tliMigh Act Coag. July 2i5, lS86,weTe not paymento on aooonntr 
! but'Were in 8atiâta«!tion ol tUç claimsipresented, 

■,, At LaW. ■•• ' ^ >,'ll,: ■ ;, :;r i • . 

This was a suit brought for the recovery of $250.40, with interest 
from June 26, 1869, alleged to hâve beèn iÛegally coUected by the de- 
fendant's testator, who had been during bis life-time a collecter of in- 
ternai revenue for the eastern district of Pennsylvania. It appeared 
upon the trial tbat the plaintifif .waa a dealer iij distilled spirits, sonie of 
which, in the United States bonded warehouse, were owned by him prior 
to April 14; 1869, and were withdrawn for sale and eonauniption by 
him on June 26, 1869. They had been manufactured and placed in 
bond^iior to July ^20, 1868, and upon withdrawal the plaintifF was re- 
quiréd to pay a tax upon an amountof spirits in exœss of the amount 
■withdrawn aa shoWfiiby actual gauge at the time of the withdrawal. 
Thèîiumher of packages withdrawn was 460, as it wa,? proved upon the 
triial^i abd the whole quantity of spirits withdrawn was 1,819.14 proof 
gàllomâ, or 1,83.3 pacfeage or taxable gallons. The sum of 62 7-30 cents 
per: galion, reckoningeach fraction of agallon in each package as a whole 
gallon^- waa leviedj and the total amount of tax exacted and coUected 
waè $1,382.51 ;■. whieh amount was made up of the following items: ,.. 

OfaotMal spirits wilhdrawn,:l,819a4 gallons, at 62 7tS0 cents, $1,132 11 
,iOli joerçased fractions computed as wholes, 13.86 gallons, at 
;; fâ,7*?0 cents, -. „ - ; - .- - '- - 8 62 

On siiirits alleged tb hâve been lest in United States ware- 
toÛBe, 388.54 gallons, at 62 7-30 cents, - - - 24178 



Total, ^. i.. ., j. . ;. , $1,382 61 ■■ 

It appeared in évidence that the original elaim for the alleged illégal 
collection was made August 3, 1871, for $241.78; and upon October 3, 
1871, it was returned to the collector of internai revenue for this district 
at the request of the plaintiff, and an araended claim for $241.78 waa 
thereupon filed upon March 20, 187i8, which upon February 24, 1883, 
was rejected, and the ;Ço).lector notified. Subsequently, upon April 30, 
1883, at the request of the plaintiff's attornèy, the claim was reopened, 
and upon December, 1884, again rejected. Upon March 18, 1885, how- 
ever, it *8S àgain reopened, and upon April 28, J886, again rejected. 
Upon the trial, also, thé act of congress dated July 26, 1886, (24 St. at 
Large, c. 783,) was put'iû évidence, ahowirigthat the plaintiff 's claim for 
$241.78 was favorably considered, and a receipt by his attornèy for that 
amount was also proved, dated A,ugust 17,,, 1886, and that this suit was 
brought April 25, 1887.; It appeared, also, that the claim filed March 
20, 1878,' for $241 i78; wasupOn form known as "Séries 6, No. 14," for 
taxes improperly paid, and set ont the facts hereinbefore indicated, 
and claimed that the taat was illégal to the amount stated because the 
plaiûtiff had been taxed'for a quantity which Was not actually with- 
drawn, but which was lost by evaporation or leakage while in the ware- 
house. It waa showh, alâb,, that this was the ônly claim presented by 
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the plàîntiff to the internai revenue department in pursaancè of the pro- 
visions Of Eèv. St. §§ 8226-3228; and upon the trial a spécial plea was 
filëd on behalf df thè défendant, that, to entitle theabove plaintifF to 
maintain the above suit, appeal was not duly made to the commissioner 
of internai revenue according to law, and that it was not duly brought 
Within the ^ieriod of time allowed thereby. 

On behalf of the plaintifif the foUowing points were submitted: 

" (1) That the spirits withdrawn by the plaintiff June 26, 1868, were man- 
ufactured and placed in thë United States bonded wareboasé prier to July 20, 
1868, and plaintifC was only liabie to pay a tax on the number of gallons of 
spirits then actually withdrawn by hiiii from bonded warehouse, to-wit, 
1,819.14 proof gallons, on wbich the tax was $1,312.11, and that defendant's 
testator qnlawf uUy exacted in excess thereof the sum of $250.40 as a tax on 
spirits which had originally been bonded, but whioh had disappeared byleak» 
âge, evaporation, or otherwise." Afflrmed. 

"(2) That at common law the plaintitî became forthwith entitled to bring 
an action against the defendant's testator in his individual capacity, and not as 
a United States collecter of internai revenue, which right was suspended by 
the act of congress until plaintiff had appealed from the illégal tax to thecocn- 
missioner pf internai revenue, and his appeal was finally rejected by the com- 
njissioner of internai revenue April 28, 1886. " Kef used. 

"(3) That, upon the final rejection of the plaintifl's claim by the commis- 
sioner of internai revenue, the plaintitï's right of action against the defend- 
ant's testator in his individual capacity revived, and his action must be com- 
menced within one year thereafter, and thls action was brought within the 
statutory time." Befused. 

"(4) That the measure of the liability of the defendant's testator is eth 
amonnt of the tax illegally exacted byhim from the plaintiff, to-wit, $240.50, 
with interest at six per centum from .Tune 26, 1869, to the date of the verdict, 
subject to a crédit of $241.78." Refused. 

"(5) That the sum of $241.78 paid plaintiff on the 17th day of August, A. 
D. 1886, was not a payaient of his claim made by the appeal to the commis- 
sioner of internai revenue under the acts aforesaid, and that the said claim 
had previously been rejected, and was not pending in the treasury department 
at that time. The same was a voluntary payment by the United States, 
without any conditions, of a part of a sum of money then due to the plaintiff, 
not from the United States, or in récognition of the plaintiff's rejected claim, 
but from the defendant's testator in his individual capacity. This sum was 
paid and received expressly on account." Befused. , 

"(6) The plaintiff may and has elected to apply this sum as a payment on 
account of the sum of $507.83, to-wit, $260.40, the excess of tax, and $257.43, 
interest thereon from June 26, 1869, to August 17, 1886, which was upon 
that day due to plaintiff by defendant's testator, and the plaintiff is entitled 
to a verdict for the balance then due, to-wit, $266.05, with interest there- 
on to date." Kef used. ^ 

"(7) The présent action is not against the United States, nor isit an action 
against the defendant's testator in his capacity of a United States collector 
of internai revenue; but the same is an action against him in his individual 
capacity, and is to be governed by the same rules as other actions between 
private citizens. " Befused. 

"(8) That the plaintifl's claim against the United States was not reopened 
and allowed af ter April 28, 1886. " Afflrmed. 

"(9) That the commissioner of internai revenue had no judicial functions 
to perform under the private act of July 26, 1886, and his duty thereunder 
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was purely ministeriHl, and waslimited toascertaining what excessive tax had 
been exacted from theplaintiff; and this inquiry, and the paymentof 6241.78 
to the plaintiiï, were solely by virtue o£ the provisions of the said privateact 
of congress. " Afiirraed. 

On behalf of the défendant the following points were submitted: 

"(1) From the plaintifi's claim, as set eut in the bill of particulars, of 
$260.40, you must deduct the amount of #241.78 paid him upon August 17, 
1886. under the actof July 26, 1886, (24 St. c. 783;) and in this suit he cannot 
recover any interest whatever upon the said amount of $241.78. 

"(2) The actof July 26, 1886, under which the payment of $241.78 was 
made to the plaintifî, statés that it was a refund of taxes exacted and paid on 
distilled spirits in excess of the quantity witlidrawn from the warehouse, and 
the act did not provide for the pàyment of interest; and your verdict in this 
case should be for thô défendant. 

"(3) The plaintifî cannot recover an amount of taxes alleged by him to 
hâve been illegally assessed by counting f laotiens of gallons as whole gallons. 
The act of congress of July 20, 1868, (15 St. 125,) provides that a fractional 
part of a gallon in excess of the numberof gallons in acaskor package sbould 
be taxed as a gallon; and your verdict upon that part of the plaintiff's claim 
in this suit should be for the défendant. 

"(4) The plaintiff failed to présent his claim to the coramissioner of inter- 
nai revenue for ref unding the alleged excess of taxes upon fractions of gal- 
lons in the manner, and within the period of tirne, required by law, and there- 
fore he cannot recover in this suit. 

"(5) The claim presented by the plaintiff in this suit was included in the 
payment made to him under the provisions of the act of July 26, 1886, (24 
St. c. 783,) and therefore he cannot recover; and your verdict should be for the 
défendant. , 

"(6) Your verdict should be for the défendant." 

/. W. M. Neidin, for plaintiff. 

WiUiam WUkins Oarr, Asst. U. S. Atty., and John R. Read, U. S. 
Atty., for défendant. 

McKennan, J., {chargingjury.) Although I do not give you any bind- 
ing instructions to that efifect, yet, in the judgment of the court, under 
ail the évidence in the case, the défendant hère is entitled to a verdict. 
As the case is presented to you, in the judgment of the court, you could 
only find a verdict propetly in favor of the défendant. 

The jury thereupon rendered a verdict for the défendant. 
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D'EsTEiNoz V. Geekee, Collector. 
(Circuit Court, E. D. Pennsylvanla. April 8, 1890.) 

CusTOMS DoTiES— Classihcatioîi — Manupacttibed Tobacco. 

A cigar-Bhaped buodle of tobacco of an extremely large gize was classlfied as 
manufactured tobacco. It was in évidence ttaat it was used as an ornament In 
cigar dealers' Windows, but that it could be smoked as a cigar. Held, that the f act 
of its capability of belng smoked does not altogether détermine its çharacter, and, 
if the principal utility of ihe article is for some other purpose, tbe article is tobe 
classed as manufactured tobacco, it for the ordinary purposes of a dgar, as such. 

At Law. 

This is a suit bronght by Francisco R. D'Estrinoz to recover the sum 
of $525.35, alleged to hâve been illegally exacted by the défendant as a 
tax upon 6,565i ponnds of tobacco, at eight cents a pound, durin^ the 
year 1886. It was shown that the plaintiff was not a manufacturer of 
tobacco, and did not bave a license therefor, but was a manufacturer of 
cigars. The tax was levied at the rate of eight cents a pound as upon 
manufactured tobacco, under the provisions of sections 3362 and 3371, 
Rev. St., as amended. It was also shown on behalf of the plaintiff 
that the article was known as a "Jumbo "cigar, and bought, sold, and 
used in trade under that name. It appeared that it could be smoked 
as other cigars of smaller size, as the tobacco was laid without twist; 
that the grade was iuferior to that known as manufactured tobacco; and 
that they were not sold as such, but geherally for the purpose of orna- 
ment or as a novelty. Testimony was produced on the part of the de- 
fendant that the highest quantity of tobacco used in the manufacture of 
the ordinary cigar, as shown from the reports of the internai revenue 
department, is less than twenty-five pounds of tobacco to the thousand, 
and that the highest quantity of tobacco used was from 35 to 55 pounds 
per thousand, and that the quantity of tobacco used in the article in 
question was much higher. 

John A. Ward, for plaintiff. 

Wm. WUkina Carr, Asst. U. S. Atty., and John R. Read, U. S. Atty., 
for défendant. 

McKennan, J., (chargîng jury.) There is but a single question in 
this case, and it is not a very broad one, and, as you will détermine the 
"one question of faet involved in the case, the resuit of the cause will be 
determined by you. The plaintiff hère is a manufacturer of cigars, 
and obtained a license from the govemment to deal in cigars. He was 
cbarged by the collector of the district a certain sum of money on 
cigars manufactured by him, at the rate of eight cents per pound upon 
the certain number of pounds contained iii an article which the col- 
lector classifies as manulàctured tobacco, and which were claimed by 
the plaintiff to be cigars, within the meaning of that term. The ques- 
tion is, were they cigars, as claimed by the plaintiff? If they were, 
theu the tax was erroneously assessed, and the plaintiff is entitled to re- 
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cover the amount of his claim. By the act of congress, a tax on ail 
cigars made of tobaoCoj'or any. substitute thereforî, of three dollars per 
thousand, is charged. You are to détermine whether the articles upon 
which this taX wàs Charged were "cigars," within the meaning of the 
terra employed in the act of congress. That is the only question for 

You hâve seen the article before you; you hâve heard the évidence 
of a number of witnèsâes as to ^hat that article is. Is it a"cigar," 
within the meaning of the act of congress, or is it tobacco in sonae other 
form? That it îs mânufactured aiid subjected to a process of manufact- 
ure is évident. It is tobacco used for the purpose of putting the article 
in the form in which it is presented beforeyou. Is it a "cigar," within 
the meaning of the act of congress? because, if it is, then the collecter 
was in error in classifying it as sbmething else. The ordinary rule is 
that words employed in the act of congress are employed accordipg to 
their usual and accepted meaning, unless they hâve some spécial trade 
désignât Joiï», — some spécial définition by the trade in which they are 
used. That is hardly the case hère, because it appears that in the trade 
' the Word is used in the sensé in which it must hâve been used ail over. 
We ail know what cigars are, and it does not require âny great astute- 
hess or any great knowledge to enable one to détermine what a cigar is 
when he sees it. It is a bunch of tobacco rolled together and put into 
shape for smoking, and intended for that use. We ail know. It is 
hardly necessary to produce wittiesses to give any définition of what a 
"cigar" is, because it ià a matter of common and universal knowledge, 
for the reason that the article is in common and universal use. You 
hâve the testimony of a number of witnesses on the part of the plaîn- 
tiff, ail of which I believe are engaged in the manufacture and sale of 
tobacco in some form or ànother, and they ail say that this article is 
called a "cigar" in the trade. Whether it bas any peculiar or excep- 
tional meaning does not appear in the évidence. It seems to bave been 
spoken of in the trade, as spoken of by everybody else, as a bunch of 
tobacco rolled up, and adapted for use and used for the purposô of 
smoking. That it may be smoked does not altogether détermine its 
character. It may bave some adaptibility for such use, but it may or 
may not be principally used for that purpose. If that is not the prin- 
cipal use of it, but if it is used for some other purpose, it is not to be 
taken as a cigar meaflt by the act of congress, and you will be guided 
somewhat by your own judgment as to the category in which this arti- 
cle is to be placed by your examihation of it. 

It appears in évidence hère that this article was not made at ail until 
some time after the passage of the act. Presumably , therefore, the term 
wâs used in the sensé in which it was ûnderstood at the time of the pas- 
sage of the act of congress. It applied only to such articles as were com- 
tnonly known as "cigale." Besides that, it appears from the évidence 
of the revenue ofBcér, Mr. Truell, that, taking ail the cigars mânufactured 
in the United States to which the term was used, which the department 
was to consider, not exceeding about 30 pounda of tobacco was em- 
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ployed îa the manufacture of the articles which were known aniî called a? 
oigars. Cigars in which three pounds of tobacco made a thousand, were 
known and çonsidered throughout the whole trade in the United States 
as cigais, and presumably, therefore, as cigars referred to in the act.of 
congress, and so designated. It appears, further, that this article is not 
in common used for the purpose of smoking; its use may be regarded as 
an exceptional use. 

Takîng this évidence, and ail the other évidence in the case, the wit- 
nesses on both sides, and guided to some extent by your own judgment 
and by your knowledge of what a cigar is, it is for you to détermine 
whether this is a cigar which congress intended to classify as such, and 
imposed a duty of three dollars a thousand upon. That is the simple 
narrow question. If you ônd j undeï ail the évidence, that this is a cigar, 
then the plaintiflfis entitled to recover the amount which he claims, four 
hundred and sixty odd dollars. If you find it is not, then your verdict 
mu8t be for the, défendant. It is apparently a very small question, — 
certâinly a very narrow one,---and, as you will détermine the classifica- 
tion in this way, you wiU décide this case. If it is not a cigar, then it 
seéms to me that it must be classed as manufactured tobacco in some 
form, and witbin the meaning of anotbor clause. 

The plaintift" présents the following points: 

"(1) I£ the jury find that the ' Jumbo Cigars' were really dgara manu- 
factured, sold, and consumed as sucb, then your verdict must be for the plain- 
tiff." 

I afSrm that point. 

"(2) If the jury find that thé ordinary and common use of thé 'Jumbo 
Cigars,' as tobacco, was as a cigar, to be smoked from the moutb, your ver- 
dict must be for the plaintiff." 

I affirm that point. 

"(3) If the jury flnd that the plaintiff committed nofraud upon the gov- 
ernment of the United 8tates In the manufacture and sale of the 'Jumbo 
Cigars,' your verdict must be for the plaintiff." 

There is no such point involved in this case, and I therefore disaffirm 
it. There is no reason io believe that the plaintifif did not think, as he 
deônes it, this article was a cigar, and therefore it was taxable only under 
the clause which applies to cigars; but it is immaterial, and therefore 
I refuse the point. 

"(4) Ybur verdict must be for the plaintift." 
I disaflBrm that point. 

The défendant présents the following points: 

"(I) If you believe that the rolls of tobacco commonly oalled 'Jumbo 
Cigars ' are not bought, sold, and used for the purpose of staoking the tobacco, 
tben they are not cigars, within the meaning of the internai revenue act of 
March 3, 1883, and the plaintiff is entitled torecover." 

In addition to whati bave already said, I may say that they may be 
adapted to smoking; they may be put in such form that a person may 
put: pne pf tttem in bis mouth and smoke itj bv^t, if that is not the prin- 
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cîpal use to whîch they are devoted, that would not change any under- 
standing and désignation of them; they would still be something else 
thàn cigare, and sufeject to a tax undeï another clause of the act. 

"(2) If you believe that the roUs of tobacco, commonly called 'Jumbo 
Cigars,' are tnade of smoking tobacco of àny description, and are composed of 
tobacco lèdueed iiito a condition to be con»umed, then they are manufactured 
tobacco, within the meaning of section 4 of the act of March 3, 1883, and the 
tax is eight cents per pound, and the plaintiff is not entitled to recover." 

: I am inclined to think that that is the proper classification. If they 
are not cigars, they are manufactured tobacco, according to the act of 
congréss, reduced in a condition to be consumed, and are therefore subject 
to taxation under anotber clause. 
"(3) Your verdict in this case sbould be for the défendant." 
I disalBfirm that point. This whole question is the single and simple 
question, is this a cigar, within thé meaning of the act of congréss as it 
■was used by congréss fïaming this law? If they are, the plaintiff is 
entitled to your verdict for $436.03; if they are not, then heis entitled 
to recover back only the amount which was paid by mistake under the 
assèssment of the tax, $161.78. Take a box of thèse things out with 
you, look at them, and exercise, to some extent, your own judgment 
as to what they are. 



Jessup & MooEE Paper Co. v. Cadwaladeb, CoUector. 
(Circuit CovH, E. D. Pennsylvania. April a, 1890.) 

CusTOMs DuTiBS— Classification— Olb Kttbbbr Shobs. 

If the commercial value of old rubber shpes is due solely to the rubter whloli they 
contain, and not to the préparation or manufacture whlch they had undsrgoue, they 
are exempt from duty as crude rubber. 

AtLaw. 

This was a suit brought by the Jessup & Moore Paper Company to 
recover certain customs duties alleged to bave been nnlawfully exacted 
in an importation of old India-rubber shoes, entered by the importera 
as serap rubber. A duty was estimated as upon manufactures of India 
rubber at 25 per cent, ad valorem, and protest made that the merchandise 
was entitled to free entry under Tariff Index, (New,) par. 724, and sec- 
tion 2499, Rev. St., inasmuch as it was in a condition suitable only to 
be remanufactured, and therefore similar in material, quality, and text- 
ure and use to crude rubber, and unenumerated. It was shown on be- 
half of the plaintiff that the rubber, which was one of the constituent 
parts of the article in qiaestion, wàs by chemical process reclaimed, and 
that the product assimilated in mateiial, characteristics, and uses to 
crude rubber. The article as imported was first grourid into a powder, 
and then put into a vulcanizer and subjected to a high température to 
drive off the sulphur used in the original vulcanization, and then 
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steeted ont and mariipulated like crude rûbber, and when reclaimed waa 
worth more than some qualities of pure rubber. The verdict was dî-i 
rected in favor of tbe plaintiff, subject to a point reserved, and subse- 
quently the défendant moved for judgment non obstante veredicto, but the 
motion was refused, and judgment entered in favor of the plaintiff. 

James Collins Jones and Edivard L. Perking, for plaintiff. 

William WilMifis Carr, Asst. U. S. Atty ., and John R. Read, U. S. Atty., 
frir défendant. 

McKennan, J., (charging jury,') The plaintiffs hâve presented the 
following points: (1) "Articles composed of India rubber, within the 
nreaning of the existing tariff laws, (section 2502, Rev. St., schedule N,) 
are articles prepared or mannfactured from India-rubber, of which the 
préparation or manufacture constitutes some portion of their commercial 
value. If, therefore, you find Ihat the commercial value possessed by 
%^ old rubber shoes, upon which the plaintiffs in this case allège that 
thé duty in this instance was improperly imposed, was due solely to.the 
rubber they contained, and not to the préparation or manufacture which 
they had undergone, they were not 'articles composed of rubber,' within 
the meaning of the tariff law, as at présent in force." This.I affirm. 
(2) "If you find that the ' old rubber shoes' in question in this suit were 
not composed of India-rubber, within the meaning of the tariff law, and 
if you find that said 'old rubber shoes' were similar in rriaterial, qual- 
it}', texture, and the use to which they can be applied, to crude rubber, 
your verdict rnust be for the plaintiffs." This point is affirmed. (3) 
"Under ail the évidence your verdict must be for the plaintiffs." THiia 
point is afBrmed. 

The défendant has presented the following points: (1) "If you be- 
lieve that the importation in suit is composed of India-rubber, not spe- 
cîàlly enumetàted or provided for in the act of March 3, 1883, your ver- 
dict should be fôr the défendant." Refused. (2) "If you believe that 
the importation in suit bears a similitude in materiàl, quality, texture, 
or the use to which it may be applied, to an article composed of India- 
rubber, then your verdict should be for the défendant." Refused. (3) 
"Eten if the importation in suit be used for the purpose of reclaiming, 
by chemical process, the rubber contained therein, yet, if the prodùct is 
inferior in materiàl, qùality, and texture to crude rubber, then it isnot 
such a similitude to crude rubber as itis necessary, undér section 2499, 
for the plaintiff' to prove to entitle him to recover, and your verdict 
should be for the défendant." Refused; (4) "Your verdict in this case 
should be for the défendant." Refused. 

If the plaintiffs' Srst point is Sound, they aie entitled to recover. I 
will instruct thé jury pro forma, for the purpose of enabling them to find a 
verdict, that the law is correct, as stated in their first point, and that the 
plaintiffs are entitled to recover, but reserving the right to enter a ver- 
dict for the défendant if it should be found that the law is not correctly 
stated in that point.. ThiS action turns altogether upon a, question of 
law on the constructions which are given to the act of congréss, and, as 
v.43F.no.4— 19 
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■^«^Wîghifeîigiye furt^iiçrr time to thç considération of thîs question, ajod 
to havs ^-rgument before the full bench upon 4he subject, I instruct you 
thfttfitbeîjçiw. as stated in the plaintiffs' first point, is a correct statement 
ofthe law, and in that view under the facts hère, the plaintifife are en- 
titled Jbo a: Verdict for the amount pf duty exacted in excess of what 
should hâve been charged. This will be subject to considération by the 
courtyhpReaftel', and the, court reserwes the right to enter a verdict for the 
défendant in case it should be satisôed that the law is not aa stated in 
this point. 



, , ,■ SçHULTZ V, CadwalÀ-DEB, Collector. 

' '■ (CireuU Court, E. D. Pennéytvania. April 14, 1890.) 

1. ODSIOMS; DnTIBg^Cl>AS8jnOA.TIOTf-^StJLPBATB Oï POTASH. 

TVbefher an importàiioii of sulphate of potash Is to be u'sed expressly for mannra 
' or liot, detemlnes *whether it is free, or Bubjeot to 30 pw cent. duty. 

2.: Same— HeBMUZBBSi; ." • ■ . :.■;,! •,,;■ ,!,;, 

Ail importe^ substances, whethèr ^speioially provided for eo nomlne, or oovered 
l^ any latiçdaire descriptive of their origih or qnalitles, whioh subserre the pur- 
. pose-of enmhing the soil, are free, undér paragraph 505 pf thS free-list. , , 

8. S^MKTrGoNSfl^lJOT^ON OP XlATfS.- 't, - ' 

In relation to'eàcb other, paragraph 70 bî SobeduW A, Aot 1883, is gfèneral, 
ànd iyaragriti>I>hSO& is speoiâc, as differentiating from the larger class of articles, de- 
nomiqatied "^pbate of potash,} "the smaller portion, "expressly used as manara " 

. At LaW,..:'i,. ,';.' 

; This siiit arose with référence to Schedule A, par. 70, Tariff Index, 
(New,) of the tairiff act of 1883, whereby a duty of 20 percent, adva^ 
hrerti is injposed upon sulphate of potash, while, in the free-list, guano, 
manure, and ajl substaiicçs expressly used for manure, are free from 
duty under para^raph 505, Id., and was brought by Henry R. Schultz 
to recover certain çusloms duties aUeged to havp been unlawfully ex- 
acted upon an ipiportation pf so-called "manure sait" per ship Cuba, 
entered Slây 4," 188^. It was contended by the government that it 
was sulphate of potash, and liable to a duty of ^0 per cent, ad valorem. 
The testimony, prpduced upon the trial showed that the article was in 
fect bought, sold, ^nd used in trado; pnder that name, but that the im- 
portation in suit, wa^ ^pjd toa Pia'nùfecturer of fertilizersj and the veiy 
dict waa ,i^ favpr ,of the plainiiff. 

EdiwçT^îiL. PerUns&h^ James QM'ris^^J^ 
.. WiUiam^'^^iP|mi Carr,,A.s&t. U. S. Atty-i and «^o^" ^' ^^eacl, V. S. Àtty., 
for défendant. 

McKbi^an, I,, (çhaxging jury.y, Thîa suit is brought to recoyer du- 
ties exacted upon I an impprtatipn ofgpods, asis alleged, without au- 
tboiity in law. A cargo, ojÇ sulphate of potash, was dischargedat this 
port, and 4uiies,(assessed upon it, and paid to the coUector, without 
anyauthority, as is claimed, on bis partto exact the duties so paid. 
4 jiniilar case ,iy^ bpfore the pii'cuit court of the United /States in the 
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âistrict oï New Ycirfc. HeUer v. Magcmé, 38 Fed. Rep. 908. ' The por- 
tion of tbe tariff apt.which. is in contre versy hère wag before that court, 
and that casé w'âsdëtei'mîned by the court under circumstànces which 
made it.'strikiiïgly similar to the case now before you; and, as there 
ought to be unifornlity of décisions, of course, on questions, espeéially 
under the tariff law, arid asit is just and right, so far as possible, they 
ought tb be decided the same way. I am disposed, therefore, to adôpt 
the vieW of the judge who tried the case in New York, in order that a 
similàr résùlt shall be reached in this case, if the facts in the case ren- 
dëï such décision propef and right. 

I do not know the quantity of goods in the présent suit, but it is 
stated on papers submitted to you. The collector, determining that 
the cargo fell within a certain section of the act of congress, assessed 
the duty bf 20 per cent., whereas, on the part of the importer, it is 
cl^imed that, under another section of the tariflf law, they were not sub- 
ject to any duty at ail; they were free. That this article is suïphate 
of potash is beyond ail question. It is so designated by the witnesses 
on both sides, and is so r^arded in thetrade. Whether, then, the du- 
ties élaimed were chargeable under that portion of the tarifif act which 
imposed a duty of 20 per cent., or whether they are free, is the question 
to be determined in this case. By paragraph 70 of the tariff act, 
Schedule A, 20 per cent, duty ad valorem is imposed upon suïphate of 
potash; and, in the free-list, guano, manures, and ail substances ex- 
pressly used for manure, are free from duty. So that whether this ar- 
ticle cornes within the scope of either of thèse sections is the question for 
you to détermine. That this article is suïphate of potash is beyond ail 
question; and under ordinary circumstànces, therefore, a duty of 20 
per cent, would be chargeable. Whether it is relieved or not from any 
duty is to be determined by the construction of paragraph 505, Tariff 
Act, which relieves guano, manure, and ail substances expressly used for 
manure, free from duty. I do not regard the two sections as irreconoil- 
àbly inconsistent. In the first place, suïphate of potash is subject to a 
duty of 20 per cent.; and, in the next place, suïphate of patash used 
for manure or as a fertilizer is free from duty. So that it may be re- 
garded as properly \inderstood by this act of congress that, while suï- 
phate of potash is subject to a duty of 20 per cent., yet, if it is used 
for the purposes of manure, it is free from duty. (It dépends there- 
fore, upon the use to which the article is to be applied whether it is sub- 
ject to duty, or falls within the purview of the free-list.) Exception for 
défendant. 

As I hâve already said, ail the witnesses on both sides speak of an 
article of suïphate of potash, which is subject to a duty of 20 per 
cent., (and it is to be determined now whether the use to which this 
article is applicable, or for which it is to be expressly used, takes it out 
of the opération of the portion of the act which subjects it to a duty of 
20 per cent.) Exception for défendant. In the case in New York the 
article was suïphate of potash, upon which duty waa imposed; but, as 
it waà hèld by the judge to hâve beeh proved by the évidence that it 
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was to be expressly used for manure, it was held by hîm ît was not sub- 
ject to the duty imposed in the body of the act. 

As I said before, this article was imported as sulphate of potash, and 
was therefore apparentlj^ subject to a duty of 20 per cent.; but for 
what purpose was it used? What is the meaning of that portion of the 
tarifF act which relieyes from duty ail substances used for manure? I 
do not pee what other construction can be given to the act of congress 
than this: that dutiable articles, if they are intended for use, or are 
imported for the purpose of being used, in manure, are relieved from 
the duty of 20 per cent. In the language of Judge Lacombe, who 
tried the case in New York: 

"The clause hère, paragraph 505 in thefree list, reading • gnano, manures, 
and ail substances expressly used for manure,' very clearly expresses, and there 
seetns no doubt that, by the use of this phrase, congress bas plainly said, that 
ail imported substances, whether éspécially provided for eo nomîne, or cov- 
ered by any gênerai language descriptive of their origin or qualities, which 
subserve the. purpose ofenrlching the soil, and thus increaSing the crops to 
be raised upoû itj should be free. That is the plain meaning of the paragraph 
■as it stands. I think we should err, if, from sorae strained and over-elabo- 
ifate examination of a great many other paragraphs in the act, we should seek 
to spell out soine understanding or conception of what we might possibly in- 
fer was tlie intent of congress. We are ehtitled to take their intent as ex- 
jprésséd by the plain language they hâve used. It is very true that the use of 
the Word • expressly ' may inake this paragraph difflcult of application in very 
màny casés, in fact in ail cases, so far as the collector is concérned; but it 
gives us no trouble in this particular action, because there is abundant évi- 
dence hère to warrant the holding that thèse particular importations were ex- 
pressly used for manure. They hâve been traced from their importer into the 
hands of individuals wliose sole business Is the préparation of ' fertilizers ' 
Which Word is a mère synonym for ' manure;' and, should the jury draw 
fi'pm the testimony any other inference than that the articles were expressly 
used for manure, I Should be inclined to set aside the verdict. Therefore, I 
thtnk it is unnecessary to send the question to them. The défendant refers to 
the.well-settled rule of interprétation, that a spécifie désignation will prevaij 
oyer a gênerai one; but the clause whiçh he contends to be ageneral one (par- 
agraph 505, supra,) is in reality more spécifie than the paragraph under which 
he insiste thèse imports should be claàsed, (paragraph 7Ô, ' Sulphate of Potasbj") 
becàuSe. frOm the gênerai class of articles properly classifled as sulphate of pot- 
aôfii it diflerentiàttis that smaller portion which are 'expreissly used for ma- 
nure.''! f' 

So hère, while the article which is the subject of importation is gen- 
erically sulphate of potash, its dutiable character is to be determined by 
the use for which it wàs imported, or to which it îs applied. It un- 
çloubtedly subjects the classification and dutiability of articles falling 
wi^hin the gênerai sçope of the act by the collector ; but the question is 
whether, un^er the act pf congress, the article is subject to duty or not, 
and that is to be determjned by the purpose for which it is used or to 
be used. Was it for manure? , (If so, under the view Judge Lacombe 
takes pf the law, it is not subject to duty, and in that décision I am in- 
clined to concur.) Exception for défendant. 
.; ïou hâve then Ijerç», ibis article, which is described as sulphate of 
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potasb, shown by the testimony to hâve been imported by a person wbo 
is engaged in the manufacture of fertilizers, of which the sulphate of 
potash is tbe principal constituent. It was therefore intended, so far as 
he -was concerned, to be used as manure, and we must so conclude. It 
then passed by sale by him to a person who was engaged in the manu- 
facture of fertilizers, and was used in the préparation of that article of 
merchandise. If that be so, then you will be justified in finding that 
this sulphate of potash was, within the meaning of the act of congress, 
expressly used for manure; and, if so, it was not subject to any duty. 
If- you are satisfied upon that subject, then you would be justified in 
finding, and you would be bound to find, that the collector was in error 
in imposing any duty whatever upon this article. However difScult it 
might hâve been for him to ascertain that fact, yet it would seem to be 
necessary to the efiectuatiori of the attempt of congress in relieving such 
articles from duty altogether to inquire into the use to which this article 
was applied after it passed into the hands of the manufacturer. (I 
therefore instruct you, if you find that this article was used in the man- 
ufacture of manure, or was used as manure, that it is not subject to a 
duty, and your verdict should be for the plaintiff.) Exception for de- 
fendant. 

The plaintiff and défendant hâve both submitted to me certain points 
upon which they ask me to instruct you; but, taking the view that was 
taken by the judge of the circuit court of the United States at New York, 
and desiring that there should be uniformity of opinion upon the con- 
struction of the act of congress as far as possible, I instruct you as I 
hâve donc, and décline to instruct you as asked by the counseî for the 
plaintiff or défendant. If you find as I hâve stated, then your simple 
duty is to ascertain the amount of duties paid by the plaintiff hère, and 
find a verdict in his favor for the amount so paid. Of course, I mean 
this importation, which is the subject before you. 

plaintiff's points. 

"(1) If you find that the article constitutiag the subject of this suit is not 
commercially Hnown as ' sulphate of potash,' and that it is expressly used for 
* manure,' your verdict must be for the plaintiff. 

"(2) Ëvén if you find that the article in question is sometimes known com- 
mercially as ' sulphate of potash,' if you also find that there are other vaiie- 
ties of sulphate of potash used for purposes other than as manure, and that 
the article in question is used expressly for manure, then your verdict must 
be for the plaintiff. 

"(2J) If, upon ail the facts in this case, there exists in your minds a doubt, 
your verdict miist be for the plaintiff, as duties are never to be imposed on 
the citizen upon vague or doubtful interprétations. 

"(3) Under ail the évidence in this case, your verdict must be for the plain- 
tiff," 

depexdant's points. 

"(1) It having been shown that the article in suit is bought, sold, and 
used in trade as sulphate of potash, it is provided for in the tariff act of 1883 
under that name; and your verdict should be for the défendant." 

Refused. Exception for défendant. 
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, ' "(3) The article ita suitia not provlded for in the proyisîons of tjié twrlfl 
act ofîparàgraph 505, ïariff Index, (New,) of the free-lïst, «ail substances 
used foi* manure,' inasmpeh as the évidence shows that the substance in siiit 
isnotisqùsed, ' in the manufacture of manure or iertilizers only;' and your 
verdifîtsiiould be for the défendant." 

Refusé*^.: Exception for défendant. 

"(3) The article in s^iitis sulphate of potash, and the tarifC thereon is pro- 
vided for, for that article speciflcally, and will not be assessed under the more 
général expression coiitained in paragraph 505, Id., «ail substances used for 
manure, ' and yonr verdict should be for the défendant." 

Rèfused. Eiceptioù for defencjant, 

"(4) Tour verdict in this case should be for the défendant." 

Refused. Exception for défendant. 

The jury rendered a verdict in favor of plaintlfE. 



Bailey a al. V. Cadwaladeb, Collector. 
(Circuit Court, E. D. PmnsyVvania. April 1, 1890.) 

CusTOMis DnriBs—Ci.ABsiïioATioN—TBADB-N'AME— Bombât Hémf. 

An article known in the trade as "East India Bombay hemp, " Involoed anS en- 
tered as suoh in the castom-house, will be held dutiable a^ hemp; and testimony 
that it is in eflect a species of Sisal-grass will not cause it to be dutiable at the rata 
of that article. 

At Law. 

This suit arose concerning the classification of East India Bombay 
hemp, under Tariff Index, (New,) par. 331, and was brought by John 
T. Bailey to recover certain customs duties alleged to hâve been improp- 
erly exacted in an importation which was invoiced as East India Bom- 
bay hemp, whereon a duty at $25 per ton was assessed under paragraph 
831, Id., relating to hémp, manilla, and otherlike substances for hemp, 
not specially eç^umeratpd or provided for. Protest and appeal was made 
that it was not the hemp of commerce, nor commercially known as such, 
and that it should be entered at $15 per ton as a vegetable substance not 
specially enumerated or provided for in paragraph 333, Id. Upon the 
trial it was shown from the papers upon file in the collector's office that 
it Was deSignated as hemp upon the bill of lading, invoice, and entry; 
but the testimony of the plaintiflf tended to show that it could not be 
used as hemp, ^nd that it was not in fact that article, and did not grow 
in the same way, and could not be used as a substitute. It appeared, 
however, that it was bought, sold, and used in trade under that commer- 
cial désignation, but the testimony of the plaintiff tended to show that 
.'it was in fact a species of SisalTgrass* The verdict was in favor of the 
défendant. 

Henry T. Kingston, for plaintifif. 
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Uîam WW,n8 Carr, Asst. Ùj S. Atty., and John R. Rsad,\J. f?. Atty., 
fof défendant. 

McKennan, J., (char gîng jury.) This suit is brought Liy the importer 
of an article, a éample df which you hâve had before you, to recover 
what is claimed by him to hâve been an excess of duties charged by the 
custom-house of Philadelphie on that article, upon the hypothesis that 
a duty was imposed upon this article of $25 a ton as hemp, whereas it 
should hâve been charged with a dut}' only of 815 a ton under another 
clause of the act of Côngress. The duty was paid under protest, and the 
plaintiff hère bas qualified himself to bring this suit to recover this ex- 
action by the custom-house if the duty was erroneously assessed. The 
whoie question turns upon the identity of the subject-matter of this im- 
portation. Is it hemp within the meaning of the act of congress, or does 
ît fàll within the description of another clause of the act of congress? If 
it is hemp, the duty is properly assessed. If it is not hemp, the duty is 
erroneously assessed by the government. The terni employed in the act 
of congress is "hemp," and therefore it is employed in the sensé in which 
that term is generally undéfstood in commerce and trade, and no other 
test is furnished of the meaning of the term. It might be congress de- 
fined this term with référence to something else. In the mère commer- 
cial désignation of the term they might bave defined it with référence to 
the issue to which the article is employed ; but no such test is indicated 
by the act of congress. It is used hère simply as hemp, termed "hemp," 
and therefore it means what is understood to be hemp in the sensé in which 
the article is denominated in commerce. It does not make any différ- 
ence what the quality of the article is. If it is hemp generically, it 
means hemp as used in the act of congress, and is subject to the duty 
imposed upon it under that désignation. You bave had before you a 
lïumber of samples of substances which are called "hemp," and they vary 
in quality, value, and in the uses to which they are employed, but they 
are ail species of hemp, as the term is employed hère. Except when 
they are specifically referred to in the act of congress, ail species of hemp 
are subject to the duty imposed upon hemp under its gênerai désignation. 
AU of the witnesses on the part of the plaintiff describe this article as 
hemp without exception, I believe. That is a mattér you wîU remem- 
ber. They aU describe it as hemp, and the proof is that it is known in 
commerce as "Eàstindia Bombay hemp;" that is, hemp grown in Bom- 
bay in the East Iridiés; hemp, with référence to the place at which it is 
produced. If it is so, it is within the category of hemp, and is subject 
to the duty imposed by thë act of congress upon that article. That is the 
only inquiry for you to make and détermine. Is this article hemp, as 
known by the name which it is called? If it is, the duty was properly 
assessed at $25 a ton. 

The plaintiff asked me to instruct you as follows: (1) "That if the 
jury find the subject of importation is a vegetable substance; that unless 
they find it to be hemp, — the plaintiff is entitled to recover." That point 
I affirm, with the qualification that if the article in question is known 



298: FEDliBAîI. EEPQRTER , .volf 43 



and desîgnàted comniercially aa "East India Bombay hemp," and 4s a 
species of hemp, it is within that clause of the act of congress which im- 
poses the duty of $25. (2) "That unless the jury find the subject of the 
importation to be hetiip, manilla, or other like substituts for hemp, not 
specially enumerated or provided for, the plaintiff is entitled to recovor." 
I affirtn that point. (3) "That if the jury find the subject of the im- 
portation to be à vegetable substance, and not specially enumerated or 
provided for in the act of congress, the plaintiff is entitled to recover." 
I atîirm thàt point. 

I am requested by thei défendants to charge you as follows: (1) "If 
you beiUeve that the article imported is hemp, or a like substitut© for 
hemp, not specially enumerated or, provided for in thia act, your verdict 
shouldbe for the défendant." I affirin that point. (2) "If you belle va 
that the article imported is not sunn, Sisal-grass, nor a vegeta,ble sub- 
stance, not specially enumerated or provided Ibr in the tariff act, your 
verdict should be for the défendant." I afïirm that point. So that the 
only question for you to détermine is, what is the article? How is it 
knoWn in commerce? la it a species, of hemp, and is it known as de- 
scriptive of hemp, — East India Bombay hemp? If it is, the défendant 
is, entitled to a verdict. Thpugh the question is for you, the testimony 
seemS'to be ail in one direction. Ail the vvitnesses say that this article 
is a species of hemp, and that it is known and designated generally. It 
is called "East India Bombay hemp." That is a species of hemp which 
is grown in Bombay, in the East Indies. Jf it be so, then the duty was 
properly assessed at $25 a ton. It niay ,be that it niay not hâve beep a 
very reasonable provision to assess a duty of $25 a ton upon an article 
which is inferior in quality to other species of hemp on which a duty pf 
$15 only ia assessed. That is a matter entirely for congress. We are to 
find what congress meant by its enactment, and to administer the law 
aeoordingly, and they hâve said that upon ail species of hemp the duty 
shall be $25, except sucb as are excepted hère, and this is not one of 
them. Jute, sunn, and Sisal-grass are species of hemp to which a 
spécial provision applies, but this East India Bombay hemp is not one 
of the articles to whicli the application of the tema "hemp" is qualified 
in anyway; so that, as the act of congress is to be construed, ail sub- 
stances which fall under the category of hemp, whatever the quality may 
he, except jute, sunn, and Sisal-grass, are to be subject to a duty of $25. 
That being so, the government ofiicers properly subjected this article, 
which is the subject of this controversy, to a duty of $25 a ton. The 
plaintiff himself entered this as hemp, and there does not seem to hâve 
been any controversy on either side as to the proper désignation of it put 
upon the invoices, and it was so taken by the government officers. The 
jury rendered a verdict for the défendant. 
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Laidlaw V. Abraham, Collector. 

(Circuit Court, D. Oregon. August 18, 1890.) 

1. Tonnage Duties— Actioiî to Biootbr. 

The Act of July 5, 1884, (23 St. 118,) which makes the décision of the commis- 
sloner of navigation on the question of refunding a tonnage tax erroneously im- 
posed "final, "does not take away the right of action from the person who pald 
said taS, but thepurpose and effect of the act is that such décision shall be "final" 
in the department, so that the secretary of the treasury shall not be burdened with 
the duty pf reviewing it. 

8. Samb— Plbading. > 

An allégation that a collector "exacted" certain tonnage duties is équivalent to 
saying they were " ascertained and liquidated " by him, as provided in section 3S81, 
Rev; St. ;; ànd an allégation that the grounds pf the objection to the coUector's dé- 
cision exacting such duties were specified in thé notice to him "clearjy and dis- 
' tinctly" iè équivalent to «aying they were "dlstinotiy and speclflcally" set fôi^h 
therein, as required in said section. 

8. Same — CojtstWiSE Tbadb— FoBEiGK Vbssbl. ; 

A vessel belonging in virhole or In part to an alien may, nnder section 4347, Eev. 
St.,pass from one district of the Ûpited States to another, virithl cargo brought froin 
a forelgn port, and not"unladen," without thereby becoming liable to a tonnage 
!i tax under section 4319, Rev. &t.; and merçhandise is not "unladen" or "takep" 
Tlrlthlii the meàiiing of thèse terms, as used In thèse sections, ùnless there Is an àct- 
ual, physical removalof thesame fromorto thevesseL " 

(Syllabus by the Court) _, , 

At Law. On demurrer to the second anaended complaint. 
Mr. John C. Fkmdera, for plaintiff. 
Jlfr. i'i-anH'in P. Ma2/s, for défendant. 

Deady, J. The plaintiff, James Laidlaw, doîng business as "James 
I^aidlaw & C!o.,". brings this action against Hyman Abraham, collector 
of customs at the port of Portland, in the district of Wallamet, to recover 
the suni of $793.50, alleged to hâve been wrongfully exacted by tbe de- 
fendant from the British ship Largo Law, as a tonnage tax. 

It appears from the second amended complaint that the Largo Law, On 
October 5, 1889, entered the port of San Diego, Cal., in the customs dis- 
trict of that namè, with a cargo trom London, England, consisting partly 
of cernent, which was invoiced and destined for and discharged at said 
port, except 3,360 barrais of the cément, which were invoiced and des- 
tined for Portland, Or., or San Francisco, Cal. That the duty on the 
whole cargo was paid in good faith to the coDector at the port of San 
Diego, who indorsed on the manifest a statement thereof, and cleared the 
vessel for Portlai>d, with the cernent on board, first taking a bond from 
the agent of the vessel, conditioned for the delivery of the cernent at 
Portland, whereit was unladen for the first time since leaving London. 

On arriving hère the défendant refused to allow the vessel to enter at 
the port, and "exacted" from the consignée thereof a tonnage tax df 60 
cents a ton on her registered tonnage, amounting to $793.50, which sum 
the plaintiff, as isuch consignée, paid to the défendant under protest. 
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The Largo Law did not take on any cargo at San Diego, or elsewhere in 
the United States, fppdelivery atPprtland or elsewhere. 

That on November 7th, and within 10 days from the "exaction" of 
said tax, plaintifif gave notice in writing to the défendant of his dissat- 
isfaction with said décision, specifyihg therein blearly and distinctly 
the grounds of his objection thereto, and of his intention to appeal 
to,^iie, seçretary of the treasury therefrpm; and within 30 days frorti the 
"ei^action" of said tax and the date of said décision the plaintiff took 
sii&biiappeal, which :^as dismissed'on March 11, 1890. when this action 
■wascommencedwithin 90 days thereafter. 

The district attorney filed a gênerai demurrer to thé eomplaint, to the 
eflFeçt that it does not state a cause of action, and the court is without jd- 
'risiilQ'èon,.-.' . 

j Otttb.e hearing, jthe ^point waa ipade that the allégation in the com- 
/pM^I-^hflt the noticftio the collector Vfasgivéh within 10 days from the 
"exaction" of the duties is not the équivalent of thé language of the stat- 
ate, (section 2931, Rev. St.,) which provides that it must be given witiiin 
l(ïi(filS^ froàû the "^sçertaittment atid liqïiidatiQn'' pft^^^ 

Thjei" exaction" of this tax consists in ascertaining the aniount of it 
and d^Dîjanding and receiving the'same, which, nepessarily impliés the 
pâyment thereof. ■ ,• 

The "ascertainment and liquidation" of the tax implies the samething. 
The term "liquidation," as used in the statute and in the law generally, 
signifies "to^clear upj as, by settlement açd payment." Worcest. lÇ»ict. 
"Liquidatiôîi."^ ^ ^' ' ' ''■ ■'■-'' ' ■"'''''""''■,'■.,■■.■' ',.' V 

Another point of the same chafacter was màdé, to the feffect.thàtjt is 
not alleged in the eomplaint, in the laiigua:ge of the statutè, (section 2931 , 
Rev. St. ,) that the grounds of the objection to the coUector's décision 
werefdistinctly arid spebifically^': set forth in the notice to ham^ butonly 
thatltbeywere "specified therein clearly and distinctly." .j:; . 

Though it is generally better to foUow the lainguage xif the statute in 
such cases, the words used are sufficient for the purpose. 

Section 3011, Rev. St., gives any person an action to recovermoney 
;paid to my collectori f as duties," not authorized by law, for the pnf^ose 
of obtaining "possession of merchandise imported for him," provided' a 
protest aûd appeal hâyebeen had as. prescribed in section 2931. 

■ In Me iMidlaw, 42 fFed. Rep. 401, the question whether the Largo Law 
was liftble to the payment of a tonnage tax or duty, on this occasion, waa 
carefuUy «pnsidered by me. The inquiry involved the considération and 
constructi<m of sections 2779, 4219j 4347, Rev. St., and the conclusion 
reached t?as stated astfoUows: : 

'*Tâkini thia lèglslàtibfa as a wholét it appears to me that the duties paid 
at San Diego on the \eemient destined to Portiand were improperly paid, and 
that the eqUeotor shôiild Ijfive required the payment of the duties theieon at 
thU port, an(^ that the vessel was not liable for t)^| tonnage ti^x imposed 

on'it;».,; ;'. ■,,";,■■,; :'.' , . . ' ,, . ; '.■ 

- .Section 4847 permits merchandise brought from a foreign port in a 
vessel ibelonging in whole or part to a loreigner, and not "unladen," to 



LAIDLÂW V. ABBABAU. 299' 

be trans|)ortè(î thérein from one port of the United States to another; 
and section 4219 provides: 

"Upon every vessel not of the United States, whlch shall be entered in 
one district from another district, having on board * * * merchandise 
taken in one district, to be delîvered in another district, dutiea shall be paid 
at th% rate of flfty cents per ton." 

The mère fact thàt the duty on this cément was paid or attempted to 
be pajd at San Diego, as a matter of convenience or otherwise, did not 
amount to an unlading of it there; and, unless it was uniaden as a mat- 
ter of fact, it could not hâve been taken on there within the purview of 
section 4219. The"unlading"and "taking"mentioned in the statute 
is real, physical unlading and taking, ànd not a constructive or fictitious 
one. 

The only other point made in support of the demurrer is that the dé- 
cision on the appeal to the secretary was, «nder the Act of July 5, 1884, 
(23 St. 118,) in fact made by the commissioner of navigation, and ia 
by said act made final, and is therefore a bar to this action. 

This act is entitled "An act to constitute a bureau of navigation in the 
treasury départment." The commissioner created by it is charged, "un- 
der the direction of the secretary of the treasury " with many duties con- 
cerning "the commercial, marine, and merchant seamen of the United 
States;" and, by section 3 thereof, "with the supervision of the l^ws re- 
lating to the admeasurement of vessels and the assigning of signal let- 
ters thereto, and of designating their officiai number; and on ail ques- 
tions of interprétation growing ont of the exécution of the laws relating 
to thèse subjects, and relating to the collection of tonnage tax, and to 
the refund of such tàx when coUected erroneously or illegally, his dé- 
cision shall be final." 

At firgt blush it may appear that this provision in the act of 1884 
rèjièaled so much of Sections 2931, 3011, Rev. St., as gives the person, 
pà^ing such illégal tax the right of redress in the courts, after an un- , 
BUCCeSâfiil appeal to the department. 

But, oh reflectidn, I am satisfied that the word "final" is used in this 
connection with référencé to the department, of which the commissioner^ 
is genefiàUy a subordînate part. 

Iri my judgment, the purpose of the provision is to relieve the head . 
of the department from the labor of reviewing the action of the commis- 
sioner in thesé matters, to side track into the bureau of navigation the 
business bf rating vêsséls fqr tonnage duties, and deciding questions 
aîfising on appeals from the exaction of the same by colleptors. 

The appeal -is still taken to the secretary of the treasury, as provided 
in section 2931, but goeS to the commissioner for décision, whose action 
is "final" in the department, as it would not be but for this provision , 
of the statute. 

ThiS'being so, ahd nothing appearing tothe çontrary, it foUows that . 
tharigiit of^ction givén tu the unsucçessful appellant in such cases is 
not takpQ .ftWfly. : 
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,,The appeal to the' depattment bas aimply been decided by the com- 
missioner, rather than the secretary, and, that having been adverse 
to tbe plaintiff, bis right of action against the collector attaches at 
once. 

:Aild, even if it were plain that congress in the passage of this act 
intënded to deprive the plaintiff of ail redress in the courts, might he 
not in good reason claim that the act îs so far unconstitutional and 
vbid, as being contrary to the fiftb amendaient, which déclares that no 
person shall be deprived of bis "property without due process of law?" 
The demurrer is overruled. 



■ ' McCall ». Ellinqee ei oZ. 

>; ; ;, (Circuit Court, N. D. Illlncdi). July 22, 1890.) 

1. Eatbnts fob Inventions— Novi;i,tt. i ; 

Letters patent No. 238,435, issued Obtoter 19, 1880, to John A. MoCall, for a "flam- 
beau " conslstlng of an oil-pot with a wick tube extending up from it, and beneath 
thQ oU-pot a chamber;Containiiig pow^çr to be blown into the flame throughatube 
■With à valve at Its ùppër end, are void for want of novelty. 

8i ■ S-AMEi-ÎNFBINGEMENT. ': 

. Sai'd patent is not inf ringed by a flambeau oontalning a valve in the powder tube, 
in^têiid 01 in thé tube through which the operator blows. 

Iht'Biquity. 

M^'-R. Poîoers, for complainant.' 
' PoaSs_& Brown, for défendant Cragin Manufacturîng Company. 
Hôffêdmer <& Zeisler, for défendant El]inger, 

BtcDGEtT, J. The bili in thiâ case charges ibç înfrïngement by de-^ 
fehdahts of letters patent No. 233,425, granted October 19, 1880, to the 
complàihant, John A. McCall,for a "flambeau," and seeks an injunction 
and accounting. The^uit was ^isposed of by stipulation between the 
parties as' to the défendant EH^riger several months since, and bas been 
brought to hearing on pleadings and proofs only as to thé défendant the 
Cragin Manufacturing Company. The device covered by the patent is 
a flambeau,, or torch, to be used in processions, and on other occasions 
when light and exhibitions of flre-works are desired, and çonsists, briefly , 
in an ôil-piot, with a Wiûk-tube projecting upwardly therefrom, and un- 
ilerrieath thé oil-pot a: réceptacle for the introduction of powder, usually 
lycopodiurâ; to be blown through a tube, projecting upwardly through 
the oil-pôt Sè as to bring the powder in contact with the flame, and pro- 
duce an iticreasèd flame and coloïed light. Infringement is charged 
only as ïo' the first claim, which is: - 

"(1) A flapabeau, or torch, composed of the casing inclos;ingan oil-chamber 
at its Hpt)èr end, and a pëwder-chamber below at its lûWér end, the central 
tube disposed with its lower end near to the lowér fehd of the powder-cham- 
ber, and with its upper end extended through the oil-chambér, and having 
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its open mouth arrangea between and about on the same plane with the 
mouths of the wiok-tubes, the blow-pipe furnished with a mouth-piece on Its 
lowerend, and having its upper end carried into the powder-çhamber and 
connected with the central tube, and the valve seated in the upper end of the 
blow-pipe, substantially as and for the purposes set forth." 

The défenses relied upon are: (1) That the ^patent is void for want 
of novelty; (2) tbat défendant does not infringe. It appears abun- 
dantly from the proof introduced in the case that this patentée was by 
no œeans the first in this field of invention. Many devices seem to 
hâve been patented in this country and elsewhere having substantially 
the same objects as sought by the patent now in question. The claim 
under considération is a combination claim, and is for (1) a casing in- 
closing an oil-pot with a powder-chamber below the oil-pot; (2) a cen- 
tral tube passing downward through the oil-pot into the lowet portion 
of the powder-chamber, so arranged that the powder, when expelled 
from the powder-chamber through the tube, will be delivered into the 
flame produced by the burning wiek; (3) a blow-pipé furnished with 
a; mouth-piece on its loWer'end, and having its upper end carried into 
a «powder-chamber, and connected with the central powder-tube, so that 
the blast of air through the blow-pipe will expel a portion of the pow- 
der through the powder-pipe into contact with the' flame; (4) a vàlvë 
sfealed in the upper end of the blow-pipe. In the English patent té 
Colomb & Bolton, of September 24, 1867, a torch, or flambeau, is showh, 
having an oil-pot, not mounted exactly upon or over the powder-cham- 
ber, but the oili-pot is attached to one feide and reaChes partly over the 
top of the powder-chamber. There is also a pipe extending downward 
from the oil-pot into the powder-chamber, and a blow-pipe extending 
upward through the staff or handle of the torch into the powder-cham- 
ber, which is provided to he supplied with air by small bellows at- 
tached to the staff or handle of the torch. I find in this patent, there- 
fore,. substantially ail the éléments of the complainant's, patentj-r^a.pow- 
der-chamber; an oil-pot mounted upon one side or near the shoulder, as 
it might be saidj of the powder-chamber, with a wdck extending upward 
from the oil-pot, centrally over the powder-chamber; a powder-pipe ex- 
tending upward from the powder-chamber sô as to êèliver the powder* 
at the base of the burning wick; a blow-pipe extending into thé powder- 
chamber so arranged that a blast of air shall expel the powder in the 
powder-chamber through the powder-pipe into the flame, and, With a 
valve in the blow-pipe. It is true, as I hâve already said, that the oil- 
pot is not exactly mounted on the top of the powder-chamber, but it'is 
above the powder-chamber, or rather above one side of the powder- 
chamber, aiiïd it would require only mechanical skill to cover the entire 
upper part of the powder:ch.amber with the oil-pot, if that were deeihéd 
désirable, rather than to cover only a portion with the same. So, too, 
the air to be forced into the powder-chamber to expel the powder into 
the flame, is supplied by a bellows instead of thelungs of the operatpr; 
hjlt thèse are onfy immaïerial changes^ ànd do not afféct the principle 
upon which the English device operatesj and, in the lightof this patent 
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alttié^'iZ do bot «ee hô^rany daim ibr noveltycoa be maintained iù 
fâi^m <Sf tbe «oiflplainàût'fi patènti. ' Tîié proof alSo ëhows the American 
|itfteriï of Apm 11, 1876, to Gëbi'^é W. Aldriçh ànd Emil Laas, tirhiçh' 
sKwà a pôwdèr-box With an oil-pot suri;6ilnding the powder-box. Sév-, 
eral other devices are also shown; hotably, the Shalèr patent 6f August 
1, 1876 i where the oil'Chamber is located above the pôwder-chamberi 
:;But, if there w6re romx for doubt in regard to tbe, w^antof novelty in 
the coBiplainant's device;inview.Of the English patent to which I hâve 
çefersed:, I think there can be nodbUbt tbat defendant's device doesnot 
infringe this first daim of the complainant's patent, or either of the 
claipi0.< 'i The défendant bas, to eome estent, manufactured flambeaux^ 
o;;:tair^es, made in acoardance witb a patent; granted August 26, 1884, 
to W^M. Bristol, in which the oil-^ot surrounda the upper portionof 
tb<i;po^derrchamberi ,; Tbere is injthe défendants' device a blow-pipe 
exteoding iupward through the h^dïe of the tord} iuto the powder- 
dbuamb^r /by ni$ans of whicb a blast: of air can h$ driven from the lungs 
Qf,the;pperator, through the powder-tube, to the; base of the burning 
wiplF,;bQ;t there is no Malve in tbe blow-pipe of the defcndant's torch; 
t^yalye in the defendant's devioeibeing located in the powdeivpipe in- 
stead cffthe blow-pipe, a change in the arrangement, which, according 
to the testimony in thei caseï is substantial in its cbaracter,, and produces 
a iD^uch saier and more reli^ble torohi The complainant, it seems to 
me» is by the first daim' of the patentl limited to a torch in which the 
valve sha)lbe; found in the,blow<-pipe, inutead of the powder-pipe, and 
hence, ï. think, the défense of non-infringement is well taken in tbe 
case. T^ia the^e xeasuoa the biU wiU be dismissed foc want of eqnitjr. 



Mjùdta ADJUSTABLE'ib'ttttNa Chaib Co., Litnited; v. Wilsoit et aL 

(Otowttt CouH, & J>. ffew rorfc. Jnly 88, 1890.) 

1. JPATBNTS |;OB|I«ir*STIOÎ»8-T^N3tItINei!!MBOTisr-lNTAl-n> CBAIBB. . 

, Clalm 1 of letters patent No. 173,071, i9sued February 1, 1876, to CV. Bhetdoii for 

Improvâtaiéitts' in invalfd éhàira, ia néôessarUv limited by the spécifications to a 

ehalr ii^ wb^ob the psiwls,; ai ^^ Ipoated near tne cçnter'Oi'gravity of arms, B, and 

in -which. the bar. H, is bèlow tbe point of suspension of the pawls: and said pat- 

'' «nt ts'tiâ't iùfHbged by théBobsert chair, in which the isbds of the rod engage 

.;|irac)i9 tteMtW tbe Beat, and i the pai^is, O, above the rod, S, are omitted. 

Il Samb-tjiPmo» Statb ot thb Art. , , • 

Cl'aim'8, Which is for thé' pawl plate, K, oh tbe foot-rest, I, In comblnatlon with 
: ratob^t hfli^, Ij, attaobed.to ths cbalr'lef^is hot, in view of the limited interpreta- 
^ : tiçn ceqpi^, by tbe priqr-state of tbe art^ Isf ringed by tbe ^hsert chair. 

8, éAMB-f-bbsTS.',' , 

I' Wherè èéinplaltaantfàt^iipou the' niàih issues, widsilocèeds onlyhpon an Uane 
of tiiivial iinportanoe, çoBti» will not be {alloj/red. 

, T^jç^^i^itift bjrotjght.by the Ma,rks A^jnstable Foldîpg Chaîr Company, . 
I4n4ti<^<^ilfS>^1^Pi#?ëe4 i^^^ge^ent b>^John M. Wilaon: and Andrew M. 
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Wilsôto 'oFihé first ànd secdnd claiiù^'of United States letterâ patent No. 
'Î73,b71,!granted February 1, 1076,' to Cevedra B. Slieldon, for an im- 
provement in inValid ehàitë and Ibudges. The patent recites: 

"My inveûtiëû reMes to that class of easy cUairs wliich hâve an adjusta- 
ble fdot-rest àrràliged to be raised ufion its pivots to a horizontal position, and 
a. back to fall dawn on alevél with theseat, toform a bed ojr lounge, * * * 
and the ipventipn consista of an improyed contrivance of the adjusting back 
support, and also improved contriyanoe of the adjuatingfoot support." 

• The first and second çlàims of tiie patent in issue lierein are as iol- 
■■lows: - .,,.:,■■■■ ■■■■'.'.. 

"(i) Thearms, E, pivoted to the front standard, C, and having pa^ls^ o, 
iipoutheiFinnersides, in eonibination with thé ratchet bars^ F, pTaçed below 
the uppeçedge of the seat bar^ and {the Connecting rods. S, beneath the seat» 
rjgidiyattaçhed to the pendiej^t extretnities of the arms.subatantially^.^St 
forth. (2j ïhe pawl' plâteVK, on the fdot-rest bràces, T, iri cômbinatidn With 
ratchet bars, L, attached to the chair legs, substantially as specified."-^ 

Conceming the first daim the patent states: 

"My improvement of this part of the chair consists of the ratchet bars, P, 
attached to the sides of the seat frame, in combinatiou with the arms, E, rig- 
idly attached to «iiid conhéctéâ by à rod,' S, passing' beheatb the seat, the said 
arms carrying upon their Inner sides pawls, a, which engage with the ratchet- 
bars; (. ''■--■■ ■•'■' ■ ,'■ ■^: :■ . ■ \- ■■ " << 

"The arms, E, are pivoted to the standards, C, so as to allow the pawls, a, 

to rest from their own gravityi and that of the hanging^rod, 8*inaturalfy 

"•'ùloïi thé tàtchët^, for holdihg the tiaçK up. * * *' Thef armsi É; extend 

■ sdmè distancé bel'ow the seat, and theréby bring the pawls hear thèèèiuter of 

gravlty of the said arms, thus diminshing the chances of accidentai displace- 

ment. _ ^ . , ,. ,.■/■;•:.• l o ' 

"The bar, S,'<»an6et.inig thiearfns, holds the pawls in proper laterat-j^osi- 
tion, makes tbem both operate simultanfiousiy, and its >veight, beinlg bllow 
the point of suspension, gives steadiness to the devices, and insures the au- 
, jtomatic engagement of the pawls. with the ratchet." 

i And concerning the second claim the patent recités:, -: 

. 5'6 is the foot-^rebt frame, wlùch is pivoted to thechair-seat in the ordinary 

: wayatH,and haslegs, Xt tohol^dityp^ora bed, and also to holditaji différent 

inclinations for a fopt<-rest tothechair.i Gommonly, thèse legs hâve had àsjeriés 

çf notches in the unâer sidè to catch on the cross-bar, J, to hoîd the rest ûp 

i^îprëlor.less; but thâarrangeiuent is unâatisfactoryi as the notches bavé to be 

à certain width fOrtbé thlckness of the 'bars, and a certain distailce àpàrt for 

âtrërigth, v^hiOhi together, prevent niaking the adjuâtment as flne as it 18 dè- 

. sirèd. I therefore attach a tbin pawl blade, K. to the ends of thèse legs^ àiid 

< fittaeh firmly-notched ratchet bars,. L, tp tlie cl^^r legs, to 'receive tlie saine, 

and thus ohtain the flne adjùstmpnt desired. " 

;;: :In the Bqhisèrt chair, wbioh is claimed to he an infringement iof the 

patent, the ends of the rod engage raqks below the seat; and the pawls, 

a, aboyé the rod, S, are omitted. . ; i. 

'Andrew J.TQdd,£oT coaxTplamdnt. i (!•,: 

■Jemlomand: Arrovismithi (Cttarks 0. GUI, of cotinsel,) for défendants;.) 

Wallace, J. At the hearing bf thia càuse^ I deoided thatf tbe de- 
' feûdants : bad jjoit infringed thesecdnd olaim of^the patent iii> «lit, in 



!:3<M ITEDEBAL EEPOETER, vol. 43. 

vî^VTr©! ithe limîted interprétation of that claim requîred by thé prior 
.Btatftjof;<ttie;art, and reseryed for; fijrther considération the question, of 
the validity of the first claim, and its infringement by the défendants. 
Affc^r^an examination of the, record, I am of the opinion that the first 
claim is not destitute of novelty, or otherwise invalid, but that it is nec- 
eséa Jily- limited by the language of the spécification to a chair in which 
thé! pB.Ms, a, are located near the center of gravity of the arms, E, and 
in which the bar. S, is below the'pôint of suspension of the pawls. XJpon 
thia«onstruction the claim is not iafringed by the Bohsert chair. The 
défendants hâve infringed the claim by the sale of three chairs, part of 
a lot of' four or five tbatthey purchased with the stock in trade of their 
predecessor in business. The complainant is consequently entitled to a 
decrëëj but as It bas failed upoh the main issues in controversy, and has 
■ sugdeècie^ ;()iil^. upon an issue' pf trivial importance, costs will not be al- 
'lowéd.'.' .,' ■'. ' 



i i Standard Paiht Co. ■». IIeynolds et al. 

{Circuit Court, Z). New Jersey. August 20, 1890.) 

Patents iPO* Jîtobutions— Actioh fou Ihpbinobmbnt— Jntonotio». 

, WUere tUe answer dénies the charge of infringement, and shows that the noveltT 
of pï^liitlff^.S invention is doubtful, à preliminary injunction should not be granted. 

IbEquity. 
i jfefe'Â/Kwfc and FÏHard Parte BMd«r, for complainant. 
' T. B.Wakenuin, for deiendania. 

Green, J. This matter is brbught before the court tipon a motion 
for a preliminary injunction baséd upon the bill of complaint, the an- 
giwerofthte défendants, and thô acconipanying affidavits. The com- 
plaînaiati in its bill, charges the infringement of certain letters patent 
■gï^iïted" to; its assignors, Pearce '& Beardsley, for "an improvement in 
Ithé.prjoducfiiôh and manufactnré of paper, having water-proof, non-cori- 
îânçting, î^nd other valuable prqperties and qualifies," which letters 
patent are nurabered "No. 378,520," and bear date February 28, 1888. 
iThe invention protected by thèse letters patent consists in the coating, 
'îiilpré^riâfing, or saturation of paper with a product or substance known 
as "maltha," which is defined! to be "the solid residuura obtained in the 
■'dîstiîiEttiosiof the heavier grades ofpetroleum." The bill charges that 
sthedefêntiànte are manufacturing and putting upon the market a paper 
which is identical, practically, with the paper which the complainant 
manufactures under the letters patelit referred to, and is rendered iden- 
tiCRlfbybéing coated, impireghat'ed,^ or saturated with "maltha" in palp- 
able and direct infringement of^the complainant's rights, and toits great 
pècunjary loss, and hence theyî iijVoke the remédiai power of the court. 
, The, d^feàjdants. hâve; answerBduîjderoath, fully deûying every material 
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allégation of the bill. Espedally emphatic is their déniai of infringe- 
ment. They admit the manufacture of a paper possessing in a high de- 
gree the qualities, virtues, and characteristies of the paper manufactured 
by the complainant under its letters patent, but they positively deny the 
use of "maltha," or any équivalent of "maltha," in such manufacture. 
They claim to hâve invented a new compound, never before known, 
•which applied to paper, produces the resuit they seek, and for which 
compound they bave applied for letters patent, which letters hâve been 
granted sinçe the aqswer was filed. They give frankly the formula of this 
compound. Apparently maltha does not form a part of it. Beyond 
this déniai of the chief allégations and charges of the bill the answer goes 
still further. The défendants boldly charge and assert that the patent 
of thje complftinafat is wholly invalid because of lack of novelty in, and the 
prior use of, *the alleged invention , and both American and English patents 
are aiiriëis^d' to the answer, antedating by several years the, patent of the 
complainant, in which the coating of paper, by the residuum of the dis- 
tillation of petroleum, is claimed by the respective patentées. The af- 
fidavits annexe,d to the biil and answer are strongly corroboratîve of the 
charges, allégations, and statemeut made in each^respectively, aiid are, 
of necessity, therefore, very contradictory. 

; It is a well-settled pract^çe when the material allégations of a bill are 
fuHy jdenied in the answer, under oath, that no injunction will issue be- 
fore final hearing. And this is quite stricUy adhered to, although the 
. bijl discloses grounds of équitable relief. In the case under conrider- 
ation there are clear, explicit, and circumstantial déniais by the défend- 
ants, under oath, df every allégation made and put forward by the com- 
plainant as a basis for the granting of the preliminary injunction. Such 
déniais must be a bar to the complainant's présent right to the writ. As 
theéase is now presented to the court upon the pleadings, the equities 
of the bill are fully answered; Of course, under thèse circumstânces, 
there can be no preliminary injunction at this stage of the cause. But 
were this not so, there is another feature in the cause which must defeat 
.the complainant's motion. The answer not only dénies the alleged in- 
fringement, but as well calls in question the vâlidity and force of the 
letters patent in question. The défendants charge want of novelty and 
prier use, and they produce before the court, in support of thèse alléga- 
tions, afBdavits of reputable witnesses testitjnng thereto, as weil as let- 
ters patent, both English and American, which certainly 'antedate the 
patent of Pearce & Beardsley, and appear, to some extent, at least, to 
. cover or comprise identical or strongly similar inventions to that claimed 
in this causcj A very serions question is thus raised, and one which 
ought not to be detcrmined or disposed of on a motion for a preliminary 
injunction. In Illingworth v. Spaidding, 9 Ped. Rep. 154, a case very 
. similar to the one under considération, Judge Nixon, in this court, used 
this terselanguage: 

"This is an application for a preliminary injunction. None should ever be 
granted where the answefing aftidavits show a reasonable doubt about the 
novelty or vâlidity of the coiflilainant's patent. The complainant, in such 
v.43F.no.4— 20 
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H^I|aé/;muàt>Mli:f6r his înjùnction untiU&a;flDalheariii^,:wfai3n^t^^ 
-b^ t^ttôrr^We» Bpoiî the proofs, to asoertain itlie factsiV ; ; i; , 

' l'think the practice, so àpproVed by Jodge Neeonv i» Sound, and I 
'•liaU fbllsw ité The motion foï J)reliminary iûjunetiwî is denied. 



' '■'! 'i'SoJEINBB FiBE-ESXTINatfrSHEB GOi V. HOI/IOWAV. 

: .'. u; . ;. iCircuit Court, D.M^nvlana. Jtrne 27, igSÔ.) i , ; 

fAiaiim fOB Inventions— NoTBCtT—ÇHïJHOAL Pibe-Extinowîbp^bs. 
' ' ' tWltourtai èiaini 6f patettt Nb. 1^7;442, ï^brnaty 16, 1874, to J6hn S. Stelner, for 
, : iinprtivi^instilb in. ojietnical , âre-«](tii>)B^i»Ws< held valid, Aha flef eidftnt having ad- 
, iaitted,tnè iuf ringement, and ail tl^e testiinony addnced tending to support the nor- 

^Itywm^aWntaMlityoftliSBCCimbfamUoni r ' 

ii( arl lu ;îi;j:,'iij,,, , --i ■■! ,':o;;'^i ;.»•..':,,-•; ' ;: ''..i.ji.:.. •.;■.■' 

■-■MiE<îuity.: ' .; ;■! ■■';■; 7.1 i -.:i' < '■■■:-' - 

' ' /. J^< i^kertnifer and JoAii Pitulton»,"foi< coMplainaoté. ' 
'';K.1*^,j4lâ>fëg*'tAi'fordefettdant. > ;) ,:;.-: ;> 

■ - if<mai3;' Ji" TMa is a brll iti e^ttityi^ït aw injunétidn'ànd an adcoant, 

ail^ttl 'itifririgéaient by thë'5defetidaQt of lettèrë patent No. 147,442, 

dàtedîFébkat^ 10; lS74,ièl]i !â:^]^ï([iàtion fllèii Jâiiuary S; 1874, gràfltèd 

tù JôhH Hi'Stèîtiet'fot improveiâèiÈlï iri chieùiîcar firé-èxtifaguisherei. Tlie 

lrifriH^ffmfeti,t' of»«rgëd rèlsite» ëàîdy' to thé fourth claim' of the patent, 

-which-iB'féi^'thé'folloirt'IngebàîMfiatîdhr ' ' '■ ;'• ' " ■ ' 

' "(4) ^i:iteeUièalflTéJenKiil(b',((k)èfefetitfèiita w jfràmë provîdèd with 

- à gerierator èr èxitiogùisher, 'and witb à h^UoW'jouliiialéâ reëU 1^, the iatter 

bairiog itsî Journal eonpectedi permaïieiDtly to the generator by a pipe^ M, and 

prQyidfidilwithaJioafe) Â> couple^ toit as shown a>idde9<;;'lbed." » <, 

i : Tlie patentée disclaims any* noveltyin thehollow-joumaled réel itsdf, 
and iil hie spécifications States: ;n '■ ; ; • - Jî i ; 
■'-'•■ "I aiù'iaw^ tliât'à faôlloW'-jaiul-Aalfld réel, such as tiâed bytne ïQ tbis eà- 
rjghiSi is'iiot bew.and therefo)'e:J.la}4!i^ olaiàiithâfetoexcept in connection 
l.witH tbe«enereij(i9ï#ndcotiin6cti,iigpip^aasliown." > j; ^ 

i. 1 J^lthbngh. by 'tlie defendant's ariswer almost evserypossible défense is 
-pleadédj'no probf was introduoed to support any one ôf them except thét 
dfpïior invention, and in support of that only four prior patents Tvere 
< filéd, and no étberiproof of prio? publication oi^ kbowû use was pro- 
• duced. The défendant, whb bas been a leadingf manufacturer of chem- 
! Seal 'fire-extinguishers since 1872,: in bis own testimony admitted the in- 
jftingement, and substantially admitted the novélty and pateritability of 
'iSteiner's fourth claimi. It is pi;oven t,hàt the défendant bas desired to 
' obtain a licence irom tbè complainaùt, and the^admissiôns in bis testi- 
mony and the weakness of bis défense cast some doubt upûn tbe-serious- 

.^neS^,pf,]tbi3,C<JJSt96t. ,.., .,, -:; ; . r;,,iM,.!:".-'| :: >m'- iV,.:;. -.:;.;>, :■. : ' " 

! Spme difficulties with regard to tbeSteinerfourthclaimsuggest them- 
eelves upomauiinspection of theiolaim» They axiee'frôm ilppaient want 
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of flovelty and patentability. ,It wasnot new to use ordinaiy hose wound 
OB an ordinary réel, mounted upon the sanie wheeled carriage with the 
generators of a chemical fire-extinguisher. This is shown in patent No. 
131,414, to Stillson & EQey, September 17, 1872. It is admitted that 
thç holjow-journaled rçel of itself was not^new; and upon first impres- 
sion it would seem that tbere was no invention in substituting the hol- 
low-joyrnaled réel for the ç^dinary réel. There is no doubtj however, 
that the proof shows that this substitution is a very great improvement 
in the usefulness and efficiençy of the machine for the purpose for which 
it i^d^igned. The hollow journal of the réel is permapently connected 
with the: generator,, or with the receiver of the generator, by a métal pipe 
controlled by a stop^ocki «o as to be always ready fop instant use, and 
so that aiiy required length of hose eau be uncoiled and used without 
severiug the permanent connection betweein it and the generator, and 
without doubt this is a grea,t advantage in a machine which dépends 
for its usefulness upon the quickness with which it can be put to work» 
I 4'nP^erdifficulty which suggests itself upon first impression is whether, 
afterîtic: réel and the generator are permanently connected, they do pot 
each opei;ate just as before, reœaining simply an aggregation of separate 
éléments^ Vithout anynew resuit produced by their union. But, con- 
trary tp this first impression, ail the proof which bas been produced, 
including the testimony of the defendanjt himself, tends to show that not 
pnly i^; tjîie efficiençy of the machine as.to its readiness for instant use 
greatly injproved by having the connection between tho hose and the 
generator permanent, aiid the hose so attached that it can be used with- 
out uncoiling. more than is actually required, but that the hollow journal 
itself acts as a revolving receiver for the gas and water, and effects a rapre 
permanent commingling of them, and also more perfectly neutralizes any 
free acid which may be forced from the generator, and that it éliminâtes 
the risk of the escape of the gas without the water. Thus it is claimed 
that the hollow journal performs a new function, and avoids a difficulty 
encountered in other contrivances in which there was a liability of alter- 
nate discharges of gas and water, the two not being properly commingled, 
and, also avoiding the risk oîû. dischargé of free acid which had not been 
entirelj' neutralized by thorough mixing. This, if true, is a new and 
bénéficiai resuit, due to the patented combination, quite apart from the 
mère mechanical convenience Of having the hose and the generator per- 
manently attached one to the other, and it relieves the claim from the 
objection which was fatal in IlaUea v. Van Wormer, 20 Wall. 353, and 
Thatcher Héating Co. v.Bvirtig, 121 U. S. 280, 7 Sup. Ct. Rep. 1034. 

Aë showing the utility of the Steiner combination, it is testified that 
sirtceit bas corne into use it hasibecome an esçential part of ail cheinical 
fire-extinguishers of the class on^ which the défendant uses it, and that 
there is no màrket for those which do not hâve it; and as évidence that 
it did require invention to contrive it, there is; proof that, although the 
diffioulties which it is said to meet were well known to many manufact- 
i;irers, .wîio were ail trying tP improve their machines, no one discovered 
its advantages nntil Steiner introduced it, since whioh it bas been ac- 
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kilowledged to be an essential feature bf a good wheeled chemical fire- 
extînguisher. With ail the testimony in the case tending in one wa,y, 
and with the légal presumption in favor of the validity of the patent to 
support it, it must be held, for the purposes of this case at least, that 
the Steiner fourth clainî is valid, unless the four patents put in évidence 
as anticipations defeat it. Thèse four patents are: (1) No. 131,414, 
Septémber 17, 1872, to Stillson & Kley. This patent shows only the 
ordinary sôlid spindle hose-reel, and not the hollow-journaled réel, which 
is the oiily élément in cbntroversy in the présent case. (2) No. 142,488, 
Septémber 2, 1873, to 0. É. Mason, for improvement in devices for thaw- 
ing icé from water or gas pipes. This shows the hollow-journaled réel, 
in connection with a force-pump, but suggests nothing which the holloW- 
jôurnàlèd réel alone would not as well suggest. (3) No. 142,637, Sep- 
témber "9, 1873, to Finley Latta, for improvement in chemical fire-ex- 
tinguishers. -It shows a rotar}' generator, around which the -hose is 
wouridj 60 tbat the generator itself serves as a hollow journal. The de- 
fects'of this apparatua are (^uite obvious, and the testimony shows that 
it *ââ practically uselesa, afid never could'work, and it does not seeni 
td me-to be a step in the direction of whatwas aecomplished by Steiner. 
(4) Nov 146v386, January^ 13, 1874, to John Dillon, fcir an improve- 
ment in fire-extinguishers; This shows a hollow-journaled réel for a 
hose-pi'pe, tb be connected with the ordinary water supply, and to be 
affixèd to'the wall of a building. It does not seem to me to suggest 
anything in the direction of the complainant's device which the hollow- 
journaled ■ réel would not iteelf suggest. I do not find any one of thèse, 
four patents to be an anticipation. I wiU sign a decreu in usual form 
in favor of the eomplainant. 



Dedebick tf. Willson. 
(Circuit Court, E. D, Pennaylvania. April 28, 1890.) 

Patbnts por Inventions— Pkior State op thb Art — ^Inpringbmbnt. 

The first clàlm of letters patent No. 170,997, to Peter K. Dederick, dated Deoetn- 
Ijer 14, 1875, reading as foUows : "In a balling-press, the çombination of the beat^ 
or f eeder, E, with the lever, L, and the rod, &-2, for the purposes herein set forth, " 
■ — ^Is not iàvalld in View of the prior htate 01 the art. 

This was a bill in equity to recover for the infringement of letters pat- 
ent No. 170,997, granted to Peter K. Dederick, the eomplainant, dated 
December 14, 1876, for improvements in bailing-presses. The first claim 
bnly Of the patent, covering a peculiar kind of automatic feeding appli- 
ancft, was put in issue. It reads as follows: "In a bailing-press, the 
çombination of thé beater or feederj Ej iwith the lever, L, and rod e-2,, 
for the purposes herein set forth." The défense relied upon was want of 
invention, in view of the following patents: Walker, No. 27,584; Moore, 
N^. 8a,080jlCaoper,.No. 28,970; and Dederick, No. 152,08:4. 
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Church & Church, for complainant. 

George H. Knight and Lysander HiU, for défendant. 

Before McKennan and Butler, JJ. 

Per Cueiam. We do nôt fînd anything in the state of the art that 
would justify us in declaring the patent in suit invalid. It is therefore 
sustained. The infringement is clear. A decree will therefore be entered 
for the complainant, with cûsts. 



The Mibanda. 

The Joggins Rapt. 

Leary V. The Mibanda. 

New York, N. F. & H. S, S. Co., Limited, r. Leaby. 

(Circuit Court, E. D. New Torlt. June 36, 1890.) 

TQWAGB-^Ea?T — GONTKACT — Stokm— Neguoekoe. 

The ownep of the steamer Miranda contraotï|d, by a written oharter-party, to tow 
a; large raftof logs by ftea from Pbrt Joggins, Nova Sootia, to New York. The tow 
leftPortJdgginson the ÔthôfDecember, 1887. On the ISth, in the midst of a heavy 
gale, the towinfr hawsers parted. The steamer lay by the raf t for a Urne, and then 

. staried for New York, arriviog there on the 38d.; ; The raf t became a total Iobs. Suit 
was brdught to recover for the loss of the raf t, and a cross-action to recover the tow- 
age money under the contract. The roft-owner claimed various f aulta in the Mi- 
randa: (I) That the original contract had béen modifled by an agreement that the 
raf t should be towed to Eastport for orders, and not direotly to New York, which 
modification had been violated. Seld, that such agreement was not provéd. (S) 

■ Tliat the tow was taken to séa agalnst the protest of a représentative of the raft- 
owner aboard the Miranda. Held, that the oharter-party côntained no provision 
which gave any orie power to direct the master of the Miranda where to go, and, 
on the évidence, the master committed no breach of duty in going as be did, for at 
the time he made sùch détermination the weather was fine and the danger or a voy- _ 
âge to New York was not so obvions as to make the attempt négligence. (3) That 
the Contract was violatedwben the master determined to go outside Nantucket 
shoals, Instead of throughVineyard sound. Held that, under the then knôwn facts 
of the availabUity of Vineyard sound f orthe passage of such a tow, it was no breach 
of the master' s duty to omit to go through that sound. (4) That the master's 
f allure to kèep near ports of safety caused thelpss. Beld that, undei? the condi- 
tion of weather which existed when the niaster determined to go outside, such 
f ailure was no breach of duty. (6) That the Miranda had insufScient hawsers and 

, stores. HeM, ttat such insuffloienoy was not proved. (6) That there was fault in 
not aooner sending the Miranda out again to look for thé raft after arrivai of the 
steamer at New York. Held, that this was no fault, as by the time the steamer's 
necessary repairs were flnlshed it had beoome évident that f urther searoh was use- 
less. The libel for the loss of the raft was therefore diswissed, and the cross-Iibel 
f 01^ the to^vàge money sustained. Affirming 40 Fed. Rep. 533. 

In Admiralty. On appeal from district court. See 40 Fed. Rep. 

Action by Leary, owner of a raft known as the "Joggins Raft," 
against the steamer Miranda for négligence in towage, resulting in the 
loss of the raft. CrosS-aetion by the owner of the Miranda for towage 
mûnéy; ' 

On âppeal to the circuit court in the case oî Leary v. ITte. Miranda, 
tïie fihdingsof the circuit justice were as foUows: 
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"In this case I flnd the following facta: , ^ . ' 

"First. During thej^pring, sunaiaeri and autumn of 1887, a log raft was 
constructed at Port Jôggins, Nova Scotià, .on the shore of the Bay of Fundy, 
for the llbelant, James D. Leary, undér thé sûperiiiténdènce of orie Kobertson, 
\Chp.h^,an,-|n,tere9t, ,in the profits of tlje enterpi;ise. The raft consisted of 
2fï;tiOO fjjund timbers, fàngiiïg from lO to 30 inches in diametér àhd from 35 
t'o-?Ôr«èt in léngth, alidcontaîhed iûàirâjOOO.pOOfeetof.timber.' It weighed 
#^00!tOQ3v It wa8'525 féet long, aboUb 33 Ifeët high and 50 feet beara, ta- 
pering to a diametér of 15 feet at each end, The i^aft was; b'uilt; in a eradle 
on the shore under a patent owned by Kobertson, and was designed to be 
towed to New York and there to be broken up, as an econoniical method of 
transporting the timber of which Ifc wàs'constructed. Through the center 
lengtb of the raft was a chain, from which at stated intervais smaller chains 
^radiated to the circumference, and at tbe'Cirçvnnference each set of radiating 
chains was bound together by ahother chkin éncircling the raft. Thèse sets 
of radiating chains were about 15 feet apart, The design was that the raft 
should be towed by the center chain. Any strain put upon the center chain, 
either at the forward end or. the after end, .was transmitted througli the radi- 
ating chains to the outside chains, and so served to bind thç.,raft together. 
The heaviectheitrainlapontha center cbaiu, the more closely bound was the 
raft. ,.,.,..,,,, 

"Second. The Mifanda is an îron steànierof a registered tonnage of 734 
tons, her length is 220 feet, her beam 32 feet, her depth 24 feet. She was 
built in Engiand In 1884, artà thereafter was maintained as à freight and 
passenger iiu^pii^r betweeQ ïifew Yor^< iÇTewfoundlànd,, and Nova Scptia. 
Her agents in ilNiiBWiï'ork were Bowring&Archibald. 

'^Third. The mît Was launcbèd on the 16th of November, 1887. On the 
9th of NoVëtobe^i*, thé libelanî appiiedfthtpug^ to BoWring & Arch- 

ibaid, tocojikidëfft proposition for towjng,^^t^^ raft from Two Rivera or St. 
Johns, New Brunswick, to New York* and after tliat date th«re was sonie 
negotiation bet'ween the Ilbelàht and Messi's. Bowring «!fc Arçbibald, looking 
tq the employinient of the steamer Miranda, then at Halifax, fprtlie service, 
in ^lie evëht pi(jthe propôsed launch being a success. Thèse negotiations 
failedi and^ after the launching of the raft, and on the 16th of November, 
1887, a chartei^partl^ was made iti the téiraja folldwing^ 

; " 'Thîs cbntk^jît' ràade the'lQtihiday «t Nov., 1887, between Bowring & 
Arcîiïbald* agtsir (Of! the Br. str. Miranda, of 784 tons reg., and J. D. Leary, 
of N. Yiv owiieF'ot agent of thélog'raft'rëcefttiy launehed, in -No^a Scotia, 
witnesseth/,'ths(t t|:^'^ 'çaid Bô)*ïi;çig & Arçfiibàld herehy agrée to charter the 
said str. IQ^a^dti/to^^w wd log ràït^ from St. Johns, N.B., or otiier safe 
portin N.B.orNovaScotià where thostt. cftn always lie afloat, to the port 
of New YorKi On"tlie folloWitig'terms And «jtinditions: That the said J. D. 
Lertry shfili {Jay to |he aaid Bowring & Arçhjbaid for the lise of thestr. Mi- 
randa the aum of' three thousand dollars (é3,000) U. S. currency for towage 
of said log Krf t fïom said safe port in N. B; or N. S, to the port Çf New York, 
payable in îïe w York On dell vèry of said lOg raft. Should thS log raft get 
adrift, s^r. . ^ U'^nda , to se^rçh f of raft un ti 1 she fi nds her anfl ag^i p takes her in 
toW; orilhtilshe îs'ôrdeteil' tb dèsist by cliaiterers' i^ejii-eisentàtives on board 
said str., or, in the event of no sueh représentative being on board, until the 
captain thinksitiadvisa'bletodesist. Incase the steamer Qndsilhe raft, thestr. 
is t9 be pai^ at tlie rate of three hundreddollars;($3U0)pCT:âay additional or 
proportioç.!fi fjof ^i^ypart of ^a day while pejarching. Slipuld raft. be lost, str. 
shaîl nut rècei ve amouiit nàrned for towage, but shall be paid at the rate of 
three hundre<i dollars (âSOO) per day for each day, and proportjonaily for 
every part of a dayi-frôm the tinie she leaves said port in ÎJ. B. or N. S. as 
above, until she arrives at-NeUr York. It isagreed that chàrterér may havé 
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à le^tésentative on board said stt., whose pasàage wlll befree, and thé offi- 

icers and crew sball rendëralt the assistance and facilities tbat may bereqtlired 

for the safety of the sàid log rafl Steàmar to pay ail belr own port chargés, 

-and to provide towing Unes pnly. Demurrage, two hundred and flfty dollars 

($250) pec:âay,should steamer be detained at said port in IT. B. or N. S. 

waiting for raft. It is understood and hereby agreed -tliat this contract is 

i «ompleted on the part of Bowring & Arehibald When^sàid log raft bas been 

delivered in any part of the port of New York. Steana'ei^ to bave a lien on 

-said log raft for towages aûd otber services as aboverancl for demurrage if 

incurred.i Penalty ior non-performance of tbis contraCt, estimated amoiiilt 

of damages.' 

"Mr. Leary waa at tbe tinie absent from îfew York,; but after bis return, 
and befoEéi the steamer sailed from New York, the clause, ■ It is agieed tbat 
cbarterer may bavé a représentative on board said stc, whoBe passage will 
be free»' was altered to réad, 'It is agrèedthat charterër may bave rèpre- 
sentatives'on board said steamer, but not exceeding tbree, whose passage 
. ,will be ftrea.' " ■ . \ -.„■ :.■■!•■: 

"Fourthi! At the time thé«harter was made the Mîranda was on a voyage 

from Halif ait to New York. She arrived in New York oa' the 21st of No vem- 

ber, and atoncecommenced takingon board spécial equipment for tbe towîbg 

;<»f:tb6i'taftt:;i;Thi8 equipmentlwfts fiirnishéd by Bowilng'& Archibaldùpon 

vjconsuïtatioti witb Learj^and; on» Littleflèld, who wafrintroduced to Bowring 

& Arbhibald by Leary as bîs rM)reseatative who would àccompany thè'ràft. 

Later.upon Leary's suggestion Ihat bemight désire to hâve one or twb tne^ 

accompanylittlefleld, the charter was modified as above noted. Bowring'<& 

Arebibald oomplied in ail particùlars witb the suggestions made by Leary ahd 

Littlefièld. The equipment for towing cotïsistedof a 14-liichmanillahawser, 

- 200 fathoms long, not eritirely new ; a lO-inch manilla ba wser, 1,000 feet loiig, 

-whickvmsdew; a 6-inch wins bawser, 450 feet lon^.-i-iall of which weré pro- 

jcuredi bylMra from the MôrBittWreeking Company; a new 10-inch inanilla 

;haw8«r; 606 feet long, purcbâsed by Bowi^ing <& Arebibald In New York; the 

sMp's Shineh manillaiiawsei-, 540 feet long, which had never before been 

?Used;;^d tbe ship's SJ-inch wiré hawsér, wbiob bad never before bée'n 

: used. Besides thèse, there was a supply 49f sbaekles ànd chainS, seleeted by 

, Littleâeldi àt the expense of> the Shipw Tbe size and number of bawsers was 

far in excess of tbat originally proposed by .Leary, and: every^ requirement or 

suggestion made by bim in respect to increasing tbe equipment was accepted 

by fioWBlng & Adshibald. Tbe steamer's equipment was complète and S ufii- 

cient. ',: . .'"... . ■ ■:;;'-.■■■.■'■,;:■ .i r. ■ 

\" Pifth, Littleâeld had been a ship-master, and had superinteiided otber 
towing opérations, for Leary;- Littleiield proposed tbat the towing sbould be 
done by three bawsers, onériinning from a bridle over tlie stern-of tbe Mi- 
randa to the forward end of the raft, and onerùnning from each quarter of tbe 
Miranda t<D the sides of the raft. Witb tbis' System of towing in viéw, Certain 
timbers Were takeh on board at New York to strengthen the after-chocks of 
tbe steamer. It was arranged tbat tbe steamer should proceed from New 
; York to the Bay of Fnndy in ballast, but, upon Leary's suggestion tbat sbe 
would not tow well uniess she was fully three-quarters loaded, it was arranged 
tbat sbé should tbere take cargo or ballast^ tô .glve h6r tbe requisite stability 
for towingi before proceeding to the raft. To tbat end a charter wàs made 
witb King: & Cd. for a cargo of plaster to be taken on board at Windsor, pro- 
vided themaster of tbe Miranda sbould find Windsor a proper place for bis 
vessel to entëc. To provide àgainst the cointingenoy tbat tbe plaster charter 
might faili Leary gave to Bowring & Archibald letters of introduction toBob- 
.ertsoaand oneBarnbill, requesting them to assist tbe master la ptoouring 
>a cargo ofcoal -or lumber, if such sbould ibo'nïieded. ■ ' i ' 



312" FBiDERAI. HEPOETBB, Vol. 43. 

. "Sfysth. The steamer left New York in tlie morning of NoTémber 23d, Lit- 
tl^^id being on board, and, after a voyage made long bj bad weather and 

^ hefi^vy fogs, reached Hantsport in the Bay of Fundy on November 28th. There 
tbe.master found tbat be could not procure a cargo of plaster mritbin a reason- 
able time, and, after makinginquiries by telegrapb for other cargo, proceeded 
to West Bay, Parraboro* to take coal. He arrived afc West Bay, Wednes- 
day, November 30th, and there took on board 450 tons of ooul, which were 
lightered to him by the Schooner DaVidâ, there not being sufllcient depth of 
water to permit the steamer to go up the river to the coal wharf. The coal- 
ing was completed atmidnJghtofMoiiday, Deeember5th. While thesteamer 
was lying in West Bay the master proeured other timbers from shore and 

. service from shore,' to still further strengthen thestern chooks. 

, , : " Seventh,' On Sunday,December4th,Bobertson came on board thesteamer, 
and, upOD examîning the plans that had been made for towing the raft, an- 
nounisôd, fehat, owingto the peculiar construction of the raft, the proposed 
sidejbawBers would havei an Injurions effect, and would assist intearing the 
raft to pièces, and ttiat the towage must be entirely by the center chain. 
Attêt spme conférence with Littletield, thia system of towing was adopted; 
and.rOonsiderjng the peculiar construction of the raft, it was the proper sys- 
tena-.,. ■=■., <, ■■ ■ ..•■':,.■■,' 

"MgMh. The,Miranda left West Bayât 1 a. m. of Décember 5th, and 
rpaehed Port Joggins at Z.a. m. The raft was then lying at «nchor, drawing 
nineteeQ' feet. Tiie work of getting up the raft's ancbor and fastening the 
tow-lifiiBS occnpied ail of the 6th and the 7th, and was- not completed until 
Thniflday morning, Deeember 8th. Tiie making fast of the i-af tto the steamer 
was done under Littlefield's and liobertson's orders and directions, the work 
being performed by the crew of the steamer and by men eraployed from the 
shore by Robertson. As made up for towing, the 14-inch hawser was shack- 
led to tbe'forward end of the raft's center chain and carried to the port quar- 
ter of the Miranda, and thence made fast around hèr mainmast. Tbiâ hawser 
carried ttieweigbt of the raft. The after -end of the raft's center chain was 
led overthe top of ithe raft, and was shackled by means of intermediaté steel 
hawsersandichains to the ÎO^'incb maniUa hawser which led to the Mira;nda's 
starboard quarter. , Tliis hawser was carried (ilack, ànd was intended totake 
astrain only inthe event of the principal hawser's breaking. ïhe raft had 
no rudder orsteeringapparatus, and carried no crew. At night it carried 
no lightSi,. .( . 

"iViwiA. On the 8th of Decemberthe steamer set sali from Port Joggins 
with the rafi in tow, and on Friday morning, Deeember 9th, was ofi St. 
John, At that point the hawsers fouléd, and Kobertson then suggested that 
the raft be taken into Eastport and the voyage to New York be abandoned 
for a tiisé,)but, after consultation with JLiittlefleld, and on the hawsers being 
cleared, ajjpiBQVed the proseeution of the voyage to New York. The steamer 
continueddown the Bay of Fundy, and at the closeiof the day, the weather 
being :fair,.iher master selected the course to sea outside of Grand Manan, in- 
stead of pa(ssing between Grand Manan and the main-land. Two days later 
bad. v\'eathercame on, with strongwinds from the southward, making a sea 
in whifh tlje ratt labored heavily, and the raft dragged the steamer, during 
the contin^aiiKieiiOf this storm, ten miles back on her course. On Monday, 
the 12th, the weather moderated, but on Tuesday, tlie 13th, there wasastrong 
north-west wind and a high cross-sea. On Thursday, the I5th, the weather 
grew heavy, and at midnight it was bVowing a gale, which continued on 
Friday. the 16tb.; the steamer roUing rails under and the sea breaking over 
the taSX. On Friday morni ng, and before the height of the gale, the steamei 
and: raft bAdroached a point within sixty miles of i3Ioek island, but then 
were driven more than eighty miles furtherout to sea, the steamer being 
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powerless to control the raft. On Saturday, the 17th, the wind moderated 
stjmewhat, and at noon the steamer resnmed her course to New York; but 
later in the day she was struck by ànother gale, which, by the morning of 
Sonday, the 18th, had grown to a hurricane, the wind blowing at times at 
the rate of over seventy miles an hour. On this morning Captai n Leseman, 
her master, was on the bridge, and the storm was at ils beight; the wind was 
from south-south-west; and the sea was running completely over the steamer 
ànd raft most of the time. About half-past seven the steamer's angines 
■were slowed, and a few minutes later the port hawser broke. The strain 
then fell on the starboard hawser, and that strain tore ont the bitts of the 
vessel, to which it was fastened, and tore away certain portions of the deck 
of the vessel, and the raft was free. A small portion of the starboard hawser 
was saved by cutting it as it was running out after the bitts were torn out,. 
Ail throughthat day the storm continued with such severity that the steamer 
could not résume a course, but lay hove to. Her crew was exhausted; her 
hawsers were gone ; her bitts and decks were torn ; her mainmast was strained. 
It was determined by ail on board the Miranda, incliiding Robertson and 
Littlefleld, that the steamer shoîild go to New York. She arrived at White- 
stone, Long Island sound, on December 20th, and came upto New York two 
days latei", and then underwent repairs, which occupied a week or ten days. 
She was not ih condition to go to sea or to search for the raft until thèse re- 
pairs were completed, but on tlie 21st of December the United States govem- 
ment sent out their sliip Enterprise, under command of Oaptain McCalla, to 
search for the raft, and to bring it into port, or to lie by the raft and war» 
vessels of it as an obstruction to navigation. The Enterprise sailed from 
Brooklyn at 6 p. m. of December 21st, went out through Long Island sound, 
and on the 24th of December found suflicient floating logs to assure her that 
the raft was broken up.- On the 25th of December the ateamer Missouri, 
bound on a voyage from Baltimore to London, fell in with a fleld of logs 
from the raft, extending as far as the eye could reach, and her course lay 
through this fleld for ttve miles. The libelant also sent out the steamer 
Morse, but she found notliing but drifting logs. 

"Tenth. The Miranda was tight, staunch, and strong, was fuUy manned 
and equipped for the service which she undertook, and was fully provisioned. 
She prepared for and prosecuted the voyage with due dispatch. The service 
was a novel one. The enterprise on the part of the libelant was expérimental 
and spéculative, and without précèdent. In performing the service the master 
of the Miranda exercised hisbest judgment, and he, with bis offlcers and crew, 
were at ail times diligent and attentive to the requirements of the situation. 

"Eleventh, In taking a course to sea, on leaving the Bay of Pundy, instead 
of foUowing the coast, the master of the Miranda acted upon his own best 
Judgment, after consultation with Littlefleld, who agreed with hl m that such 
was the bettei* course; and, considering the size and weight of the raft, and 
îts Influence upon the steamer in case of storm, it was prudent and proper to 
proceed to sea instead of hugging the shore. 

"Ttoelfth. In not going through Yineyard sound with the raft the master 
acted upon his own best judgment, formed after consultation with Leary and 
Littlefleld and Bowring, in New York, before leaving for Nova Scotia, ail of 
whom agreed with him. And, considering the draught of the raft, its weight, 
and the fact that it carried no lights, and the prevalence of fog in Vineyard 
Sound, it would not hâve been prudent or proper to attempt to take the raft 
through those narrow waters. 

"Thirteenth. The raft was lost through the périls of the sea and the in- 
hérent difliculties of the enterprise, and without any fault or négligence or 
■omission on the part of the claimant in the performance of its duties. 

"On the foregoing factsi flnd the foUowing conclusions of law: 
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''Ffrwtj Thelibelant, liaving falled to prove that the loss of theraft wa» 
tbedifëxitànâ naturalresnltof any Want of reasonable care and skilipntbe 
part of the iMiratida, is not entitled to i-ecov«r damagea in this action. 

"Seoondi' The claimant is entitl«d to a decree of this court dismissing tbe 
libel^aHdifoT its costs in the district court taxed at $814.7^, and îoi; its costs 
in this court, to be taxedJ! ; 

Oii j^ppéâi, to the cirouitcourt in the case of iVew Yorh,N. F. &H. S. 
S. ;Qj<, Mmted, v, ZmryXixe ûnding^ of the circuit justice were as followa: 

'^InthiB case I flnd the following facts: 

"^ïMt. Duiing the spring, sommer, and antumn of 1887, a log raft was 
constrricted at Port Joggins, N.ova Scotia, on the ahoreof the Bay of Fundy, 
for'tti«'a^pellant, James D. Leary^ nnder the superiutendence of one Bobert- 
BOn, who bÀd an iiiterest in the proQts of the enterprise. The raft consisted 
of 2lk000 round timbers rangingirom 10 to 30 inches in diameter and from 
35 td 70:feet in length, and contained in ail 3,000,000 feet of timber. It 
welgbed 6,500 tons. It was 525 feet lozkg, about 38 feet bigh, and 50 ieet 
beanii'ta^ring to a diameter of 15 feet at each end. The xaft was built in a 
crftâiéOn''the shoreiinderapatent owned by Bobertson, and was designed to 
be tOW'ëâito Kew York and there to tte.broken up, as au «conomical method 
of tranispdtting the timber of which it was constructed. Through the center 
leh^th t)f the ràft was a chain, troiti which at stated intervais smaller chains 
radiàted té the cireuraference, and at the circumference each set of radiating 
chaiiïs'was bound'together bj; another chain encircling the raft. Thèse sets 
of radiatitig chains wei-e ahout 15 teet apart. The design was that tbe raft 
shOoM bs'towed by the center chain. An; strain put upon tbe center chain, 
éither at the forward end or the after end, was transœitted through the radi- 
ating chkins to the oùtside chains, and so served to bind the raft together; 
Thel heaViértbe strain upbn the center chain, the more closely bound was the 
raft.''*- .•■■■■■ 

*'i8*edWrf;>TheMiranda is an iron steamer oî a registered tonnage of 734 
tons; her length is 220 feet, her beam 32 feet, her depth 24 feet. She was 
built* la Ebigland in 1884, and. thereafter was owned and maintained as a 
freigt^'Eind'passenger steamer between Ifew York, Iifewfoundland, and Nova 
Scott» by the libelant, a British corporation duly autborized to carry on sucli 
business. Her agents in New York were Bowring & Archibald. 

"Third. The raft was lauhched on the 15th of November, 1887, On the 
9th of November the appeliant applied through a broker to Bowring é, Archi- 
bald, to consider a proposition for towing theraft from Two Rivers or St. 
Johns, New Brunswick, tp New York, and after that date there wassome 
negotlation between Léary and Bowring & Archibald looking to the employ- 
ment of the steamer Miranda, then at Halifax, for the service, in the event of 
thftproposéd launch being asuocess. Thèse negotiations failed, and after the 
ISunching of the raft, and On the 16th of November, 1887, a charter-party 
was made in theterms following, to-wit: 

"*This contraot made the 16th day of Nov., 1887, between Bowring & 
Archibald, à^ts. of the Br. str. Miranda, of 734 tons reg., and J. D. Leary^ 
Of N. Y.^ owner or agent of the log raft recently launched in Nova Scotia, 
witneaseth, that' the said Bowring & Archibald hëreby àgree to charter the 
Isaid str. Miranda totowsald log raft from St. Johna, N. B., orother safeport 
■in N. B. or Nova; Scotia where the str. can always lie afloat, to the port of 
New York, on the following terms and conditions: That the said J;D, Leary 
shall pay to the said Bowring & Archibald for the usé tof the str. Miranda the 
SQm of three thouaand dollars (63,000) U. S. currency for towage of said log 
raft from said safe port in N. B. or N. S. to the port of New York, payable 
in New York on delivery of said log raft. Sbould the log raft get adrift, str. 
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Miran^da tolsearch for raft nntil she finds her and again txkes ber in tow, oi: 
Bntil she fe ordered to desist by chaWerers' représentatives on board said stn, 
or in thé event of no sacl» représentative toeingon board, until tbe captaifi 
tbinks It advisable to desist. In case tbe steamer Snds tbe raft tbe str. is tobç 
paid at tbe rate of three hundred dollars ($300) per day additional or pro- 
portional for any part of a day whilesearcbing. Sbouidraft be lost, str. shall 
not receive amount named for towage, but shall be paid atthe rate of three 
hundred dollars ($300) perdày for each day, and proportionally for every part 
of a dayi from tbe tirae she leaves said port in N. Bi or N. S. as above, until 
she aiTÎves at New York. It is agreed tbat charterer may bave a represent-» 
ativeon board said str.. whose passage will bé free, and tbe offlcers and crevir 
sball rénder ail tbe assistance and facilities tbat may be required for tlie safety 
of the said iog raft. Steamer to pay ail her own port charges, and to provide 
towing Unes only. Deniurrage, two hundred and flfty dollars ($250) per day, 
slioald steamer be detained at said port in ItT. B. or N. S. waiting for raft. It 
is Understood and hereby agreed tbat tbis contract is completed on tbe part of 
Bowring & Archibald, when said Iog raft bas been delivered in any part of 
tbe port of New York* Steamer to bave a lien on said Iog raft for towages and 
other services as above, and for demurrage if incurred. Penalty for non-per- 
formance of this contract, estimated amount of damages. ' 

"Leary was attbe time absent from New York, but after bis return, and 
before tbe steamer sailed from New York, the clause, • It is agreed tbat char- 
terer may hâve a représentative on board said str., whose passage will be free,' 
was altered to read, ' It is agreed that charterer may hâve représentatives on 
board said steamer, but not exeeeding three, whose passage will be free.' 

"Fourth, At the tiroe thé charter was made the Mirànda was on a voyage 
from Halifax to New York. She arrived in New York on the 21st of Novem- 
ber, and at once commenced taking on board spécial equipment for the tow- 
iflg of the raft. This equipment was furnished by Bowring & Archibald 
upon consultation witb Leary and one Littlefleld, who was introduced to Bow- 
ring & Archibald by Leary as bis représentative who would accompany tbe 
raft. Later, upùn Leary's suggestion that lie might désire to bave one or two 
naen accompany Littlefleld, the charter was modifled as above noted. Bow- 
ring & Archibald complied in ail particulars witb the suggestions made by 
Leary and Littlefleld. The equipment for towing consisted of a 14-inch ma- 
nilla hawser, 200 fathoms long, notentirely new; a 10-inch manilla hawser, 
1,000 feet long, wbich was new; a 5-inch wire hawser, 450 feet long, — ail 
of which were procured by hire from the Merritt Wrecking Company; a new 
10-inch manilla hawser, 600 feet long, purchased by Bowring & Archibald in 
New York; the sbip's 9-inch manilla hawser, 540 feet long, which had never 
before been used ; and the ship's 3J-inch wire hawser, which had never before 
been used. Besides thèse there was a supply of shackles and chains, selected 
by Littlefleld at the expense of the ship. The slze and n uraber of hawsers was 
far in excess of that originally proposed by Leary, and every requirement or 
suggestion made by him in respect to increasing the equipment was accepted 
by Bowring & Archibald. The steamer's equipment was complète and suffi- 
cient. 

"Fifth. Littlefleld had been a sbip-master, and had superintended other 
towing opérations for Leary. Littlefleld proposed that the towing should be 
done by three hawsers, one running from a bridle over the stern'of the Mi- 
rànda to the forward end of thé raft, and one running from eacb quarter of 
the Miranda to thè sides of the raft. Witb this System of towing in view, 
certain tlmbers were taken on board at New York to strengthen the after- 
chocks of the steanaer. It was arranged that the steamer should proceed from 
New York to the Bay of Fundy in ballast, but, npon Leary's suggestion that 
âhe would but tow well unless she was fully three-quarters loaded, it was 
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arrahgèd tbfti sbe shonM there take cargo or ballast, to give her the requlsite 
Btability for towing, befoie proceedinu to the raft. To that end a charter waa 
ïbaàé witK !Elng & Co. for a cargo of plaster to be taken on board at Windsor, 
providéd'the masterof the Miranda should flnd Windsor a proper place for hia 
vessel to enterv To provide against the contingency that the plaster charter 
might fail.Leary gave to Bowring & Archibald lettera of introduction to Eob- 
ertson and one Barnbill, requesting them to assist the maater ia procuring a 
cargo of coal or lumber, if such should be needed. 

"Sixth. The steamer left New York in the niorning of November 23d, Lit- 
tlefleld being on board, and, after a. voyage made long by bad weather and 
heavy fogs, reached Hantsport in the Bay of Fundy on November 28th. There 
the master found that hecouldnot procure a cargo of plaster within a reason- 
able time, and. after making inquiries by ^telegraph for other cargo, proceeded 
to West Bay, Parrsboro, to take coal. He arrived at West Bay, Wednesday, 
Novembef 80th, and there took on board 450 tons of coal, which were light!- 
ered to hira by the schooner Davida, there not being sufflcieht depth of water 
to perniit the steamer to go up the river to the coal wharf. The coaling was 
oompleted at midnight of Monday, Deceraber 5tb. Wbile the steamer was 
lying in West Bay the master procured other timbers from shore and service 
from shore, to still further stréngthen tbe stern cbocks. 

"8eventh.~ OnSnnday, Deceiïiber4th,Robertson came on board the steamer, 
and, upon examining the plans that bad been made for towing the raft, an- 
nouiiced that, owing to the peouliàr construction of the raft, theproposed side 
hawsers would hâve an injorious eSect, and would assist in tearing the raft 
to pièces, artd that the towage must be entirely by the center chain. After 
some conférence with Littlefield, this System of towing was aclopted; and, 
considering the peculia,r construction of the raft, it was the proper System. 

"Bighth. The Miranda left West Bay at 1 A. m. of December 5th, and 
reached. Port Joggins at 7 A. M. The raft was then lying at anchor, drawing 
nineteen feet. The work of getting' Up the raft's anchor and faatening the 
tow Unes occupied ail of the 6th and 7th, and was not completed until Thurs- 
day morning, December 8th. The making fast of the raft to the steamer waa 
done under Littleâêld's and Bobertson's orders and directions, the work being 
performed by the crew of the steamer' and by men employed from the shore 
by Robeitson. As made up for towing, the 14-inch hawser was shackled to 
the forward end Of the raft's center chain and carried to the port quarter of 
the Miranda and thence made fast round her mainmast. This hawser carried 
the weiglit of the raft. The after-end of the raft's center chain was led.over 
tbe top of the raft, and was shackled by means of intermediate steel hawsers 
and chains to the 10-inch manilla hawser which led to the Miranda's starboard 
quarter. This hawser was carriedfilack, and was intended to takeastraln 
only in the èvent of the principal hawser's breaking. The raft had no rudder 
or steering apparatus, and carried no çrew. At night it carried no ligbts. 

"Ninth. On the 8th of December the steamer set sail from Port Joggins 
with the raft in tow, and on Friday niorning, December 9th, was off St. John. 
At that point the hawsers fouled, and Bobertson then suggested that the raft 
be taken into Eastport and the voyage to New York be abandoned for a time, 
but, after consultation with LittleBeld, and on the hawsers being cleared, ap- 
proved the prosecution of the voyage to New York. The steamer contin- 
ued down the Bay of Fundy, and at the close of the day, the weather being 
fair, her master selected the course to sea outside of Grand Manan, instead 
.of passing between Grand Manan and the main-land. Two daya later bad 
weather came on, with strong winds from the southwarâ, making a sea in 
which the raft labored heavily, and the raft dragged the steamer, during the 
continuance of this storm, ten miles baçk on her course. On Monday, the 
12th. the weather moderated, but on Tuesday, the ISth, there was a strong 
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north^west wind and a high cross-sea. On Thursday, the 15th, the weatlier 
grew heavy, and at midnight it V?as blowing a gale, whieh continued on Fri- 
day, the 16th, the steamer roUing rails under and the sea breaking over the 
raft. On Priday tuorning, and before the heigbt of the gale, the steamer and 
raft had reached a point within sixty miles of Bloçk island, but then were 
driven more than eighty njjles further ont to sea, the steamer being powerless 
to control the raft. On Saturday, the 17th, the wind moderated somewhat, 
and at noon the steamer resumed her course to New York; but later in the 
day she was struck by another gale, which, by the murning of Sunday, the 
18th, had grown to a hurrieane, the wind blowing at times at the rate of over 
seventy miles an hour. On this morning Captain Leseman, her master, was 
on the bridge, and the storm was at ils height; the wind was from soiith- 
south-west; and the sea was ninning completely over the steamer and raft 
most df the tlme. About half-past seven the steamer's engines were slowed, 
and a few minutes later the port hawser broke. ïhe strain then fell on the 
starbpard hawser, and that strain tore out the bitts of the vessel, to whieh it 
was fastened, and tore away certain portions of the deck of the vessgl, and 
the raft was free. A small portion of the starboard hawser was saved by cut- 
ting it as it was riinning out after the bitts were torn out. Ail through that 
daj' the storm continued with such severity that the steamer could not ré- 
sume a course, but lay hove to. Her crew was exhausted; her hawsers were 
gone; her bitts and decks w^ere torn; her mainmast was strained. It was de- 
termined by ail on board the Miranda, including Robertson and Littlefleld, 
that the steamer should go to New York. She arrived at Whitestone, Long 
Island Sound, on December 20th, and came up to New York two days later, 
and then underwent lepairs, which occupied a week or ten days. She was 
not in condition to go to sea or to search for the raft until thèse repairs were 
completed, bqt on the 21st of December the United States government sent 
out their ship Enterprise, under command of Captain McCalla, to search for 
the raft, and to bring it into port, or to lie by the raft and warn vessels of it 
as an obatruction to navigation. ïhe Enterprise sailed from Brooklyn at 6 
p. M. of December 21st, went out through Long Island sound, and on the 
24th of December found sufflcient floating logs to assure her that the raft was 
broken \ip. , On the 25th of December the steamer Missouri, bound on a voy- 
age from Baltimore to London, fell in with a fleld of logs from the raft ex- 
tendingas far as the eye could reach, and her course lay through this fleld 
for five miles., Leary also sent out the steamer Morse, but she found nothing 
but driftingjogs. 

"Tenth. The Miranda was tight, staunch, and strong, was fuUymanned 
and equipped for the service which she undertook, and was fuUy provisioned. 
She prepared for and prosecuted the voyage with due dispatch. The service 
was a novel one. ïhe enterprise on the part of Leary was expérimental and 
spéculative, and wîthout précèdent. In performing theservice the master of 
the Miranda exercised his best judgment, and he, with his offlcers and crew, 
were at ail times diligent and attentive to the requirements of the situation. 

"Eleventh. In taking a course to sea on leaving the Bay of Eundy instead 
of following the coast, the master of the Miranda acted upon his own best 
judgment, after consultation with Littlefleld, who agreed with him that such 
was the better course; and, considering the size and weight of the raft, and 
its influence upon the steamer in case of storm, it was prudent and proper to 
proceed to sea, instead of hugging the shore. 

"Twelfth. In not going through Vineyard sound with tlie raft the master 
acted upon his own best judgment, formed after consultation with Leary and 
Littlefleld and Bowring, in New York, before leaving for Nova Scotia, ail of 
■vvhom ajjreed w,ith him. And, considering the draught of the raft, its weight, 
and the fact.tbat.it çartied no lights, and the prevalence of fog in Vineyard 
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soiibcl, it Woûid ilbi hàvB béëri prudent or proper to attëmM'td tafce the raft 
thrOûgii thèse nftrr«y!\^ wrfters. ' i ' 

• "Thirteérim. "the raft wàslœstttHWùgli thè périls of the éeà and the inhét- 

• léiit difflcultiesnïf the ôhterpriée, ànd 'Mthout any f àult oi' négligence or omM- 
Bion 'ott'the'i)àrti«f the libelant tûtoè pfetformance of its duties. 

"Oh thé fbrègfeing facts I flnd thé following conclusioni df law: 
" First. The libelant, having pierformed its contract, is erititled to payment, 
' under ttië ternis of the charter, for twelve days, at $300 per day; 

"Second. Thé libelant is entltlëd to a decree of this court, for $3,600, with 
Interest theïeon 1 roin the 27th ot December, 1887, and for its Costa in the dis- 
trict court, taxed at $98.10, and fbr its costa in this court, to be taxed." 

, Jo/in Berry, fot Janies D. Lefiry, 

Butler, SlWman & Hubbard, for New York, N. F. & H. S. S. Co. 

BiiATCHFOED, Circuit Justice, I concur entirely with the views eX- 
pfessed bj Jûd^e BenEdicI?, the district jùdge, in hîs opinion in thèse 
c£i^es, reportéd in 40 Fed. Rep. |»33, and decrees will beeatered in ao- 
..cordance with the findings whicht hâve signed. 



CAMPBEIiL ». The FeANK GiLMORB. 

UHstHct Court, W. D. Pennsylvania. July 19, 1890.) 

SHiPMNiS — ^LliBlMTT OT OWNBB— InJCBY TO EmPLOTB. 

The libelant, a deck-hand, while at work on a steam-boat, aocldentally f ell and 
injured bis }eg. The steward examlned the limb, and thought the hurt was not 
,, ,, serious, and applied simple remédies. AU the oiflcers of the boat supposed it waa 
asprain. Two dàys afterw'ards the boat reached Cincinnati. The libelant did not 
ask to be sent to the marine hospital there, nor for a surgeon. On the up-trlp, by 
orders, tae did somè light wotk,. but without compulsion. Eleven days after the 
accident he enteredthe marine hospital at Pittsburgh, and it turned outthat he 
had sustained à partial latéral disldcatlbn of tlie knee-joint, and he is likely to be 
permaneutiy disabled. There waS évidence that he did not reoelve proper atten- 
tion at the hospital. Held, that he had no cause of action againat the ownera of tiia 
boat. 

In Admiralty. 

S. A. WiU and Charles A. SvUivan, for libelant. 

Knox & Reed, for respondents. 

AcHESON, J. After the DQOst careful considération of the proofs,! am 
not able to see that the owners of the tow-boat Frank Gilmore are justly 
atiswèïàble in damages to thelibelant. Certainly the accident which be- 
fell the libelïint was not caused by any fanlt attributable to them, and 
on thait' score the libelant has not the shadow of a case against the re- 
spondents. Neither are they at ail responsible for the treatment. which 
tlie libelant's injured leg received at the marine hospital. Was there, 
then, any wrongful act or culpable négligence on the part of the officers 
or owners of thé boat between the time of the accident on July 6th and 
the libelant's Outrance into the hospital on July 17th, upon which a ré- 
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covery in tbis suit could be rightfuUy based? I tbink not. Undoubt- 
edly, very soon after tb^a^pidpnt the fact came to tbe knowledge of the 
master and mate of tbe boat, altbougb, under ail tbe évidence, it is by 
no means clear tbat tbe libelant bimself gave tbem tbe information, or 
made any spécial complaint to eitber of tbem as to bis condition. It 
appeajrs, bowever, tbat tbe steward of tbe bôat looked after tbe libelant, 
and i tbink it is satisfactorily sbown tbat he gave tbe libelant reasonable 
attention. Tbe s^ward examined tbe injured leg, and bis jndgment 
was tbat the injury was not at ail serions, and simple remédies were ap- 
plied witb bénéficiai results. AU tbe officers believed tbat tbe burt was 
notbing but a simple sprain. True, wben tbe marine surgeon at Pitts- 
burgb çameto examine tbe libelant's leg, be foundtbat he bad sustained 
à partial liatéral dislocation of tbe knee-joint, — but tbis was not apparent 
to unprofessidnal pèrsons, and tbe officers of tbe boat bad no teàson to 
Stispect' tbàt tbe accident was so serions. Tbe libelant's own conduct at 
tbe timë indicated tbat be did ûot regard the injury as a serious affair; 
Inabotrt t^ dayâ' after tbe accident the boat reacbed Cincinnati, where 
Hiére was a marïne 'hôspital, wbicb tbe libelant could bave ehtered for 
treatment free of charge, yet he did not ask tobe sent there, nor did he 
request the services of a surgeon. Tbe only thing he asked for at 
Cincinnati was a bottle of arnica to apply to bis leg, and tbis the steward 
procured. Now, the libelant was a man of mature âge, of considérable 
expérience, and of at least' àveràge intelligence, and, if he did not under- 
slànd the serious nature of bis injury, how can fault fairly bè imputed 
tothe officers for their want of knowledge as to the gravity of the case? 
As to wbétbèr the libelant was relieved altogether from work during the 
rèniainder'of the trip to Cincinnati, after he was hurt, the testimony is 
cùnflicting, but I tbink tbe weight of the évidence upon tbis point is 
with tbe respondents. It is conceded tbat for two days on the rietum 
trip from Cincinnati tbe libelant was wbolly off duty. During tbe rest 
6f the trip up he did some work, but it was ligbt work, at least in tbe 
rnain. I àm not convinced tbat he was constrained to do any work. 
When the trip to Pittsburgh was completed the libelant left the boat 
without requestihg to be sent to tbe marine hôspital. He was in liqùor 
the next day when he applied to Mr, Jenkins, and the latter did not 
know him. I think tbe respondents were not to blâme for the delay in 
the libelant's entrance into the hôspital after bis arrivai at Pittsburgh. 
And' upon tbe wbolë I am of the opinion tbat tbe libelant haa failed to 
establisb any gobd cause of action against the tôw-boat or her owners, and 
tberefore the UW mùst be dismissed. 
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-' RussËLL et al. V. The TwiUGHT 

' i (BlstHot CoitirtfW.D.PennsyVocmla. July 19, 1890.) 

SBAjMEN— DiSCHAIMSB— FOBPBITr«B Oï WaGBS. 

Libelants, deck-hands on au Qhîo l;ivér tow-boat, wëre ordei-ed by the mate, dur- 
ing a voyage, to draw aahes îrocà tne furnace. They refused, on the ground that 
it was a flreman's work. Persistlng In the. refusai, they were put ashore at the 
next port. Held, that the mastêr or the boat was justified in discharging them, 
but that the libelatits had not incuEred a forfeiture Df their wages for past serv- 
ices rendered on the trip. 

In Admiralty. 

Suit for wages, etc. Libelants, deck-hands on a tow-boat on the Obio 
river, when ordered by the mate to draw ashes from the fijrnace te- 
fused, alleging it was a fireman's work. After warning, they were. put 
ashore at the next port. There was évidence that on that boat it was 
work to be done by deck-hauds, but when hired nothing was said to the 
libelants on the subject. There was évidence also that this was not the 
çustomary work of deck-hands on tow-boats generally. 

Bajrton & BafUm, for libelants,- -, 

Knox de Iîeed,ior respondents. 

AcHESON,. J. 1. In any vi^w that can be taken of the case under the 
proofs, themaster of the Twilight was justified in discharging the libel- 
ants up9n their refusai to "puU ashes" from the furnace when ordered to 
do so by iheir superior officer. The service was pot an onerous on,e, 
and, eyen if usually, on this class of vessels, it is the work of the fbre- 
men, and does flot come, strictly within the scope of a deck-hand'g em- 
ploymeiit, still the master hère, under the circumstances, was well war- 
ranted in disnjissing the libelants. 

2. But I ani not prepared to say that the libelants forfeited their 
wages for past services on the trip. This was not a case of insubordina- 
tion pure and simple, but the refusai of the libelants to perform thia 
particular work was based,.avowedly, upon their supposed rights under 
the contract (?f hiring. Moreoyer, the Twilight sustained no loss or,det- 
i:iptient by re^gon of thie conduct of the libelants, and to enforce a. for- 
feiture of wages already earned would be harsh- 

3. I am, however, of the opinion that the deçree in favor of the libel- 
ants should be without an allowance of any costs to them. Their be- 
havior in this matter was not commendable, and, besides, they bave sued 
for more than they are justly entitled to. As the respondents never of- 
fered to pay anything, they ought to be charged with the fées of the 
marshal and clerk. No other costs will be allowed. Let a decree be 
drawn in accordance with thèse views. 
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Anderson et al. v. Bowees et al. 
(CircuU Court, N. D. Ic/wa, TF. D. Angust 39, 1890.) 

BEMOvAii or Causes — Local Préjudice. 

XJnder Act Gong. Aug. 13, 1888, amending Aot March 3, 1887, § S, cl. 4, providing 
that in actions "in which there is a controversy betwecn a citizen of the state in 
which the suit is brought and a citizen of another state, any défendant, being such 
citizen of another state, " may remove the action on the groùnd of local préjudice, 
the right of removal does not exist where the controversy is between a citizen of 
the state whèrein the suit is pendlng on the one side, and a citizen of the same state 
and a citizen of another state on the other side. 

Motion to Remand to State Court. 

Van Wagenen & McMiUan and Kauffman & Ouemsey, for complainants. 

Henderaon^ Daniels, Hurd & Keisd, for Orient Pire Insurance Company. 

Shieas, J. The motion to remand in this case présents tlie question 
whether, under the local préjudice clause of the act of congress of 1888,* 
the right of removal is confined to cases wherein ail the défendants are 
citizens of a state other than that in which the suit is pending. The com- 
plainants in the cause are citizens of lowa. The Orient Fire Insurance 
Company, a corporation created under the laws of the state of Connecti- 
cut, and George Provost, are défendants, the latter being a citizen of 
lowa. The insurance company filed its pétition for a removal of the case 
on the ground of local préjudice, and the pétition was granted, foUowing 
the ruling made by Judge Jackson in Whelan v. Railroad Co., 35 Ped. 
Rep. 863. The motion to remand was filed for the purpose of re-pre- 
senting the question of the true construction of the statute in this partic- 
ular. 

The original local préjudice act of 1867 provided "that where a suit 
is now pending, or may be hereafter brought, in any state court, in which 
there is a controversy between a citizen of the state in which the suit is 
brought and a citizen of another state, whether he be plaintiff or défend- 
ant, if he will file an aifidavit," etc. The clause deals with two subjects: 
(1) It defines the class of controversies that are removable under its pro- 
visions; (2) it déclares by whom the right of removal may be exercised. 
To be removable, there must be in the suit a controversy between a, 
citizen of the state wherein the suit is brought and a citizen of another 
state. Such a controversy existing, then, upon the showing of the exista 
ence of local influence or préjudice, the citizen of another state, whether 
plaintifi' or défendant, could remove the case. In cases wherein there 
was more than one plaintifif or défendant, it was held by the suprême 
court that ail interested in one side of the controversy must be citizens 
of the state. in which the suit was brought, and ail interested adversely 
must be citizens of other states, and furthermore that ail the citizens of 
the state or states, other than that in which the suit was pending, must 
unité in the application for removal. Sevnng-Mach. Case, 18 Wall. 553; 

» Aot of August 18, 1888. amending act of Maroh 3, 1887, i a, oL 4. 
v.43F.no.6— 21 
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Vanneoar v. Bryant, 21 Wall. 41. The same construction was applied, 
when the local préjudice clause was carrièd intotheRevisedStatutes, be- 
becoming subsection 3 of section 639 thereof. Society v. Price, 110 TJ. 
S. 61, 3 Sup. et. Rep. 440; Hancock v. Holbrook, 119 U. S. 586, 7 Sup. 
et. Rep. 341. In other words, the class of cases to which the local 
préjudice clause was applicable under the act of 1 867 and section 639 of the 
Revised Statutes was thàt wherein one side of the controversy was rep- 
resented by a citizen or pîtizens of the state wherein the suit was pend- 
ing, and the other by a citizen or citizens of other states. The clause 
did not incltide cases whèrëin the controversy was partly between citizens 
of the same state. This was the settled construction of the language used 
in the act of 1867 and the Revised Statutes, and therefore, when congress 
enacted th© statute of;1888, and used therein the same définition of the 
class of cases removable on the grounds of local influence or préjudice, 
is there any escape from the conclusion that it was the intent of congress . 
that the sanie construction should be applied thereto? It is well settled 
tiiat where the ternis uped in a statute hâve acquired a well-understood 
meaning, through judicial interprétation, and the same terms are used 
in a subséquent statute upon the same subject, the presumption is that. 
it was the législative intent that the same interprétation should be given 
thereto, unless by qualifying or explanatory additions thecontrary intent 
is made to appear. The AihoUfçrd, 98 U. S. 440; Olaflinv. Insurance 
Co., 110 U: S.;i81>;3 Sup. Ct. Rep. 507. Are such qualifying words 
to be found iu jthe act of 1888? In describing the class of suits removable 
on the grounda of préjudice or local influence, the language is identical 
with that foufld in the act of 1867. Both acts define the class to be 
suits "in iwhich there is a controversy between a citizen of the state in 
which the suit is brought and a citizen of another state." When, how- 
eyer, we reach the part of. the clause, which déclares who may exercise 
tjie right of removal, we find a wide divergence between the two acts. 
Under the act of 1867, the right was cônferred upon the citizen or citizens 
of the state or. states other than that in which the suit wàs pending, re- 
gardlesa of,their position as plaintiflf or défendant. Under the act of 
1888 the plaintifFcannot remove a cause, but any défendant, who is a cit- 
izen of a state other than that in which the suit is pending, may remove 
the (Sanie upoo: a proper showing. It is targed in argument that the use 
of.th© woi^ds'f any défendant, being euch citizen of another state, may 
remove, 'Jete-j implies that there may be défendants who are not citizens 
of another state, and yet the cause may be removed, if there isa défend- 
ait who is a citizen of another state. It cannot be gainsaid that the 
wjqrds are susceptible of this. construction, and if the class of cases re- 
nipvaVlç under this clause had not been previously defined and limited, 
it ttight well :be that such construction would be permissible. In view, 
however, pf the; settled construction given to the preceding portion of the 
clause, , I do not think this possible implication should beheld to show 
that it wafi, interi(|ed to change the meaning of the terms previously used. 
It seems to me to be the true rule to give the words, "in which there is 
a controversy betwseen a citizen of the state in which the suit is brought 



FOBTÊll LAN'D & WATEB C6. V. -BÂSKTS. 

land a «Itiien of another state,"tiie sarhe laeaning in the act of 1888, aà 
•was given them inconstruing the act of 1867, thus holding that theclass 
of cases remov^able on the ground of préjudice and local influence iscon- 
fined to tbose in which there is a controversy between a citizen or citizens 
of the state in which the suit is pending, and a citizen or citizens of an- 
other or other states, but not including subh in which there is a contro- 
versy partly between a citizen or citizens of the state wherein the suit is 
pending, and a'citizen or citizens of other states, and partly between 
«itizens of the satne State. Admitting that there is doubt as to the prop- 
er construction of the act, it still follows that this court should not retain 
the case, as it is better to leave the cause in the court whose jurisdiction 
is undoubted. The motion to remand is sustaîued. 



PoETBE Land & Wateb Co. V. Babkiit. 
(Circitit Court, S. D. Ccaifcyrnia. August 8, 1890.) 

WBITS-r-SEBTIOB BT PUBLICATION. 

In a suit to estabUsha trust in real estate, service may be had on a non-resldent, 
though the bill also prays for an accounting and for otber relief. 

In Equity. On motion to dismiss. 

Graves, O^Mdveny & Shankland, for complainant. 

Anderson, Mtzgercdd & Anderson, for défendant. 

. Ross, J. This action was commenced in one of the superlor courts of 
the state on the 7th of February, 1889. Among other things, the com- 
plaint allèges, in substance, that during the times therein mentioned the 
plaintiff was and still is a corporation duly organized and existing un- 
dér the laws of the state of California, for the purpose, among other pur- 
poses, of buying, selling, and otherwise disposing of lands, waters, and 
water-rights; and that from the time of its organization until May 2, 
1888, the défendant was one of its directors. That on the 29th of June, 
1887, défendant, while such director, entered into a contract with plain- 
tiff by which défendant was constituted sole agent of the corporation 
plaintiff for the selling of its lands, with his compensation fixed at $100 
per month, and 6 per cent, commissions on ail sales, which compensa- 
tion, the complaint allèges, "was an exorbitant, unjust, and uncon- 
scionable sum." It allèges that many sales of the lands of the corpora- 
tion made under the agreement mentioned were made upon crédit, with- 
out any payment being made to the corporation; that many sales were 
never completed, from which no considération was realized by ît, and 
were afterwards canceled or "treated as null and void,"yet on ail thèse 
transactions défendant charged against the corporation, and was aflowed, 
commissions to the ûiaximum extent provided for by the contract "uAder 
which he acted. "That, in the capaoity of agent, as aforesaid, àhd dis- 
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regarding bîs dutîes as director, and with a view solely to hh personal 
profit, said défendant effected pretended sales to many persons, without 
any money eoniing therefrom to the treasury of the corporation, but 
upon which he charged his full commissions, and caused crédit to be 
given himself therefor upon the books of said corporation." That, in 
this way, during a period of less than 10 months, défendant received 
from tbe corporation plaintifF, in pretended payment of bis services, un- 
der the contract mentioned, the sum of $15,727.71 in cafh; "also a 
promjssory note executed by said corporation, datedApril 19, 1888, pay- 
able in ninetydays, bearing interest at the rate of ten per cent, per an- 
num, upon ■svhich there^emains unpaid, $4,379*50, with interest; also 
the further sum of $2,000," which itis^alleged accrued to ,the défendant 
in this wise: A certain tract of plaintiff's land was sold by défendant 
to one Bj'ran for $2,000. No money was in fact paid by Byran to the 
corporation; nevertheless défendant causéd the corporation to be cred- 
ited upon its books with $2,000 on account of the sale, and himself 
to be charged with the same amount, and took from Byran to himself 
an assignment ôî h mortgàgë executed by one Charlotte E. Smith to By- 
ran on August,20, 1887, on a certain lot of land in Los Angeles city, to 
secure the payment of two promissory notes, each for the sum of $1,000, 
one payable one year, and the other two years, after date. That oil 
the 19th of April, 1888, and while défendant was a director of the cor- 
poration plaintiff, he procured the corporation to transfer and hypothe- 
cate to him, as security for the payment of the aforesaid note of the cor- 
poration, certain notes pfthird parties, specifically described inthecom- 
plaint, ail of which, it is alleged, weresecured by mortgages recorded in 
the office of the recorder of Los Angeles county. That défendant, while 
a director of the corporation plaintiff, bought from the corporation cer-. 
tain described lots of land andwater, situated in Losi Angeles county ^ 
deeds for which he caused to.be executed by the corporation to his wife, 
Mary G. Baskin, who paid no considération therefor, and whc received 
the title merely for the accommodation and to the use and benefit of the 
défendant, and thereafter transferred the same to him. The complaint 
allèges that the services rendered by défendant to the corporation plain- 
tiff, beyond his duties as director, were reasonably worth $100 per month, 
which plaintiff offerstopay, together with any sum défendant may bave 
expended on plaintiff's account; but beyond that it is alieged that the 
charges and commissions made and received by défendant were false, sim- 
ulated, and fictitious. The prayer is that the agreement made by plaintiff 
and défendant be annulled ; that défendant be adjudged to be a trustée for 
theplaintiff of ail moneys, promissory notes, choses in action, and real 
property, including the real property transferred by plaintiff to defendant's 
wife, and by her to défendant, and that he be adjudged to convey the 
same to plaintiff, or, if such transfer cannot be made, that he be charged 
with the value thereof; that an injunction be issued to restrain défendant 
from transferring any of the said property, or collecting or disposing ot 
it; that the promissory note executed by plaintiff to défendant be can-r 
ceied, and the gecurities hypothecated tô secure the same be direoted to 
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be retransferred to plaintiff ; that an accounting be had between the plain- 
tiff and défendant, and plaintiff be given judgnient against défendant for 
such sum as it may be justly entitled to, and for such other and further 
relief as in equity it ought to bave. 

The défendant being, at the time of the bringing of the suit, a rési- 
dent of the state of Kentncky, the plaintiff caused summons to be 
served upon him by publication, pursuant to that provision of the Code 
of Civil Procédure of California providing for such service in cases 
where the persou on vchom it is to be made résides out of the state. 
On the 8th of October, 1889, the défendant appeared in the state court 
for the spécial and only purpose of moving the court to set aside the 
attempted service of summons, on the ground that the action is one in 
personam, and, the défendant being a non-resident of the state^ service 
by publication is void. The motion was overruled by ihe state cdurt, 
to which action the défendant excepted, and tendered his bill of excep- 
tions, which was settled. Thereupon the cause was, on defendant's mo- 
tion, removed to this court, and hère the défendant, disclaiming any 
gênerai or voluntary appearance, moves the court to dismiss the suit 
upon the same grounds urged by him in the state court for the quashing 
of the service of summons. His spécial appearance in the state court 
for the purpose of calling attention to the alleged illegality of the serv- 
ice was in no respect a waiver of such illegality, if it in fact existed. 
Harkness V. Hyde, 98 U. S. 479; Powers v. Braly, 75 Cal. 238, 17 Pac. 
Rep. 197. It is, however, contended for the plaintiff that, défendant 
having submitted to the state court the question of the validity of the 
service upon him, and that court having held it valid, the case comes 
hère with that adjudication in force, and that it must therefore be hère 
considered that the state court acquired jurisdiction of the défendant by 
the service in question, and therefore this court will take jurisdiclion, 
even though it would not hâve acquired, such jurisdiction had the. case 
been commenced hère. In none of the cases referred to by counsel do 
I find that the précise point now made was decided. In Brooks v. Far* 
well, 4 Ped. Rep. 166, relied on by the plaintiff, the state court having 
ruled in effect that the facts set up by the défendant to defeat the serv- 
ice of summons could, under the Code of the state, be pleaded by an- 
swer, the circuit court held that it must accept as correct and conclusive 
the ruling of the state court in respect to the proper practice under thé 
state statutes, and, in accordance with that ruling, that the plea must be 
received in the circuit court. The cause was doubtless an action at law, 
in which the rules of practice in the state court would prevail in the 
circuit court. In Loomis v. Carrington, 18 Fed. Rep. 98, also relied 
upon by the plaintiff, it was held that in cases removed from a state 
court the circuit court wiU not review an order madeprior to the removal, 
if the state court acted within its jurisdiction, but will take the casé 
precisely as it finds it, accepting ail prier decrees and orders as adjudi^ 
cations in the cause. In Dwncan v. Gegan, 101 U. S. 810, the suprême 
court said that " the circuit court, when a transfer is effected, takes the 
case 4u the condition it w&s when the state court was deprivçd of ita 
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jùrigdiction. Tlie circuit court bas no more power over what was done 
befbréthe removal than the atate court woûld hâve bad if the suit had 
remainéd there. It takes the casé ùp where the state court left it off." 
This language had référence to a condition in which the case had been 
placed .fey the positive debree of the'^te court. In Wertheinv. Trust 
Oo., 11 Ped.Rep. 689, Judge Shipman held that where one of the par- 
ties had, by bis non-action within thetime prescribed by the state court, 
prevented himself from asserting a défense or an objection to the juris- 
diction of the court, and thereafter im that court such défense or objec- 
tion could net be considered as existing, the circuit court takes the case 
in the condition in which the non-action of the party left it, and ao- 
oordingly refused to permit the défendant to plead in abàtement in the 
circuit court the defective service of the complaint, on the ground that 
he had, prior to the removal, lost by his inaction the right to object to 
such defective service in the state court. In Kauffman v. Kennedy, 25 
Fed. Rep. 786, before the removal of the cause from the state to the 
fédéral court, défendant appeared specially, and moved thé court to 
quash the service of summons on the ground that service was obtained 
on défendant while he was attending as a witness in the state in a crim- 
ipal prosecution against the plaintiff, défendant at the time being a rési- 
dent of another state. The case having been subsequently removed to 
the fédéral court, the motion was insisted upon, and by the court granted. 
The motion does not appear to hâve been ruled upon by the state court, 
in which respect it differs froiù the case at bar. In a number of cases 
cjted by défendant it bas been held that the filing of the pétition and 
bond for removal of the cause from the state to the fédéral court was 
not such an appearance as waived the question of jurisdiction, and pre- 
cluded the défendant from moving in the fédéral court to quash the 
service of prooesS. In Atchison v. Morris, 11 Fed. Rep. 682, Judge 
Drummond, in deciding the point there made that défendant, by mak- 
ing the motion and giving the bond for the removal of the case, made 
such an appearance as admitted the sufliciency of the service upon him, 
and that he could not thereafter in the fédéral court move to set aside 
the service of summons, said : 

" There was, in fact, no appearance entered in the state court, uniess the 
filing of a pétition and the giving a bond constituted an appearance; buti 
think it was not, in any event, such an appearance as to deprive the défend- 
ant of the right to make objections in this court to the service of summons. 
In fact, it may hâve been, among other reasons, for the very purpose of ob- 
jecting to the service of summons that défendant requested that the cause 
should be removed to the fédéral court, because in a proper case a parly has 
the right to the opinion of the fédéral court on every question that noay arise 
in the case, not only in relation to the pleading and merits, but to the serv- 
ice of process ; and it would be contrary to the manifest intent of the act of 
congress to hold that a party who has a right to remove a cause is foreclosed 
as to any question which the fédéral court can be called upon under the law 
to décide; and I hâve no dpubt this is such ^ question." 

On the contrary, it was said by Mr. Justice Cuetis, in Sayîes v. Insur- 
ance Co., 2 Curt. 212, and, it seems tô mè, with great force, that the de- 
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sign of the act of tongress waa to enable citizens of other states to re- 
move their cases hère for a trial of their raerits ; and that when a défend- 
ant— 

"Appears in the state court, files a pétition to remove the action, gives a 
bond to enter it in the circnit court, and actually entera itthere, he has thereby 
waived any personal privilège he might hâve had to be sued in another dis- 
trict. If pleading to the action amounts to awaiverof such a privilège, upon 
the ground that he ought not afterwards to be heard to object to the means 
by which he was brought into court, I do not pereeive why thèse proceedings 
should not bave the same effect. The défendant cornes In, bècomes the actor, 
treats the suit as one properly instituted, removes it to another court, and 
enters it there, and then says he was not obliged to appear at ail, and the state 
court in effect had no suit before it. This, I am of opinion, he cannot do. I 
consider that this court will not look bacfc to inquire into or try the question 
whether the state court had jurisdiction. The act of congress allows défend- 
ants to remove actual and legally pending suits f rom the state courts. If this 
was not such a suit, the défendant should not hâve brought it hère. By bring- 
ing it hère he voluntarily treats it as properly commenced and actually pending 
in the state courts, and he cannot, after it bas been entered here.treat it otber- 
wise." 

In answer to the suggestion that this would prévent citizens of other 
states from trying in the fédéral court the question whether the state court 
had jurisdiction, the justice said: 

"Notso. If the state court had no jurisdiction, and the défendant does not 
appear, its proceedings are ail void, and may'be sbown to be so in an action 
brought in this court against any one who meddles with the person or prop- 
erty of the défendant under the color of such proceedings. The only objec- 
tions which the défendant will be precluded from trying hère are technical 
objections which do not aflect the merits; and I see no good reason why he 
Bhould not be prevented from trying thein hère." 

From the view I take of the nature of the présent action it becomes un- 
necessary to décide whether the bringing and entering of the suit hère 
by the défendant was such an appearance as precluded the objection to 
the exercise of jurisdiction over him, or whether the décision of the state 
court that the service of summons upon défendant was a valid service is 
an adjudication of that question binding upon this court. The objeçt 
of the suit, in part, is to reach and control the title to certain lands and 
water, and certain interests in certain other lands situated in this s^te 
and within this judicial district. To the estent, at least, of determining 
the title to and interests in. the lands and water in question, I think tbe 
service of summons on défendant by publication, concerning the regti- 
larity of which no question is made, was a valid service under the statè 
statutes, and sufficient to authorize a valid decree in the suit. Whether, 
should the facts warrant it, such decree may also establish a trust in re- 
spect to the moneys and other property alleged to hâve been unlawfully 
reçeived by défendant, and include a valid monèy judgment against him, 
under the principle that, where jurisdiction is aCquired against thé per- 
son by the service of process or by a voluntary appearance, a court of 
gênerai jurisdiction will settle the matter in controversy betweeni the 
parties jueed not now be determined. In the late case of Amdiw. Ghiggs, 
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IQ Snp> Çt,' Rep.. 557, the suprême court held that it is the established 
doctrine of thaf court that a state has power by statute to provide for the 
adjudication of title to real estate within its limits, as against non-resi- 
deuts,who are brought into court only by, publication, and that itwas 
net the intention of the court in the case of Hartv, Sansom, 110 0. S. 
151, 3 Sup. et. Rep. 586, to overthrow the sériés of cases afHnning that 
power; Oh the contrary, that the court in Hart v. Sansom distinctly rec- 
ognized it by saying, amohg other things, that^ — 

"It would doubtless be within the power of the state in which the land lies 
to provide by statute tliat if the défendant is not found witliin the jurisdic- 
tion, or refuses to malié or to cancel a deed, this should be done in his behalf 
by a trustée appointed by the court for that purpose." 

' And in ^mdt V. Grnjrgfs it is added: 

"Of course it follows that, if a state has power to bring in a non-resident 
by publication for the purpoae of appointing a trustée, it can in like manner 
bring him in and subject him to a direct decree." 

.*The court in Amdt y. Griggs cited and reviewed the cases, upon the 
subject at length; among others that of Boswell's Lessee v. Otîs, 9 How. 
336, where, said the court, — 

.''Was presented â case of a bill for a spécifie performance and an account- 
irig, and in whifch was a decree for spécifie performance and accounting, and 
an adjudication that the amount due on such accounting should operate as a 
:judgment at law. Service was had by publication, the défendants being non- 
residents. The> validity of a sale under such judgment was in question. 
The court held that portion of the decree and the sale made under it void; 
but, with référence to juiisdiction in a case for speciiic performance alone, 
made tliese observations: Jurisdiction is acquired in onè of two modes: 
>FiTsU as against the person of the défendant, by the service of process; or, 
second, by a procédure against the property of the défendant within the juris- 
diction of the court. In the latter case the défendant is not personally bound 
by the judgment beyohd the prdperty in question, aiid it is immaterial whether 
the proceeding against the property be by an attachmeiit or by bill in chan- 
cèry. It must beisuljstanlially a proceeding in rem. A bill for the spécifie 
ejcecution of acontract tocon vey real estate is not strictly a proceeding in rem 
in ordinary cases; but, where such a procédure is authorized by statute on 
publication without personal service of process, it is substantially of that 
(îharacter." 

If a bill for the spécifie exécution of a contract to convey real estate is 
substantially a proceeding in rem, where by statute service of process in 
such suit may be had by publication, surely a suit to establish a trust 
in real es^'ate is of the same character in cases where the statute authorizes 
a similar service. In the case of Pennoj/er v. Neff, 95 IJ. S.,714, 727-734, 
in which the question of jurisdiction in cases of service by publication 
tvas considered at length, the court, by Mr. Justice Field, thus stated 
the law: 

"Such service may also be sufHcient in cases where the object of the action 
Is to reach and dispose of property in the state, or of some interest therein, 
by enforcing a Contract or lien respecting the same, or to partition it arriong 
différent owners, or, where the public is a party, to condemri aiid appropriate 
it for a public purpose. In other worda, such service may answer in ail 
actions which are substantially proceedingsfwre»». * * * Itistruethat 
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in a strict sensé a proceeding in rem is one taken directly against property, 
and has for its object the disposition of the prpperty without référence to the 
title of individiial claimants; but, in a larger and more gênerai sensé, the 
ternis are applied to actions between parties where the direct object is to reacli 
aud dispose of property owned by tliera or of some interest therein. Such 
are cases commenced by attachaient against the property of debtors, or insti- 
tuted to partition real estate, foreclose a mortgage, or enforce a lien. So far 
as they afîect property in the state they are substanlially proceedings in rem, 
in tlie broader seiise which we hâve mentioned." 

The principle of thèse cases, in my opinion, sustains jurisdiction hère 
to the extent, at least, of settling the rights of the parties in respect to 
the real property in question. The motion to dismiss the suit is dfr- 
nied. 



MoNTGOMEBY Palace Stock-Car Co. V. Street Stable-Cae Linb^ 
(Circuit Court, N. D. nUnols. April 14, 1890.) 

FeDEHAL CoUBTS— JtIKISDICTION — PaTBNTS — OWNEKSHIP. 

Where a aujt is brought to détermine the ownership of patents assigned to de- 
fendants, but which plaintiffl claims under a contràct by the patentée that ail pat- 
ented improvements on former patents granted him, as those in suit are allèged tO 
be, shail belong to the corporation under whom plaintif! claims, and both parties 
are citlzehs of the same state, the United States circuit court bas no jurisdiction. 

In Equity. 

Alfred Moore, for complainant. 

J. J. McCleUan and West & Bond, for défendant. 

Blodgett, J. This case is now before the ccurt oh a demurrer, both 
gênerai aiid spécial, to the Mil. The essential facts, as stated in the 
bill, are thèse: On the 25th of August, 1870, one John W. Street was 
the ovvner of patents Nos. 96,362, and 96,500, which had been issued 
less than a year previously for improvements in stock-cars, and on tbai 
day he made an agreement with 18 othsr persons for the formation of a 
corporation under the laws of Illinois to be called the "Street Palace 
Stock-Car Compaiiy," to utilize the said patents by the construction and 
running of cars made in accordance therewith. The agreement related 
mainly to theamounf of capital stock of the compàny, and the distri- 
bution thereof among the parties to the contract and otherwise; but the 
ohly clause. in the contract material to the purposes of this case is thé 
following: 

"It is furtherunderstood and agreed that anylnventions or improvements, 
to be applied as an improvement to the above-named cattle-car, heretofore or 
heieafter ori^inated or developed by any member of said company, the sam^ 
being patentable, sliall be patented in the name and for the beneflt of the 
aforesaid dompany." 

The bill avers the subséquent formation of the said Street PalaCe 
Stock-Gar Company under the laws of Illinois, and its entry upon bnsi^ 
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nessj tihc patents beitig duly assigned to the company. It is further 
cbarged that in October, 1872, said company becàme financially embar- 
ràsaed, and'such stèps were stitsequently taken as that ail the rights, 
property, franchises, and patenta of the company were assigned to the 
McNaîfy &' Clafiflîn Manuiàcturing Company of Cleveland, Ohio, and, 
by a, séries qï mesne, cçmveyances, thèse assets became vested in the 
complainaaty a corporation organized under the laws of Illinois. It is 
further charged that in February, 1886, patents Nos. 336,372 and 336,- 
373 were d»ly issued to the said John W. Street and one S. M. Fischer 
for improyements in stoçk-cars ; that, after the issue of the two last- 
na,med patente, Street and Fischçrsecured the or^nization of the de- 
fendant corporation under the laws of Illinois, and ever since thattime 
the défendant company has constructed and used cars made in accord- 
ance with said patents Nos. 96,362 and 96,500, owned by complainant, 
and the two last-named patents, whereby the défendant company has 
made large, profits, for which profits an accounting is prayed by the bill. 
It #iil bé noticèd that both complaîriant and défendant corporations are 
organized under the laws of Illinois, and are citizens of said state. This 
court, therefore, has no jurisdiction, uniess such jurisdiction arises 
from the subject-matter of the controversy stated in the bill. 
. As to the claim fôr ari accounting for the alleged use of the two pat- 
ents owned by Street in 1870, those patents both expired, — one in 
1886, and the other in 1887; apd, under the ruling of the suprême 
court în Root v. RàÙway Co., 105 Vf. S. 189, that equity has no juris- 
diction in suits for infringement of patents uniess a case is shown enti- 
tling the complainant to an injunction as part of his remedy, it is mani- 
fest that thereis no ca^e made for équitable relief as to the alleged in- 
fringement of thèse two old patents, as cômplainant's remedy in that 
regf^rd jnust be whoUy in a court of law. The ease made by the bill 
as fotte .two patents of February, 1885, is that, under the clause I 
havé quoted from the contract of August 25, 1870, between Street and 
bis 18 associâtes, th^ çQmpl^inant, as the owner ,ôf the rights, prop- 
erty, franchisés, and .patents of tlie. Street Palace Stock-Car Company, 
is èntitled to the benëfit \6f thèse two patents as the inventions of 
Streéi. The controversy in regard to thèse two last-named patents, 
thén, is not a controversy as tOi the construction, validity, or infringe- 
ment of thèse two patents, .but is à controversy as to fhe title on owner- 
ship of them, depending, hot upon any laws of t^e United States, but 
ùpon gênerai principlès of equity growing out of the contracts set out 
iix the bill by virtueof whîch complainant claims title. In W^onv. 
Sànâford, lO How. 99, this question was considered, and Chief Justice 
Taney, speaking for the court,. said: 

' "Nbw tiie discute id 'ttils éasé does not arise under any aot^jfcongress, 
nor çjb^s thé décision depètid ùpon the constructiohjof any law ïij relation to 
pàtehtd. it'arises but' oftiîe contrâcfe stated in thè bill; and tliere Is no act 
of congress providing for or regulating contracts of this kind. The rights of 
tbaparti«s dépend altojgether upon; cotamon-law and equity principlès. The 
Qbjeot, P^ . the bill la to hay e this i contract set aside, and deçlaréd to be f Or- 
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feited; and the prayer is 'ttiat tbe appéllant's réinvestiture of title to thè 
liçense granted to the appelleesj by reason of the forfeiture of the con tract, 
may be sanctioned by the court,' and for an ipjunction. But the injunction; 
he asks for is to be the conséquence of the decree of the court sanctioning the 
forfeiture. He allèges no ground for an injunction uniess the contract is 
set aside; and, if the case made in the bill wasa fltone for relief in equity, itis 
very clear tbat whether the contract ought to be declared forfeited or hot, in 
a court of chancery, depended altogether upon the rules and priheîples of 
equity, and in no degree whatever upon àny act of côngress concerning pat- 
entrriglits. " 

This opinion has been affirmed in Hartdlv, TUghman, 99 U. S. 547, 
and in AlhrigU v. Teas, 106 U. S. 613^ 1 Sup. Ct. Rep. 650. See, 
also, Burr v. Gregory, 2 Paine, 426. This, then, being, as to the two 
patents of February, 1885, a controversy wholly between parties who 
are citizens of the state of Illinois, in regard to the effect of a contract, 
this court has no jurisdiction to hear and détermine it. Taking this 
view of the question of jurisdiction it would not be proper for this court 
to exprès any opinion as to the merits of the case, which hâve been 
elaborately discussed in the briefs of the counsel. The demurrer is 
sustaiued, and the bill dismissed for want of jurisdiction. 



JoHHSON Railhoad Signal Co. v. Union SwrrcH & Signai. C&. 
(.Circuit Court, W- Z>. Pennsylvania. June 5, 1890.) 

1. EQtiiTï— Plbading — Cross-Biu« 

An oHginal bill wastoirthe înfrinp;ement of letters patent relatlng toelectricsig- 
sals granted to Frederick Cheeswrlght, assignée of Wllliéinl B. Sykes. In a cross- 
bni tbe plaintiff therein set up, amoQg other thipgs, an exclusive rlght tO; tbe tenu 
"The Sykes System " as a trade mark or namè deslgnating à System of electrio sig- 
nais, and sougbtprot«çtion for tbat rigbt. Held, that this wasnew and distinct màt- 
ter Dot within tbe scope of the orignal bill, and must be strlcken eut. 

a. Same — Service ov Cboss-Bim.— Non-Resident Pi,aintifp. 

When tbe plaintiff in the original bîll is a corporation of another state, an'd bas bo 
agent or représentative in the judicial, district where the suitispending.other than 
Its Bolicitor in tbe suit, an ât'der will be made for substituted service, as respects 
tbe cross-biU, upon sueh solicitor. • 

In Equity. Motion for leave to file eross-bill, and for au ordet for sttb- 
stitute<l service. 

Oeorge H. Chrîsty, for the moiion. .: 

WiUiam S. Pier, contra. 

AcHEsoN, J. 1. I am of the opinion that the cross-bill, as presented 
to the court, ofiènds against the well-settled rule which forbids the intro- 
duction into such a bill of any new and distinct matter not within the 
scope of the original bill. Cross v. De Valk, 1 Wall. 1, 14. Hère, the 
subject-matter of the original bill is the patent No. 241,246 granted to 
Frederick Cheeswright, assignée of William R. Sykes, with the infringe- 
ment of which the bill charges the défendant. But the cross-bill, among 
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pther thingB, sets up the right of the plaintiff therein (the défendant in 
the original bill)to the exclusive use of the term "The Sykes System" 
as a trade mark or name designating a System of electric signais, and 
oeeks protection for that right. This, however, goes far beyond the case 
of the plaintiff in the original bill, is not necessary as a défense to that 
bill, and is, indeed, matter entirely foreiga to the primary controversy. 
Therefore, everything relating to this alleged trade mark or name must 
be stricken ont before the court will'grant leave to file the cross-bill. 

2. The défendant in the cross-bill (plaintiff in the original) being a 
corporation of the state of New Jersey, and having nô agent or repré- 
sentative in this judicial district other than its solicitor in this suit, an 
order for substituted service as respects the cross-bill upon him is sought. 
The application is reSisted upon the ground of the alleged invalidity of 
such service, and several Eiiglish décisions are pioduced to sustain the 
ç>bjection. ; BntI find itlaiddown in Conkling's Treatiseon U. S. Courts' 
that.wbere 9, non-resident bas instituted a suit in equity, and a Cross- 
bill is filed by the défendant in the suit, the court, upOn motion, will 
o-ïd-er that sçrviçe of the subpœna upon the solicitbr of such non-resident 
party shall be çufiBcient. iPage 143. Gertainly, this pmctice had the 
sanction of Judge Washington. Ward v. Sebring, 4: Wash. C. C. 472. 
And in Rubber Co. v. Goodyear, 9 Wall. 807, such substituted service is 
impliedly recognized as good, in a proper case. Why should it not be 
so held? A cross-bill is a mère auxiliary proceeding, either for discovery 
in aid ofjthe.defensp againgt, the original bill or to procure 'a more com- 
plète détermination of the matter aiready in litigation in the court, or 
for both thèse purposesi Daniell, Gh. Pr.-1'653.' In Ayresv. Carrer, 17 
How. 591, 595, the court quotes with approval the déclaration of Lord^ 
Haedwiqke, th9.t"both the original and the cross-bill cpnstitute but one 
suit, s6 intimately are they connected together." I ha.ve not been re- 
ferred to any A rherican décision adverse to this motion, and such in- 
vestigation of the subject as I bave been able to make leads me to the 
conclusion that the substituted service hère asked for îs in accordance 
with,,. précédents, of long standing in the English courts of chancery. 
ùdeàneH v. Qhamock, 6 Ves. 171 ; Hobhouse v, Courtney, 12 ,Siin. l40; 
Cboper V. H^ood, 5 Beav. 391; i%e v. ifope, 4 De Gex, M, & G. 328; 
Hope-v. Carnegie, L. R. 1 Eq. 126. If the cross-bill is made to conform 
t'q-ftie, yiew;s çxpressed in this opinion leave to file it will be grantèd, 
and the motion for substituted service upon the solicitor of the Johnsonl 
Railroad Signal Company will be allowèd. i '; 



:); ,'.■■>: 
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SOTJTHEEN PaC. R. Co. V. WlGGS et cH. 
{Cirouit Court, N. D. Callfomla. Jime 23, 1890.) 

1. PCBLIO IiANDS— RaiLBOAD GeANTS. 

The àct oî congress of July 27, 1866, grantipg lands to the Southern Paoiflo Rail- 
road Company, was a prant of quantity ; and thç grantee, upon aocepting the grant, 
flling its map of location and building and equipping its road in the time and man- 
ner prescribed by the act, was entitled to its f ull complément of land to the amount 
of 10 alternate sections per mile on eaoh side of the road so constructed, provided 
the same oould be found either within the speclfied présent grant, or indemnity 
limits. 

2. Same — Location. 

The Southern Pacific Rallroad Company filed its map of deflnite location on the 
3d of January, 1867, in the ofloe of the commissioner of the gênerai land-officei 
showlng the présent granted and indemnity limits thereon, which granted and in- 
denjuitylincits are clearlydeflned in the act of congress; and tlfe indemnity belt is 
particularlylitnlted to spôoifled boundaries outside Of the granted limits. Held, 
that upop flling the map of deflnite location, and upon the secretary of the interior 
issuing hls order withdrawing ail the lands within 40 miles of the line bf the road, 
the odd-nninbered sections both within the présent granted and indeBiijity limits 
wera withdrawn from pres-emption, homeste^ entry or any other disposition by 
the government. Furthêrniore held, that thé' stâtute Itâélf in terms proviaes that 
the odd sections shall not be liable to sale or entïy or pre-emption ôther than to tha 
Company. Congress intended to withdraw; from. sale, entry or pre-emption aU thosq 
lands sét apart within speoifloally deflned lioiits, ais weU those authorized to be se- 
lected as Heu lands, as those absolutely granted, in which thè title itsêlf presetitly 
veste4. The right of sélection indefeasible by pre-emptioners vested upon ,fljUog 
themàp of deflnite location, and withdrawal, as provided by the statute," àlthdùgh 
the title to the land itself did not vest till the sélection. 

3. Same-^Right op Sblectiox, ! : 

The secretary bf the interior had no authority, whilé a deflciency existéd, to al- 
low a pre-emption to be made upon anodd section within thèse indemnity limits; 
While Buch deflciency existed, the secretary could not throw open the odd aeptioins 
within the indemnity limits to pre-emptioij, or homestead entry. The right of sé- 
lection, in the Company, to thesé làinds, is giveh in the statiite itself, and the secre- 
tary cannot revoke it. ; 

4. Same. 

This joint résolution of 1870 (16 St. 382) oonferred no nèw rights upon a; pire- 
emptor going upon thèse lands subséquent td the order of withdrawal. It only 
saved, and jeserv«d, such rights as he had alreadyacquired before its passage. 
St. Same— CLonp on Title. 

A patent issued in the name of the United States to a pre-emptor, enterlhg upon 
thèse lands subséquent to the order of withdrawal, is, erroneously, issued, Witl^out 
authority of law, and is void. The existence oï such a patent Is a oloud upon the 
complainant's title. Itembarrasses the assertion <>f complainant's rightsy tod pria^ 
vents it getting a patent to the same land, to.whicli it is entitled. Thèse olrcum-. 
stances constitute groûnd f Or équitable relief. A patent so issued to a pre-emptor 
is void, and the ùsing of it should be perpetually enjoined. 
6. Same^— SeorbtAbt OF Intbmob. ,1; ; :/ 

Where the secretary of the interior, acting upon a known and reoogniiçea state 
of facts, dtaws theref rom an erroneous conclusion of law, and, in pursùancé of sttch 
Brroneous couclusion, issue» a patent to a party not entitled thereto, bis aotioa ià 
not çonclusive, but, is subject to reyiew and reversalby the courts. . 
iSyliabUs by Hve Couru) 

This is a bill in equity seeking a decree declaring void and annulling 
a patent of thè United States to à quaiter section of land claimed by the 
complainant,,asa part of the land granted to it to aid in the doilgttti(> 
tion of its railroad under the act of congress of July 27, 1866, fouïKÏ^ in 
14 St. 292. The land lies outside of the 2G-mile lirait, and withilti thâ 
30-mile lirait fixed by thestatute, and being a portion of thé laiiid xiç-hieh 
the complainant was authorized . to seleet to makei up for any: dëfioièhdy' 
that might be found in the odd sections withiû the âO-mile liniit^by 



3?ii .fBPEBAjL ipPpETEB, VOl. 43. 

reasoQ of a prior disposition thereof, or the acquisition of prior rights 
therein. -,, y.-,-":: ■ , ' ^ " „■. ■ ' ,■ ■ •. '', 

The complainant filed its map of definite location in the proper office 
on January 3, 1867, and a subséquent iriiap on Septembèr 3, 1871, cov- 
ering substantially the same lines. A letter of the secretary of the jn- 
tèriôr, acSompànied by aplat showing the 30-mile limit, withdrawing 
the lands, from sale, entry or pre-èniptioti, and so forth,.in accordance 
with the etatute, within the said 30-mile limils, was filed in the Stock- 
ton land-offlcè on Mày 3, 1867, which plat and wlthdràwal included 
the lands in question. This withdrawal does not appear to hâve ever 
been revoked, or attempted to be revpked, either by coiigress or the in- 
terior department. Tiie plat of the tôwnship embracing the land in dis- 
pute was filed; iti the proper lând-ofiice on March 19, 1881. 

On ilay i9, 1881, the respondent, Wiggs, filed in the«aid land-oflSce 
àt Stocktoû, his pre-emptiotl dedaratory statemeût for the said land, 
claiming a settlement thereon on May 15, 1868, which date is more 
than a yeàr after cor^jplainant filed its map of definite location. He 
made final proofs of said p>re-emption on February 19, 1884, and re- 
ceived the patérit therefof, now in question, on June 12, 1885. There 
was a contest in the land -office from the beginning, between the com- 
plainânt and défendant Wiggs, ovet the latter's right to pre-empt the 
land, which beîng decided in iavor of respondent was taken before the 
department at Washington on appeal; and in a décision rendered by the 
conlmîssioner on January 28, 1882, Jêspondent's right to pre-empt was 
affirmed. " 

Thia dppision wàs affirmed by the secretary of the interior on Novem- 
ber 27, 1883; and, in accordance with the détermination of the secre- 
tary, the, patent , in question was issued to respondent on June 12, 1885. 
On Juïy 9-, 1885, the duly-authorized agent of complainant, having se- 
lected the lâiidë ëb fai" as it could niàke à sélection, without the concur- 
rence ef, the department, presented in the Stocktoh land-office list No. 7 
ôflàiïdrfseltiÎJtèdby the Southern Pacific Railroad Company to make up 
defici^.ey , urider and in pursuance of;said statute of July 27, 1866, and 
tëndered the fàUamôuntbf fées recéiyable thereon, the fujl costs and ex- 
penses of survèy havjng be^ paid, said list being ia the usual form in 
use in such cases; and the register and receiv^r of said land-bffice re-' 
leètedsaiitfUfet and. sélection, liot ou the groùnd th^t there was no de- 
ficienoyfiia(r.of any irregulftrity intho form of proceeding, or in thé sélec- 
tion, or that theywerè'hM dlhérmse subject to sélection, but "for the 
reason that, as appears by the records of this office, said land was pat- 
eiitS<irtQîWftlt*riWigg8i,;Ji(ne' 12, 1S85; * This wais the sole objection às- 
^igîiedi jv%id liStof gaidirnelected lapdembracfed ithe land in question.: 
The éaiid p«<îteî»t is the p&tait issued sis hereiabefore stated. , 

,iiThe;Ç{)i9$>Ji8ip!^nt h4di, before «aid aelectionj bùilt and completed its 
ÙPç pf fçO*d:Qpposite aflâ beyond the saâd lands; Within the time, and in 
#; regpiBfit»! io'the manijcr^a^ rfequired .by law, andit had been kcceptéd 
by thepngpi^ioffieera of thegovprnment. i ! 
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Josq/h H. Budd, îoT de{eùda,nis. . ;: ' 

•Before Sawyee, Circuit Judge. ; "; 

Sawyek, J. , (a/ïer stating thefaçta as dbove.') Uppn thefacts fltatedi the 
question arîses, whether the lands, under the statute, were operi to pré- 
emption by the respondentt at the time he settled upon them, for the 
purpose of acquiring a pre-emption right, and whether the patent, upon 
fulfiUing the other conditions, waslawfully issued to him; or tvhether, 
on the contrary, the complainant, by, the acceptance of the J^cd.grant, 
filing its map of definite location and building the road in aJ^ respects 
in açcordance wit^ the rèquirements pf the act of cbngress, did not from 
the date of .filing its map of location acquire a right iodefeasiblei by. pré- 
emption ckimanta under the existing laws, to sélect this land in lieu, of 
lands within the 20-tnile limit, lost by reaBon of any of the causes enu- 
merated in the statute. In Ryan v: Raikoad Co,, 5 Sawy. 261, af- 
firmed in 99 U. S. 382, it Was held thàt, in a sirnilar grant, thç^gra^t 
attachéd and title vested to the spécifie àlternategections.cïesignàted by 
bdd numbera within the 40-mile lirait ofthat grant j on tie filijjg of the 
plat of the survéyed line of the road with the secretary.of the interiorj 
and the withdmwal of the land from sale by him; but that thé titlô did 
not vest in any particular division of land that might be sélected bùt- 
side the limit to make up a déficienoy untjl said deficiency bad been 
ascertained, and the, sélection in lieti thereof had been actuallj made. 
This décision has been repeatedly recogoized sinçe. , ., ; i; 
, It i9 insisted on the part of the feapondent that ; thèse '■ decisiong must 
control thte case, as th:e lands ara intbe.belt of lands liable tobe selecteà 
as lieu lands only, and were notsefected tosupply a deficiency itillafter 
; the settlement fjQr the purposeofprerempting,atwhich time the tiUe, un- 
.der the; decisiqii had not vested. JBut I am of the opinion, tbatthose 
décisions are not broad engugh to reaoh this case. The ultimate ques- 
tion.in tboSè cases wapquite djfi'erent. In this case, the right to seleot, 
in the futujre, this land, in the part liriiited for that purpose, vested, 
should there, turii out'to be a deficiency, on filing the map of definite 
location, thereby fixing thP lipiit of the district for sélection, althougb 
,no title, to the; land. vested till sélection. The précise question: now. jn- 
volved is pot, so far as lam awsye, presented in any other case. ,,. The 
.statute itself makes a spepific grantof.every alternat© section, within cer- 
tain specified limits, to which no other right haaattacbed;at. the time 
when,the line ol" the road becomes definitely fixed; and in case soioe of 
the lands are lost by reason of prioE intereats having attachéd jit gives a 
right to selfect an amountequal to thatso lost out .of any odd sections of 
public lands free from other prior daims within other specified limita pf 
; no great extent. The right to sélect, at once vegts, though ;thp titl^ to 
spécifie: lands does not, till sélection is made. And, jto prpsWVfMthat 
.right of sélection, the statute itself, in terms, provides, thatiSaidjOddisec- 
. tions shall not be liable to sale, or entry , or pre-emption other;thanjt0 tbp 
.CQmipq,ny,;. thatno pre-emption right shall beallowed in thoselwdfl^pwj^- 
jfied. ,iThfi lapguage of the'sta.tu.te is, ,,.,,, . . . , <;ij Olvi 
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"That there be and hereby is granted" — to the railroad company — "every 
alternate section of public land not min,eral, designated by pdd numbers, to 
the amount of twenty alternate sections per mile, on each sije of said railroad 
Une as said company may adopt tbrough the territoriea of the United States, 
and ten aïtérnate sections of lànd per mile on each side of said railroad when- 
eyer it pa^es through any state, and whenever, on the line of the route, thé 
United iStates bave full title, and free from pre-emption or other claims or 
rlghts at the time the line of said roadis designated by a plat thereof âled in 
the otîioe of the commissioner of the gei^eral land-oi£ce." 

Arid section 6 provides as follows: 

"And bë itfnrther enacted, that thè président of the tJnited States shall 
cause the lands to be sùrVeyed for fbrty miles in width on both sides of the 
entiré ilne of said road af ter the gênerai route shall be fixed, and as fast as 
may berequired by the construction of^said railroad; and the odd sections of 
land hereby granted shall not be liable to salé or entry or pre-emption befoie 
or after they are surveyed, except by said company, as provided in this act; 
but the provisions of the act of Septembpr, eighteen hundred and forty-one, 
^ranting' pre-emption rights, and the acts améndatory thereof, and of the act 
«ntitled, * An act to sècure homestëkds tbactual settlers on the public domain,' 
bpproVëd May twenty, eighteen hUndred and sixty-two, shall be and the samo 
are bereon extended'to ail other landsl on the said line of said road when sur- 
;Vçye4. exceptingthosô hereby granted to said company." 14 St. p. 294, § 3; 
page 296, §6. 

' Thus, in express terms, it ia provided, tbat the odd sections thus 
granted within the wholè boundarieS'shâll not be subject to sale, entry 
or pre-emption before, or àfter» they are stirveyed, except by said com- 
piany, as provided in this aïst. It is apparent that congress intended to 
'préserve ail thèse odd sectiotis, within the space limited, till it could be 
ascertained what deficienoy théfe wonld be; and the company could sup- 
ply them by sélections within the prescribed limits. > It permitted sales 
and pre-emptions, within the pre&cribed limits, of even sections only. 
GoOgreîss intended that thé grants shoùld be substahtiàl. This case af- 
,fôrds an illustration of the injustice of any othér view; This map of 
definita location Was flled on January 3, 1867, whereby the limits be- 
came fixed, and the right of sélection upon the aïising ôf the conditiona, 
vested. The govemment did not file its plat of the survey till March 
17,1'881, 14 years afterwards, and long after the completion of the road 
opposite the lands. Until this time it could not be ascertained whether 
stnyi orif any, what, deficiency would exist; and if it could be known, 
there could l!fe nd sélection ôf odd sections to supply the deficiency 
uutil it could be known where the odd sectioîis would fall, and this 
■WôuM i*quire a survey. But if during ail this timè the lands were 
©pen tô jW-e-emptiôn the lands could ail be taken up, while the hands of 
thé côtnplainant Were tied. Iii' this V^ry case the respondent initiated 
tois pt^-emption daim by settlèmelnt in 1868, but did not, because h© 
ccrtild not, file his declaratoty statement till a short tidae after the filing 
df-the^^liàtin;1881,Jmmèdiateiy after which the contest between him 
aridfthô obnapany, as to whîchhad' the right, commenced before the de- 
partûiént, and it was foliowed up till finally decided, a short time be- 
fore the patent issued. If one pre-emptor can enter . upon the land 
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wanted, and wait 10 years or more for a survey, and thereby acquire a 
right, while the railroad Company must wait for a survey before it can 
make its sélection and acquire a right thereby, ail the lands can be in 
that manner wrested from the company; and of what use to it, under 
such conditions, would be the right to sélect given by the statu te? 

If such a right of pre-emption exists, while the company cannot act, 
ail the lands which dérive their greatest value from the very construc- 
tion of the road, or its contemplated construction, could be wrested from 
the company, even after the road is constructed, by a failure of the gov- 
ernment to make the survey. 

Manifestly, I think, congress intended to withdraw from sale, entry 
or pre-emptioui by parties other than the company, ail those lands set 
apart within fixed limits, as well those authorized to be selected as lieu 
lands, and thereby préserve the right of sélection, till sélection was pos- 
sible to be made, as those absolutely granted in which the title itself 
presently vested. No time was limited by the act for sélection, or lim- 
itation ofti.me put upon the express withdrawal, either by the act or the 
secretary of the interior. A right to sélect which could be eut off at the 
sole discrétion? ofany pre-emptioner without any fault of the company, 
and without any power on its part to prevent it, would be illusory, and 
no. right at ail. By the statute the président was required to "cause the 
lands to be surveyed for forty miles in width," — the whole 40 miles. 
And the odd sections granted within the whole 40 miles "shall not be 
liahle to sale, entry or pre-emption before or after they are surveyed, ex- 
cept by said company, as provideU in this act." It does not appear to 
me that this language is susceptible of more than one construction, and 
that is, that no pre-emption right could be perfected or initiated in the 
face of that prohibition till congress sees fit to withdraw it, while still in 
its ppwer to do so, or till the whole claim of the company for defi- 
ciency is both ascertained and satisfied. As congress did not see fit to 
put any limitation upon the time for sélection, neither the secretary of 
the interior, npr the courts, are authorized to prescribe such limiiation. 

In U. S. v. Curtner, 38 Fed. Rep. 1, and 14 Sawy. , this court 

held, the circuit justice and circuit judge concurring, that, under a sim- 
ilar grant, no other right than that of the railroad company could be ac- 
quired or initiated in any of the odd sections within the limits of the 
grant, after the filing in the proper office of the map of the gênerai route 
of the road, and the withdrawal of the lands by the secretary of the in- 
terior ; that the filing of such map of the gênerai route and the with- 
drawal protected the lands from the acquisition of any right by any other 
parties till the routes should be definitely fixed, when the title would 

definitely vest in the odd sections of the spécifie grant (14 Sawy. , 

,and 38 Fed. Rep. 1.) It was, also, held, that no pre-emption right, 
could be acquired, or even initiated, on any lands except those as to 
which such rights were expressly authorized by statute to be acquired, 
and a fortiori none can be acquired or initiated when there is, as in this 
case, an express statutory inhibition. In that case the lands were thus 
protected and withdrawn in a tract 10 miles wider than was. neoessary 
v.43F.no.5— 22 
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ïfor the igrant after the Hue of the road became definïtely fixed. The 
same nile was held with respect to pre-emption clâims in RaUroad Co. v. 
(;i9rftm, 6 Sawy. 198 ; Buttzv. RaUroad Oo., 119 U. S. 5S, 7 8up. Ct. Rep. 
•ilOO; Dmnyy. Dodson, 13 Sawy. 68, 32 Fed. Eep. 899; Schulmberg y. 
Uarrîman, 21 WalJ. 44; AEssouri, K. es T. Ry. Go.v. KansasPac. Ry. Go., 
97 XJ. S. 491. The principles thus established in imy judgment cover 
and control this case. 

ThejointresolutionofcongressoïJune 28, 1870,(16 St. 382,) «sav- 
ing and reserving ail the, rights of actualsettlers," èonfeitedno new righta 
upon respondent. It only saved and reserved such irigbts as he had al- 
ready aicquired undér prior^lawà béfore its passage; But he had ac- 
quired no rights tinder prior laws at that time tô prôtectj as the land, as 
wè bave eeen, was notsubject to pre-emption; and when he enteréd he 
was a mère trespasser against the express l&w of the land, and the righta 
of the complairiant werë in no wisé lîmited by this resolution. Congress 
did not attempt to lirait thenj ; andit could net limit such rights as had 
already fully vested had it dÎBsired to do so. Bailrocd Go.\. Orton,6 
■■Sâwy.'197'c*«*3i'^ - '■■' ■' '' ■■■■ 

The land j! in the présent case, was awârdedby the department and 
patented to resJ)ondent ^xftressly u jJoh the au thority of a décision df the 
secretary of the interior rendered in 1^78, before the décision in OrtoH'a 
Chse,: citëd.- OrUm^a C&sô, and those cited in the opinion of thecoiirt, 
and especiaUy those càseé sîncedeci'ded by the suprême court and cited în 
the; présent opinion, esltablished a rulè wholly inconsistent with that 
adopted by the «ecretary èf the inteïior relied on, and necessarily over- 
ruledit. 

Although the sélection of the lieu lands were to bé " made under the 
direction of the secretary of the interior,"they weré to be "seleeted by 
said Company," not by him ; nor was the sélection required to'be ap- 
■î>roved by him as is required by some other acts ; and whèn thérewasa 
defieiency, and the company seleeted lands open to sélection, thére was 
no authority vested in the secretary to arbitrarily refuse to recognize and 
allow such sélection. This would deprive the company of the right of 
sélection expressly gîven by the statute, and vesf it in the secretary, 
whereas the statute says in express tèrms^ "other lands shall be seleeted 
by Said company in lieu thereof." 

It is urged that the matter of determining the rights of thèse parties 
was vested in the secretary, and that his action caimot be revieWed by 
the court, but is conclusive. I do not s6 read the décisions 6f the su- 
prême court. There is no dispute abbut the facts hère. The secretary 
acted upon aknown and tecognized étate of facts, and on that stàté of 
facts drew ah èrroneoua conclusion of la. w, and on those recognized fàcts 
.gàvethe land to the respondent, whereas he should hâve awarded it to 
I thecomplainant. He issued a pateiit to the respondent to land in w'hich 
behad no légal right; a patent which, upon the known and reccfgnized 
stàte of facts, he had no authority of làW to issue. 

It is urged, that if the claim of the ôomplaihànt be established; it bas 
the légal title, and an adéquate and complète reiùedy ât law, and that 
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theire îs noground for équitable relief or jurisdiction. But this patent 
ÎB a cloud upon the complainant's title, which it is entitled to hâve re- 
moved. The existence of the patent gives color of title and is recognized 
by the land department. Its existence embarrasses the assertion of com- 
plainant's right, and prevents it from getting a patent to the same land, 
to which it is entitled. Thèse circumstances constitute ground for équi- 
table relief. The remedy at law is not equally adéquate and complète. 
Van Wyck v. Knevala, 106 U. S. 370, 1 Sup. Ct. Rep. 336; Pixley v. 
Huggins, 15 Cal. 128. 

Let there be a decree for complainant, in pursuance of the prayer of 
the bill, adjudging respondent's title to be void and annuUing it; that 
there be a perpétuai injunction against his using it, or setting up any 
claim of tiUe or right under it, and that he convey to the complainant 
any right he may hâve, or claim to bave, under it» 



McCoNNACGHT V. PeNNOTEB «( ot. 

{DUtriet Court, D. Oregon. August 18, ISta) 

L Cumv os TnuL 

A reBale and conyeTimce of a tract of Bwamp land nnder the act of 1878, Wore 
Mld by the state, nuder the àct of 1870, on the (n'ound that it had reverted to tha 
State for the f ailure to pay the 10 per centum of the purchase price within the tima 
reguired by htw, would oast a dond on the tiUe of the purchaser or his assignée^ 
unâer the act of 1870. 
2. UmmPLiciTT ot Suits. 

tlie prévention of a innltlplfcity ot snits 18 an acknowledged head of eqnity jo- 
risdiction, and this suit is olearly maintainable on that ground. 

Ik ACTIOir AOAIKBT STA.TB. 

This is not a suit against the state of Oregon or its authorized agents or repré- 
sentatives, hnt against the défendants, claiming to act as such, but without author- 
ity of law. The cases of In Re Averti, 128 U. S. 448, 8 Sup, Ct. Kep. 164, and Bnn» 
T. Zouisiano, 134 U. S. 1, 10 Sup. Ct. Bep. B04, considered asd distinguished frôla 
this, 
(.SOUatiUt by 'Ùte Coitit.) 

In Bquity. Bill for injunction. 
Mr. Charleê B. Bellinger, for plaintiff. 
Mn £Eir2 C. £ronau<;À, for défendants. 

Dbady, 3.. On the apî)lication of the défendants a rehearîng ■ma al- 
lowed in this case. 

On the ^rgume^t the case of Haiu ▼. Louisiana, 134 U. S. 1, 10 Sup. 
Ct. Bep. 604, was cited by coùnsel for défendant as a case not referred 
to^ because not at band, on the former heariug. 

On examination, the décision was found not to be at ail in point, and 

it yras Bo ailœitted by counsel.. . 

Brléîy, the case was thig: A citi?en of Ijouisifina sued the statç to 
recovër the amount of certain coupons annexed to the bonds thereof. 
Thèse bq^^ds were issued in 1S74, and by an amendment to thé constitu- 
tion of ttiat-year tbey wiere declared valid contracts tetween the state 
àn^ ibe holders thereof, and by the constitution pf 1879 pay uieniof 
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the Samè wae repudiated. The eleventh amendment does not prohibit 
a suit in the national courts against a stâte by a citizen thereof, aiid the 
judiciai powers of the United States extend to ail cases àrising under 
the constitution or laws of the United States, (Const. art. 3, § 2,) which 
jurisdietion is conferred upon the circuit courts by section 1 of the Act 
of 1875, (18 St. 470.) 

So the plaintiff brought his action against the state, as one arising 
ùnd«r the constitution of the United States, which forbids a state to "pass 
a ]aw impairing the obligation of contracts." 

Thë casé Veas a new one, the question involved never having been be- 
fore the court. It was held that a suit arising under the constitution 
df thé United States cannot be maintained against a state by a citizen 
thereof, with&ut its consent. 

This conclusion rests, in the opinion of the court, on the gênerai doc- 
trine that a state is not suable, except with its own consent, and there- 
fore the grant of judiciai pmverto the United States, though in language 
extending to ail cases arising under the constitution thereof, must be 
construed as not iqeludinga caseâgainstianon-côîiSenting state. 

But Mr. Justice Bbadley, who delivered the opinion of the court, ia 
conclusion took ibare to say, (page 20^ 1S4 U.â., ahd pkge 609, 10 Sup. 
et. Rep.O :* -" ' 

t ,' V je» atold, m'isàpprehensiQn.,it jmay be proper to add that, althpugh the ob- 
ligations of a state rest for their performance upon its honor and good faith, 
and èHnnot too mâde the snbfectof judiciai cogriizahc-e uniess the state con- 
sents to be sued, or cornes itself into court, yet, where property or rights are 
enjpye^riiijder a grant or contract, made by a state, they càntiot be wantohly 
ihvaded. Wbilst ilie state cannot be corapelled by suit to'perform its con- 
tracta, any attempt on its part to violate property or rights- acquired under 
Its CoiitWcjta tnây be judiefally resisted; and ahylaw impairing the obligation 
of coiiti^acts'.uiider which such property or rights are held is Vûid, and power- 
less toafféct theirenjoyment." ,: ,•; 

Now, the case under considération is clearly wjthin this category. 
While the purchaser of this property may not be able to sue the stàte 
to compel a spécifie performance of its contract to convey the samé to 
him when he is entitled theretobn "réclamation" and pay ment of the 
balance of the purchase priée, because a "state," in the language of the 
court, "caijnot.be compellecj <iD perform its contract?," yet the purchaser 
hàs'alr'eâdy aèqûirèd" ail ihterest in this land under his contract witnthç 
statp, and a, right to the possession and enjoyment of the same in the 
piean time; ând àny attempt by the state or its agents to deprive hini 
of such interest of right, or to înipair the value of the same, contrary to 
such contract, may be judiciàlly fesisted. And that is what the pUin- 
tiffseeks tci'doby this suit. ' ' =i . 

On the argument cpunsel for the def^endants èhdëavoïed to show thât 
tliis case came within the r'ulihg in iîé Ayers, \2Z X)^^. S. 443, ^ Sup. Ct. 
Rep. 164; /^ ■; •■■ i\\ ;" '^\ ' 

But thé cases are really just the antipodes of feach bther. The court, 
an tha't''câgè,&fter'stating the gênerai rUle as laid d6*h in ffagooïïv. 
Sùviherjï^iTt^ X}:'é.52,6 Sup'Ct. Rep. 608, that à'Silit'àéaiiist thé bffi- 



341 

oers 6f a state to compèl them to do and perform certaîn acts, whicb, 
when done and performed, constilute a performance of an alleged con- 
tract by such state, is a suit against the state, say, (page 502, 123 U. 
S., and page 181, 8 Sup. Gt. Rep.:) 

"The converse of this proposition m ust be equally true, because it is con- 
tained in. it; tliat is, a bill, tlie object of which is by injunction indirectly 
to compel tlie spécifie performance of the contract, by forbidding ail tbose 
Hcts and doings which constitute breaches of the contract, must also neces- 
sarily be a suit against the state." 

Now, tbe plaintiff in this case is not seeking by this suit to compel 
the performance, directly or indirectly, of any contract with tbe state. 

On the sale of this land under the aot of 1870 tbe purcbaser or bis 
assignée became entitled, on payment of the purchase priée and proof 
oi réclamation within the time prescribed, to a conveyance from the 
state. . 

If tbjà were à suit to compel the spécifie performance of so much of 
that contractas remains unpérformed by the state, — that is, theexecu-*: 
tloii by îtbfeae défendants of a conveyance of the land tq the plaintifï",-^it 
woiild.be a suit against the state, although not named in the record. 
•,A decree for the plaintiff in such a case would require the défendant» 
to do and perform an act which they could only dô as the agents and 
représentatives df the state, and therefore the court would be withoutju- 
risdiction. .; 

By tbis suit the plaintiff is not seeking to compel the défendants to do 
or perform any act. but rather to prevent their doing an act injurious to 
bis right and interest in this property, without authority of law or the 
state, and contrary to ita express contract. 

If tbe législature bad autborized tbe défendants to cause suit to be 
brought against the purchasers under the act of 1870 to déclare the con- 
tracts of sale void for want of compliance with the conditions subséquent, 
and tbe plaintiff sbould bring a suit to enjoin tbe défendants from laring- 
ing any suit against him, alleging that be was not in default as to any 
of said conditions, tbe case would be parallel with In re Ayers, and the 
answer would be the.same in each case; tbis is a suit against the défend- 
ants, as agents and représentatives of the state, to prevent the state from 
doing a lawful act, nainelj', to bring a suit to set asidea sale of.itslands, 
which it claims bas become forfeitfor want of compliance with tbetèrms 
of the sale, and in which theplaintiff may allège and show a compliance 
with the contract, and thereby defeat tbe suit. 

On the rehearing no question was made but that the législation under 
wbicb the défendants are acting in making sales of the plaintiff 's land 
is unconstitutional and void, and therefore furnishes no justification for 
their conduct. : , 

On thehearjng it was not seriously quëstioned that equity would grant 
the relief sought by the :plaintiff in this case if tbe suit was not one 
against tbe state, on the ground of preventing a cloud being cast on bis 
title, and âlso of pfevertting; a Wultiplicity of sbits. ' '; i 

,Qn tbis point counsel at tbe rehearing contended bimself ;witb:saying 
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thàt'ifthe défendants were çot autborîzed to sëll thls land theîr deeds 
theretô wotild «be void on their face} and therefûrewould not cast a cloud 
on ■anythitag." .; , , . 

But the case assumed by counsel is not this caee'by any means, for the 
invalidity of tbo défendants' deeds would not nepessarily appear on their 
face, if at ail. 

The défendants hâve the geneffti and excittsive authority to dispose of 
thè sWamp lànds ôf the state, including those which may hâve reverted 
thereto for delinquency under section 9 of the Act of 1878. The plain- 
tiff, to overôome the apparent légal title which the sale and conveyance 
of his land would vest in the défendants' grantee, would be obliged to 
resort to extrinsic évidence to show that this land had been duly bar- 
gained and sold to his grantor* and had not reverted to the state under 
section 9 of the Act of 1878, and therefore the second sale was unau- 
thorized and wrongful. 

This constitutes a cloud on title witfain ail the authorities; and partic- 
ularly whërei^as in this case, thp plaintiff's interest is équitable in its 
nature. Pom. Eq* Jur. §§1398, 1399; Ooukonv, PorUand, 1 Deady, 
489. And an injunction will issue to prevent acts which would create 
a doud upon title, under the same rules that coutrol in à suit to remove 
such cloud. Id. § 1346. 

The prévention of a multiplioity of suits is a recognized head of equity 
jurisdiction. Id. § 243 et seq. 

■ Thé defOTfdants are not nowauthorized to dispose of swamp land in 
larger quahtities than 320 acres to any one person, and that may be sold 
outright, and a conveyance made to the purchaser at once. The dis- 
position of this large tract of land. in this manner may involve at least 
150 salés, to as many différent pers(Jns. If such sales are allowed to be 
made, the plàintiff will bé compelled, in the assertion and maintenance 
of his ïight, ta brihg a separate soit in equity against each of such pur- 
chasiera to quièt titjeorto charge hiià as a trustée of the légal title for the 
beneiitof the plaintiff, the owner of the équitable «ètâte. 

Tliis'presraats a very strongcaseîof a multiplicityof suits, that may 
be preventéd byi this suit, in wMçh the wholematter may be considered 
and determinedat once, and thus save expense and delay to ail persons 
coiicemed. ■ '--l'^^m^il ' .'^ ],:,;■;;;:. ... 

Thiè suit is ^very properly brought in this court, independent of the 
diverse citizenship pf the partieç, asit turiis altogéther on fédéral qnes- » 
tions, which must ultimately be sëttled by the judgment of the suprême 
court of thé United States. ■'■ :^: ■';>ï 

Thèse questions are: (1) Doés tbe; législation under which the dé- 
fendants areiproceeding to sdl^thé plaintifS's -land impair the obligation 
of his contract with the state? and (2) Is this a suit against the défendants 
aà indiVidual wrong-doèl-s, claitoing ta' represènt the state, but without 
aathority thereffomy or against thèm as the authorized représentatives 
ofJthe:Btate? r;Riî'<i i :;■ '■■ -■,. ^ "'■••■!■:)■:•: '.■ :.-■.''■: •;■•"' '■ ^^'^ "-•■• ;;•' 

And my judgment s^âll is that saîd flégîslation does impair the obîigJt-f'i 
tion of the^state's contract; and that this is nôt a suit against the défend- 
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-aiits acting as the authorized agents and représentatives of the state, but 
as individual wrong-doers, acting under an unconstitutional act of the 
législature, which is not and cannot be a law of the atate, and therefore 
is no justiûcatiou for the couduct complained of. 



MabShall ». Whitnby et al. 
{CUrcuXt Court, D. InMana. July 80, 1890.) 

VBJkVDVtXm CoNVETCANOBft— HUSBAiro AHB WtB'B. 

Wherè a debtor buys land which he causes to be oonveyed to his wlfe tn alleeed 
•atisf action oî a debt due from bim to her, but with the Intention of putting nia 
, proMrty beyond reach çf bis creditorSiaiUdabe agrées at the tlme to mortgage the 
land lor his beneflt, the transaction is iraùdulent as to his creditors. 

BUSBAND AND WrPB— DOWEB— FKACDtlI-ENT CONVETANCES. 

Rev. st. Ind. 1881, S 2508, which providBS that in ail cases of jndicial sales of land 
in which any married wowan bas an incboate interest by virtne of her m^rriage, 
BUch Incboàte interest shall, nnless the judgment otbef^ise direct, immediately be- 
tx>me Vested as if her husbaod wère dead, does not apply to land to which the hua- 
band never had title, and which bas been sold on exécution against him only be- 
cause' it wasbôught with his money and oonveyed to his «îto to defràud hlS cred< 
itors. ■-:.,. 

Ib IJqnity. Bill to quîet title. 

MeDonàld, BtUler & Snow md T. W. Harper, for complainant ,i 

Rhoadof & WiUiama, for défendant. 



:■'. Woods, J. Whitney and Currier recovered in this court a judgment 
in attachment against James A. Marshall, on the ground that he had 
fraudulently disposed of his property with intent to hinder and delay 
hia creditors. Mrs. Marshall prosecutes this suit to quiet hér. title in 
certain real estatè, upon which the attachment was levied, against the 
the judgment rendered, on the ground that she was a good-faith pur- 
chaser for value of the property, which she asserts was purchased by 
her husband, and upon his procurement conveyed to her in pay- 
ment and discharge of a debt whiish he owed her. The master, 
speaking to this point, concèdes the right of a husband to pay an in- 
debtedness to his wife in préférence to other creditors, but says: " WhUe 
the law allows this, it requires, in faimess to other creditors of the hus- 
band, that transactions between husband and wife^ when she claims a 
préférence, should be viewed with suspicion, and that her claim as a 
creditor * * * should be made perfectly clear;" and to this state- 
ment of;the rule of évidence exception is taken, counsel insisting that in 
respect to the transactions of husband and wife, as in respect to the deal- 
ihgs df bthers, the presumptiohs are in favor of honesty and fairness. 
Whetheir the proposition of the master is precisely accurate I do not find 
it necessary to décide. In his support, see Wait,-Fraud. Cîonv. §§ 300, 
301 j and cases cited. In this case it is shown, lànd not seriously or di- 
fectly denied, that the intention of thedebtor in disposing of his prop- 
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erty, and in taking the title to that in question in the name of the plain- 
tiff, waa. to put his leviable goods beyond the reach of creditors; and, this 
being so, it was certainly proper that any claim asserted by or in behalf 
of the wife, in hostility to the creditors whom the husband was seeking 
to defraud, should hâve been received by the master with a degree of 
caution and hésitation arnounting to suspicion. In respect to the ques- 
tion ■whether the plaintifif was à creditor of her husband to the extent as- 
serted, the master has reported againsther, and that, whenshe accepted 
the conveyance made to her, "sbe was cognizant of the fraud which the 
court adjudged her husband guilty of in proeuring this conveyance to be 
made to her;" and the circumstances in évidence tending to the support 
of this conclusion are such as to forbid interférence by the court to set 
it aside. If ip fact there was as much due her as ckiràed, it was re- 
markable àhd extraordinary. The extraordinary sometinies happens, 
but in this instance the proof of it was not such as to make belief çom- 
pulsory. 

But if it Weré conceded that the debt was as large as stated, there is 
one fact in jSroof, testified to by both Mr. and Mrs. Marshall, which 
showS' that the property was conveyed to her, not in final and effective 
disçharge o^thé |iability, butbnly in colorable payment, — ;to the extent at 
least of oncrhalf of the indebtedness. In answer to the question wheth- 
er she ■' had any intention at the time of hindering, cheating, or defrauding 
any creditors of Mr. Marshall in taking this conveyance," she said: "No, 
sir; therè wash*t anything of the kind ever thought of, or ever mentioned, 
because I agreed with him that, if he would deed me this property, that in 
case he could not get through with his indebtedness I would allow him 
him totàke a:mortgage ùpon this vacant lot [a part of the property in 
question] Of $1,000; and Mr. Balue htfd already negotiated a loan on 
this lot, and knew where he could get this money; and, of course, if it 
had nôt been attached, in a few days a loan would hâve been made on 
this lot. Of course there was a mortgage on the other [part of the] prop- 
erty, and there could not be anything done with it, and I was willing to 
db that in order to get through." And when asked on cross-examination 
if she did not know that she could not make a loan on her property to 
apply on her husband's debts, she answered: "I could make the loan, 
and turn the money over to him to pay his debts. That Was the agree- 
meut." The testimony of Mr. Marshall is to the same effect, and they 
both represent that the $1,000 which it was proposed to raise heintend- 
ed in a certain contingency to pry to Whitneyand Currier; but whether 
he would bave done that ,or not would hâve been a màtter bf mère choice 
on his part. The essential feature of the transaction to be considered 
hère is that the plaintiflf's right to hold this property against the cred- 
itors of lier husband dépends on the truth of the assertion that she re- 
ceived it.in:payment of'what was due her; but, instead of that being the 
fact, a mère shuffle wàs made, by which, to the extent of $1,000, at 
least, she toûk title, not for her own benefit, but for the benefit of her 
husband, to do with it as he should please; and that his purpose was 
fraudulent, if not. conceded, is not to be denied. 
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Ahothér question reinains. Thestatutesofindianaailowa debtorwho 
is a résident householder an exemption of property from sale upon exé- 
cution or attachmentto the aniount oi' $600 in value, and to the wife of 
one whose real estate, whether his tille be légal or équitable, is sold at 
judicial sale, the interest which had before been only inchoate becomes 
absolute and vested, (Revision 1881, §§704-715, 2491, 2508;) and on 
the strength of thèse provisions, as construed and interpreted by the su- 
prême court of the state, it is contended that, if the property in suit 
should be declared subject to sale on the attachment as the property of 
her husband, she will be entitled, in any view of the facts or law, to one^ 
third of the property in her own right as wife, and out of the proceeds 
of the sale to the sum of $600, exempted to the debtor, and that, the re- 
mainder of the property being fully covered by incumbrances which 
were upon it when purchased by her husband, and subject to which the 
conveyance to her was made, there remains nothing of value which cred- 
itors can reach, and consequently, as was decided in Brigham v. Huhhard, 
115 Ind. 474, 17 N. E. Rep. 920, there is no ground for équitable in- 
terférence in behalf of creditors. If this were conceded, it would not 
follow that the plaintiff' should hâve the active aid of a court of equity 
to confirm a title obtained as hers was. The proposition, however, is 
not conceded. Mr. Marshall is not now a résident householder, but 
dwells in another state, and connot claim an exemption; and, if the 
question is referable to the date of the conveyance, (which seems to me 
not allowable under the circurastances,) it does not appear that he did 
not then hâve money or other valuables, not subject to seizure on exé- 
cution, exceeding the exemption allowed by law. 

Whether or not the plaintiiï can claim one-third of this property, as 
wife of thé debtor, if it shall be sold upon the attachment against him, 
onder section 2508 of the Revision, is a more important and perhaps 
more difScult question. The language of the provision, so far as im- 
portant hère, is: 

^'That in ail cases of judicial sales of real property, in which any married 
woman has an iiioiioate intere.st by virtue of lier marriage, where tbeinclioate 
interest is not directec] by the judginént to be sold, or barred by virtue of 
such sale, such interest shall beçome absolute and vested in the wife in the 
sanie inanner and to the same extent as such inchoate interest of a married 
woman now becomes absolute upon the death of lier husband, wbenever by 
virtue of said sale the légal title of the husband in and to-such property shall 
become absolute and vested in the purchaser thereof." 

The inchoate right as declared and granted by another statute, (section 
2491,) is given in lands in which Ihe husband has only équitable inter- 
€sts, as well as those of which he has held the légal title, and in the con- 
veyance of which the wife has not joined. The suprême court, as the 
cases cited below will show, has put upon thèse statutes a broad and lib- 
éral construction, treating as within their spirit cases which are plainly 
enough not within their letter. Ketchum v. Schickelam, 73 Ind. 137; Law- 
son V. De Boit, 78 Ind. 603; Leary v. Shaffer, 79 Ind. 567; Hudson v. 
Evans, 81 Ind. 596; Keck v. NobU, 86 Ind. 1; Strawghan v, White, 88 
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Ind. 2i2; MaitiU v. Boas, 89 Ind. 220; Shdton v. Shdton, M Ind. 118 j 
Maniur y. Hinkaon, là. S95; Rupe.v. Hadley, 113 Ind. 416, 16 N. E. 
Kep., a&ljiOitizefts' Bmk v. Bolm, 121 Ind. 301, 23 N. E. Rep. 146. 
Someofthesé cases go to tke extent of holding that where a conveyance 
of the husband in which the wife bas joined is set aside as fraudulent, 
and the land sold on exécution against the husband, the wife takes an 
interestj.and in some of them it is so held in respect to lands in which 
the husband had only an équitable, and not the légal, title; but in no 
case like the one in hand bas it been held that the wife can, upon sale 
of the property, assert a right under this statuts against a créditer who 
by attachaient or exécution or by means of a creditors' bill seizes tipon 
and sulgects to sale in satisfaction of the husband's liability property of 
which he never had title, and in which the wife never had an inchoate 
right, and which is subject to sucb sale only because it was purchased 
with bis meane, and the title conveyed to another for the purpose of de- 
frauding his creditors. There are expressions in some of the cases to the 
effectthat,:if acrèditor elects to treat a conveyance as void, he cannot 
sayitis validfot any purpose; and if he elects to bave property sold as 
thé property of his debtor, he canhot dispute the légal conséquences of 
the fact; and in légal parlance it is quite common to speak of setting 
aside fraudulent conveyances, and to treat the remedy granted to cred- 
itors as given \ipon the theory that the conveyance was never made, or 
that the title wïongfuUy transferred had been reinvested in the debtor* 
and in casés where he- had once held the title, this theory will otdinarily 
subserve the ends of justice, but, if applied to this case, and others read- 
ily conceivable, it will lead to conséquences too plainly wrong to admit 
ofapprov^'by a court of conscience. A better and more effective the- 
ory of relief iswell recognized in the books and opinions of the courts. 
That theory reoognizes the validity of such conveyances as between the 
immédiate parties; and the créditer, by seeking his remedy against the 
property, instead of estopping himself to deny, is compelled to con- 
cède, that. fapt, and to take his relief accordingly. In Stouf v. Simi^ 77 
Ind. ^37,. a case in wbich there had been mesne conveyances between 
the fraudulent grantor and the défendant holder of the tiùe, it is said : 

"The theoiy of the action is not to annùl the deeds and revest the title in 
the originf^ grantor, but to couvert the fraudulent grantee into a trustée hold- 
ing for thé heneflt of the injured creditors. Except as to creditors, the con- 
veyance islValid, and it- \yill not be iaterfered with further than necessary to 
secure their rights." 

To the sarae efFect^ see iippmco« v. Oarriage Co,, 84 Fed. Rep. 570. 
To hold thewife, in a case like this, entitled to take an interest as against 
attaching cffiditors, would be to make of the law itself an invitatioji to 
fcaud. The: embarrassed and dishonest debtor would need only to ex- 
ohange ail Ma possessions for real estate incumbered alréady for two- 
thirds or three^fourtbs of its value, take the title in: the name of bis wife, 
and bid défiance to his creditors. Perhaps it will be said he, can, with- 
out question, do the same thing by taking the incumbered title in his 
own name, and, when the créditer levies upon and sells the property, 
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have thewife assert her right, and leave the credîtor nothîng of value 
beyond; the incumbrances. I am not ready to concède that the courts 
are powerless to give relief in such a case, upon proof that the invest- 
naent was made in that way for the purpose of defl*auding creditors. 
The case in hand, however, is not like the one supposed, in which, the 
title having been in the husband, the wife's assertion of right would have 
support in the letter of the law, if not in its spirit, while in this case the 
claim is entirely outside the letter of the statute, and has no support in 
its spirit or in considérations of justice and fait dealing. Exceptions 
overruled. 



MOOBE V. MiLLEB et ol. 
(Circuit Cawrt, 8. D. Oalifornia. August 8, 1890.) 

ItTMITATION Oï ACTIONS — RUNNINO OF STATDTB. 

The .Btatute of limitatioQS begins to run against a suit to quiet title from tlie 
time the défendant takes possession of ttie land. 

In Equity. 

F. S. Stratton and Mnlayson & Mrdayson, for complainant. 

Mastick, Belcher & Madick, for défendants. 

Ross, J. This is a bill in equity to quiet title to a certain tract of 
land under the provisions of section 738 of the Code of Civil Procédure 
of Galifornia, and by stipulation of counsel the sole point for décision is 
whether or not the suit is barred by the statute of limitations. The 
facts in relation to that question are conceded to be truly set out in the 
amended answer, and are, in substance, as follows: The land is a thirty- 
sixth section, and was granted to the state of California by the act of 
congress of March 3, 1853, and the title of the state thereto became com- 
plète and absolute August 6, 1855. On the 7th of April, 1874, the 
state issued its patents for the land to one Hewlett, and on April 17, 
1874, Hewlett conveyed his interest therein to défendants, who there- 
upou and on that day entered into possession of the premises under 
claim of title, exclusive of other right, founding their claim upon the 
patents to Hewlett and the conveyance from him, and without any 
knowledge of any defect in that title; and at ail times since they have 
had and maintained, and now have and maintain, actual, continuons, 
open, and notorious possession of the premises, claiming title thereto in 
good faith under said patenta and conveyance, adversely to the state of 
California and to complainant and his grantors and predecessors in inter- 
est, and to the whole world; and during aU of that time défendants had, 
and now have, the premises protected by a substantial inclosure, and 
have used, and still use, the same for pasturage. Complainant claims title 
under certain certificates of purchase issued by the state June 16, 1869, 
to one Porch and one Mardis, whose title, if any, is vested in complain- 
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ant. Thesè certificates were duly and regularly issued, and the pur- 
chasers paid to the state thereoti 20 per cent, of the purchase price, and 
one year'S înterest on the balance; but no further payments hâve been 
made. Neithetthe state of Califomia, nor complainant, nor any of hia 
grantors or predeeessors in interèst, hâve received the rents or profits of 
the premises^ or of any part thereof, at any time within the space of 10 
years preceding the commencement of this suit, and said state has never 
since issuingthe patents to Hewlett asserted or claimed any title to or 
interèst in the premises. The amended auswer sets up thèse facts, and 
also allèges that the right or title claimed by complainant did not accrue 
to the state, or to complainant, or to any of his grantors or predeeessors 
in interèst within 10 years before the commencement of the suit, and 
also pleads in bar of the action sections 315 and 316 of the Codeof Civil 
Procédure of California, whieh read as folio ws: 

"Sec. 315. The people of this state will not sue any person for or in respect 
to any real property, or the issues or profits thereof, by reason of the right or 
title of the people to the sarae, unless (1) such right or title shall hâve ac- 
crued within ten yi-ars before any action or other proceeding for the same is 
côhiTnencéd; or (2) the people, or th'ose from whom they daim, shall hâve re- 
ceived the rents and profits of su'dh real property, or of some part thereof, 
within the space of ten years. Sec. 316. No action can be brought for or 
in respect to real property by any person claiming under letters patents or 
grantsfrom this sLate, unless the same might hâve been conamenced by the 
people, as hereln specifled in case such patent had not been issued or grant 
made." 

Applying thèse provisions of the statute to the conceded facts of the 
case, it does not seem to me to admit of doubt that the suit is barred. 
Unless the state could hâve couimenced the suit had no grant been made 
by it, the complainant is barred by the provisions of section 316, and 
whether or not the state could hâve done so must be determined by rei- 
erence to section 815. By that section the législature declared that th© 
people should not sue any person for or in respect to any real property 
by reason of their right or title to the same unless such right or title 
shall haVè accrued within 10 years before the commencement of the suit, 
pr the people, or those from whom they claim, shall hâve received the 
rents and profits of such real property, or of sonïe part thereof, within 
the space of 10 years. It is a conceded fact that neither the people of 
the state nor thosê from whom they claim hâve received the rents or 
profits of the land in controversy, or of any part of it, within the space of 
10 years next preceding the bringing of this suit. Did their right or 
title accrue within 10 years next before its commencement? Manifestly, 
the right and title of the people to the property accrued at least as early 
as the grant from the gênerai government became complète and absolute, 
which is conceded to bave been August 6, 1855. But, of course, until 
there was some interférence with that right or title no cause of action 
could accrue. The complainant contends that the suit in question is not 
within the statute because it isnot brought by reason of his right or title 
to the property, but by reason of the adverse claim of the défendants. 
Clearly this is not so. , Neither of those things alone, in this case or ia 
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any other case, could constitute a cause of action. In every case that 
raust necessarily consist of at least two things: the right of the complain- 
îng party, and the wrong committed against that right by the other 
party. In this case the cause of action arose upon the entry of the de- 
fendants upon the premises April 17, 1874, which was an invasion of 
the right flowing from the title to the property, and the suit, not hav- 
ing been commenced within 10 years from that time, is barred by the 
provisions of the section in question. Weber v. Oommissioners, 18 WaU. 
70, 71; Pe^ v. Cmter, 66 Cal. 564, 5 Pac. Rep. 263, and 6 Pac. Rep. 
481; Pex)pk v. Arnold, 4 N. Y. 508. There must be judgment for de- 
fendants disuhissing the bill, with costs. 



DoYLE V. San Dikgo Land & Town Co. 
(Circuit Court, S. D. CaUfomla. August 8, 1890.) 

rquiTT — Paetibs. 

In an action against a corporation and its officers, in which relief is sought against 
the corporation and discovery from tbe officers, tbe latter are not merelT nominal 
parties. 

In Equity. On demurrer to bill. 

DeaUn & Siory, for complainant. 

Luce, McDonald & Torrance, for défendants. 

Ross, J. The défendants to the bill in this case are a corporation or- 
ganized and existing under the laws of the state of Kansas and four indi- 
viduels,' tw'èof whom are alleged to be officers, and the other two stock- 
holders, of the corporation. The complainant and the individual de- 
fendants are 9:11 citizens and résidents of this state. If it be true, as 
contended by counsel for complainant, that the individual défendants 
are merelj' nominal parties, the fact that they are made défendants to 
the bill would not oust the court of jurisdiction. But are they nominal 
parties only? Tbe bill is one for relief against the corporation, and, 
as incidental to that relief, for discovery against the individual défend- 
ants. To such a bill I do not see how the parties from whom the dis- 
covery is sought can be said to be nominal défendants. If the whole 
scope of the suit was against the corporation alone the mère fact that the 
ofScers of the corporation were made parties would be unimportant, be- 
cause a corporation acts and is made to act through its officers, and they 
are therefore bound. in their officiai capacity by any valid judgment 
against it. To such a suit such officers would not only not be necessary, 
but they wpuld not be proper, parties; and, if made such, would not be 
real, but nominal, parties only. Hatch v. Railroad Ce, 6 Blatchf. 
114,^13,6. ;.J>ut, aff said by Jucîge Blatchford in the case cited, where 
the officer is "made a party défendant, jointly with the corporation of 
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«feioh he Was an officer ;- for the putpoSe of obtaining somè spécifie relief 
a^aiost him on a personal Habilita, or in order to obtain a discovery 
frôin him in regard to mattèrs pecUliarly within bis knowledgè," he is 
a réftl party to the suit I do not see how it can be othérwise. One 
■who is niade a defeiidàht to a suit foir the purpose ofobtaining discov- 
ery frotîi hitn as iricidental tb thé relief sought agaînst anôther défend- 
ant is just as Inuch a mecessary, and tberefore a real, party as though 
made a défendant to a bill for discovery alone. In either case it is ob- 
vîooks that unless made a party rio discovery can be obtained from him, 
and When sued for that purpose it would seem to be plain enough that 
he cannot be held to be a nominal party. It results that the second 
ground of demurrer is well taken, and must be sustained, with leave to 
complainant to amend within the usual time, if he shall be so advised. 



Ayleswobth V. Gratiot Countt., 

(Otrcwit CoxM% E. D. MUMgan. November 80, 1889.) 

1. COUNTIBS— AOTIOK ON DBAra WABRÂ-NTS— JORISDIOTION. 

An action lies in tbe fédéral court upon drain orders drawn by a connty drain 
commissioner upon a county treasurer, though the orders themselvescreate no debt 
against tbe couuty, and the sole duty ot the county ofBcers is to assess and collect 
the cost of constructing the drain from the owners of property benefited by it In 
such case the judgment is spécial, and is enf orceable only by mandamus to compel 
the collection of the tax. 

2. Bamb— Action bt Assig^teb. 

Such orders are so far negotiable that suit may be brought upon tbem by the 
holder, though the court vrotUahaTe no jurisdictlon of an action brought by the as- 
signer of such holder. ■ , 

a, SaMB— EVIDBNOB. 

Such orders are prirfMfaole valld, and plalntifC is not bound to prove tha regn- 
larity of tbe proceedings for the assessibent and collection of the tax. 
4. Jbdgmbnt— Res Adjdsioata. 

A décision of the suprême court of the state denying relief to a prior holder of 
such orders is not res aâiudiccua. 
ISyllabua tyy the OowU) 

At Law. 

This was an action upon certain oMers origînally îssued to one John 
Scriven for work done and niaterials furnished in the construction of 
two drains in the défendant county, such drains being located in the 
townships of Newark, New Haven, and Arcada, and no other. Thèse 
orders were issued in pursuance of Act 43, Laws 1869, as amended by 
Act No. 169, Laws 1871. To the spécial count in the déclaration were 
also attached the common counts, together with copies of thèse orders, 
which were signed by the drain commissioner and countersigned by the 
chairman and clerk of the board of supervisors. An indorsement upon 
such orders shows that they were presented for payment to the county 
treasurer about the time they were issued, and that ou the 31st df March, 
1883, ail but one of them were again presented, and a payment made 
thereon. 
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The following is a sample copy of the oxders, with their indorsements. 
"1^0.257. ITHAOA, MiCHIGAN, Nov. 7th. 1872. 

" County Treasurer, Qratiot County : Pav to John Sciiven or bearer three 
bundred and sevenly-six dollars eut of the drain tax assessed in the township 
of Arcadafor construction of ITewark and Arcada ditchinsaid township. 
Aet number 169, Laws 1871. D. W. Attenburg, 

"Drain Commissioner of Gratiot County. 
"Countersistned: H. T. Baknaby. 

"Cbairman Board of Supervisors. 
"N". Chuboh, Clerli.'' 
Indorsed 
«Presented for payment this 16th day of Nov., 1872. 

"W. S. Ttjkk, Treasurer Gratiot County, Michigan. 
"Paid March Slst, 1883, on the within order, $148.46. 

"S. B. Haverlo, County Treasurer. 
"Eeceived March Slst, 1883, of said county treasurer the above $148.46 as 
thè agent of Eliza W. Brownell, of Niagara county, New York. 

[SIgned] «W. E. WnrroN." 

The défendant pleaded the gênerai issue, and gave notice of the foUow- 
îi}g defènsiBs: Mrst, the statute of limitations; second, that the ordera 
were payable ont of a spécial fond, which was not supplied with funds 
with which to pay them on account of the action of the party through 
whom plaintiff claimed title; third, res adjudicata. 

Thèse drains were constructed by John Scriven under contract — Mrst, 
with the dtain commissioner of Gratiot county; second, under contract 
■with E. W. Kellogg, spécial commissioner byAct 445, Laws 1871, which 
provided that certain state ^ands in Gratiot county might be used in the 
payment for certain drains located in said township. Thèse lands were 
benefited by the construction of the drains, and were assessed for the 
same. , Before the assessment was reported to the commissioner of the 
land-office, Scriven made his sélection ôf lands in payment of his con- 
tract with Kellogg. The commissioner pf the land-office would not issue 
patents to Scriven until thèse taxes were paid. In 1879, Scriven brought 
a suit in chancery in the circuit court for Gratiot county to set aside thèse 
taxes, and compel the commissioner to issue patents, and had a decree 
in his fevor as prayed. This decree was not appealed from, and patenta 
were issued. By this meansthe spécial fund trom which thèse orders 
were to be paid was diminished by about $2,000. Had those taxes 
been collected by tbeland commissioner, and tumed over to the county 
treasurer, the orders would ail hâve been paid. 

In 1881, one Eliza W. Brownell, who claimed to bave received thèse 
orders from Scriven, petitioned the suprême court of Michigan for a man- 
damtip against the board of supervisors compelling them to pay thèse or- 
ders. Her pétition was denied. 49 Mich. 414, 13 N. W. Rep. 798. 

Marston & Jérôme, for plaintiff. 

F. H. Canfield and C. J. WiUeti, for défendant. 

Beown, J. While this is nominally an action to recover the amount 
af thèse orders from the county, the real object is to procure the issue of, 
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a wrît of manddmus for the collection of this lax from the property bene- 
fiteSd by the drain. Several défenses are interposed, which I will pro- 
ceed to consider in their ôrder. 

1> That the orders creàted no obligation against the coiinty. If by 
this it is intended merely to urge that the orders created ho debt against 
the courity which, as a municipal corporatioh, it is bound to pay, the 
position taken is correct. It is well settled that, where public improve- 
ments are by law to be made at the expense of the adjoining property, 
no charge against the corporation is created, and its only duty is to take 
the necessary and légal steps to coUect the assessment, and to pay it to 
the parties justly entitled thereto. Thus it was held in the case of Lake 
V. Trvidees, 4 Denio, 520, in an action upon an order given by the prés- 
ident of a village upon the treasùrer to pay the contractor a certain sum 
out ôf particular funds, that the corporation was the agent or instru- 
ment of the land-holder having an interést in the matter, to ascertain 
how much each one ought to pay and another to receive, and coUect the 
money from those who were benefited, and see that it was properly ap- 
pliéd to the particular object, and that this was the extent of itS duty. 
It waè held that the plaintiff could not recover generàlly against the cor- 
poration as for a debt, atid it was intimàted that the plaintiff had a renl- 
edy hfmandamus, or by an action on the case against the trustées for 
neglect of duty. This is àlso the intimation of the suprême court in thé 
case oï Ogden v. County of Daviess, 102 U. S. 634. And I believe that 
the àùthprities are uniform to theeffect that no action will lie against the 
county upon thèse obligations as for a debt chargeable against it. Good- 
rich v.Ddrmt, 12 Mich. 279; Bank v. La.rmng, 25 Mich. 207 Thé 
proper remedy in this class of cases in the state courts îs by writ of man- 
damus to compelthe assessment and collection of the tax by the officers 
chargéd wîth that duty, and payment of the same to the party entitled 
thereto. 

As a pétition for a writ of mandamus in the fédéral court will not be 
entertained as an original proceeding, it was at One tihié supposed that 
no action of any kind would lie against a municipality. In the case of 
Boro V. PhiUips Co., 4 DiU. 216, it was held that the failure or refusai 
of the county to dischàrge its duty in such cases did not make it liàble 
to a gênerai judgment fdr the obligations of the particular district, and 
could not be made the foundation of an action against the county for a 
money judgment. This may be entirely true, and yet it does not fol- 
low that there is no remedy in the fédéral court where the plaintiff is en- 
titled to sue therein by reason of his citizenship. The gênerai rule ia 
believèd to be without exception that, where theiplaintiff is otherwise 
entitled to relief in this court, he will not bedebarred therefrom by rea- 
son of the fact that his remedy in the state court, upon the same cause 
of action, would be of a character which we are not entitled to admin- 
ister hère. Hence it was held by Judge Dillon, in the case of Jordan 
V. Cass Co., 3 Dill. 185, that the holder of county bonds issued by a 
county court on behalf of a township 'vbting aid to a railway might sue 
the county in the fédéral court, and recover judgment theréon, althouigK 
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âUch judgment could not be enforced against the county or its property, 
or the tax-payers of the county at large, but only by màndamus to the 
coûnty court to compel the levy and collection of the spécial tax, ac- 
cording to the statute. This is believed to be the earliest case upon 
thé subject, and the opinion is a very interesting and instructive one. 
This case was approved in County of Qiss v. Johnson, 95 U. S. 360, and 
was applied in the case of Davetiport v. County of Dodge, 105 U. S. 237, 
to bonds issued to county commissioners on behalf of a precinct which 
had no corporate existence, and could not contract or be contracted with. 
The court considered the bonds in this case as spécial bonds, which the 
county commissioners were to issue for the precinct, and that they were 
in légal effect the spécial bonds of the county, payable out of a spécial 
fund, to be raised in a spécial way. Similar ruling was inade in the 
case of Blair v. Cuming Co., 111 U. S. 363, 4 Sup. Ct. Rep. 449. This 
case differs from the others in the fact that the bonds contained no prom- 
ise by the county to pay, but a promise by a precinct, which had no 
separate corporate existence. Notwithstanding this, the county was 
held liable to the performance of the obligation. 

As the authority of the drain commissioner to draw thèse orders is 
unquestioned, it is évident that there niust be a remedy in favor of the 
payée or holder against some one for payraent. It is an axiom of the 
law that for every wrong there is a remedy. It is évident, however, 
there can be no remedy against the commissioner, as he bas no corpo- 
rate powers, and as he is required by law to draw thèse orders upon the 
county treasurer in behalf of the contracter, but has no power to enforce 
the collection of the tax, or to provide in any other way for their pay- 
ment. i It is equally clear that the county treasurer is not bouiid to pay 
them unless he has the funds, and that no action will lie against him un- 
less he, refuses todisburse moneys actually in bis hands for that purpose. 
An examination of the statute, wethink, demonstrates that there isan ob- 
ligation on the supervisors representing the county that they can only dis- 
charge by an assessment and collection of the tax. By section 1 of 
the drain law of 1869, as amended in 1871, the board of supervisors 
of each county is authorized to appoint one county drain commissioner, 
who is required by section 3 to exécute the duties of bis office and the 
resolutions and orders of the board of supervisors. He is bound to keep 
a fuli record of his oiBcial acts in a book to be furnished by the county, 
todraw ail proper orders on each drain fund, to report to the board of su- 
pervisors liis action in relation to each drain, and file the same with the 
clerk. Orders drawn by him must be countersigned by the chairman and 
clerk of the board. By section 4, on application to him by 10 or more 
owners of land in each township, he is required to make examination by 
surveys, and to détermine the route of any drain they may require, and 
may bave the assistance (section 6) of a court of record for the appoint- 
ment of spécial commissioners to examine the property, and the ne- 
cessity for the construction of such drain. By section 11, he shall 
make a fuU report of ail his doings, and présent the same to the board 
of siupervisors at their next annual meeting. This board shàll charge 
V. 43F.no. 5— 23 
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the appoi^tioûed sUm agairist eaxSh township, and direct the supervispr of 
eaôh township to levy the same upon the several parcels oi land benefited 
byijthé drâ.in. By section 12 the county treasurer is charged with the 
duty of returning ail lands upon which a tax shall be levied and not 
paid to the auditor gênerai, aûd the aame shall be advertised and sold, 
and, if.bid off to the state, the state treasurer shall pay over to the 
county treasurer the amount of the taxes. By section 15, whenever 
such taxahall be set. aside .by any court of compétent jurisdiction, it 
shall be lawful for the supervisor to reaâsess such tax on the same land 
where such drain has been made, and, in case of any mistake or miS' 
apportionment of taxes, the board of supervisors, upon the recommen-' 
dation of the dsain eommissioner, or upon a reviewbefore them had by 
appeal from the action of the drain oommissioner, may reassess upon 
the varidus; lands or portions of lands such amount of drainage taxes as 
may be neceasary to correct : such mistake or misappôrtionment. By 
section 17, no money shall bepaid by any county treasurer except on a 
warrant drawn by the commissioner and countersigned by the chairman 
and clerk of the board of supervisors, and then only from the particular 
fund provided for each ditch. If there be no funds in his hands, the 
county treasurer must indorse the date of the présentation of the orders 
with his signature thereto, and his orders shall draw interest from and 
after such présentation and indorsement. Section 19. By section 24 
the board ofi supervisors has fulLpower and authority to control the ac- 
tion of the oommissioner, and may order reassessment of the drain tax, > 
or any portion thereof, to correct errors, and may màke any other order 
in relation to such ditches or drainô as may be necessâry. By section 
33 the most ample powers are conferred upon courts to make such or- 
ders as sball be justand équitable^ and may order such tax to remain 
on the roll for collection, or order the same to be levied, or may enjoin 
the same, or may order the whole, or such part thereof as may be just 
and eqxiitable, to be refunded. a. 

It is évident that under this act most ample powers are conferred on 
the board of supervisors with regard to the assessment and collection of 
thèse taxes, and in case of any dereliction of duties on their part there 
ought to be a remedy against the corporation, of which they are the au- 
thorized expression and agent. As before observed, the proper remedy 
in the state court is by writ of mandamtis. As this court is incompétent, 
in, the first, instance, to aflford this relief, we think an action may be 
brought against the county, and the collection of the judgment enforced 
by the same process of mandamm that would be resorted to if the pro- 
ceedings had , been instituted in the state court. • 

My onlyidoubtin this connection is whether the déclaration should 
not count upon the failure of the board of supervisors to take the proper 
proceedings for the levy and collection of this tax. The state courts hâve 
repeatedly held that no action as for, a debt will lie against the munici- 
pality upon thèse warrants, (Qoodrich v. Détroit, 12 Mich. 279; Bankv. 
Lansing, 25 Mich. 207; Whalen v. Oity qf La Crosse, 16 Wis. 271; Fiwney 
Vi Gity. ofOshkoah, 18 Wis. 209; Fletdm v. Œty of Oshkosh, Id. 232; Mor- 



ATIipWORTH ». GRATIOT COUKTY. 855 

jgfçtn V. (My-of Dubuque, 28 lowa, 575;) but may not an obligation to pay 
thèse orders, arise from a failqre to coUect them from the land? 

2. The second défense in this case is that thèse orders are not negotia- 
ble, and hep,ce that plaintiff is not authorized to bring suit upon the 
same in this court. By the act of 1887 this court cannot lake cognizance 
of aiiy suit, except upon foreign bills of exchange to recover the contents 
of any promissory note or other chose in action in favor of any assignée 
or of any subséquent holder^ if such instrument be payable to bearer, 
and be not made by any corporation unless such suit might hâve been 
prosecuted in such court, to recover said contents, if no assigmment 
or transfer had been made. Thete is no doubt that under the case of 
Mayor v. Eay, 19 Wall. 468, instruments of this description niay be 
transferred from hand to hand, but that they are not commercial papér, 
in the sensé of creating an absolute obligation to pay for them, free from 
légal and équitable défenses, and that the holder takes them subject to 
such défenses. 

"We understand, however, that they are negotiable instruments in the 
sensé that suit may be brought upon them by the holder, though they 
hâve no validity unless issued for the purpose authorized by law, and 
that, while prima faàe valid, they may be shown to bave been irregularly 
or fraudulently issued. District of Columbia v. ComeU, 130 U. S. 655, 
9 Sup. et. Rep. 694; Wall v. Gounty of Monroe, 103 U. S. 74; Claiborne 
Gmntyy. Brooks, 111 U. S. 408, 4 Sup. Ct. Rep. 489; Kelleyv. Mayor, 
etc., 4 Hill, 263. They were also held to be negotiable instruments in 
BvM v. Sims, 23 N. Y. 570, and in BriU v. Tutde, 81 N. Y. 454. It was 
said that they operated as an assignment of so much of the fund as the 
amount of the order. The act of 1887 does not seem to be limited to 
negotiable paper, but to extend to any chose in action if the instrument 
be payaj^le to bearer, and be made by a corporation or in behalf of a cor- 
poration; but, even assuming that it is limited to negotiable paper, we 
think that thèse instruments so far participate of that character that suit 
may be brought upon them by any holder. 

8. The third défense is that the plaintiff is bound to prove the pro- 
oeedings for the assessment and collection of the tax to bave been regu- 
lar. Undoubtedly, the regularity of such proceedings may be examined 
on certiorari to the drain commissioner, {Kroop v. Forman, 31 Mich. 144; 
Whiteford v. Probate Judge, 53 Mich. 130, 18 N. W. Rep. 593;) or upon 
a bill filed to restrain the collection of the tax, (^Frost v. Leatherman, 55 
Mich. 33, 20 N. W. Rep. 705.) But in actions upon orders drawn 
upon the county treasurer to pay for services rendered, it is said by 
the suprême court, in WaU v. Ckniniy of Monroe, 103 U. S. 77, the orders 
establish^ prima faàe the validity of the claims allowed, and authorized 
their payment. It is further said that the warrants, being in form 
negotiable, are transférable by delivery so far as to authorize the holder 
to denaai^d payment of them y and to maintain in his own name an ac- 
tion upon them; but they are not negotiable in the sensé of the law- 
merchant, so that, when held by a bona fide purchaser, évidence of 
their inv^idity, or défenses avaibble against the original payée, would 
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be excluded. The transférée takes them subject to ail légal and equitar 
ble défenses which existed to them in the hands of such payée. 

4. It is said, however, that the case of BrownéO, v. Swpervisors, 49 Mich. 
414, 13 N. W. Rep. 798, is conclusive against the right of recovery in 
this case. That was an application for a writ of mandamiia for the pay- 
ment of thèse very orders. The court held that the relator, Eliza W. 
Brownell, had not shown herself to be the holder and légal owner of 
thèse orders, and that she was not entitled to the writ unless her right 
to such orders was either admitted or proved. It was further intimated 
in that case that Scriven, the original holder of thèse orders, could not 
hâve recovery upon them, because he, having purchased certain state 
landsj against which a portion of thèse taxes had been assessed, had filed 
a bill ih chancery in the circuit court for Gratiot county against the com- 
missioner of the state land-office, abd procured a decree declaring the as- 
sessraent on such lands to be illégal and void. In pursuance of this de- 
cree, thèse lands were patented by the state to Scriven without the pay- 
meiît of said taxes, or any part thereof. It was said that, under thèse cir- 
cumstanees, neither Scriven nor any person claiming under him could, 
with a very good grâce, ask that a discretionary writ should be issued as 
prayed for in that case. We do not understand, however, what there 
is in this opinion to create an estoppel. We are not informed of the 
grounds on which the court set asidé thèse taxes, nor do we understand 
why the board of supervisors had not ample power, under the act, 
to re-assess thèse taxes upon the same or other lands benefited by the 
drain, We knbw of no reason why a paving contractor, for instance, 
ow-ning alot upon a certain street which he has paved; mày not insti- 
tute a bill to haVe the taxes assessed upon such lot declared to be illégal, 
in which case we understand the ,tax would either be reassessed or as- 
sessed upon the other lots upon the same street. To say that he is thereby 
debarred from recovering the amoiint of bis paving contract is pra.ctically 
to say that he must pay a tax himself which the court has declared to 
be illégal or improperly assessed, ^While we should désire to give fuU 
force toftbe opinion of the suprême court in this case, the point really 
decided was that the relator: had not made title to thèse orders. There 
Ivas no such construction given to the drain law as would be binding 
upon this court j nor are there any reasons given in this opinion why a 
holder of theaè orders might not ndaintain suit upon them. It was said 
to be doubtful whether, under this législation, it was contemplated that 
parties could purchase state lands against which taxes had been entered 
up, and bave the same set aside; but that is precisely what Scriven 
appears to liave done in this case.. We do not understand the court to 
décide that an action could not be maintained against the county upon 
thèse orders, but only in its discrétion it would refuse» writ of inandamm. 
We are not fuUy persuaded that the reason stated in the latter part of 
this opinion for denying the writ is a Sound one, but in any event we 
hold that it is not applicable to this case. 

We do not find it necessary to diseuss at length the question aa to 
when the statu te of limitations begins to run upon thèse orders, because^ 
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as to ail but one of them, it is admitted that a payment waa made in 
1885, which, upon any construction, would take them eut of the statute. 
TJpon the remaining order it is quite évident that the statute is a com- 
plète défense. I shall therefwe ^instruct the jury to render a verdict 
for the plaintiff in this case for the sum of $4,847.12, and interest from 
November 7th. 

NoTB. A motion for a new trial, argued before the circuit and district 
judges, was denied. 



Peck et al. v. Fiest Nat. Bank. 
(Circuit Court, S. D. New York. May 33, 1890.) 

Banks aiîd Banking — Collections. 

Plalntiffs sent to a certain bank a WU of exchange indorsed to said bant for col- 
lection. At the time the bank received the bill of exchange it was insolvent, to 
the knowledge of the managing offloer, and on that day, or foUowing morning, it 
faUed. Prior to the f ailure it indorsed the bill of exchange to défendant bank, 
which collected it, and kept the proceeds, crediting the insolvent bank, which 
was indebted to it, with the amount thereof. Held, that the flrst bank acquired no 
title because of its fraud In not disclosing its insolvency, and défendant had no 
better title, as plaintiSs' indorsement ahowed that the bank was merely plaintifls' 
agent to coUect the proceeds. 

At Law. 

Action by John P. Peck and others, copartners, doing business as 
"Farmers' Bank of Coshocton," against the First National Bank of New 
York to recover the proceeds of a bill of exchange, which was sent to 
the Fidelity National Bank of Cincinnati, with the following indorsement 
thereon : " Pay to the order of Ammi Baldwin, cashier, for collection, ac- 
count of Farmers' Bank of Coshocton, Ohio. Samuel Ibvine, Cashier." 
Said Samuel Irvine was cashier for plaintiffs. The Fidelity Bank in- 
dorsed the bill of exchange to the défendant bank, and, after the failure 
of the Fidelity Bank, the défendant bank collected it, and kept the pro'- 
ceeds, crediting the Fidelity National Bank, which was indebted to de- 
fendant, with the amount thereof. 

Henry 0. Andrews, for plaintiffs. 

Peabody, Baker & Peabody, for défendant. 

Wallace, J. At.the time when the Fidelity Bank received the draft 
belonging to the plaintiffs for collection, the bank was, according to the 
agreed statementof facts, "hopelessly and irretrievably insolvent, as was 
known to E. L. Harper, the vice-président of the Fidelity Bank, who 
was then the managing officer of the business of the bank." The bank 
failed the same day, or the next morning, and never resumed business. 
Under thèse circumstancôs, it was a fraud upon the plaintiffs, on the part 
of the bank, to acquire their property upon the faith of its apparent 
prosperity, without disclosing the real situation. The Fidelity Bank; 
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thi^refqre» did not acquire any ti^e to the draft, p;r its proceeds. RaU- 
rocid'pp,^^f^ Johnst0i, 10 Sup.,Ct- JRep. 390. The restrictive indorsement 
uppntj^e draft was notice to the défendant that the jFidelity Bank was 
merely'ai^ agent for the plaintiÔsi: to collect the proceeds, consequently 
the défendant did not acquire any bettertitle to the draft, or its pro- 
ceeds, tiiÉn the Fidelity Bank had. Judgment is ordered for the plain- 



MosiEK et ux. V. Beale. 
{Circuit Court, 8. D. CaUfomia. August 8, 189a) 

L iNJtJRXBS BT ANIMALS— PlBABINO — SOIENTER. 

In an action, for Personal Injury, causç(}, by defendant'a cow, it Is not necessary 
to allège solenter where It is alleged that the Injury was committed while the cow 
was negligently permltted, by défendant, to trespass on plalntUE's premises. 

9. HUSBAND AND WWE— ACTIONS— PlEADINGS—MISJOINDEB. 

In an àiïtiOn by husband and wife, a complftint stating àS the cause of action a 
persoiàl înjury dons to the wife, and avernng that by reason oî such injui-y both 
plaintUts t^ave beén damaged, is dèmurrable for misjoinder of causes of action, 
siiîce thé ^sband, though a propéir party plaintifl, cannot recover Xor sucli iujury. 

At LaWi Gn demurrer to complaint. 

J. W. Âfiëii and Dd VaUe & Mimday, for plaintiflfe. 

Stephm M, WMie, for défendant. 

Ross, J.i Two objections are urged by the demurrer to the amended 
complaint in thia case. One is that there is no allégation to the effect 
that the défendant had any knowlédge of the dangerous character of the 
cow which, it is alleged, inflictéd the injuries complained of. But the 
complaint allèges that the défendant negligently permitted the cow to 
trespass and unlawfuUy to beupon the premises of the plaintiffs, and 
that while so tréspassîng the injuries were inflictéd. Under such circum- 
stances it is not necessary to allège that the owner had knowlédge of the 
vicious propensity of the animal. Van Lmvm v. Lyke, 1 N. Y. 515; 
Decker v.Oatïvinm, 44 Me. 322, and authorities cited in note to that case 
in 69 Amer. Dec. 103. The plaintiffs are alleged to be husband and 
wife, and the injuries to hâve been inflictéd on the wife, and by reason 
of such injuries that "the plaintiflf Nellie L. Mosier, and both plaintiffs 
herein, hâve been injured in the sum of fifty thousand dollars." Where- 
fore they pray judgment for that sum, with costs, . 
, The ground of the action being the wife's personal injuries, the cause 
of action is bers. The husband was properly joined as a plaintiff, be- 
cause the common-law rule, requiring that he do so, is yet in force in 
this state. But^the husband cannot himself recover for the personal in- 
juries snstained by his wife. Matthew v. Railroad Co., 63 Gai. 451, and 
authorities there çited. Upon the gi;ound that there is a misjoinder of 
causes pf action in, the amended complaint, the demurrer is sustained, 
with leayetç plaintiffs to further amend within lO.days. 
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In re Lee Sins et al 
In re Sing Too Qtjan et al. 
(CUvuU Court, N. D. Califomia. August 25, 1890.) 

llnmCIPAI. COBPOBATIONS— OBDmANOBS— CoîtSTITUTlOUAI. LAW. 

The ordinance enacted by tbe city of San Francisco, known as the "Blngham Or- 
dlnance," whicli req^uires ail Chinese intaabitants to remove from the portion of tho 
city theretofore occupied by them, outside the city and county of San Francisco, or 
to another designated part of the city and county, la void as being in direct couflict 
with the constitution, treaties, and statutes cf the United States, particularly in 
the seuse that it is discriminatinK and unequal in its opération, and an arbitrai^ 
conûscatiou of property -without due process of law. 

At Law. 

The ordinance under which the arrest was made îs as foUows: 

"Order No. 2190 designating the location and the district in which Chi- 
nese sball réside and carry on business in tbis city and county. 

"The pepple of the city and county of San Francisco do hereby orda|n as 
follows: 

"Section 1. It is hereby declared to be unlawful for any Chinese to locate, 
réside, or carry on business wlthin the limita of the city and county of San 
Francisco, except in that district of said city and county hereinafter pre- 
scribed for their location. 

"Sec. 2. The folio wing portions of the city and county of San Francisco 
are hereby set apart for the location of ail Chinese who may désire to réside,; 
locate, or carry on business wlthin the limits of said city and county of San 
Francisco, to-wit: Within that tract of lànd described as follows: Coin- 
mencing at the intersection of the easterly line of Kentucky street with the 
south-westerly line of First avenue; thence south-easterly along the soutli- 
westerly line of First avenue to the north-westerly line of I street; ttience 
south-westerly along the north-westerly Une of I street to the south-westerly' 
line of Seventh avenue; thence north-westerly along the south-westerly line 
of Seventh avenue to the south-easterly line of Railroad avenue; thence 
north-easterly along the south-easterly line of Railroad avenue to Kentucky 
street; thence northerly along the easterly line of Kentucky street to the 
Bouth-westerly line of First avenue and place of commencement. 

"Sec. 3. Within sixty days after the passage of this ordinance ail Chinese 
now located, residing in or carrying on business within the limits of said city 
and county of San Francisco shall either remove without the limits of said 
city and county of San Francisco or remove and locate within the district of 
said city and county of San Francisco herein provided for their location. 

"Sec. 4. Any Chinese residing, locating, or carrying on business within 
the limits of the city and county of San Francisco contrary to the provisions 
of this order shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall bè punished by imprisonment in the county jail for a terin not ex- 
ceeding six months. i 

"Sea 5. It is hereby made the duty of the chief of police and of every 
member of the police department of said city and county of San Francisco 
to strictly enforce the provisions of this order. 

"And tbe clerk is hereby directed to adyertise this order as required by 
law. 

"In board of supervisors, San Francisco, February 17, 1890. 

"Passéd for printing by the foUowing vote: Ayes— Supervisors Bitigham, 
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. Wright, Boyd, Pescia, Bush, Ellert, Wheelan, Becker, Pilster, Kingwell, 
Barry, Noble." 

Thos. D. Riordan, for petitionèrs. 
John I. Humphreys, for the City. 
Before Sawyer, Circuit Judge. 

SAWyER, J. The petitionèrs are under arrest for the violation of or- 
der No. 2190,çommonly called the "Bingham Ordinance," requiring ail 
Chiiiese inhabitants to remove from.the portion of the city heretofore oc- 
cupied by them, outside the city and county, or to another designated 
part of the city and county. 

Article 14, § 1, of the constitution of the United States reads as fol- 
io ws: 

"Section 1. Ail persons born or naturalized in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United States, and of the 
stato wherein tliey réside. No state shall make or enforce any law which 
shall iibridge the privilèges or immunities of citizens of the United States; 
nor sliall any state deprive any person of life. liberty, or property, without 
due'proceàs of law, nor deny to any person within its jurisdiction, the equal 
protection of tjie la ws." 

Article 6 of the Burlingame treaty with China, provides, that 
"Cbinese subjects, visiting or residing in the United States, shall enjoy the 
same privilèges, immunities and exemptions, in respect to travel or résidence, 
as raay there be enjoyed by the citizsftS or subjects of the most favored na- 
tion." 16 St. 740. 

Section 1977 of the Révised Statutes of the United States provides as 
foUows: 

"AU persons within the jurisdiction of the United States shall hâve the 
aame i>ight in every state and territory to make atid enforce contracta, to sue, 
be parties, give évidence,. and to the ifuU and equal benefit of ail laws and 
pj QCeedings for the security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to no otber." 

' And article 6,_subd. 2, of the national constitution provides, that, "this 
constitution, and the laWs of the United States which shall be made in 
pursuance thereof, and ail treaties made, or which shall be made, under 
the authority of the United States, shall be the suprême law of the land; 
and the judges in every state shall be bound thereby, anything in the 
constitution or laws of any state to the contrary notwithstanding." 

The discrimination against Chinese, and the gross inequality of the 
opération of this ordinance upon Chinese, as compared with others, in 
violation of the constitutional, treaty, and statutory provisions cited, are 
80 manifest upon its face, that I am unable to cbmprehend how this dis^ 
crimination and inequality of opération, and the conséquent violation of 
the express provisions of the constitution, treaties and statutes of the 
United States, can fail to be apparent to the mind of every intelligent 
pèrsnn, be he lawyer or layman. 

The ordinance is not aimed at any particular vice, or any particular 
unwhplesome or immoral occupation, or practice, but it déclares it "to 
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be unlawful for any Chinese to locate, réside or carry on business within 
the limita of the city and coùnty of San Francisco, except in that dis- 
trict of said city and county hereinafter provided for their location." 

It further provides that "within sixty days after the passage of this 
ordinance ail Chinese now located, residing or carrying on business within 
the limits of said city and county of San Francisco, shall either remove 
without the limits of said city and county of San Francisco, or remove 
and locate within the district of the city and county of San Francisco, 
herein provided for their location." And again, section 4 provides that 
"any Chinese residing, locating, or carrying on business within the lim- 
its ôf thé city and county, contrary to the provisions of this order, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof, «hall 
be punished by imprisonment in the county jail for a term not exceed- 
ing six months. Upon what other people are thèse requirements, disa- 
bilitijes and punishments imposed? Upon none. 

The obvions purpdse of this order, is, to forcibly drive ont a whole 
conimunity of twenty-odd thousand people, old and young, maie and 
female, citizens of the United States, born on the soil, and foreigners of 
the Chinese race, moral and immoral, good, bad, and indiffèrent, and 
without respect to circumistances or conditions, from a whole section of 
the city which they hâve inhabited, and in which they hâve carried on 
ail kinds of business appropriate to a city, mercantile, inanufacturing, 
and otherwise, for more than 40 years. Many of them were born there, 
in their own housea, and are citizens of the United States, entitled to ail 
the rights, and privilèges under the constitution and laws of the United 
States, that are lawfuUy enjoyed by any other citizen of the United 
States. They ail, without distinction or exception, are to leave their 
homes and property, occupied for nearly half a century, and go, eitlier 
ont of the city and county, or to a section with prescribed limits, within 
the city and county, not owned by them, or by the city. This, besides 
being discriminating, against the Chinese, and unequal in its opération 
as betweén them and ail others, is simply an arbitrary confiscation of 
their homes and property, a depriving them of it, without due process 
or any process of law. And what little there would be left after aban- 
doning their homes, and various places of business would again be con- 
fiscated in compulsorily buying lands in the only place assigned to them, 
and which they do not own, upon such exorbitant terms as the présent 
owners with the advantagfe given them would certainly impose. It must 
be that or nothing. There would be no room for freedom of action, in 
buying again. They would be compelled to take any lands, upon any 
ternis, arbitrarily imposed, or get ôutside the city and county of San 
Francisco. 

That this ordinance is a direct violation, of, not only, the express pro- 
visions of the constitution of the United States, in several particulars, 
but also of the express provisions of our several treaties with China , and 
of the statutes of the United States, is so obvions, that I shall not waste 
more time, or words in discussing the matter. To any reasonably intel- 
ligent and *ell-balanced rnind, discussion or argument would be whoUy 
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unnecessar^ ai)d superfluous, - To those minds, which are so constituted, 
thiàt '■ilïé'iiiv'âlidity of this ordiûstùèë is not apparent upon inspection, 
ânçl' ëtimfeàriëon with the prôyi^ôps of the constïtutidn, freaties and laws 
cited, "disëussion or argument \ç;duld be useless. The authority to paSs 
thjs ôVd^'is not within any l'e^îtlmàte police power oif the state. See, 
ini rô Yw ioij/, 11 Sawy. 472, 26'ï'éd. Rep. 611; InreAh Fong, 3 Sawy. 
14iyChy'ÈUn^v. Preeman, 92 IJ. S.' 275; Inre ^uongWoo, 7 Sawy. 531, 
13 Fèd. Rep. 2^9; Yick Wo y.'Bopkms, 118 U. S. 356, 6 Sup. Ct. Rep. 
1004; l'B) ^A iTfW V. JVwnmw, 5 Sawy. 652. 

Lët^thé ordèr be adjudged io be void, as being în direct conflict with 
the cohstiitution, tféiaties, and stâtutes, of the Ûnîtèd States, and let the 
'petltioùerô be dîscharged. 



/ 



MONTGOMKBY V, ToWNSHIP OF St. MlABy'Si 
:n ; CHADBOnSNB V. SaME. ii 

, (Çireuit Court, D. Kansas. AugijiBt 80, 1890.) 



ÎOWÎÎ9.^B6n1>8— EXBCnTlON. 

'- '■ 'iâetii'St.'Ecm.'f 414, i-equires boiid« Isfined bya township tb be "slgned by the 

,; tpiw^f^it) -t^ftee, 9od attestée! by tbe town clerki!' J3«lâ, that township UondB 

were pfit invalidated by the fact that tbe name of the township trustée was signed 

' ■ ' foi? Mm by h thM person, In hlé préseBoe, and at hls requi^st, tbe bonds belng sub- 

I . , ,s<^w!^y '4inly 'd^vered and cerufiedi and the Intereat paid tbereou by the toWn- 

shipfoi:1.0yearB. 

5. 'l."â^1H'o/5^, for plftîntiffs. ' 

Fbàii^Èi j. Thèse are suite ùppn municipal bonds issued by the de- 
feridànt iôwrfshîp. The facts of the cage are briefly as follows: On the 
%rst âày oï jiùgust, 1871, thç défendant township, issued its bonds in 
thé sum of il'OiÔOO, due in 20 yéars,at 10 per cent, interest, payai,ble to 
the' King Wrôiight-Iron Bridge iManufactory and Iron Works, for the 
purpose (^'hliîlding a bridge over the Kansas river in said township. 
Coupons weïe attached for the semi-annual interest, and thèse actions 
ài-e broug^t èli the coupons. Tjiè défendant dénies ^^hat the bonds or 
Coupons wéree ver made or e^ecùted by the défendant township or, il» 
pfficersi Thë bonds a-nd cpupp^^ bear the name pf J, Û. Downiug, town- 
ship trustée, âriâ Àlvà Higbee, itôwnship cîerk. The facts in référence 
to the executîpn and issue of the bopds are as follqwa: The bridge was 
bùilt and acceptéd by the township, |and the bond? were prepared, with 
tlie èxceptîoh'pi' the signature of,i^he, officers, and t?i,ken to the city of 
Topeiia, in,3'i^nuàry, 1882, whér^ îlr. T. B. Mills, président of the bridge 
obmpàny, andf Williarn H. Jenlîins, and J8nT[es I). ï>owning, who was 
trustée o^sajd township, and AlW Ilighee, who wîis derk of ^ai4 town- 
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ship, met together at an hotel in said city, and Mr. Higbee signed said, 
bonds and coupons, as clerk, and, at the request of Mr. Downing, who 
waS présent, but who said that he was nervous, and a poor penman, Mr. 
William H. Jenkins signed the name of the said Downing to the said 
bonds and coupons, in the présence of the said Downing, and the other 
parties. After signing the bonds they were delivered by Downing and 
Higbee to Mills for the bridge compauy. In July, 1872, this issue of 
bonds was certified by the township trustée, clerk, and treasurer, as a 
valid and subsisting indebtedness against said township of St. Mary'sj 
and agaih, in January, 1873, said bonds were certified by the township 
clerk as a valid and subsisting indebtedness against said township. The 
township paid the interest on said bonds for a period of 10 years. 

This case turns on the single question, whetherthe name of the trustée 
signed as it was, foUowed by delivery of the bonds, and the subséquent 
acts of the township officers, makes the indebtedness a légal obligation 
of the défendant township. Section 414 of the General Statutes of Kansas, 
making provision for the issuing of municipal bonds, provides as fol- 
io ws* "And if issued by a township shall be signed by the township 
trustée, and attested by the township clerk." The doctrine is well set- 
tled that a public ofiicer cannot delegate to another the exercise ofhis. 
officiai duties. It is equally well settled that, in the transaction of 
private bftsiness, a person may orally authorize another to sign bis name 
in bis présence, and such signature is valid. Can a public officer dele- 
gate to ânothei", not the exercise of officiai discrétion, but simply the per- 
formance of a ministerial act, such as signing his name in bis présence, 
and under his order? In Chapuan v. lAmerick, 56 Me. 390, the court 
held that a constable's return to a warrant calling a township meeting 
must bear the sign-manual of the constable who executed it. This con- 
clusion was largely induced by a statute of the state which provided: 
"When the signature of a person is required, he must Write it, or make 
his mark." This is the principal case to which my attention bas been 
called on tbe part of the défendant. On the other side we find several 
cases more or less pertinent. Ringv. Oountycf Johnson, 6 lowa, 272; RaUr 
road Co. v. Marion County, 36 Mo. 303; Jmt v. Wke Tp., 42 Mich. 57^, 
4 N. W. Rep. 298. In this case the township clerk signed the highway 
commissioners' namés to an order on the treasurer in the présence of, and 
by order of, the commissioners, who then indorsed on the order that the 
labor and material for which the order was given had been performed 
and furaishëd, and delivered the order to the proper perSon. The court 
held, if there was any question as to the validity of the signatures, that the 
indorsement and delivery of the order by the commissioners was an adop- 
tion and approval of the signature, and the order vjas valid. The court 
uses this language: 

"If eitlier had been unable to sign his name, and had directed another ta 
sign for Ijim, and this had been done in his présence, the'actwould bave béen 
good, whëther be made his mark Ihereto or not." 

See, ajso, Town of Weyauwegav. Ayling, 99 U. S. 118; Com. v.Mam- 
den, 19 Pick. 482; People v. Bank, 75 N. Y. 555. 
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From the cases above cîted, I am led to the conclusion that the sig- 
nature of James D. Downing, trustée, to the bonds and coupons must 
be held valid; but while doing so T cannot forbear to condemn this prac- 
tipe as reprehensible. No cautious business man would either issue or 
receive bonds executed in this manner. It doubtless is susceptible of 
proof that this is not the writing of J. D. Do\vning. Several of the 
parties to the transaction are already dead. It is shameful that the 
holders of municipal bonds should risk investments on the life or mem- 
ory of .a living witness, with no other évidence of the transaction. Be- 
sidçs, it opens the door to fraud and perjury, and casts a cloud of sus- 
picion on the transaction. Judgment must go for the plaintiffs for the 
amount claimed. 



' RoBsoN V. Mississippi Rivée Logging Co. 

(Circuit Court, N. D. lowa, E. D. September 23, 1890.) 

1; CONTBAOT— lNTERPJîETXTI0H.^DlTBATION. \ 

; Plaintifl and défendant entered into a oontraot whioh, after reoiting that plalntlfl 

owned à large qùahtlty ot plne land tributary to certain rivers, and then had a large 
quantity oî logS and timbèi" in sald streams; and expeoted to ont annùally there- 
after, anç^.deUver jn said^reams, a large quantity oi legs and timber to be driven 
to markët down said streams, and that défendant was engagea in drivin^ logs down 
Baid streams, and that différences had arisen between the parties in respect to the 
. driving of Ujga, provided that, "ttierefore,, for the purposeof settling ail said dif- 
férences, ànd providing foi- the future, it is mutually agreed" that défendant shall, 
for a bertain considération to be paid at the end of eaoh season's business, take pos- 
session and control of ail logs and tlmber, not ezceeding a certain amount per year, 
whioh.plaintiîE shall deliver in said streams, and shall drive and deliver them at a 
pertain poiat; Ever sinoe the organization of défendant corporatioh it had driven 
and çared for plaintifl's loes. The différences referred to in the oontraot and over 
which litig^tidn wàs pending were chiefiy in regard to compensation. Said streams 
weré Wie only mèànsby which plaintiff's lôgs could be got to marltet, and defend- 
Euft 0ither dii^ctiy or by its cuntrol over other companies managed ail the facilities 
, on said streams for getting logs to market. Heîo, that the oontraot was not rev- 
! ocable atpleaëure, sinée, as applieâ to its subjebt-matter, it showed that it was to 
romain in force until ail the logs on the lands then owned by plaintifl had been eut 
and delivered in said rivers. 

2. SiMB-^COKSIDBIUTION. 

Even if ^ald concract does not bind plai&tifF to deliver any legs tO' défendant to 
• be driven, it isnot thei;efore void for want of considération, as, if any logs ara de- 
livered, pla,intite is bound by the contract to pay for driving them, and défendant is 
• , ' . not boubâ tb do anything until they are delivered. 

3i Samb... -■,! ;.i' 

As thé exécution of the contract settled the litigation then pending between the 
' parties, thiâ wàs a valùablé executed considération for entering into the contract. 

At L^^. On demurrer to pétition. 
" Actiofi by John Rtibson against the Mississippi River Loggîng Compa- 
ny to recover damages for breach of written contract regarding driving 
ànd deiîVéry of logs. 

J. M. GÛman, J. A. Tawney, and Eendeison, Hurd, Danida <fc Kiesd, 
for plaintiff. 

E. S: Ètiilgy and Tôung & Yoùrj.g, îdi\.dèîenâarit.^^^^ 
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Shibas, J. In the pétition filed in this cause it isaverred that plain- 
tiff has for many years past been engagea in the lumber and logging 
business on the Chippewa and Flambeau rivers, in the state of Wisconsin; 
that he still is the owner of large quantities of pine timber upon said 
rivers, and expects to continue in such logging business, not only until 
the pine lumber upon the lands now owned by him is marketed, but so 
long as there is to be found, tributary to said ^treams, timber that can 
be purchased and put into the market; that the défendant is a corpora- 
tion created under the laws of the state of lowa, but since its organiza- 
tion, in 1871, it has beenengaged in the business of driving and running 
for hire saw-logs and timber down the Chippewa and Flambeau rivers, 
into the boom at Beef slough, near the mouth of the Chippewa river, and 
there brailing the same ready for transportation down the Mississippi 
river, and delivering them for that purpose tO the owners thereof, when 
tùrned out of said boom at Beef slough, which said boom was owned 
and operated by a corporation known as "the Beef Slough Manufactura 
ing, Booming, Log-Driving & Transportation Company," but which last- 
named company was largely composed of the members of the défendant 
Company, and its business was practically under the control and manage- 
ment of the défendant; that from the date of the organization of the de- 
fendant company, in 1871, up to the year 1882, the plaintifif has yearly 
eut large quantities of logs and timber upon said Chippewa and Flam- 
beau rivers, ail of whichi were delivered to the défendant company. to bé 
driven and cared for by it, while the same were being taken to the Beef 
Slough boom, to be there prepared for transportation down thë Missis- 
sippi river; that in the year 1882, certain difiFerences and disputes 
touching said business had arisen between the plaintifF and defeijdant^ 
and litigation over the same was pending in the courts, when the parties, 
for the purpose of ending such litigation, and settling such. past différ- 
ences, and providing in respect to the driving, brailing, booming; scal- 
ing, and delivering plaintiff 's logs in the future, èntered into an agreç- 
ment in writing, as foUows: . 

"Articles of, agreement madeand entered into this 2M day of August, 1882, 
by and between the Mississippi River Logging Company, a corporation or- 
ganized under the laws of lowa, p'arty of the flrst part, and John Robson, 
paity of the second part, witnesseth: Whereas, the party of the second part 
owns a large quantity of pine lands tributary tb the Cliippewa and PlathBèau 
rivers and their branches, in Wisconsin, and npw has a large quantity of sa^f-r 
logs and timber in said stream s, and expects to eut annually hereafter^ and 
deliver in said streams, a large quantity of sàw-Iùgs and tiinbër to be'driyen 
to market down said streams to the Mississippi river; and whereas,' rhè said 
party of the first part is engaged in the business of driving logs dbwti'sàid 
streams to Beef slough for other parties; and whereas, différences haviiig 
aiisen between said parties hereto, and between the party of the second part 
and the Chippewa Lumber & Boom Company, (which is cor^troUed by the 
party of the first part,) in respect to the running .and driving of logs: Now, 
therefore, for the purpose of settling ail said différences and providing for the 
future, it is mutually agreed as follows: Jî'irii. Said party of thé first part, 
in considération of the promises and bf the ptHimises of the said party of thé 
second part hereinafter méntioned, agrées to take pçssession and contnil bf 
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aj[l I<îgs çtnd timbei; wtiîch theparty of thjB second partshall deliver in Sàid 
Chipp^w», river, bplowthe east and west forks thereof, and ail that shall be 
deliyerëd' in sàid riambeiiii rivçrt at or below the nprth and soiith forks ol- 
Siïîd'strèlam, and to drive the sàmèat its own cost, charges, and expènae 
down èàîd streams to and intb Beei" Shôugh boom, net exceeding an average 
of twenty-five millions of feet annilally, said logs to be driven each setisori 
with ail reasonable dispateh, and wjth as much care and facility as it shall 
drive itg own logs. The logs ofttlje party of the second part now in said 
streams are to be driven by said flist party under this agreement. Any 
chargés to be paid the Chippewa Lnmber & Boom Conlpany, or any other 
comptihy, person, or pérsons, on accountof said logs, or any of the same, be- 
tween thé atoresaid forks of said streams and said Béef Sloùgh boom are to be 
paid by tbe said party of the flrst part, '■ Seconde And the said party of the flrst 
part, in eimsideration of the premisestfàrther undertakes and agrées that the 
chai:ges pf the sai^ Beef Slough Boorn Company shall iiot exceed sixty cents 
per thbusand feet for booming,, assorting, and delivering in pockets, and 
watcliiiig the said logs of the said party of the second part at ail tlie mills on the 
CHippèw'a river. Third, And tlle^arty of the firstpàtt, in bonsideration ofthe 
ptémisééi^ furthef undertakes attd agrées to brail and deliver to the said second^ 
party, in à proper and usual raanner, his said logs, réady tobetaken In tow by 
boatafterthe same are turned ont into pockets by iaià Beef Slough Boom 
Opnipitqy, and to do tbe same witb ail reasonable 4ispatch» Fourth. And 
tbe said party of tbe second part, in considieration of the premises, promises; 
and agrées tp pay to the said âist party annually, at tbe close of each season's 
businei9â, for taking the care, control, and delivering said logs into Beef 
Sloagh boom as agreed, as aforesaid, the sum of two bundred and flfty dol- 
lars, and for brailing and delivering said logs rèa;dy for the tow-boat twenty- 
five cent^ per thousand feet. And said party of the second part also fnrtber 
agrées to^eturn tothe said party a^ the firat part the brailing Unes used in 
brailing said logs, uhless the same shall hâve been three times used. Fifth. 
In case tbe said party of the second part associâtes any person or persons with 
him as partner or partners in suCh ibrabering business this agreement ïs to 
stand, M'pt>Iy, and Operiite in respect to such partnersliip. But no logs are to 
be hàndled by said party of tbe ûrst p^'t under this agreement, except such 
as shall J?epwned bysaid party pf the second part,orbyhira and others as 
partners;,. The cost of scaling the 8ai(| logs as tlie sattie are turned into said 
BeefSlbngb boom is to be paid equally by the parties herelo. 
" Witness our bands and seals this 23d day of Augùst, 1882. 

♦'Mississippi KivER LoGoiNo Co. 

. ■• "F. WTEBHAU8EB,!Pt 

.; "JoHNEosaoK." 

It Î8 ftJrther averred în said pétition that from the date of said con- 
tract do#ti tothe ^ring of 1889, ail ôfthe logs belongîflg to plaintifï de- 
livered itiî(^ said Chippewa and \pl$tn beau rivers tvère driven and cared 
for by the défendant iinder the ternjs of said contract, and said work and 
serviceswére paid for by plaintiff in strict accordancç; with the terms of 
such contract; that however, in the spring of 1889, the défendant, with- 
out cause or reasoû therèfor, nôtified plaintiff that it would no longer 
drive, care for,' and brail his logs under the terms ofKiid agreement, and 
would nO; Jbnger àbidë b;^ and perfofrû the same; thai during thç winter 
seâsou 0|^^$^8-;89,' pkiptifir had cu4 anfl puit into th^!|iai4 Chippewa and 
FJambeàfl rivers,, t|? be driven down th©same to said Beef slough, some 
14,840)186 feet ofïlogB and timber, which défendant reiused to drive 
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, anâ <»te |or piider said agrçement, and plaintiffwasforced and coni- 
peïied to employ other agenciea in order to drivé said logs; that the only 
other Company engaged in sucb business is a corporation known as the 
"Chippew.a Logging Company," which is owned, controlled, and oper- 
ated by tbesame parties that form the défendant company, and plain- 
tiff was compelled to employ the Chippewa company to do the work at 
an inci^eased price; that in addition to the logs alrçady eut plaintiff owns 
at least 60,000,000 feet of saw-logsand timber, tributary to said Ghip- 
pewa and,I;lambeau rivers, which he desires and intends to eut, and 
which çan only find a market by being driven dowû said streamàinto 
the Beef Slough boom; that on said streams thersis a large quantity of 
timber .jlaiid tpr sale, and a large quantity of logSiaod timber are sold 
each^ seâsoii; that plaintiff bas heretofore, and in tbe.ordinary course of 
business wijl .hereafter, purchase logs and timber on said streams, in ad- 
ditiop.tq.twîSe eut upon hjs own land, which must bé driven down said 
slireains tq sâid ^eef slough, and which it is and wili be the duty of de- 
fenâari|: und^er said agreenjpnt to drive and care for as fchérein providèd; 
thatip cpnsegu^nce of the refusalrof défendant to carry out said iagreé- 
ment, plaintiff will be çompeUed in the future, as he waa in J889, to 
j pây;, ,f9r. dr^ying and caring for his logs, a sum muob larger than that 
iiàmed in said written contract, to the damage of plaintiff in the sum of 
, $75,OQ0., To this pétition a depurrer is interposed on the grounds: (1) 
,d^bat.i^t app^afs fcpm said ipetition that the contract set out therein is 
vsilent 88 'tp the timei during which it should remain ih' force, and the de- 
■feJiidant had therefôïètheïightto termînate it at its pleàsûre, or Upoti giv- 
ilig,r^sonablê notice;.,(2) that the contract is void for want of mutual- 
ity , i^ ,t]hat,tlie, plaintiff dpe^inot therein agrée to deliver any logs: or tim- 
beïto àçfpncja^ttobe driyen under said contract, 

, II) support of the, firstj ground of demurrer, the contention is that, 
■ wlierê a contract tisiaient as to ita duration, it tnay be terminated atthe 
plejasùi^e of'jeithéE party, uppn giving reasonablé notice of the intent to 
terminate the sanje, Counsel cite in their brief a large listof cases as 
authoritieâ supporting this proposition. Upon esamination it appears 
ihat the majority thereof are instances of persong engaging in the employ 
of anothêr, thus creating the ordinary relation of xnaster and servant, or 
principal ahd agent, and, as to contracts of this nature, the ruïe is that— 

;"UnleS8 there ia a definite time fixed, do action can bë maintajneâ' for tbe 
.breach of acootractto hirea person at stipulated.âaily wages. 8udb a con- 
tract is deteruoiined at thç plçasure of either party, and no cause theréfor need 
be alleged or prpveà. It isonly when a deflnite term is flxed that the parties 
are liable for a breacKdf tbé contract, exceptwhere there is an actujd légal 
excuse." Wood, Mast. & Sérv. 266, 

In Mechem on Agency, § 210, it is saidî 

" Wbéie no express or implied agreement léxtsts that the agent sbaU be re- 
taihed :for a deflnite time, the powèr and thë right of revocatibb cbinbide. 
Such employments are deeined to ibe at will merely,and may thereforè be ter- 
ininated at^ny , tirae. by either party, without violating contract obligations, 
or incûrring liâbiUty. Th^ law présumes that a^ljgeiieral enaploiymentsara 
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tbuQ dt will nrerely. and the btirdon of proving an employaient for a definite 
period resta upon bim whd allèges it." 

Of the cases cited by counsel for défendant, Wiîder v. U. S,, 5 Ct. Cl. 
462; Jrish v, Dean, 39 Wis. 562; and. Coffin v. Landîs, 46 Pa. St. 430, 
are speçially relied upon as furnishing the rule to be applied to the 
construction of the contract declared on. WUâer v. U. S. is a case 
wherein a contractor, in 1861, agreed to furnish trahsportation for ail 
public stores sent from St. Paul to Fort Abercrombie, at a certain rate 
naméd in the contract, whioh, however, specified nO period of duration. 
In July, J863, the contractor rëfùséd to longer carry the stores, and 
thereupon a paroi contract Was éntered into between the contractor and 
the quartermaster by which. it was âgreed that the contractor should 
carry the stores at a higher ra;te of compensation. The contractor did 
so, and the court of claima held that he could recover upon the paroi 
contract. In Irîsh v. Dean, swpra, the facts were that a writteii contract 
was entered into whereby Hj T. JeWett & Co. agreeti to sell to Mark H. 
Irish œilk and oream in suflBcièiit quantity for his usé in the hôtel kept 
by said Irish, and knô"wti as the "Park Hôtel," at certain prices specified 
in the contract, nothing béingconîtained in the agreeinent which fixed 
the time it was to continue in force. The suprême court of Wisconsin 
held: 

"The true rule, we think, is thia: In a contract for personal services or 
for the sale of personal property to be delivered from time to time, if the con- 
tract is silent a», to its durn^tiolit either party may terminale it at pleasure by 
giving reasonable notice \tQ the otber party of his intention to terminate it." 

In Goffin V. Landiè, mpra^ is found another case of personal hiring, 
wherein the one party ■ agreed to dévote his entire time and energy to 
nmking sales of land for the other party, his rémunération to consist in 
onéihalf of the net profits rèalizeci from sales made by him, and the con- 
tract beingailent as to its duration; the court held that "the plaintiff 
undertook ' not a continùous employment, but an agency to sell land. 
Sueh contracts are generaHj' revocable at pleasure, unless the power to re- 
vvoke is restràined by express stipulation, or unless given for a valuable 
-considération." Construing the language of thèse opinions with référence 
ito,tbe contraots'involved in each case, the rule dedùcible therefrom is 
that, when a contract is silent asto the matter of îts duration, then it is 
^çrdinarily terminableat pleasure of either party, reasonable notice being 
givep to the other party. When there is nothing in a contract, when 
iappHed to its subject-matter, which either directly or by fair implica- 
tion cari be constrhed to fix a lirait to its duration, then the law infers 
that the parties intended that sùch a contract is terminable at the option 
of either party, reasonable notice of the exercise of such option being re- 
quired, when such notice is Reeded for the protection of the other party 
to the contract, Before,,ho,weyqr,.this rule for determining the dura- 
tion pf a contract pan be applied, it must appear that the contract is silent 
.uppjîj the çubje^ot, i or, in other words, if the contract fairly construed 
jgiVîesanyother meansof determining its duration, then the contract is not 
silent on jth0 8ubjeet, ànd the fuie of re vocation at pleasure is notappli- 
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cable. Thé real întent and agreement of the parties on the matter ofdu- 
ration, as the same is made to appear by the contract, is to be enforced 
just the same as the other provisions thereof, so that on this point, as 
upon ail others, we look to the contract in ail its parts and entirety, as 
the évidence of the intent of the parties. It is a fundamental and well- 
recognized rule that in cOnstruing contracta, courts may look not only 
to the spécifie language employed, but also to the subject-matter con- 
tracted about, the relation of the parties thereto, the circumstances sur- 
rounding the transaction, or, in other words, may place themselves in 
the same position that the parties occupied when the contract was entered 
into, and view the terms of the agreement in the same light in which the 
parties did when the same were formulated and accepted. U. S. v. Peck, 
102 U. S. 64; Merriamv. U. S., 107 U. S. 437, 2 Sup. Ct. Rep. 536; 
Cfcinai Go. V. ffiZ?, 15 Wall. 94. 

Especially is this true when the written contract itself, by way of in- 
ducement, tefers to thé situation of the parties touching the subject-mat- 
ter of the contract, as the same existed at and prior to the date of the 
contract. From the avérments of faët inthe pétition contained, and the 
récitals of the written contract declared on, it appears that the plaintiff 
had fof many years been engaged in the lumber business, on the Chip- 
pe wa and Flambeau rivera, in the state of Wisconsin, and that at the date 
of the contract he ownéd a large quantity of timber land tributary to 
the naaied rivers, and that he proposed to continue in said lumber busi- 
ness lîpoh said rivers, and to eut and take to market the timber upon 
thé lands' owned by him, as well as such other timber and loge as he 
might froni tinie to time purchase in that vicinity. It also appears that 
to matket such timber plaintiff would be of necessity compelled to rely 
upon thô Flambeau and Chippewa rivers, and the faeilities connected 
therewiih, as the means for reâching a market. It also appears that the 
defendanlt Corporation was engaged in the business of driving logs down 
said streams for the owners thereof, and preparing them for further trans- 
portation down the Mississippi river, receiving compensation therefor; 
that thé Chippewa Lumber & Boom Company was likewise engaged in 
the same business, being a corporation under the same control and man- 
agement as the défendant company, and that the Beef Slough Company, 
likewise, under the management and control of the défendant, controUed 
the boom at Beef slough ; that, in eifect, the défendant directly and by 
means of its power of control over the Chippewa and Beef Slough Boom 
Companiesj managed ail the faeilities found upon said Chippewa and 
Flambeau rivers, for the driving, booming, taking care of, and brailing 
logs and lUmber sent down said streams; that from thè date of the or- 
ganization of the défendant company, it had received, driven, and cared 
for ail logs and lumber forwarded to market by plaintiff; that in 1882 
differenées had arisen between the parties in carrying on the business 
named, whîch had resulted in litigatiori in the courts, and that-, for 
the purpose of settling this litigation over the past affairs, and provid- 
îng foi» the future carrying on of the business in question, the written 
contract OfAugUst 23» 1882, ^as entered into. This contract binds the 
v.43F.no.5 — 24 



(%1<) sedx;bal lusFOBTEB ^ yol, 43. • ;. 

. dfiftinâsiftt to take possession and contrai of ail logsiaûd tînpiber, wlïich 
; the pjl^n,tiff should deliver apnually on.each, of the rivers named^below 
oertaiii epçfiific points, and to drivp tke wnie and pay ail tbe costs and 
; charjïesinjadç by tiie Chippewa Ijijimber Qo.,;and to brajl tbe samein at 
. Jpe^f'sJjOagJi leady for furthi^r transportatl^n down the Mississippi. Can 
■ it ,bo,yfifiirly,inferred that the parles,. ip^vÀewof the factS i surrpunding 
, theiif»,:i)çitçndeft: that this jCon:tr^ct sho«ld,pnly continue in force at the 
mère pileftsure of either party? The mainbone of contention was the 
comppns^tipn to be paid by the plflintiff.for the services indriving, car- 
ing for, aijd dejiverihg the legs., i: The; récitals, i^ the coOtract show that 
. it; wa§ .ninjiçî^Hy un^ejçstood that plaintiff expeoted in the future to ont and 
market tJ^etim^çj: owned; by^hiin on tbe Streams named in thecontract, 
s?bich ççjal^ pnjy be effç^d thrpugh , th.e çovop^ration of th© défendant, 
and the other cômpanies controUed byitir Çan there be any question 
thatj th^,.J(^ 8|^d timbeif that Ih^ fiefen^^nt ;8greed to take po^^ssion of, 
..whf!^,p|l#fiâ,lw tl^iç named riiVgra,,ajnd tft,4?iYeand.carefpr, w^the tinti- 
. b^r-s^hjljôhi t^Oj plfiintiff WQV\ld) jn; the fuitujîÇs; as 4n the pî^gt, eut and: pla<?e 
m l4if,;Ç})si|)ipesj!a,:find FIami^f,\^i4yfirs,)^itb!,the linaitçitioa lound in the 
comtr^pl; ||^p|;ibe annual jifmptint sbpHldjPiOifc çixceed fln ayerage pf 25r 
,000,Ojp|0| ff^ti ,One of ,j;^f;Biaii^ pniposgSiCifitbeiConlwot was to setUie 
/or the, ftSlSriélthR cpmpfsnsatipujtpibçpaidiifpr the work dpne in driving 
,and, cftriijjçfor ti^ejlpgs ;nartete4,by the pJaiptifFj. , I^ ppssjbleithftt the 
. paKti%<lîit8ç4^4 Pk i™^lieift.çpn|rfict whi<îh! flpljld: be ;t§rminated by i^tber 
^(Ht^^fi^^ny ,t;pç,»8 iS| tj^p pifsçent.QontQWtioa.ol ^-effe^^ant? Su<fh con- 
, tract jrp\îl4,(Spt go far f^4P(P^vidiQg foittis futMTe.^'' ^lirhichiiei deolajed 
to beï;l!Je<^nçctipn wiili tl^^settlepientpf jt^ pse^diff^re^oea, thepiiç- 
pose pf:tï;fs,Tiynttçn,çpntra^. „ Theîp]fpyisipji4B regard: ^ tfea tniO'iplpay- 
înents and; Pilier m9,ttej;8,-^early;çh;pW;t^^ yr,^ the pooitepiptetiipn pf 
the paftie?; that, tbe ;Cpptract,iW!9i^^4 bffiiiV'ÏPF^^ifoJfiyearSv SitiP it.is true 
tha^ if the ppîjfiraeit, as i^pplie^j Ipi i^s Bul\i^fr:nia.tter, furçi^^ies no rule 
ifor detépnilii^g |ts. possible ,dt\rq,tWP^:|iiniuat: be-held, tp, b« iterminable 
at wilî,, t^poçi^^vie jiptioe, fP'^-me façtftl?at,it appears th^t,itswa9 theex- 
pectatipU; pf th* partie^ that it.i^ould be in fprçe for years d.Q'^ nptpre- 
vent thjpi rnJe fro9i,gpverriin,g,tl^;Çaeef,i. Tbf fact,;hp^evej;, that the pro- 
visions iplearly, indicate, that ,it was the expeptation pftb^; parties that 
'the çpntr^ci^iwppld be in forpe, fo,r yie^rp ràay baye weightçUpon the ques- 
tion ,whjpthe?: ^here cannpt ]>&, fpun4. W the pontract and its subject-mat- 
,ter,a iiriîi^f/tipn upon its dursition,;thu9 t^ing the contractiout of the 
jçlass that isi he}d to, be teriiiinable ,at will. The duration pf a qontract 
•njay be BQade, dépendent uppn the pxpiration of a peiiod of time, or 
upon the ooippletion df a giyén, lUnjdertaking, or the happening; of some 
jevent, ail pf T/fhich in turJ^rniay be certain pr unpertainj.as tp the date 
jrhen, t;he;,wn(îef'itaking inay 1^6; cppipleted» iOr the event ; niay happen. 
iThis uncertaiijty, howeyer,, dpes not rei^der /the cpntroxA terminable ;at 
.wpi. , Thpsçontracts fpBdi^ving allt^P Ipgsîthftt m|ght,be,(}9li and placed 
in the stre%m ; l)y a. giv^n-, date, pr, içjX'.4. fkf^^ë 1 jOQOkOQO. feet of logs as 
sopn as i^ could be reasonablydonejOBrfo^ driving ail the,4ogs thatcould 
be cat;fio;9 a givjeii^qpantity .of la^d^ ^^pl^; ea,ph, by; their ternis, point 
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out the evebt which fixed tîi$ djiration of the contract. In the contract 
deçlared on the exact number of acres of land owned by plaintiffis not 
named, bat it was a matter easily ascertainable. In légal effeet it doeB 
refer to a fixed quantity of land, to-wit, that owned by plaintifif at thé 
date of the contract, and the undertaking of the défendant was that it 
would take possession of, drive, care for, and deliver the logs eut from 
the prernises owned by plaintiff. The récitals and terms of the contract 
clearly show that it was the main purpose of the contract to fix the rates 
or compensation to be paid by plaintiff.for the driving, caring for, and 
delivery of the logs eut by him upon the land owned by him, and it is 
equally clear that the rates agreed uponwere intended to apply to ail 
logs eut by plaintiff upon the lands owned by him, and delivered in the 
Chippewâ ànd Flanobeau rivers named in the contract. Thus thé con- 
tract, as applied to ite subject-matter, furnishes the meana for determin- 
ing its duration, and it nol beii:(g silent therefore upon tnis point, the 
rule of revocation at wiilis not applicable. 

On behalf of plaintiff, it bas been forcibly urged that, in view of the 
peculiar control exercised by défendant over the facîlities found upon 
the Chippewâ and Flambeau rivers for the driving, taking care bf, and 
booming logs upon those streams, and the resulting interdependencé of 
the branches of business carried on by the respective parties, the con- 
tract shbïild be construed to be in forcé so long as plaintiff should con- 
tinue iil the lumber business upon the named rivers. In passing upon 
the demurrer, it is not necëssary to consider this view of the contract, as 
thereal question presented by the demurrer is whether the contract is 
terminàbk at will, and if in any view it is not so terininable the demur- 
rer canniJt bô sustained. 

The second ground of demurfer, to the effeet that the contract is void 
for want of mutuality, is clearly not weU taken. Even if it be true, as 
claimed by défendant, that the contract does not bind the plaintiff to de- 
liver any logs to the défendant to be driven, that does not render it void 
for Want of considération. The défendant is not bound to drive any 
logs, unléééthey are delivered, but if, being delivered to défendant, the 
same are driven, then the contract binds the plaintiff to pay the agi'eed 
price therefor, and the fact of performance on the part of défendant ren- 
ders binding the obligation to pay on part of plaintiff. The exécution 
of the contract between the parties settled the litigation then pending be- 
tween thém^ thUs showing a valuable executed ôonsideration received 
by défendant as wèll as the plaintiff, for entering into the contract, which 
cannot be held to bé void for want of considération. 

The point tnade, that the défendant is bound to drive and care for the 
logs, but that plaintiff is not bound to deliver the saine to détendant to 
be driven^ èitid therefore there is a wànt of niiutuality, is not welt founded 
iii point of fact. It is clear that défendant is not bound to drive or care 
for any Icigs, until the sarrie â'i^e delivered to it by plaintiff; and the lat- 
ter is juSt Wa Bàuch bouhd todelîvër as thé former isto driVe and care 
fàt. Thé (obligation of défendant does not tâke eSfebt «util plaintiff' de- 
Hvers tfae R>g8, âild thé mûtuent the défendant undéirtàkés thé é&re Of 
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the logs, tjien the plaintiff becomes bound to pay thé stipùlated price, 
ànd thus it is clear that both parties are mutually bound in euch sensé 
that the contract cannot be held void for want of considération. The 
démarrer is overruled, with leave to défendant to answer in 80 days. 



iî» « Haemon. 
(dreUlt Court, N. D. Mississippi, TT. D. Arxgvat 6, 1890.) 

breoziaATnn} tiiQtroBS— Illboax, Balb— Original Paoeaob— CSo^sTirunoirAi. I>aw. 
Whére bottles of whisky, each sealed up in a paper wrapper and closely packed 
together in nacovered wooden boxés turnished by an express eompauy, and marked, 
"To be returned, ". are shipped ttoiii. one stote to another, tlie boxes, and not tha 
bôttles, constltute thé "original packages" Within the meaning bt décisions of tha 
suprême court upon the interstate commerce provision bf tha national constitution. 

At Law» ■ Pétition foi hdbeas corpus, 

W. ÎMermd SvMwan & Whitfidd, foi réiatoT. 

Echol» «Se Smiih, {ov the State. n 

HiLL, J, The questions to be decided in this cause arise out of the 
following faets: ! Thetown of Sardis is situated in Panola county, Miss. 
In pursuance bf an act of the l^^isljatare of the state of Mississippi, a 
vote was takeu at an élection for, the purpose, and a majority of the vot- 
ers in the county voted to prohibit the sale of spirituoup liquors in the 
county, so that it became what is called a "prohibition" county. The 
relator, acting as the agent of one Jordan, a citizen of Memphis, Tenn., 
received from Jordan, shipped by th« Mississippi & Tennessee Rail- 
road, or rather the express company on said road, a number of boxes 
containing bottles or flasks of whisky, some çpi;itaining a pint eaçh, and 
othera a quart. Thèse bottles or fljasks had eaçh a paper wrapper or 
box placed around il, and sealed wilh mucilage or sealing-wax. Thèse 
bottles, sowrapped or inclosed, were by Jordan plaçed in ordinary pine 
boxes, but without a cove^, closely packed tpgether, which boxes, the 
relâtor and Jordan testify, were furnished by the e::^presa company, with 
a promise to retum, them when emptied. Thèse boxes were received 
by the relator in Sardis, and the boxes and flasks taken out when sold 
and delivered to the purchasers, but were kept ini the box until ail 
were sold and delivered. The boxes had marked on them, "To be re- 
tutned." Relator continued to rçceive and sell theae bottles filled with 
whisky until the 25th day of Julyt 1890, when he was arraigned be- 
fore J. D. Hightowor, mayor and «x q^^cio justice of the peace for Sardia 
and the county of Panola, acting as a justice of the peace for Panola 
county, charged upon a warrant issued by said mayor and justice of 
the peace, founded upon the affidavit of Ç. W. Fulmer, marshal of ^id 
town, with having violated the laws of the state by making in saidto^vn 
sales of whisky to threei dififerent persqns. Tq this charge the défendant 
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in that case and relator în this pleaded not guilty. The sales were 
proven, and the défendant offered no proof and set up no défense. The 
mayor and justice rendered judgment against him, and imposed upon 
him a fine of $50 and costs for each sale, and that he be imprisoned 
in the jail of said county until the said fines and costs should be paid; 
and that in addition thereto he should be imprisoned in said jail for 
60 days as part of the penalty for said violations of the law of the state, 
and which imprisonment was immediately imposed. The relator, be- 
ing so imprisoned and deprived of his personal liberty, presented to 
this court his pétition, alleging that he was unlawfuUy deprived of his 
Personal liberty, reciting the proceedings mentioned, and admitting that 
he made the sales, and the proceedings had, but alleging that he bad 
made no other sales of whisky other than that shipped to him as the 
agent of Jordan, and that ail, of said sales were made of original and un- 
broken packages, and alleging that said sales were authorized under the 
constitution and laws of the United States, and praying this court to 
grant him a writot, habeas corpus, and for his release. The pétition 
set forth sufficient causes for the issuance of the writ, ^hieh having 
been executed, the sheriff made his retum,' with the causes for the im- 
prisonment of the relator, which not being controverted, the burderi is 
cast upon the relator to show that he was authorized, under the consti- 
tution and laws of the United States, to make the sfiles for which he 
was so convicted and imprisoned, and which présents the single point 
as to whether or not the whisky so shipped and sold in the boxes de- 
scribed constituted one package as put up and shipped, or was çach 
bottle or flask a separate package, and the shipping and sale protected 
by the constitution and laws of the United States from the penalties im- 
posed by the laws of the state. In other words, was the whisky con- 
tained in the box, though in différent bottles and flasks, one package? 
The question has been stron^ly presented by counsel on Isoth sides, and 
it is urged on the part of the relator that the façt that paper ijvfappers 
sealed up around each bottle made a separate package, and that, as the 
express company furnished the pine boxes to be returned, they had no 
other effect. I am satisfied that thèse were mère subterfuges, resorted 
to by Jordan and the rdator to avoid the penalties of the state law, and 
that it made no différence whether there were paper boxes around each 
bottle or not; if each was "a separate package within the provisions of the 
constitution of the United States, as construed by the suprême court of the 
United States, with the box or wrapper, it was equally so without it. Nor 
does it make any différence to whom the boxes belonged. Thèse bottles^ 
were closely packed togethér in the boxes by Jordan, the shipper, ahd.in 
that form shipped to Sardis, and in that way they were kept by relator un- 
til sold and taken ont, one bottle at a time. It was, in other words; a 
retail saloon. I am satisfied that the whisky in the , box, although in 
separate bottles, for the convenience of the trade ip this retail saloon, 
was but one package within the meaning of the ipterstate; clausiEi of the 
constitution as construed by the suprême court, ^nd might haye been 
sold togethér in one sale without breaking the package, and, iflhie had. 
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bsen'diilflie, tîtéiVelator wouM hâve been protected iû «aàkirig thè salé, 
aûâîentàttea tô his releàse;' but thia was not done, aiid he is ûot«ntitled 
■ttj'th'é |)fôtefcitièn and release as asked of this court. The sale -Wûa made 
in Vitiltttiôn df the lawsof the state, aiid the conviction and judgmetit of 
the may or and justice weté justified under the làW and testimon^-. In- 
deedi that court, aa the case was presented to it, could not consistently 
hâve rendered any other, the défense hère not having been presented to 
thatcotot. 

It maiy be a question of doubt whether, under thèse circumstances, 
this court ôught to interfère for this reason aloûe. In reaching the 
abôve côhclusion I do niyt décide that a single bottle pf whisky may 
not be shipped and sold by itself albne as a single and unbroken pack- 
agev wîthin the protection of the constitution of the United States, un- 
der the iutterstate commerce clause; but it must be shipped alone, and 
sold as Bhipped. I arh not aware that any court has held otherwise. 
AU the casés brought to my attention in which the factâ were set out are 
caseâ of the exportation of whisky from oue state to another. The ex- 
portation Was made by the manufacturer,' and the packages were put up 
and staniped as required by the reveûùe laws of the United States; so 
thatthôse were original packages. There is no evidenèe in this case 
that Jordan manùfactured the whisky, or that he had ahy stamps upon 
the bottléè; so that the fàièts in this case are différent from any of the 
decided cases, 60 far as I bave been able tb ascertaitt. Judges of re- 
spectabilîty hâve held that tb relieve thé importer and vehdor from the 
penaltieS of the laws of thé state the paekage, as an briginal and un- 
broken bne, must be that put up by the manufacturer ôr rectifier. I 
am inclitied tb the opinion that this position is correct, ànd, if so, the 
relator fôT thiâ, if no other ,rèason, cannot be discharged. The resuit is 
that the rèleasô prayed for must bô refused, and the relâtor returned to 
the custôdy of thé sheriff of Paaola county, and that he pay the coats 
of this prbceeding^ to be taxed. 



ÙSitÈD Stàtès V, CbAft. 
0iBMct Comi, D. Kcntucky. March 11, 1800.) 

IHBICÏMEIW— RbCOTBRT Oir Fl»B8 AKD PBNAimBBé 

: Fines, forfeitures, and pen&ltàes incurred under the laws of the United States 
may, under section Sais, RèV'. St. U. S., lye recovered by Indictnieht. 

At La*. Motion in arrest ofjudgment. 

Sbmùirf ilfcEise, foi' the liiôtion. 

.Géorgie fF.Jo%,U'i S. Atty., cited Rev. St. U. S. § 3213, and U. 
&'v.Woorè/ll Fed. Rep. 249; UIS.v. Mann, ï Gall. 177; U. 8. r. 
Sdiï^Aer, 6'McLèani 277;'24'Myer,:Fèd.'Déc. 383; 8 Bac. Abr. 550; 
Ù.8. v,Fbstà;2 Bifis;' 456- ànd i7. S. v. Mner, 4 Bisà. 119. 
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Babr, J. The défendant has been indicted under section 3265 of the 
Revised Statutes, for setting ilp a copper still, to be used for the purpose 
of distilling, without first obtaining from the collecter of internai reve- 
nue for the district a permit to do so. He bas been found guilty, and 
now moves for an arrest of judgment, because, as he claims, an indict- 
ment will npt lie, but the sum precribed by the section should haVe 
been sued for in a càvil action. Section 3265 provides that any person 
lyho shall set up any such still, without first obtaining a permit from 
the collëctor of the districti shall pay the sum of $600, and shall forfeit 
the distilling apparatus thus set up in violation of law. Section 8213 
providès that "aH suits for ânes, penalties, and forfeiturea, when; not 
otherwise provided for, shall be brought in the name of the United 
States in any proper form of action, or by any appropriate form 6i pro- 
ceeding,,qwt tam or otherwise, before any circuit or district court of the 
tJnited States for thé district within whibhsaid fine^ penalty, oir forfeit- 
Tirè rhày hâve been incurréd." This does rrot prescribe any spécial form 
bf action, but allows any appropriate action or proceeding to bé ùsed, 
and the ^yestion is whether, upon gênerai principles, an indictmeiit 
will lie for a mere-penalty. The language used in section 3265 is,' "shall 
pay ^^00," but this is ôhly another mode of declaring and impôsing à 
penalty bf 6500 for a violation of the law. In 3 Bac. Abr. 650j it is 
'•said:- '''"'■■ ■■• ■ 

"Generally when a statute either prohibits a matter of public grlevance, or 
comoKlhds a matter of public Gônvenience, as repairing thé commôiv streets 
of the town, etc., every disobedience of such statute is indlctable; bat il the 
party bas once been fined in an action on tbe statute, such fine is, it seems, a 
good bar to the indictment." 

And again, on the same page, it is said: 

"When the statute makesa new offense, which was in, no way prohibiteid 
by the common law, and appoints a particalar proceeding against the offendêr, 
' as by cômmitinent or action of dt^bt or information, etc., without mentioning 
' an indicttoént, it séenas to be séttlud at this day that it will not nptaiiitain an 
indiétméht, because the mentioning of theother oaethi^s of proceeding only 
seems impliedly to exclude that byan indictment. Yet ifc hath been ad- 
judged that, if such statute give a recovery by actionof debt, bill, plaint, pr 
infpripation, or otherwise, lt,authorize8 a proceeding by way of indictment." 

This, I think, is a correct statementof the lawat the présent day. 
See U. S. V. Moore, 11 Fed. Eep. 249, for an able and elaborate discuë- 
sion of the question; also £7. S. v. Bougher, 6 McLean, 277. The mo- 
tion in arrest of judgment should be overruled, and it is Bo ordered. : 
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United Statks v. Harned. 
(District Court, D. Washington, N. D. June 25, 1890t) 

1, BÎXtORTION— PCBUO OfPICERB— EXOBSSIVB FbBS— EVIDBNCB. 

In a trial upon ah indictment founded upon section 5481, Rev. St., proof that 

monéy în excess of légal feea was receivôd br an offlcer of the United States, and 

^ that in receiviug the mone^ fae acted in an officiai capacity and corruptly, is not 

suiflcient to warrant a conviction, without évidence tendiag to prove that the ez- 

cesa was exacted by the défendant, and not paid voluntarily. 

ft Samb-t-Dibection of Vebdiot. 

When, upon trial of a criminal case, the prosecution faiis to introduce any évi- 
dente to show one of the éléments of the crime oharged, a motion to instruct the 
iniJy to acquit the défendant will be granted. 
XSyllafius pu tM Court) 

P@fepdant was indioted for, the crime of extorlîon, tinder section 5481, 
Rev. St., which is as follow^: "Every officer of the United States who ia 
guiltyof extortion under color of his office shall be punished bya fineof 
not ipore than |500, or by imprisonment for not more.than one year, ex- 
cept thpse officers or agents of the United States otJierwise dififerently 
andrçpeci^Uy provided for in subséquent sections of this chapter.'^ Up- 
pntlietria^, after ail the évidence for the prosecution had;been introduced, 
his attorney moved the court to instruct the jury to render a verdict for 

Patnuik H. Mnston, U, S. Atty., and P. Q, SuUivan, Àsst. U. S. Atty. 
A. Ri Oolmian, for défendant. 

Hanfobd, J., (ornlly.) I will haye to grant thîs motion. This in- 
dictment is founded upon section 6481 of the Révised Statutes. The 
defenda*àt' is brought to the bar to answer the charges in this indictment, 
and nptlhin^ felse. He canilot be convicted hère on gênerai principles, 
or for aay sort of wrong-doing except the crime of extortion. As haa 
been said in the argument, the statute does not attempt to define " ex- 
tortion;". ttnd it does not altempt to define the crime by any other word 
thail the Word "extortion." Itsimplystates that any officerof the United 
States guilty of extortion shall bepunished in a certain tnanner. Itis in- 
cumbent on the prosecution in a criminal case to prove every material fact 
by compétent évidence, sufficientto convince the jury beyond ail reasona- 
ble doubt. Every singleelement of the crime must be shown by affirm- 
ative prOof. Now, there is évidence in this case sufficient to go to the jury 
as to almost everything necessary to constitute this offense. There is 
évidence hère that the défendant was an officer of the United States. 
There is évidence hère that he received money from Capt. Sprague in ex- 
cess of the légal fées. There is évidence that he knew that those feea 
were illégal, (but that would not hâve been necessary to prove, because 
under no circumstances could he défend his action on the ground of ig- 
norance as to what the fées were,) but there is évidence to go to the jury 
that he had full and ample knowledge of ail the facts which would be 
necessary for him to bave in order to commit the offense. There is evi- 
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dencethat I would be willing to submit to the jury of a corrupt motive. 
Ali those things are necessary to make out this offense, but insufficient 
without proof of an additional fact. The word " extortion " implies that 
the money paid was extorted on the part of the one who received it, and 
was paid unwillingly by the party paying the same, and the weak point 
hère is that the prosecution bas utterly failed to introduce any évidence 
whatever that this money was net voluntarily paid by Capt. Sprague, 
he knowing at the time that it was in excess of the amount that was re- 
quired to be paid, and for that reason I do not think that any convic- 
tion of the défendant on this indictment would be lawful. This prop- 
osition is sustained by the following authorities: 1 Russ. Crimes, (9th 
Amer. Ed.) 207; 7 Amer. & Eng. Enc. Law, 591; Corn. v. Dennk, 
Thacher, Crim. Cas. 165. 

The testimony of Mr. Fennimore, as I remember it, is the strongest of 
any testimony in the case going to show that the fées concerning which 
he teslified were extorted. He states that they charged that amount, 
but his testimony is too weak to go to the jury to connect the défendant 
with any particular transaction, as the one who exacted the payment. 
He states in a gênerai way that his instructions in the custom-housé 
were to do so aud so, but fails to instance any particular order or in- 
struction given by the défendant. The indictment allèges that those 
excessive charges were made with the intention of injuring and pp- 
pressing Capt. Sprague. Capt. Sprague bas not been called as a wit- 
ness hère, and there is not any évidence that he ever protested against 
paying those charges, or thathe did not pay them voluntarily after read- 
ing the fee-bill, and with full knowledge of what the légal charges were. 
In addition to this, and in support of some one or more counts in the 
indictment, it is shown by the évidence that some of the fées were not 
paid by Capt. Sprague, but by a custom-house broker, who was acting 
ns the agent of Capt. Sprague, or of the owners of the vessel, and in 
paying them he should knOw what the fées were, and the master of the 
vessel should also know what the fées were, and what his duties were, 
and, if he paid any money without objecting, it would be very hard 
to say that, the évidence hère was sufficient to convict this défendant 
of extortion. But this case is not as strong as that, because it fails to 
show that Capt. Sprague did not voluntarily on his own part tender 
and pay this money without any request or act of the défendant in 
lixing the amount. In answer to the contention that the mère tak- 
ing of illégal fées by an officer of the United States is punishable as 
extortion under this section, I will remark, in the first place, that the 
language used by congress in this section does not imply any such 
rule of law, because the crime of extortion at common law was not 
proven by the mère taking of excessive or illégal fées by an officer unless 
they were exacted and paid unwillingly, under color of his office. And 
congress bas indicated very clearly in the Revised Statutes that it does 
not regard the mère taking of illégal fées as being synonymous with ex- 
tortion. The law in the case of pension agents is a spécial enactment of 
congress, and providing for those particular cases. Congress bas not in 
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tliàtïii^iaûce beeri content tô enact Ihat à person Whb,'tiriaér bdlor'df his 
officfif ôJ^.à^'a pension agent, extbrts ia, sum in excess of that pïéscribed 
bj^; la^^l^iî^l be punished, but it bas prescribed tha;t the person who 
tîcËës'il^â retains it shall beptinished; and so, also, In section 3169, 
thérë'ié à jplaineir illustration of -What congress uiiderstobd by extortion, 
and bf w|iàt wàs inlended to be included in that word. This section 
is a part' bf, tbe internai revenue làw, and pro vidés that every officer or 
agent bif the TJnited States who is guilty of any extbrtion, or who know- 
ingly 'aeùi&nds otherand greater sums than are authorized by law, or 
■wbo redeiVes any fee or compensation, etc. Now, certainly, in framing 
that sçctîbn, itVwas not understood by congress thaj;. extortion, aUd the 
mère tàking of money in excess of the lawful fee, was the same thing; 
for in this instance, after mentioning extortion, they bave gone a step 
furtber^'Uhd éxpressly provided a punishment for a person who know- 
ingly talËea or reçoives any féè, coinpènsation, or reward except as by law 
pfescribeii. On this ground alone, that there is no proof that the money 
w{fâ hbt Volttntarily paid by Capt. Sprague, I thinkthe motion will bave 
to be SustE^îbed. Mr. Winston, if ybu bave any other évidence to offer, 
br if ybb désire to réopen the case, I will allow you to do so; otherwise 
I shâll y^Hte put the forin of verdict for the jury. 

■ Verdiet, not guilty* 



Kelleb, €f al. V. Stoi^zenbaugh et al. 

, . {Circuit Court, W. p. PennsyVvania. Jnne9, 1890.) 

L PATBNTS ÏOB tlîVBiîTION-B— lOTEINGEMBNt— DBEDGIIIO MaCHINBS. 

A cUlm ia letteM patent for "the oombtnation of a dredging apparatns for dredg- 
. ing and, elevating the material, ^ screen for separating the material, and a deVice , 
for élévàtlng and disctiarging the water Into the soreeti, sùbstantially as specified, " 
Held to be be infringâd Iby the use of a water-jet pipe ^^koed directly over the 
screen, and lengthwise of the same, from which water raised from tbie river by 
means of a pulsometer was disoharged directly on thé top and ezterior of the re- 
voMog Bcseen. 
8. Samb— Dauaojis. 

In assessing damages for a brief infringement of a patent, an establlshed Ucense 
fee is not to oe adopted^as the arbitrary standard, but shonld be used as aflording 
proper guidanœ, in oonneotion witb the aualif ying circumstances of tha partioular 
case, in the àscertainment of the plaintiâ's actualdamagea. 

At Law.-' 

îa pursuance of a writtèn stipulation this case was tried by the court 
without the intervention of a jury. The following facts are therefore 
found by the court : 

First. On the 17 th day of Àugust; 1875, thé letters patent hère in suit, 
being reissue No. 6,598,' were îssued upon the surrétoderj and in lieu of 
lèttérs patent No.' 126,968, dated May 21, 1872, to Nicholas J. Keller, 
one of the plaintiffs, for an improvemeut in sand àndgrayel separating 
machines, the ûrst daim of said reissuëd letters patent Bêing as folio ws : 
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, "(1) The combinatlon of a dredging apparatua for dredglng and elevatinjj 
Uie QQaterial, a screen for s^parating the material, and a device for elevating 
and disçharging water into the: screen, sabstantially as specifled." 

, And the third claim beiqg jn the following words : 

"(3) The combination of a cjlindrical screen, suitable déviées for elevating 
water, and the material to be. separated and feeding the same to the screen, ;i 
réceptacle or réceptacles for the material which bas passed the screen, and an 
elevatd'r or elevators for carrying away the sci'eened material." 

The said reissued letters patent are made part of this finding the same 
as if herein recited at length. 

Second. On March 31, 1883, by an instrument of writing duly exe- 
cuted, Nicholas J. Keller assigned to his co-plaintiff, Thomas R. Will- 
iams, the one-haif of said reissued letters patent, and said assignment 
was recorded in the patent-office on April 2, 1883. 

Third. In October, 1888, the défendants placed on their dredging- 
boat, called the "Progress," two sand and gravel separating machines, 
pne on each side of the boat, and thenceforth until the expiration of the 
patent on May 20, 1889, used the same upon said boat in the course of 
their business within the western district of Pennsylvania, for elevating 
sand and gravel from the river-beds, and separating the material so raised. 
Each of said machines was provided with a water-jet pipe placed directly 
over the screen, and lengthwise of the same, and water raised from 
the river by means of a pulsomèter was discharged from said pipe di- 
rectly on the top and exterior of the revolving screen. Including this 
device as a constituent, each of said machines contained and had in use 
the combination described in and covered by the first claim of said reis- 
sued letters patent, and the combination described in and covered by the 
third claim of said reissued letters patent. 

Fourth. The défendants' said two sand and gravel separating machines 
were of a construction similar to that shown by the drawings of letters 
patent No. 324,158, granted on August 11, 1885, to Philip M. Pfeil, 
and their avowed object in using the pulsomèter and water-jet pipes for 
raising water and disçharging the same upon the screens was to clear the 
sieve of small grains of gravel which sometimes get wedged into the 
meshes of the screen, but, in fact, by means thereof, the water was fed 
to and discharged through the sieVe into the screen in such quantity and 
manner as to aid materially in washing and separating the sand and 
gravel, and in preventing the tendency of the screen to clog, and in as- 
sisting in the discharge of the refuse matter. 

Mfih. The plaintilïs had an established license fee of $1,000 for the 
use of one of their aforesaid patented machines. 

D. F. Patterson and Wm. L. Pierce, for plaintiffs. 

George H. Ohristy, for défendants. 

AcHESON, J. Whatever may hâve been the real purpose of the défend- 
ants in using the pulsomèter and the water-jet pipe, the effect of the dis- 
charge of the water upon the top of the revolving screen was as stated in 
the fourth ânding of fact. Indeed, with the amount of water used, it is 
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Ijot easy tbsee how the rësult could beotherwise. The conclusion above 
Btated upon this question of fact is, I think, fuUy warranted by the évi- 
dence. Now, to hold that to constitute infringement the water most enter 
the screen at the end where the material to be washed enters, would be a 
very narrow and unreasonable construction of the -patent. The claima 
are not so limited in their terms. Manifestly, if water in sufficient quan- 
tity is elevated and then fed to the screen through the upper side thereof 
as it revolves, the bénéficiai resuit of the invention is attained substan- 
tially iû the manner contemplated by the inventor. It is hère worthy 
of note that the spécification states that a steam siphon pump may be 
used for élevating the water, either as an adjunct to the chain and buck- 
ets, or in place thereof, as may be found désirable. And the spécification 
deseribes the discharge of the water as "at or about thè sarae point as the 
buckets of the elevator B discharge their contents," — the material to be 
treated. I am of the opinion, then, thàt the défendants are liable as in- 
fringers of the plaintifFs' patent, Upon any fair construction of the con- 
tract, the licenses in évidence, I think, only conferred each the privilège 
of using one patented machine; and as the défendants had on their dredg- 
ing-boat two machines, they would be chargeable with two license fées, 
if the established fee were adopted as an arbitrary standard of damages. 
But I àm of the opinion that while the license fee affords proper guidance 
in the ascertainment of the damages, yet regard should be had, also, ta 
the qualifying circumstances of the case, to the end that the finding may 
be for the actual damages sustained by the plaintifFs, agreeably to the 
principles announced by the suprême court in BirdsaU v. Coolidge, 93 U. 
S. 64. Now, the infringement hère, it would seeni, was not character- 
ized by any bad faith, and it only lasted about six months, and this 
period included the winter season. It seems to me, then, upon much 
reflection, that the sum of $1,000 in fuU compensation of the damages 
sustained by the plâintiffs, would be a just and reasonable allowance. 
And now, June 9, 1890, the court finds in favor of the plaintififs, and 
that the défendants infringed the first and third claims of the reissued 
letters patent sued on, and that as and for their damages the plâintiffs 
■ recover from the défendants the sum of $1,000. Let judgment be en- 
tered upon the finding of the court for the plaintiflfe in the sum of $1,000, 
and costs. 
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American Split-Feather Duster Co. v. Lbvy.* 
(Circuit Court, E. D. Pmnsylvanta. June 18, 1890.) 

1. Patents fob Invintions— Fbathbb Dustbb— Lace of Intentioh. 

The patent was for a feàther duster, suitable for use on fine f urniture, composed 
of stifl bard feathers split and manipulated, to render them soft and pliable. Tha 
process of splittlng and manipulating employed was old, thougb not previously ap- 
plied to the particular kind of feathers used, and not carried to quite the same es- 
tent. Dusters made of soft feathers were also old, as was the idea of softening 
stiff feathers for this use by other pieans. Seld, the patent was void tôt lack of 
invention, as the patentée bas only substituted one known klnd of soft feather for 
another. FoUowing Bollister v. ManvJacturiMg Co., 113 U. S. 59, 5 Sup. Ct. E,ep. 
717. 

a. Samk— Invention. 

Ttaat efforts to sof ten stift feathers for dusters had previously been mado by the 
application of oil and other substances does not show the patent called for an inven- 
tion, since the resuit obtaiued was such as any one skilled in the art, and deslring 
a cheap pliable- feather, would be Ukely to reach by common reason and observa- 
tion. 

Bill by the American Split-Feather Duster Company against S. Levy 
to Enjoin Infringement of Patent. 

Watson <k Thurston, for plaintiff. 

Horace Pettit, Frank M, Wirgman, and Âlexander P. Cdesbury, for de- 
fendant, cited on the point decided, Smith v. Murray, 27 Fed. Rep. 69; 
Guidet V. Brooklyn, 105 U. S. 560; Matress Co. v. WhUtksey, 8 Biss. 23. 

Butler, J. The suit is for infringement of letters patent No. 385,- 
070, granted to Guilbert M. Richmoud, June 26, 1888, for "improve- 
ment in feather dusters," the claims of which are as follows: 

"First. As a new and useful article of manufacture, a soft light feather 
duster made of stifC heavy feathers reduced in weiglit, and rendered more pli- 
able by splitting or shaving off their ribs, substantially as described. Second. 
As a new and most useful and perfect article of manufacture, a soft, light, 
and flexible featlier duster, made of stifl heavy feathers, rendered soft, light, 
pliable, and elastic, by the removal of the ribs of their shafts, and withing 
the backs thereof, substantially as described." 

The défense assails the patent on several grounds, the most serions of 
which is, probably, "want of patentable novelty." The history of the 
art shows that feather dusters hâve been inade time out of mind, and of 
varions kinds of feathers; that for fine dusters — used on cloth, fumiture, 
etc. — the feathers must be soft and pliable, and that, prior to 1873, 
feathers for such dusters were obtained from the ostrich and South Amer- 
ican vulture; that thèse feathers are, comparatively, scarce, and the 
brushes made from them expensive; that before and at the time of Mr. 
Richmond's alleged invention, efforts were made to find a substitute for 
thèse feathers, less costly, and experiments were made with the wing and 
tail feathers of turkeys. Being (comparatively) stiff and brittle in their 
natural state, unsuccessful attempts were made to remove this objection- 

'Beported by Mark WUks Collet, Esq., of the Fbiladelphia bar. 
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able feature, by the application of oil, and other substances; that a pro- 
cess for inéréasirigthe softness and pliability of feathers had long been 
employed, which consisted in splitting, scraping, and manipulating in 
varions wayçj that feathers so treated were used in the manufacture of 
tufts, plumes, and other similar déviées. This much respecting the art 
is certain if not uûdîsputôd. The défendant further assertâ that the 
coarse ffeatber^ of turkeys were so dressed, and used in making dusters, 
prior to 1873, and has produced some évidence iii support of it. 
Whether he has proved the assertion need not be determined at présent. 
Mr. Ridhmorjd, applied this proçesia of dressing to the tail and wing 
feathers of ttirk«ys,-— carrying tlie manipulation a little further, prob- 
ably, — and used them in the manufacture of dusters. By this means 
he obtained a soft, pliable article, , which soon became popular, and 
thereby greatly reduced the price of.flne dusters. 

Does bis art display patentablerlovelty? In pther words, was inven- 
tion reqùired'tb do what he did? Whai constitutes patentable novelty 
or invention, as contemplated by the patent law, has been so fully and 
repeatedly discussed in the nuctterous cases in which tfae question has 
arisen, that further élaboration would be wasto of time. Two-thirds, 
probably, of ail suits brought to enforce patents, bave involved it, and 
more time bas been employed ît» its elucidation than has been expended 
on any other question of patent law. As is said by the suprême court 
in Hollister y. Manufaduring Go., 113 U. S. 59, 5 Sup. Ct. Rep. 717, a 
device which displays only the expected skill of the maker's calling, 
and involves only the exercise of ordinary faculties of reasoning, upon 
material supplied by spécial knowledflfe, and facility of manipulation re- 
sulting frorù habituai intelligent practice, is in no sensé a créative work 
of the inventive faculty, and such as the constitution and patent laws 
aim to encourage and reward. ït is something, as the court further says 
at page 72, which springs "from that intuitive faculty of the mind, put 
forth in the search for new results, or new methods, creating what had 
not before existed, or bringing to light what lay hidden from vision." 
In other wotds, it is a new thing produced by the exercise of the inven- 
tive or créative faculty, and not by the employment, simply, of common 
reason applied to existing and known facts. 

In this viewof the law did Mr. Richmond's act require invention? 
He had before him, as we hâve seen, feather dusters of varions descrip- 
tions, enibracing those madé of soft pliable feathers. What he did, sub- 
stantially, was to substitute onô kind of soft pliable feathers for another. 
If the substituted feathers had been sufficiently soft and pliable in their 
naturel state, he would hardly claim that the substitution required in- 
vention. His claim seems to rest on the fact that he dressed feathers 
so as to increase their softness and pliability and substituted thèse. If 
he had been the first to discover and employ the process of dressing, his 
claim would find support in that fact. But, as we bave seen, he was 
not. He probably carried the process a little further than had previ- 
ously been done, rendering the feathers a little more pliable; though 
this is disputed. If he did, it is unimportant. The most he can daim 
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Î8 that he was the first to apply such dressed feathers to the manufacture 
of dusters. While this ajso is disputed, I will treat Mtn as entitled to 
the claim. As dressed feathers were old, how does the substitution of 
them diÊfer from the substitution of otheï suitable feathers in their nat- 
ural State, (if such could be found?) It is true he did net use feathers 
dressed by others, nor dxess the same kind others dressed. He used 
the coarsé feathers of turkdys. If he had used those dressed by others, 
and found on sale, he wduld hardly claim that his act embraced inven- 
tion, Or novelty even. He would simply hâve substituted one soft pli- 
able feathér for another. Then did it require invention to apply the old 
prooess of dressing to other feathers, and substitute thèse, instead of the 
dressed feathers found on sale? Substantially this is ail he did. He 
yfaa not the firgt even, as we bave seen, to conceive the idea of softening 
and applying coarse feathers to this use. The only problem, when he 
began, was how can such, feathers be softened and rendered plia:ble. 
While others were experimenting with a view to its solution, he applied 
the old familiar process of splitting and manipulating. 

With evei^' disposition to sustain the patent, not only beeaus^ of the 
présumption arising from its grant, but also and more especially because 
of the tenefit which the patentée conferred upon the public, 1 am unable 
to find any patentable novelty in what he did. There does not seem to 
be anything like invention about it. What he accomplished was the 
resuit, simply, of common reasoning from existing known fects, — silch 
a resuit as any one skiUed in the manufacture of dusters, and desiring 
a cheap pliable feather, would be likely to reach. To say that others 
did not reach it is not an answer. An obvions resuit, attainable by ob- 
servation and ordinary reason^ iâ often overlooked for a time,-ras in the 
case of the revenue stamp,, involved in Hollisler v. Manufacturing Go. 
The importance and value of the resuit there waa greater than hère. 
Nevertheless (and notwithstanding the ingenuity displayed by the pat- 
entée, and the fact that others had sought for and missed it,) the patent 
was declared invalid. A référence to the gênerai remarks of the court 
in that case is sufficient to dispense with further observations on the sub- 
ject hère. As this view disposes of the controversy, an examination of 
other questions raised and discussed is unnecessary. A decreâ may be 
prepareddismissing the billj "with costs. 
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<' McCabty e< oi!. 0. Lehigh Val. R. C3o. 

; (Circuit Court, E. D. PernisylDonio. ' June 20, 1890.) 

l. Patbnts roB Invention— Infkinoemikt—Cae-Truok Bolsterb. 

Illetallh: càr-truck bôlsters baâ beeh made, consùtiug of a straightlower bar and 
an arohèd upper bar, seoured at the ends to the ends of the lower bar, and rigidly 
seoured to the car-truck. Solld bol«ters had been plaoed upon springs in the car- 
truok to séoure a "floating" mbtibn of the bolster, and were held in their place by 
guides permltting an up and down motion. Held no Invention involved in adding to 
the rigid bol^ters lower-bar flanges to seoure the ends of the upper bar, and guide- 
plates to place wedge-shaped pièces bôtween the bars, and to place this construction 
upon springs in the same manner as the solid bolster had formerly been placed. 
3. Same — Equivalents. 

A lower bar of a car bolster, having its ends turned up and laid back to support 
the upper bùr, Is an eçtuivalënt of a flange attached to the lowei: bar for the same 
purpose. ; : 

8. Same— Invention— Tjtuss-RoBs BET-vrEHN Babs. 

Truss-rods bëtween the bars of a métallio bolster are not invention, and had been 
moreover used in the Koberts bolster. 

Bill in Bquity by Harry C. McCartyand John F. Bicfcel to enjoin the 
ïnfringement of patents 339,913 and 814,459,. against the Lehigh Val- 
ley Railrpad Company. No. 339,913» which was first applied for, con- 
tained truss-rods as an élément of the combina tion, which were not con- 
tained in the other. 

Jérôme Qïrij/, for complainants. 

Andrew MeOMwm.yîov àQienAant. 

Butler, J. The two patents in suit are for substantially the same 
combination, except that the last applied for (though first issued) omits 
the "truss-rods" deseribed in the first application. While both are, 
in terms, for an "improvement in car-trucks," they are actually for an 
improvement in "truck bôlsters" only. The improvement consista in 
forming a bolster of an upper and lower métal bar; the latter being 
straight and a little longer thari the former, with the excess of length 
turned tip, or "flanged," at the ends, to form a support for the other; 
theupper being arched from n«arthe ends, which are straight, and rested 
against'the "flanges," on the lower. The bars are seoured in position 
by central upright columes, short intermediàte wedge-shaped blocks, in-i 
serted near the ends, and by bolts where the ends unité. Under the ends 
of the lower bar "guide-plates" are fastened, to keep them in place over 
the springs, on which they rest. This relation to the springs imparta 
to the bolster a swinging, or "floating," motion on the truck. In the 
first application, (and the patent issued thereunder,) "truss-rods" are, 
also, called for. The défense assails the patent, (for lack of invention,) 
and also dénies infringement. 

The history of the art shows that "body bôlsters" (so termed in con- 

tradistinction to truck bôlsters) in form and gênerai structure, similar to 

•the complainants' bolster, had long been in use, and adapted and applied 

< Beported by Mark Wilks Collet, Esq., of the Fhiladelphia bar. 
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to trucks, before the camplainànt's alleged invention. The " Nangatack 
trùck bblster" is of this description; and difiFers from the complainaiits' 
only in the absence of "flanges" on the loWer bar,* the wedge-shàped 
bîocks, and the "guide-plates." It was fastened rigidly upon the truck; 
the springs being placed over the journal bearings, imparting a ewinging 
motion to the carriage on which the sides of the bolster rest. This his- 
tory furthér shows that bolsters composed of single, heavy straight bars 
or beams, with the ends resting on springs (so as to allow them to swing,) 
and kept in place over the springs by guides, had long been used. Such 
were the "Diamond bolsters." 

It is thus seen that what the complainant did was to transfer the 
"Naugatuck bolster" from its rigid situation to that of the "Diamond," 
and add flanges' and guide-plates to the lower bar, and the intermediate 
wedge-shaped blocks. Did this require invention? What constitutes 
invention, within the meaning of the patent laws, as bas been said in 
Duster Go. V. Levy, ante, 381, (decided by this court at the présent term,) 
bas been so fuUy and completely discussed in the numerous cases in 
which thé'qliéstibn has arisen, that further élaboration would be waste of 
time. TWo-thirds, probably , of ail suits brought to enforce patents, haivé 
involvëd it, and more time has been employed in its elucidation than 
has been expended on any other question of patent law. As remarkéd 
by the suprême court in HoUwter v. Manufacturing Co.,. 118 U. S. 59, 5 
Sup. Gt. Rep. 717, a device which displays only the expected skill of 
thé iriakei"8 calling, and involves only the exercise of the ordinary fac- 
Ulties of reasoniug, upon materials supplied by spécial knowledge, anid 
facility of manipulation resulting from habituai intelligent practice, is in 
no' sensé a créative work of inventive faculty, and such as the constitu- 
tion and the patent laws aim to encourage and reward. It is sotne- 
thiiig, as the court furthér says, (at page 72,) which springs from an 
"intuitive faculty of the mind, put forth in the search for ueW results, 
or liew methods, creating what had not before existed or bringing tO 
light what lay hidden from vision." In other words, it is a new thîng 
prodUcéd by the exercise of the inventive or créative faculty, and not 
by -the employment, simply, of common reason, applied to existing and 
knoWû facts. In HoUister V. Manufacturing Co., the improvement in- 
Volved' exhibitéd great ingenuity, and was of much value, aiid'yetthe 
court held it to be without patentable novelty. 

In this view of the law, does the complainants' improvement shoW in- 
vention? Surely the transfer of the " Naugatuck trUck " to the situation 
of ihçi ;'lpiamorid,"did not require invention. The ad vantagesof resting 
the bolster on' springs had previously been discovered,^ and the méthod 
of doing it successfuUy been applied. Ail else the complainant did was 
to add the "flanges," the "guide-plates," and the wedge-shaped blocks. 
1 am unable to see any especial advantage arising from the latter; addi- 

^I also find, on doser inspection of the "Naugatuck" bolster eihibit, the équivalent, 
I think, of complainant's "flanges. " The ends of the lower bar are turned up and laid 
back, so as to meet and support the ends of the upper, serving the same purpose as tbe 
"flanges. " The latter must therefore be regarded as old. 

v.43F.no.5— 25 
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tioi)^:«^|i:)n9nsji»' post^ipn thjckening, tbe,bg.r ends, i^ovtld seem tQj,ï^^er; 
t^ftp^e.|jurpose; 9,04* l?(^i(36s, tb,e respondent do^nçitîjset^iwl; "t^el 
"gVîJderpiajtes" dpi not paatepally dljfifer from the old g]uides,,foji; seryé, 
any iDew purppse. ;The|ysjfre intended to keep the ends inipjljaceoiver 
die; sprifîg^. The sîiggestijpp that they afiford support to.jthe uppei; bar 
is witl^opt force. If j(|ui(?|i additional support were n^çjied,,;iit,could,as 
wdli be( Ql;>tained by inere^si»g tb^ thickness of tbe endsof tbejçwer bar, 
or addjng ^n additional^shprt bar or pl^te thereto; an<^,,besjdes, some, 
pfibp olct guider mçMUiably.aferdsiniUar support,. ,X^^ flange^' aje 
useful, as they serve to reiniorce the bolts, and thus aid in maintaining 
tbei a4jiq,?|jtQ(Bnt of theb^ i^S^^s. But flanges are ayiory old and conanaon 
deyiçe,, an,4 haye long l^en a,pplied tp analogous u^es, I think any^pq,»" 
çhai^ipipfprdioary skill iiO suph work, directed to reipfprce the, boljl^,.and. 
addifwrti^er security to the, end adjustment, would do it as tbe patentée 
didj^pjfhy flue^ns of a sJLiiftp}e..box, (^heplain équivalent of what heused^); 
as.JÈfj Mpntz, a rival patentep, did. ; Such would be thîe mqat obvipus, 
metjhii,ofa,çcompliahing,it.; r , 

T^g,,tiru88-rods describedin the ea^l^r appIicat;ion, (but no longer em- 
plpyfd^, are also old devAçes, and were in Gpmmon use fpr similar strupt-r 
urCiS jlpçig bef orp the patenjie^. eniployed^hem. If npt previpusly used; 
in boii3tei^,''their appUcajtjpnio that, purpose would pot require inven-; 
tion.ii .^uph new.use would clearlybe.analogousto the old., And, morer 
oyepj they are adinitted to be,unmiateyia:l by the, abandonment of their 
uspi v^^^th « prédisposition tp su^tain the patent, tecavjse of the pre- 
surïiptipn.,|afr^sing.froro itsigrant, and becauçe the patentee's work bas 
som^ ài^t>,, I find niyself unaUp tjp dp so. Whetbier the parte of thp 
bplster ibe cpnsidered separately or it\ combination, I, cannot find patent- 
ab|j^<noy|Blty in what the patentée did. . 

Th^idootrine of estoppel, to which cowplainant appeals, on account 
of Mr^ltfontz's, application for a patent cpvering substantially the game 
çosmbinatjpn, and the propeedipgs junder it, does not apply, Without cpi^- 
sidering wh;Çther it would ^pply tp Mpntz, it is sufficient to say that the 
respopdent is npt Montz, aiid isipot bound ,by bis acts, ; Theoircumr 
stance that he was in its ppiployment at the. time is qnimportant. Ile 
was nptfinplpyed to represent it in the patent offîcp. His application 
tbere> aiv^ # be dl<l l'espepting it,; irere on bis pwu açcpunt. .A decree 
may be'prepared accordingjy. , ;. 

'Seeto^t-nptç 011 precedingp^ç, , 

*Oii re-ezEunination of tb^ exhrbits.slnce t^e foregobig opinion was wHttéii, I ihid 
furtUer tliat^4»tiéai-t>oaB" &i«%howta 6n tbe old Hdbai^ bolster; and In Ur. MoCàrty's 
teatteonaf, a^^pag%9^, be eay» b^idP^ pot oUtoi^friiftgeiuoat of ^ese rods^ 
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YôtJNG et a7. p. Jackson. 
•'■'■''■ (Ctreuit Court, s. D.New Tork. July 81, 1890.) 

FiTBNTS yoK Invbwtions—Novï;i.tt— Machins i^ob Sawino Stonb. 

Lettert patent No. 332,730, Issued FebrUâry 17, 1880, to Hugh Young, tôt Im- 
provtiments in a machine for sawing stone, coDslsting of the comblnation with a 
reçiprocating saw-gate of means for feedlng and wlttadrawing the saw-blitde 
towaWs or away from the guides gôvernlng ils reçiprocating motion, without îm- 
{Kkiring the parallelism of the saw-blade to the guides, are void for want of nov- 
elty, being merely such a combination of différent inventions previously patentfsd 
as to' allOw each to worli out its owti effect without contributing auy new functibn 
or mode of opération to the other. 

■In Equity. Bill for iaMngement of patent. 
Edtoin H. Brown, for oompïsxinants- 
George Whitfidd £roion, for défendant* 

Waixacb, J. The patent in suit, No. 222,720, granted Februaryl7, 
1880, to Hugh Young, covers iraprovements in a machine for sawing 
stone, The invention to which the first daim ofthe patent relates Con- 
sista, as ;the spécification States, "in certain novel constructions and com- 
binations of parts, whereby a reçiprocating saw-sash, moving alongguides, 
has combined with it means for the feeding and withdrawing the saw 
toward or away from said guides." That claim, which is the only daim 
now alleged to be infringed, is as foUows: 

"In toachinos fi)r sawing stone, thecoraliination, with a reçiprocating saw- 
gate or sash^of means for fe<?dlng and withdrawing the saw-blade tuward or 
away from the guides gpverning its reçiprocating motion without impalring 
the parallelism of the saw-bladt; to said guides, substantially as specided." 

As desçribed in the speciâcatiqn and illustrated in the drawing, ^he 
machine consists of a main frame and a secondary frame or saw-gate. 
The saw-gate or sash is the ordinary rectangular frame in which mill 
Baws are stretched, formed of two ends, each of which is composed of two 
posts, and the ends are connected by a transverse bar. The ends of the 
saw-gate are supported by guides attached to the main frame, which al- 
low the gâte to be reciprocated on the line of the guides. The reçipro- 
cating motipn is commvinicated by any suitable mecbanism. The saw- 
gate carries a blade, which is set in a plane parallel to the guides, and 
is attached to carriers capable of being moved witbin the gâte to and 
from the direction ofthe guides. The spécification states: 

"Xbç blade is not carried directly by the gâte, but by carriers, which are 
arrangea so as to be capable ôf a syncbronous movement wlthia the ends of 
the gate^ or, in other wQrds, of a movement in direction at right angles, or 
thereabouts, to the reçiprocating movement of the gâte, to eSect the feed and 
witbdraw thé blàde, and thia without aflecting or interfering with the paral- 
lelism ofthe blade to the guides." 

The arrangement ofthe carriers which permits this moveniént consista 
înl^att of the posts of the gâte ends, vi'hich serve to guide the carriers; 
and. all'6^ them to play in a plane at right angles to the guides, and in 
part df-tiie devices foractuating them siniUltaneously andion â pèrfectljr 
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parallel Une with one ancrther. Thèse actuating devices are preferably 
indicated in the spécification as consisting pf feed-screws, one threaded 
to each carrier, which iare conriectéd wîth crié another, and controlled 
by a cross-shaft with apur-gea^ arranged or^ the transverse bar of the gâte. 
In opération the blade is attached to each end of one of the carriers by 
tension biickles or straps, and the carriers are actuated by the screws tb 
feed the blade to a position to a brade the stone to be sawed; the saw- 
framè is then reciprocated, thus reciprocatihg the blade; and, when the 
work is done, the blade may be withdrawn by the screws from the place 
pf itsreci procation. The claim is a broad one for à combination of the 
saw-gate with the means for feeding and withdrawing the blade se that 
the blade will be constantly maintained parallel with the line of its re- 
ciprocating moveraent. The means for feeding and withdrawing the 
blade consist of those which hold or carry it, and those which control its 
transverse movements, and include carriers between which the blade can 
be strained or stretched, together with àny suitable means to move the 
carriers synchronously, and maintain them constantly on a perfectly 
parallel line. 

The question in the case is whether there is novelty in snch a combina- 
tion-, in view of the prior state of the art as disclosed by earlier patents 
or publications. A machine is shown in the patent to Funk of Janii- 
ary 28, 1873, which describes a saw-gate which is reciprocated on guides 
longitodinally, and having a blade reciprocated by the gâte, and attached 
to carriers capable of being raised and lowered in the gâte itself, so as 
to be fed and withdrawn from its work without moA'ing the gâte. In 
that machine the blade is stretched between the two ends or legs of the 
■^ate, and attached to carriers (or slides) in each leg, which play in guides. 
The blade is raised and lowered in the gâte by a cord and windlass at- 
tached to the main frame of thè nlachine, and connected with the car- 
riers by ayoke depending above the gâte, the arms of which aréattachéd 
^0 the carriers. By turning the windlass the carriers are raised in' the 
^idës 'synchronously, thus' raising the blade from the place of itsTeeii>- 
'rbèation. Byrelaxirig thè' windlass the carriers' ând blade drop to the 
^)îace'bf récîprocàtioh by ^ravity. A machine having ail the éléments 
of the clairh except the indepehdently adjiistable blade With its holditlg 
tïevices is described in the patent of Ybung, Young & Hubert, of Fébru- 
iài^ 16, 1876. In that machine theblade is attached rigidly to the legs 
bf thè gatè, and the gâte itself ia mdved'to and from the place of thè re- 
ciprocating work, thus moyirig the blade^ by feed-screws in each leg coii- 
iTolled from above by a shàft with %pur-géar. The legs move simùlta- 
îieouëly, and maintain the blade perfectly parallel at alii;imes with the 
iinè of its reciprocating movement. The patent to Stearns of Septeni- 
bsx, 19, 1876, describes a maçhjne in, which the saw ismounted upon and 
reciprocated in the main frame of the machine, and fed to and witb- 
jJraW|Çi, from the place ofit^,reciprocation:by feed-screws threaded in car- 
riergin the legs of the^ frame, apd rotated by a Connecting shaft with 
intermediate gearinga _ajjrapged on the transverse bar of the frame. The 
(ieylces fox f^ciifating tËi,e blade, transversely are thè same as are described 
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in the; patent in suit, and move both carriers simultaneousîy and on a 
ipérfeetly parallel plane. The provisional spécification of Graham & Grâ- 
hani^ filed with the English coflimissioner of patents July 31, 1876, dé- 
scribes a sawing-machine having a novel method of mounting and àetu- 
ating the reciprocating blade. They state: 

, "We employ a strong, rectangular frame, which reciproeates or runs upoji 
pulleys in suitable guides in an outer frame, and witliinthis frame wemoarit 
one or more blades for earrying the diamond cutters bo as to be capable of 
bei;jg raised or lowered with respect to such frame in a perfectly parallel di- 
rection by a vertical screw at either end, geared togetber In order to adjuat 
such bladé to the thickness of the stone requiring to be cpt; and which sçrews 
also serve to feed the blade as the cutting opération proceeds. We also erp- 
ploy a right and left banded quick-threaded screw at either end for the pùi'- 
pose of raisin g the blades and cutters from contact with the groovebeihg eut 
in the, stone daring that portion of the stroke when the diamonds are not cù8- 
ting. Thèse screws are actuated by star wheels flxed npon their upper ex- 
tremities." ; 

Npne of the earlier patents describe a sawing-machine having a saw- 
gate distinct from the main frame, and reciprocating on guides, which ib 
provided with carriers which permit the blade to be moved independ- 
ently of the gâte itself towards and away from the line of the reciproca^ 
ing moyement by devices which maintain the carriers in a positive and 
constant ;parallelism to the line of the guides, and actuate them synch'- 
ronously. The Graham provisional spécification is only valuable as 
indicating that Young was not the first to conceive the idea of mouiit^ 
ing and; actuating a blade in a reciprocating saw-gate so that it could bè 
fed and withdrawn from the place of its reciprocating work, and hèld 
perfectly parallel during thèse opérations, independeritly of the gaite 
itself. The machine of the Funk patent does not contain the combina-^ 
tion of th^ olaim, because it does not hâve the devices which actuate th« 
trangiYer^e mqyements of the blade, nor devices which perform the fiinfr» 
tion of those of the claim. The; carriers ar&: not cohtrolled or actaàtedj 
by devices which maintain them in rigid parallelism with one another, 
but are controUed by a loose connection with the main frame. The 
windlass actuates the blade in one direction only, viz., away from the 
line of its reciprocating movement. The devices do not feed the blade 
towards the place of its reci procation, nor maintain it in a positive and 
constant parallelism with the reciprocating guides. The machine of the 
Young, Young & Hubert patent does not bave carriers which allow the 
blade to be moved transversely to its reciprocating movement, independ- 
entiy of the gâtes. The machine of the Stearns patent lias no reciprocat- 
ing saw-gate, and this patent is an anticipating référence only, because 
the devices which control and actuate the carriers towards and away from 
the place of reciprocation are the devices of the claim in controversy. 
But the Funk machine has ail the éléments of the claim in controversy, 
except those devices which maintain the carriers and actuate them in a 
positive and constant parallelism with each other, and the Stearns ma- 
chine has thèse devices. It is manifest that thèse devices could be re- 
moved from the carriers in the Stearns machine and substituted for the 
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fyffk^^.çQvii' «ai ynndikiB& m the Fûnk madbina; aradiibïit to tratisftii 
.tkw^ intflir^he lattéfijjàlQd brîng Ihem int6 efficient coopération witjï 
aÙ thp/^tithçr: parts, itiis qnly neœssary to thread the feed-screws to the 
fiair!PW,;ai>diattaçh thel intermediate bearing to the saw^te, just as the 
screws are threaded and thegearing! is attadhediin the Stearns ma- 
içhinçit, Jt , wpTild be, p^^t ,. at ^ glanoe to any. compétent mechanic, 
.^layi^ig ,tlj,ei.twO;Wa(chJjîes!i.before;hiiu, that the dewicés for controlling 
the îcafriens of the Stearns machine côuld be impèrtéiî ihto thé Funk 
machine,' aiid substituted 'for thé devîces performîri|' tjiîit function in 
tbât 'nSçÀcTiinlé, by me^èlY rittàching them as tbey were attached béforç; 
andv lJiàfi;;When''thi|,' s1jO\i14 be dope, tbey would perlorm precisely 
the a^ine .fupctionsi^ t^be Funk machine they do in the Stearns ma- 
chine,, ancî that the pther déviées of the Fuhk machiné would perform 
their normal: ftanctiohfe and no other. When the devices from bqth 
of th«s© aiachines arô thiis broûght togèther ihto juxtaposition tbey 
severally and conjointly do the same work tbey did before; the sdw-gate 
reciprocates,_thecarriersJ>old the blade, and the acitnating devices niain- 
ipin thecarrters in a positive parallelism, and niove them synchronously 
with.^cb other, juètas,th«y did originally. It iS not invention mèrély 
to bringold devices into' such a new ;juxf aposition as will allow each to 
work out its owfl effecti Wiithbut contributing any neW function or mode 
of opération .to the iotber. In reaching the conclusion that the Funk 
machiiïe ie the macbiiM of the daim in ccntroversy when the devices 
for contfolling thecarEiersofthe Stearns matehine are substituted for its 
devices to do this work, the circumstance is not ovferiooked that in the 
machine of Stearns and Funk the blade is stretched in the carriers in- 
stead of being Strained. ; If the daim in controvérsyincludes devices for 
straining l^e bisde in the oaniers it is perfectly obvious that any com- 
pétent maehanio would adopt the one mode or the other of hanging the 
blade according to the character of the work to be , done and the tbick- 
&es8 of the blade^ Thei bill is dismissed. 



. U •>' I.: 



, M-- 



.V, ■::■'. i:-- ,();' :U r-: ■•' ' '-lit ■'> ' 

.-i-^ . ' ^ ■ ■.:- ■■'■' .^^i! ,T'0''' ''' ' 

.■'.;!; f.ii ;■■■ ■;.:,' .,': -. I^i(:; Oiii.i ;■:! i 



BojWEB Bapff RosTiiEsa IèonCo* v:WikS£ Eostiess Iron Co. 

. . . . j I , t , 

(OireuU Cmrt, 8. DyNew York. jJrùyW, 1830-) 



1. E<JOTTT PlBADnfO— EXOltPTlbîîS TO ANBWEB.; ji, 

New matter set np In an ansWër as a substaiiitTe défense is not snbject to ez- 
. .ceptions. ' i i.if: . .■;■ 

Exceptio'ns which fail to 8t»te the charges In the blU to which the answer is ad- 
dressed, and the exact terms «f the answer, taré too' gênerai to be considered. 



In Equity, On exceptiops to answer. 
Bîair écÈuddf for complamRXit. 
W-Uter & Kenyon, far def^ïid&nt. 

Waixace, J. The first five exceptîonsto tfaë answer of the défendant 
fpf insufSoieney are overruled becatée they rqlate tO new matter set up in 
the answer by way of défense, and not to mat^içr which is not suflBciently 
respongive to the interrogatories of ihe bill» A: substantive defensOj 
not responsive to the inquiries in the bill, butconasting of new matter, 
ejçclusivejy, is not the subject of exceptions. Exceptions only lie to an 
insufïïcient discovery, or to scandai and impertinence. Adama y. Iran 
Go., 6 Fed. Eep. 179; K S.v. McLaughlié, M Fed. Eep, 823. The 
rem&iniiig three exceptions to the answer atetaken in form and manner 
entirely too gênerai. "The exception shouid hâve stated the charges in 
the biÛ aûd the interrogato^y applicable thereto to which the answer is 
addressed, and then hâve stated the terme ofithe ana^er Verbatim, sothat 
tiie court, without searching the bill and ana*?er throughôut, might hâve 
at once percéived the grounds for the exception, Sand ascertained its suf» 
ficifency." Brooka v. Byam, 1 Story, 296.i The exœptious are overruled*' 



Kemp ». Bbown e{ aZ.: 

j (District Cowrt, J5. D. XoMisiano. Depemb^r 14, 1889.) 

1.' ADionALTr— Dahàobs on DisMissii. or LibeI/— UALioiotr^ FscsEOCTioir. 

One who Ubels a ship in good f aitb ànd withbut tnallcâ, and f ails in the «ntt, bf 
not Uable therefor 1d: an E^tipn ex deilctô. 
8. Samb— Practiob— Cbosb-Libbi» 

On disdalsstU of a libel, à 'oross-libel which Is ndt so co&nedted with the tobject- 
iMtter of the libel as to be m^ntainable must:also be dismissed. 

,. . In ÀdtÇÎralty. ' .;',;,■:■:.:: ., -■-:- ■^it ■;■ '■■'::-<:-.i 

y- ^. Wr. ifttniwiflrton ^nd Horace; £. I>M/(>«r^^^ ; 

BayneiDeii^eik Bayne^foT T^pondentB,,,, y^,: ;. 

. Bi{^im8Sj.;J> ! This isa soit for damages. for tto.' alleged ;seîanre of a 
VQSseli. tàe 8l«Aïa-Bhip ; Clifton, which waa owned M the tiœe of seizare by 
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the North Atlantic Steam-Ship Company, Limited, of the estate of which 
libelaftt is liquida toi*. Thé facts attending the sèizure, Hecessary to 
be considered, are as follows: ^rown Bros. & Co., bolieving that cei- 
tain drafts drawn by the master of the Clifton cffTried'a lien upon the 
vessel, and that they were for necessary disbursepients in a foreign 
p.prt> libeled the vçssel. They libeled her ou;tbe28|h.day of March, 
1888, and released her, and discontinued the suit, upon the 22d April. 
Eour days after, it appeared by the master's testimony that. the, agents 
from whom Brown: Bros. & Co. received the drafts, at the time they were 
drawn, had no need of funds, but were supplied with funds sufficient to 
enablethem to make ail necessary expenditures foi? the vessel. Dtfring 
ail the time of détention after the disclosures made by tHe master in his 
testimony, the vessel was held by other libelants. .On the day after 
seizure, Brown Bros. & Co. consented that an order should be made al- 
towlngthe unloading of the vessel as if there Was no seizufe. -= 
' -There are two questions preserited by thèse facts. First, as to the li- 
abîlityof a party who, in good faith and without malice, cornes into an 
^dmiïalty court and libels ships oï vessels, and fails in his suit. The 
piacticeand rules in admiralfy reqùire that ail parties, except mari- 
Bersj sbâll, before having admiralty proeess against a res, give a bond in' 
thesum of 8250, and further cohtairi libéral provisions for the release of 
theïVessél on bond. It has, been arged very strongly by the proctor for 
the lihelant' that, notwithstanding this, even in the absence of malice, 
and with probable cause, he may recover actuâl' damages. He relies 
upon thelaw of this state indèpendent of admiralty rules and practioe.' 
But' I -understand the law in this state to be' as stated by the suprême 
court au' Trarmt (h. y^ McGerrm, 13 La. Ann. :2i4, 'ffhere it is held 
that no action lies, for . bringiijg a civil suit, where.'{)laintiff failsy un- 
1^ it he alleged aqd shown to -be/malicious, and without probable 
cause. I think that, under the settled practice in admiralty, suits may 
be brought, and proeess issue in suits, in which the libelant fails to es- 
tablish his cause of action; and the libelant, in good faith and without 
malice, will not be responsible ex delicto, but only upon his bond. This 
suit is brought, not upon'Sny' bondy but isa;- ddicto. I think, therefore, 
this fails within the uni versai doctrine applying to ail courts, admiralty 
and others, wKich'is eti'utidàted in SteîMVÉ v. ôMneftom, 98 U. S. 187, 
that adviçe of counsel, and an honest belief on the part, of libelant t^ai 
1j,« ïW^ aèîiig rightful remédies,, .exemptss him from a suit for a wrong. 
But it is urged with great pertinacity, and nurnerous eaées are cited to 
sjustaji» t^he rule of law, that wheye the, court is ^iihout jurisdiction 
the'pïaintiff is a trespasseri But tbe court hère had jurisdiction; for ju- 
risdiction dépends upon the issue presented by the pleadings, and the 
libel states a case where the court of admirait^ had undôùbted jurisdic- 
tion, viz., advancés-fo 'tbê' tiitfàter iipon the crédit of the vessel, iû a 
foreign port, for necessary disbursements. ' The faiîurie of the libelarit in 
the original suit was not from want of jurisdiction, but because the facts 
«reffedifféWnft fron* what ttiô vôSigél's '^gehtâf rtiàâé ttSm lippeài* tô -be. 
Ttisgteàtprindpleîs thatj'in order tosôcure the' administration of'jttS- 
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tîcé, and to make the detennination of dîspated rights possible in human 
tribunals, suitors should be allowed to corne into court and prefer their 
complainte freely, and without any penalty in case of mistake, so long 
as they do this in good faith. Originally, ail suits were commenced by 
the arrest of the person, or the attachment of the property of the debtor; 
The rule bas always been that good faith exempted from liability for 
damages even when property was attached. In the common-law courts, 
attachments bave by statute been restricted to specified cases, and thèn 
only upon a bond with surety. A similar reqnirement existé in the ad^ 
mirai ty,which exacts an indemnifying stipulation before there càn be 
any process in rem. A statute of congress further protects the owner of 
clairaant of the vessel, by permitting immédiate release upon bond 
Tvhich takés the place of the res. In the common-law courts and in ad- 
miraity, wherè arrest of property is permitted, any actual damage ma^ 
be recovCired under the statute, upon the bond or stipulation; But 
no suit exbept upon that statutory contract can be maintained tinlesâ 
malice is' alleged and established* The rule is Correctly stated in Hender- 
fon'v: Three Hundred Tons of Iron Ore, 38 Fed. Rep., at page 41. Intbfe 
last opinion are citedthe early caises showing that the rule as to the rièht 
to fecôver for seizure under process in admiralty is the sattie as that àdi 
judged, ia SteWàrt V.Sonnebom, to be the gênerai rule in courts as to thé 
ïight to recover darnages wrought through judicial process. In this casé 
thel-è can be no doubt of the good faith of the défendants. They comf 
tïîienced thèir suit under the advice of learned proctors. They consertted 
to the seizure being qualified so as to do the seized vessél the least harntfj' 
and discontinued the suit very soon after it was discloséd by the testi- 
mony of the master that their obligation could not import any lien upon 
the vessel. , The form of the obligation, and the usages of the master and 
agents of vessels, inight easily bave induced, and did induce, the belief 
oh the part of Brôwn Bros. & Co. that the agents of the vessels weïé 
Without funds, and that the drafts were drawn against the vessel. My 
conclusion, thèrèfore, is that the libel must be dismissed. ' ' 

The cross-libel is not so connected with the subject-matter of theiibél 
as to be maintainable, and must also be dismissed. 



The Mildbed. 

{ClteuU Court, E. D. Michigan. July 28, 1890.) ,= 

■1 

UutlTtMB LiBNS — MaTERIAL-MeK. 

The lien of a material-man does not attach to a wrecking outflt leased by the owner 
of à tug, not as a part of its gênerai equlpment, but for a spécial purpose, althoùgli 
a part of such outflt is attached to the hull and deck by timbers and bolts, and libel- 
ants supposèd it belonged to the tug, and bad never beard that a third person 
clàimed an interest in it. " 

(Syliabus by the Court.) 
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, ; ,; Jfl; ^^Qij]i-alf y. Oh fle^jfjq^.^f , Jî^Rij^S; M. jMîîCprinîek for sarmaiei ot 

-jj.j^etitiopèr! sel foribr.^h^l h^^s^î^i the sole pwi^ier of a ,wreckîn,g"pjitfit, 
çpnsistii^g , pf one.i^u.Êfalo :^ûpleX;'fiïeTixurnp,;i',cip(i feet of hoéë, one 
steaBa.Bypljiçn an4 jipse, ^çorf^iâpn;; tihat in Jijné, 1837,, he leaçed the 
fiaaie;to,^^ owher offljieMildrefi, one Laura W.,Shaw, for ûie mvq ôf 
$98 pçç,,ye£^r, to be.us^d upqn, the tng Fish,,ftnd,àfterwards upon the 
tug î|^|dred, of which Sha,yf Wap the owner j Xlfi^ï sàid owner has no intér- 
êt ij^ sf^ph; outât exc,^pt as lesfeç; that the marshal seized said outiit 
whiifî thjB ^me was upon t^e tug W^ fl/oresaid, upon an attachment against 
^he:,tug;)ti;iattheisa,ine| i^ op part ptthe gênerai outfit of the tug, but ip 
the indiy^^ùal propej-jty 9^ the petiiioner. Thèse façts are not disputed, 
Ijut çertaja affidavit8.,prc^^ced,fay; libelanta tend to show that, during 
Àe^seasonoif f889, the tug was epgaged in towjihg upoQ Saginaw river, 
àpi ^!!'hftibpEsiness'"o^ ai fire-tug^ondet contract with mill-owners and 
ptb^rç «^t,Sa^àaw;.that,;the âjierp^ïnp in question ^aa firmly and per- 
ipajç^qntly, attached tp thé huU by heavy timbera and bolts, and was also 
jtttaçhed l|»y pjpes to thesboiler ^d to the séa-coc^ and that one of the 
cylin4ep;^aftfi,rmly atfaïçlieii tqthç deck; that libelants supposed that 
the pump.apd connections belpngéd to the perspn who owned the tug, 
and n^ver heiard that any one el^ had pr claimed an înterest in the same, 
until.aftei; the Ubfl was, filedj that ^he tug is pld, and of no great valuie, 
findt that,i; in extendipg crédit |tp her, for the fuel for which this suit is 
brpnght, .l^befants reliç(j, nppn the tug as a fire-tùg wîth the said pump 
andjCpnneçtipns attaçhedthereto. , 
7. Tfi jfliney, for the motion. , 

Browji, J.,, There is no question that und^er abill ôf sale or attach- 
ment against a veçsel, "her boats, tackle, apparel, and furniture,*" ev- 
erything passes which ia on board the ship, and nsed for the business 
in which she is engagedj if it belohgs to the owners. 1 Pars.^hlpp. & 
A,dm. 7;8., The question in.this case ïswhether the word "apparel" or 
"appurteriances" applies to property which has been hired for the use 
of the vessel. There îs a sïngular want of authority upon this question, 
the one in point being that of The Edwin Post, 11 Fed. Rep. 603, in 
which it was held that a wrecking apparatus passed under an attach- 
ment, although not belonging to the owner of the vessel, if it was on 
board by the consent of its owners at the time the lien upon the vessel 
accrued, and thus furnished an in^uceniept for the crédit given to the 
vessel. The authorities cited by the learned judge in support of his 
opinion are not in rP,©jnt, except ço far, as they define as to what may 
properly be considered "appurtenances" under an attachment in an ac- 
tion for damages. In this case there was no satislactory proof of the 
àèj);a,ratî'pi^' bf tneb't^îjeï^hiî) pif the:,8hip and wrecking appairatuà; /the év- 
idence rather tehdihg to show ihatboth the ship and apparatus were 
b#tifed by a wrecking ëôtnparly which had voluntarily placed the mate- 
rial on board the ship, and furnished an inducement tp the sailorstoen- 



lîstin the wrecking Bervîce. In the case under considération, the proof 
is clear that the fire-pump and hôèe befonged to the petitioner, and had 
been leased to the owner of the vessel at a certain fixed sum per year. 
New, while it 13 quite ti'ile that if scû )&ùiiie v^sàel be leased to a char- 
terer, debts contracted by hini for supplies furnished to such véssel would 
coiistitute a liedj' ï am not prepared to say that thià bùle would apply to 
property hired by him, not for the gênerai outfit of the vessel as a ves- 
sel, but as an outflt for a spécial business or ojbject. , i';àm rather in-' 
clined to think that the common-law doctrine ià iielation to fixtures wonld 
be applicable to a case, ofthis kind, and that, unless there was an in- 
tention on the part. of the owner of the outfit that it ehould become a 
part of the permanent appurtenances of the vessel, he would bè entitied 
to reclaim it. X^e tendency of modem authorities is to hold that the 
question, whèther a pièce of property has beçome afixtureor not, is une 
of intention as between the parties to the original contràct; and that the^ 
courts will not hold such property to be a fîxture unless it was the obvi- 
ous intent of the owner that it should be so considered. Orippen v. Mor- 
risony 13 Mich. 23; Manwaring v. Jenison, 61 Mich. 117, 27 N. W. Rep. 
899; Fen^g V. QMÎm6^, 41 Mich. 2Ô2, 2 Nv 

It sëéttis to rSé that it would bethrowing a needleSs obstacle în the' 
way of maritime commerce tô hold that a master côuld not hire, nor an' 
owner JeridiP'erfiOriâl property for the use of a vèsisèi eixcept al the risk» 
of its becomihg'a part of such vessel, and liable for its debts. In the- 
salvagè busitiéési particularly, it is the constant practice of the owners: 
of steam-tugs tb hirea wrecking outfit for therescueofvesselsindistress,' 
but it bas nevét bèen supposed that such outfit waSsubject to the lien i 
of tlie sailors for théir wages, of the nlatèrial-men fôr their coal and pro- 
visions, or of the oWner ofthe salv^d vessel for thé non-performance of 
ils contràct fïtt thé part of the tugs, whethér sûtjh third parties knew thati 
such outfit dîd not belong to thetug or not^ In such case the 'question i 
is not detènlninéd by their belief, but by the facti 

But, in order thàt thè rights ofthe partie ibay bè preserved pendingi 
an appêal, au Ôrdér will be enteréd for a sale of the wrecking outfit sep*, 
arate from the tùg, thïit petitioner be flt liberty to bid, and that the' 
property be délivëfi^ to the pnrchaser upon hisexecuting a bnnd to the 
clerk to pay the j)Urchasé money into côiirt wHenever he fihall be re-> 
qùired' to Ud'so.- / ■'' ■ '■■ ■■' 
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Î! ■ The Catalonia. 

t -■;■■: ■ ; , • 

The Rebecca A. Taulane. 

(District Court, X>. JfossacTittôette. April 18, 1S90.) 

1. CQI.M8I0N— Fpa — Negligbnob. 

'A steamer running at the raté oi more than seven knots in a fog so dense that a 
( :8bip can hardly be seen a^ the distance ot a ship's length is guUty of négligence, 
a, , Samb— FOO-HOEN. 

A sàUing vessel wbioh uses a fog-hom sounded by tbe breath instead of one 
. sounded by a bellows, as requtred by article 12 of the sailing régulations, is guUty of 
I, négligence, i 

,,iIP;.A.droir^lty. Cross-Ubelsfpr. a collision between theCunard steamer, 
Ç^taloniaand the schojoner Beljeoca A. Taulane. \ 

, . .GTe(?rx;.è upwtwiw, for the ûà^aignia. 
.^.E. P..Çafyer^ for the Rebecca À« Taulane. , ; .,, , 

Nklson, J. Tbis collision happened about 80 miles nprth-east of îîigh' 
Iftildfligbt, infa thick fog^jonthe Worning of July 14^ 1889, Tbe Cata- 
loeia.waa bouad on a voyage fiiom Liverpoojl to Boston, and was heading, 
dti,éiW,.eat for Boston ligbt. The Rebecca A. Taulane was pursuiflg a voy-, 
agei fcom Kiphinond, Me. ; to Philadelphia, with'a cargaof ice, She was. 
aaàlingionnthe Btarboardtack, clpse-hauled, steering a south-wesjterly. 
c;0;urse;ljyi th« wind. At about§:30 o'clock tbe ^ound of a fog-hprnwas, 
heatdiOa tbe steamer, and at tbe same moment the sçhooner was seep 
tbïojigh tbe fog by tbe lookoTit on the starboard bow, and reported. 
Tbeorder wasimmediately s;iven from the bridge to put the wheei to 
8tarbo(ard,.but before the order çould be executed it was changed, and 
theiwbeelordered hard a-poft, and the engines reversed atfuU speed. 
The steamer atruck the schoO;aeron the port side, just fprward of the 
jçaiti rÏÉtgingji eutting into her })alf the width pf the deck. The sçhooner 
was afterwards taken in tow by the steamer, but, the hawser parting,.. 
bef; raeit îwere :tçiken on board the steamer, and she was abandpijed. She , 
was afterwards picked up, by another steamer, and towed into this port. 
She àas; since fee«a libeled for salvage. Theiron plates in thesteruqf, 
the steamer were broken and bent by the collision. The ,fog sig^iftls pf , 
the steamer were heard to leeward by the men on tbe sçhooner for some 
minutes before the collision. The sçhooner made no change of course. 

Both vessels must be held in fault for the collision, — the steamer for 
not going at a moderate speed in the fog, and the sçhooner for not hav- 
ing on board, and for not sounding, a fog-horn of the class prescribed by 
the sailing régulations. The master of the steamer deposed that the 
steamer's speed did not exceed 6 or 6 knots, and it was argued that 
under the circumstances such a rate of speed was not immoderate.' But 
the estimate of the master was disproved by the entries made at the time 
in the log kept in the engine-room. Full speed of the steamer was 12 
knots, and according to the testimony of the engineer this was attained 



with 60 révolutions of the propeller. The engineer's log shows that the 
ship was running with 44 révolutions, or at half speed, and it was tes- 
tified that half speed was 7 knots. This must mean merely an estimated 
average half speed, since 44 révolutions would indicate nearly 9 knots. 
As the wind was light and the sea smooth, the ship was probably mak- 
ing much more than 7 knots. But if no more than 7 knots in a fre- 
quented part of the océan, and in a fog so thick that a ship's huU and 
sails could not be seen hardly more than a ship's length distant, that 
was clearly excessive. The Martelh, 34 Fed. Rep. 71. 

Article 12 of the sailing régulations provides that a steam-ship.be- 
sides her steam-whistle, shall be provided with an efiBcient fog-horn, to 
be sounded by a bellows or other mechanical means, and that a sailing 
ship shall be provided with a Eiimilar fog-horn, and that a sailing ship 
tinder way shall màke with her fog-horn, at ihtervals of not mor© than 
two minutes, when on the starboard taçk, one blast; when on the pOrï' 
t,ackVtwo blasts in succession; and when with the wind abaft the begm, 
three blasts in succession. The fog-horn on the schooner was a common 
horri, soUnded by'the breath. She did not bave on board, and tljere- 
fore did not blow, a fog-horn, sounded by a bellows or other mechanical 
nleaiis. Thé argument of thé learned proctor for the schooner faîled to 
çonvince me that the human lungs are an équivalent for the bellows.: I 
hâve already decided in two cases before this that neglecting to soûnd 
tïie régulation log-horn in a fog was a fault on the part of a sailing ship, 
unless it is shown with certainty that th(j omission could not bave catised 
thé collision. I qùote, as applicable to the présent case, the apt lan- 
guage of Judge Lowell, in a case arising under the old rules, where a 
sailing ship omitted to show a torch: ■ A ■;: 

'"Congress Has'rfefused toreliéve àteam-ships of the burdenof avoiding sàil- 
i(»g ships» boweyer ditficult it may be for large steamers to be handled readlly^ 
and ho.weyeif.easy for some light sailing craft; but thèy hâve imposed uppn, 
the latter the duty of giving notice of their présence by certain deflpite means. 
We are boiindi therefore, to l^elieve that the exhibition of a torch is useful 
Under ordinaiycircumstanees. Experts may perhaps be found to tesrtify that 
a moderate speéd is harmfiil, a fog-horn useless, and a torch actûaliymis- 
Igading,; bat the statute must be obeyed. The Hercules, 17 Fed. Eep. 606." 

' In this èase thé schooner's fog-horn was not heard on the steamer un- 
til the vëry moment she came in sight. A regtilation fog-horn, which 
must be SUppôsed to give a louder blast, might, and probably woùld, 
hâve bèeh heard sooner, and the accident bave been prevented. It was 
argued for the schooner that the steamer should bave held tô her star- 
board wbeel, and not pOrted, and for thë steamer it iô argued that the 
schooner should bave corne up into the wind when she heard the steamer 
whistie to leeward; citing The Zcidok, 9 Prob. Div. 117. The dis- 
position of the case upon other grounds rehders ît unnecessary to décide 
either of thesë points; but'neitherof them appearô to hâve much force, 
Becrée fûirlibela:nt on bùth caâes, damajges to be divided. 



j ffii; ; Thê SoHMHOT ;p, Thb; EBADma.* ' ; ; . 

,. ,.; ;, !.[-.■:■■., . The BEADisa, ]», The SdHMiDXé ' 

, (rWstrlct Court, ^. D* ?«»*»'«Vl«««*«' ^^W^l» 88, 189Q.) 

1. CottlCTÔN-^BETWEBN STEXM AND SaII,. 

A schooneiS'éloae-bàuled on hè'r port tack, beàdlng nearly north, and makibg 
about five miles an hour, and a, steiai^^er beading eastward, and making about elgbt 
miles an bour, were approaching on converging courses, and beld their courses un- 
til witbin S\ner lengtbs of eàob otber^ wben tbe scbooner ètarboairded and tbe 
steamer ported, and tbe vessels cfollided, The nlght was cléar, and tbe prépondér- 
ance of évidence sbowed tbat tbe scbooner's lights could bave been seen from tbe 
BteaméF wbén tb^ vessels were at léast a mile and a faàlf apiart. Beld tbat, tbough 
it was QQtestirelyclear.tbata collision wus inévitable if tb^ .spboo.ner bad hetd ber 
coursé, tbe steamer was in fault for holding her course until tbe vessels were in 
Biicb close prozlmity, ' ' 

8; Bami»— i)VTT lOF Stbaubb. * . . ; , 

A.schooner on her port taok m^iQg.nearly nortb, and a steamer making east, 
were approMcbing on convergibg ooùt'ses. Whën about flvé lengtbs apart, tbe 
Steamer, having, according to ^beritestinonyj seen tbe scbconer for tbe first time, 
ported, and stopped ber engines to svoid collision. Beld, the steamer was in fault 
for not yso'reversing ber eilglnès ib'well as porting. 

8. Suis-^CitAiiioit OF CoimsB Br SAiiiiNÀ Vessel. 

Aschooner and steamer were approaching on. converging courses. Tbe former, 
àf ter a collision bad D^cbmë appàrently inévitable unless a change of course was 
made, starboard'èd, to endëavor to pass astern of thé steamer.' At tbe same time 
tbe steamer ported, and miglft tbus t)>ve cleared ber if she bad continued ber 
ooùrsei. Helâ, as tbe steaiier bad Imprbperly continued her course until the 
suhôoner was in extrême ditiiger'bf coUlBion, and as tbe action bf' the steamer 
wbereby sbemiglit baveclearedber was.^nder tbecircumstanceevimproper, and 
à>ùld not bave béën antioipated by the schoonèr, ihe subooner was not ia fault for 
■ .:,<jhtogingherooursé. : 

In Admiralty. 

i Libel by tht« schooner Chargés E. Schmidt against the steamer Read- 
kig, atid crbss-libel by the Reatllng agaihst the Schniidt, l'Or damages for 
dôUisiotï.' Onthé night of Se'^éhibèr 23, 1889, the lihélant, « coasting 
scljdpriei'; With a cargo of ice Iroin i^^fdiner, Me., to Phîl^deJphia, whea 
n^ear the Crpss Rip light-ship, eastward of Vinyard Haven, sighted the 
r^pondenti/.running on a «onrs© CjOtivei^ing to her own at a distance of 
1 f to 3 miles away . The chaniiel at this point is about 2i miles wide. 
TIlie wjiid was nsar north-\ve^^,,Bnd brisk. Tlienieihtwasolear and fine, 
wij^hout J^injoop. The libelt)nt vyjap çslose-hauled on her port tack, head- 
iijg Qtiariy north. The; respondent wi«e heading^as(iWBi;di iW;»s neai* the 
çenter ol the channel, and under .^jjkjpion speeii, making labout 8 miles 
aiihwr, w;hilp the schooner w^^^iaking about 5, The vessels held 
tlj^ir-regpective courses until wii^hin; 6, lengths of each olher, when the 
respondent pprlted, and the Jit>elant,^iîr,bpar^ atabputthe same time, 
at]4 t^ir^ptly qajtne intp collision. Eaçb wlis injiired, and each is in court 

çlftiming compensation pr the other» ;; M 

■ Qwdis 'r^ioii&uà Mmr-y R. ,Eim^n4«i ior ihe S(Airïi\û\., the 

duty of the steamgr: The gtcanjçpçhovdd.l'^oye a sale and a«iple mar- 
gin of space. Tlie Laura V. Èose, 28 Fed. Rep. 108; The Gurden OUy, 

■Beported by Mark Wilks Collet, Esq., bf tbe Fbiladelphia bar. 



rm<¥edJMsp. 862; 'TheŒty hf Broéia(M^m> Fëd.'Re]^. 899; Thé'tkyèf 

-Spring^Mim Fed. Rep, 92â; TheOgmaë, S2 Fed. Rep: 922; WeMs i. 

i ;4rinrfr(M2ig'; 29 Fed. Rep. 218. The steamer must shapéher couïâë to 

avoidiebllision seasonably. The Garrdl,i Wall. 806: As lo the change 

■ ofcoursèi-of theschooner: Amistake iiï èxtiréinisisnéiio be imputed as 
•avfeult. :.21c Jo/iHson, 9 "Wall. 154; The Oan-rfi.S Wàll.306; The Mag^ 
j4HSmit&,:123.U. S. 355, 8 Sup, Ct. Rep; 152] The Elimbeth Jmea, 112 
UiS-SM^ & Sup. Ct. Rep. 468; The Qtdiz, 20 Fed. Rep. 157; TTie^Nor- 
walk, 11 Fed. Rep, 922; The John MfeM, 12 Fed. Rep. 511; Thé Ainier- 
ica, 4 -Fedi Rep. 337; 2%e £«<ï S., 19 Fed. Rep. 792; The Famtéy, 1 

: Fed..RepJ631; 2%eStateo/^to6amât 17 Fed.Rep. 847. 

John G. Lamb and Thos. Hart, Jr., for the Reading, cited, as td the 

■ diity of m isàilingi vessel to keep her course: The l'Veé Stàte, 91 U. 8.< 200; 
.^eamtShip O». v. iîwnièaii, 21 How. 372; The minois, 103 U. S. 298. 
1 And as ito the right of avessel todeviate froni hercorasewhenmeritremis; 

2%e €cimca,9 Wall. 630; 37i« ^HiaTica, 39 Fed. Rep. 476; TheMaiidio, 
Id. 605; The Clara Davidsm v. The Virginia, 24 Fèd. Rep. 763. 

. BoTtER,: J.j (a/ter ^eMngihje fada as above.) It wiaë the rèspcihdént's 
: duty to keep "gÀF; and, for holding her course ais she dM uhtil 6o ûèâr 
the libelant,^ she was in fault; unîess an excusé caïi' be found for this bon- 
duct. The proximity was dearly dangerous. It alarmed thé' oflSéërs 
, on both vesselsi as their acts at the titoe show. Each sôught by the 
-most prompt and vigorous efforts to éscape. The libelant's chahgé of 
course may hâve incréased the danger, in view of the reSpondeni's sndden 
i change, notihendiscoverablé. Whether the collision would hàVé been 
• avoided if she hàd heldher (iourse, is not clear; indeed, I consider itvery 
doubtful. Whether it would or not, however, the respondentwas clearly 
in fault for approaching so near, unless she could not âvoid it. ' She 
-says she could not, àhd tins is her only excuse; that the 'libéknt's 
lights were not discoverable earlier; that she had ii vigilant Ibok-oUt, 
and changed her course the inoment the lights came into view. I am 
satisfied that the libelant could and should bave been seenmuch ear- 
lier. Her lights were buming- brightly, and the night was favorable 
to seeing them- at a distance, The respondént's lights were seeh from 
;the libelant; when far; away,-^thewitnesses say 3 miles; it is safe to say 
1} to 2 miles. Diatomées cannot be accufatelymeasured nndeï sùch cir- 
cumstances. Wh}' then did not the respondent see the libelant's lights 
earlier? The suggestion that the latter vessel had been running her 
southward tack, and turned just before shewasseen, cannot be accepted. 
If she had been so running she should hâve beèn observed, and her turn- 
ing must hâve been seen. The suggestion is based on inference alone, and 
it cannot stand against the positive testimony of the libelant's witnesses, 
who swear that the vessels were miles apart while she was running north- 
ward, and when the respondent was first seen from her deck, supported 
as they are by the probabilities of the case. Why should libelant 
shorten her southern tack by changing in mid-channel? The wind fa- 
vored this tack, and she had every motive to pursue it to the south side. 
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Pn tfte pther the wînd was agaînst her. I cannot doubt that the faUure 
to se^iher resulted from négligence , notwithslanding the tespondènt's tes- 
, timopy respectîng her lookout. She must thérefore be treated as in fault 
for holding her course until the vessels were in daugerous proximity. 

She was in fault also for not reversing, instead of simply porting. j She 
was too close to rely npon the latter. It was unsafe. She niight pos- 
sibly haye passed astern, if the libelant had held her cbUrse; but this, 
as befpre said,;is quite pnçertain. She should bave considered th« dan- 
ger that libelant might falter and turn, as she did, under the circum- 
stances in wbich she was .placed. It was not unreasonable to suppose 
she wonld. Tp reverse was safe, and this the respondent should hâve 

W§p the libelant in fault for cbanging? She was required to hold her 
course, until jus|ified in b^ieving that a change was necessary to avdid 
collision. : She w^s notv bowever, required to ihcut greater risk^-^to 
takejtbe obaiîee of a m.erely possible or hair-bréadth escape. Did the 
circumçtanpeSjjustify a beUef tfaat the change was necessary? That she 
believed it necessary is clear; and she was in the best position to judge. 
JVV^as bier- belief reaçoqable,? / She saw the respondent at a distance, ^and 
• saiy |.|ia]t she jçept heriCpwrsej, «s if ignorant of libelant's présence^ or 
.jreo^les^lyjntfiiçidingjto cross her bows, until collision had become al- 
most,;if.çot qiii^gjjneivitable.; A Change of course in one if not both of 
the viEssels wasinet^essary. ., A fiWitinuance of the respective courses inust 
rpsultin, jmmediate disas^er. What was there to indicate that the re- 
spondent jvpiiilVdchaiige?, /liiano answer to say the; fact; that snch was 
her d^ty indipaiQd it^ : It Was her duty to do this much earlier; but 
sh§ did npt.,., iler coîîduct indicated that shè intended to pursue her 
coiirspj that. sbe was ignorant of, the situation, or reckless of the consé- 
quences. : Under .the circumstances, the libelant's only chance of escape 
seemed to be in doing what.ahe did. She could not.anticipaté the re- 
sporiderit's untin^ely and iniproper act. If the latter made any change 
at.tlnstime, it was reasonable to believe this would be by reversing and 
backing, for it aJone was safe and proper. The libelant could bave no 
wprning of ber attempt to turn as she did, until her head came around 
so as to exhibit her red light. Her change of course could not, there- 
fore, be discovered until the vessels were: virtually in contact. The libel 
is Bustained, and a decree will be entered accordingly. 
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Hamblin et al. v. Chicago, B. &. Q. R. Co. 
(CiroiM Court, N. D. nUnnU. Septemljer 8, 1890.) 

RXHOYAL or CAtrsBs—RBifAKDiNO— Décision or Fbdebax. Question. 

After overrullng a motion to romand a cause, which bad been removed from a 
State to a fédéral court on tlie ground that a fédéral question was involved, tbe 
federad court sustained a demurrer to tbe spécial plea interposed by défendant, and 
tbereby disposed of tbe only fédéral question presented for décision. Held, tbat a 
subséquent motion by plaintiS to remand tbe cause to tbe state court would be sus- 
tàinèd ùnder tbe act of cotigress of Marcb 8, 1875, (section 5,) providing tbat if, in 
any «1^ commenced in or removed to a circuit court of tbe United States, it shall 
appear to tbe satisfaction of tbe court, "at any time" after such suit bas l>eeQ 
brougbtor removed thereto, tbat such cause does not involve a dispute within its 
jùrisQiotion, said court shall dismlss sucii suit, or rémand it to tbe court from 

; whîcu it was removed. 

ÀlT'Law. Motion to remand. 

F. S.' Mwrphy and Frederick A. WîRoughby, for plaintifb. 

Smjek ds Allen, for défendant. 

; Oçïisp/AM, J. The défendant charged and received from ihe plain- 
tiffs for carrying live^tock from Gralesburg to Chicago, over the dèfend- 
ant's n^lroad in Illinois, a higher rate of freight than was authorized by 
the schedule fixed by th^ railroad and warehouse commissioners. The 
statute jvhich conferred upon the commissioners this authority was passed 
in 1873» (2 StarrA C. St. 1961,) and to recover the penalty forits vio- 
lation this suit was commenced in the state court in March, 1882. The 
Chicago,, Burlington & Quincy Railroad Company was formed by the 
consolidation of the Aurora Branch Railroad Company, the Central Mil- 
itary Tract Railway Company, the Peoria & Oquawka Railway Company, 
and :the Northern Cross Railway Company, ail of which were incorpo- 
rated and Consolidated prior to 1873. The gênerai issue and a spécial 
plea were filed in the state court. The spécial plea set out the charters 
granted, tp the constituent companies, the statute under which they Con- 
solidated, the articles of consolidation, and other facts; and averred that 
the défendant succeeded to the rights of the constituent companies whose 
charters constituted contracts between them and the state, which could 
not be impaired by any law enacted by the state; that by thèse charters 
the défendant had the right to establish such rates of toll for carrying 
passengera and property on its road between Galesburg and Chicago, as 
it might détermine from time to time by its by-laws; that the rates of 
toll charged in the déclaration to hâve been demanded and received by 
défendant had been previously fixed by by-laws adopted by the board 
of directors as the regular rate; and that the législature had no power to 
enàct the statute under which the railroad and warehouse commissioners 
assumed the right to establish the rates against the défendant, as alleged 
in the déclaration. On March 5, 1883, the défendant filed its pétition 
for the removal of the suit to this court, and the state court entered an 
order allowing the removal. Besides the usual averments, the pétition 
àlieged that the défendant had a défense arising under the constitution 
v.43F.no.6— 26 



of the United States, viz., that the cause of action was based upon the 
statute of 1878} wïhidl violâted seoliôïï 10,' art. Ij of th¥constitution of 
the United States by impairing the contract between the state and the 
défendant, gr6#ÎHg^(Mt ôfthé <!fhart^}'S%rffnted''1fo'thië'dènstituent com- 
panies, to which charters refej-ence^wasmade. A trftnscriptpf the record 
. \?3S, fiitiçl .,ij9.i i;{lï4 Çp^riÇ'j'flii^^ 
argùed an^werrUled on the gréûj^d ,that the petiti6a ;ta.iséd a fédéral 

: qiie?tli3fc(ii»Tâiy>: !l?iîs, icw 

later; nothiBg>'fiirther ha^ b^en, id^ne in theic^^, tbè,|)laîhtiff de- 
murf é^ ^ipi .t{}g'J(|)^ciar pllar^mph ïiad jbeeh filet! in tfeé ^Iteceurt, ! ,The 
demuïrér wj^jftrguçd,' and on Becètàkipr 27 , 1885,^ judgrrtëM #aâ éhtered 
ji^ustàittlpg îjt^!; Iffie (jaaeir^Pîaiined in ilws condition until'«tftnûary, 1890, 
when the plaintiff again moved to remand on the grb'UWd-tbat îri SQSJtain- 
ing the demurrer the court had decided, adversely to.thft right assefted 
in the plea, and hadthereby elimioÇ'ted fronitbe Cjase'ine fg^èïâl qûes- 

tien. >'■ ■' "i ' •' tv:"K- '-■ y ■ ", " ■t^.%'- 

In overruling the first motion to refi^ktîd, thé court sitaiplydecided 



that on the face of the record a fédéral question was presented for décis- 
ion [ : It idid 'riot thén deJide &at tbe défendant Wàs entftled to thé im- 
muni tV'assePted'BndeiiJsôdtiOH 10/fflètv 1; oif the fedâl'iii constitution. 
That queétion was; not preaentedyjfôl-'^diéôîsionf and unfiï pifësëiiîèd and 
decidedthe jurisdiotionwàs cteari « ïheré iâ a Widè diSererlce between 
a motion 'tQ.'tiBmandbasedinpon the pétition for rèiiidval, and a mo- 
tion to ràii^nd after the court bas detérininedj upôk^ftili présentation 
of 'the facts,,a8 it did; in tbis case, that thé right assértëd uûder Ihe con- 
stitution orlawsof the United States as à défense is tmfdûnded. In dis- 
pOBihg of the demurrer, thé' court decided "thàt the stàtô Statote passed 
.subséquent to the graatingôf the charters to ths conâtittient companira 
did not secur© to them ôrthé défendant thé right to cbntt^ol-rfttés of fare 
and freightfree frora législative interférence;- and that the state matute did 
notviolatéitbeconstitutidnSof the United States. It'dbes not follow that, 
because this coutt had judsdiction of the suit às it came fihta the state 
«court, that jurisdiction may be retainéd-after the sole fédéral question 
■b&B beeu decided against the pârty thataSserted its existence. A décis- 
ion overruling a motion to remand is not conclusivé oii the^ûéstibn of 
jurisdiction. After sucb à tootion hàa been overruiéd, the party ?*^o 
;màde it maj*" t)lead to th» juriadictîoîi* ùf the co\irt; and if, on isâué 
joined, ithe plea js sùstaihèdv either on thé ground that both plaintiff aiid 
défendant are oîtiîens bf thé feanle state; (the jurisdiction depending up- 
on citizenship,) Or upon tbe groUnd that the right asserted undét the 
constitution or làws of the United êtates is Wiihdut foubdatioa, the Càsè 
iXrUl be rema'ndèd.i The facts ùpoii Whiîch thé défendaïit asserted à ri^t 
-to protection under the iednétitutiôhof thé tlhîted States appèafed in thè 
ispecîa] plea, ând the aétiotf of thè'^ourt éti thè demùïrer lèft no otbet 
ifederal qùèstiori for décision. Seètîon- 8 ôf îhè àct -éf March 3, 1875, 
<18St. at Large, 472,) ifeads : :^'[ ' ' ^ 

' "That if,' iriàny'silit coniinenced ift a circuit court, or removed from à 
state couit to-àbircuit court <)f thé Unitéâ Stàleài it shail appear to the satis- 



faction of s^id circnit courjt, at any timeafjter suçh suit haa been brought or 
fèmoved thefeto, that such suit 4oes nqt reàlly and subst^ntially ihvolys a 
dispute oi" coiitrôvérsy prOpei;ly ivithin thè, jurisdietion of said circuit eoiitt, 
* * * tbé said circuit court shall proceed nd fiïrther thetein, but àhall dis- 
mlss said suit, or remanid it ta the court from wbich it was removed." 

Il appearing from the judgment sustaining the demurrer to the specisil 
plea that the suit "does net realiy and sftbstantially in volve a contro- 
versy properly within the junsdiction of the circuit court," the motion 
to remand is sustained. 



Glenn V, NooNAN et al. SAïtu v. Lockwood et al. Same v. LucAs 
et al. Same v. Dimmoce et al. 

(Circuit Court, E. D. Missouri, JE. D. Septeinber 20, 1880.) 

BQOTTTt-I^RAOTICB— REHEAWN8. 

Unicler equity raie S6, in a uon-arpealable case, a rehearin? cannot be gratiteâ 
aftéf tUe lupse of the term succeedlug that at which the final decree was edtereâ, 
altbougta tba pétition is Sied at the same term at whichtbe.decree was rendered. 

In Equity. Motion for a rehearing. For former report, see 23 Fed. 
Rep. 695. 

Thomas K. SUnker, for eomplainant. 

'Fhm. C. Fldcher, for défendants Noonan et (d. 

Noble & Orrick, for défendants Lockwood et al. 

W. H. Clopton and Lee & Ellia, for défendants Lucas A al. 

Jo/m ir. Z>n/(/CTi, ibr Dirnmock et ai. 

Thayeb, J. Thèse cases nre ail alike. The record shows that at thô 
September term, 1886, ofthia court, and at the March term, 1887, de- 
murrërs tô the several Wlls werei dled and sustained; that the eomplain- 
ant declined to plrad further, whereupon a tinal decree was rendered 
and etiteïed Of record in each case, disniissing the bill, and at the same 
term pétitions for rehearing were filed in the several suits. In some of 
the cases, the record recites that the pétition ibr a rehearing " was con- 
tinued until the next term," and in others, that the continuance was 
"until the further order of the court." Ko action has since been taken 
on the several pétitions for rehearing, for the reason that, until recently, 
a cause has been pending in the United States suprême court involving 
the same question raised by the several demurrers, and the pétitions, by 
tacit consent, as it would seçm, hâve not been called up. At ail eyents, 
neither party has hitherto inçisted upon a hearing of the pétitions. 
Thereis no stipulatipn of record, however, or on file, signedby the par- 
ties, çonsenting that action on the pétitions might be deferred, which 
by any possibility can operate as an estoppel, and thus preclude the dé- 
fendants irpm ingistjng, as they now do, that the court has np power at 
àis time to distwrb the several decrees. Bj the established rules of 
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cbancéry^ ÇiSdtîce, a rehèarîng canûot be allowed aller a decree îa en- 
ÎQUéd dr eptéfed of record. After enrollment or éntry of record, a de- 
cree oo]iiî4 not, as it seems, be disturbed or altered,i«xçept by appeal or 
a bill of review. Broum y. Aspdm, 14 How. 25; Clapp v. Thaxler, 7 
Gray^384; 2 Daniell, Ch. Pr. 1019, 1475, 1476. But equity rule 88 mod- 
ifies the practice in the fédéral courts to some extent by providing that — 
, "Nerehearing sluill be granted after the term at whicb tbe final decree of 
the court shall hâve been enteréd and recorded, if an appeal lies to the suprême 
court. But if no appeal lies, the pétition niay be admitted at any time before 
the end of the next term of court, in the discrétion of the court." 

This rule was, in efiect, held to be mandatory in Roemer v. Sinnon, 91 
TJ. S. jl49. Chief Justice Waite said in that case, with référence to a 
svfit that ^as spsceptibl^ çf 9,ppeal,:and hepce withip .the first clause of 
thé rulë:' "^TÉe court belowcannpt ^rant a rehearing after the term at 
which the final decree was ïëndèried. Equity Rule, 88." 

It seemSfÇlearj therefore,;that,!\by the lapse of several terms since the 
decrees in tïiese cases were made and entered of record, the court bas lost 
its power to grant the. pétitions, for a rehearing. The défendants are 
pràbUcallyoutof court, wîtÈq. décidée in, their favor whicb the court is 
powerless, at this time, todisturb on a pétition for rehearing. The pé- 
titions for a rehearing must açcordingly be denied, and the cases be taken 
froto the dofckèt. It is s6 ofdered-. 



* BôuND tJ. SoûTH Caeolina Ry. Co. et d. 
(Circuit Court, D. Smtth, CaroUna. August 4, 1890.) 

Attobkbt'8 Fsbs-^Rbceiybb — RAiiiBo^^Dt Mqbtojlos. 

Where the holder of second-mortgage railroad bonds brings suit for the appoint, 
ment of a teceiTer, and a recetver !b thérefore appointed with tbe consent of ail 
Interested parties, and to the adyantage of ail, the serriœs irendered by tbe cdm< 
plainaQt's attorneys, being for the common benefit, should be paid for from the 

' assets of thé bompany. 

In Equity* 

Miichell' & Smith^ for complaînanft- 
8. Lord, for défendants. 
' Before BoKiJ and SiMONTON, JJ. 

Peb CuRiAM. This is an application for the payment of fées to the 
attômeys of the Cbmplainant for services in and aboùt filing the bill, 
and procuring the appointment ofa receivër. The bill was filed by the 
holder of sèCond-ihortgage bonds, aftér d'emand upon and omission by 
the trustées of the second mortgage td take action in that behalf. Upon 
the réturn ôif thé rule issued, -«fhèh'thè bill was filed to sbow cause why 
a réceivei' should hot bê appointed for the South Carolina Railway Com- 
pany j the trustées of the first mortgage,' a very lai^e nûmber'of thé bolders 
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of the fîrst-mortgage bonds, and the trustées and holdeis «f the încome 
bonds, came in, recognized the necessity for a receiver, and acquiesced 
in the appointment of Mr. Chamberlain. The trustées of the second 
mortgage made no objection except to the right of the complainant to 
sue. It thus appears that ail parties in interest agreed that the course 
pursued by the complainant was for the good of ail persons concemed 
in the property. When, at a subséquent period, it was proposed to sell 
the railway property, and wind up the receivership, ail parties, trustées, 
and bondbolders, representing the first mortgage, concurred in opposi- 
tion to the proposed order for sale, and united in the opinion that it was 
for the benefit of the first-mortgage bondholders that the railway prop- 
erty remain in the hands of and be managed by the receiver. Up to this 
time the practical resuit of the receivership is a réduction of expenses 
and a large increase in the eamings of the property. It thus appears 
that the services rendered by the attomeys for the complainant were for 
thfe common benefit and the advantagéof the fund in which ail the cred- 
itôrs are interested. Théy should therefore be compensated ont of that 
fyiid. The entire amount of this compensation «e will not fix now. 
Wè prefèr to follow the course suggested by Judge Beewer in Cen- 
tral T. Co. v. Wabash, etc., Ry. Co., 23 Eed. Rep.;675, and set apart à 
sum for , présent purposes, to be supplemented in the future, the amount 
to be measured by the ïesults of the case. It.is.ordered that the re- 
ceiver pay to Messrs. Mitchell & Smith, complainant's solicitors, $6,000; 
on account of professional services. . 



WiTTERS V. SOWLES e« ol. 
{Circuit ÇowrtfV.VennmtL May Term, 1890.) 

L NÂTIOHAl BANKS— PebSONÀI, LlABILlTT OF DlBEOTOBS— -EZCkBSIVB LoAltg. 

Where the directors of a' national bank assentto a loafa, in excess of the Itmlt pre- 
scribed by Rev. 8t. tJ. S. % 5200, and subseauently retire paper representing a pan. 
of 'this lOàn, by charging it against an illégal diviâend, declaréd when the btâ paper 
reckoned to make up an apparent surpins more than exceeds the capital stock, the 
. transaction is invalid, a^d, for the amount of the paper thus retired, the directors 
are personally liablè, as ptovided by section 5389, for damages sustaiuéd in conse- 
queuce of excessive loanS. '■ 
3.Î Equjtï— Rbport ot Mastbb.— Correctioh. 

where the report of a master can be corrected from the facts that appear in the 
< case, asidë from the évidence taken before taim, it should be done, and a re-refer- ' 
i ence is unnecegsary. ,, : : : 

In Equity. 

Chester W. Witlers and ffmry A. Burt, for oratpr, 
.Albert P. Oross and WiUard Farrmgton, Sot àsiendwate, ; 

. Wheeler, J, This cause bas now been heard on the report of the ' 
mssster,,stating an account of the moneys of the bauk» of which the de- 
f^^ants weredirectors: sjnd the prator is teceiverilpst by excessiye: loans 
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assented -ta» by îfliéJdefefedants Albert- -'Sfawles ànd : Biirtonvf; ThS - cfeae 
showsj' aiidî theequrt haà found , befcaiei ihe f efereiice, tb&t: .^ey assetlted 
tà-a» loam df 6i2i6y^OO of ttedè morieys'foiEdtvard A. Sowl«S!,(iwithout se- 
curityi; wbitii wa8'$26ij0G0. in eticess !«rf the limit prescribed by section 
5200of thè Reirased>Statutesof;théUjiî-ted States. They weremade per- 
B6n8ll3r!liableiby8potioùf628&,fonflU damages sustàined in conséquence. 
Tibe raoheyinpasjthen tâkén, and danjagéstoiithe extent of.the excess im- 
mediately^cck-uedito t^è bank, for wshiçh they then became chargeable. 
What thisihâd: been reducedby paymeiit or.satisraction of the loan waa 
referredjtà tfeé îaastéil. i 31. Fed. Kep. 1, 5v The report shows that 
$6,000 «flKeloah was paid eoonv and that the reinaining) $30^000 be- 
cahie représented among;tlïe àssets of the bank by three lines of paper, 
of$10,0G0îeach. This îs correct. . iWhat Viras said in thé former opin-ii 
ion abouti^O,000 being paid, and $6,000 représented bydrait on H. E. 
Lewis, (Idi.'4i) is erroneousi.i. Therepoctfurther shows that one Une of 
the paper ^ass iretired on January 8, 1888,1 by being charged in separate 
ainoontsi'each,^— to Edward; A. SoWleëi)r$8,640;: Albert Sowles, $940; 
Merritt 8oWles;';$140; Maïy A. Hardy:,i$140; and Mrs; E. S. Leach,. 
$140; that 'unother was paid by secarities of Margaret B. Sowles, wifé 
of Edward A. Sowles; andthat the othef Was satisfied dowii to $290.30, 
May 22, 1888, by foredosuire of mortgages. No question ia now made 
in respect io! the Ifltter.i MargaretB. Sowles bas been made a créditer, 
of itbei bank for theamountof thèse sectirities, by a decree of this court. 
39 Ped. Rep. 403, 40 Fed. Rep. 413. , This decree waS' in évidence be^o 
fore the master, The question whether it sliows failure of satisfaction 
of the debt to which her securities were applied is raised. As between 
her and the bank, représentée! by the orator, it does so show conclusively; 
but thèse deléndants were not parties to that suit, and are not bound by 
that decree. To show iritbis sait th»tsanjuch'6f the debt was in fact 
paid by those securities, and the damages mitigated to that extent, was 
open to them. Nc> è\^îdeh6é ûs fo that ïsin this âisé, ékcept what was 
taken by the piaster, which pregentcd a question of fftçt tp, Ijim. It is , 
retufned with th$ report, and' laisattjewWt (différent from that in her case. ' 
No ad^uate :ré^;soiï,i8 ;shd\v^l»^|ftd 
ferJdi8turbingîbik«)ncïusiGiniH^ ,,, 

The case showà 'that the j()çrë6n8^^^ï^ the ôther linë of pnper was 

chargéd -were the sahie to whoni a! dividend of 10 per «éiit.! on tlie stock 
of the bank, declarçd just previously, was çrediteil, and in the satrie' 
ai^^ôoi^^ ;, ^o:fhâi ïtîsi jin;4 w^^M&éd b^r^^^^ di videpd. The casé ^so 
shows clearly and indisputably that, aJthough the bank then had an 
apparent surplus of $55,948, its bad paper reckoned to make up thia 
surplus and as a foundation ior that dividend would wipe oui more 
than ail its capital stocIS.f''' It fènlly blilottg'ëd to its depoàîtors and other 
creditors, and had^Ôéthin^^èdividé atii'dhg its^ shàreholdérs. Thé divi- 
dend could not be lawlully declnred or paid, but this paper was taken 
ttff^JK'it; witlï. ' In éffectv'thé's.hàréhbld'ëïÈi gave thépiaper out of the as- 
setë'Of thé bàMt to EdWfttd A. Sùyrlëtf;'it*\*as not paid. Thé statuté/ 
mad© thèise défendants bl)rdiôfii'forithéda;mages, in cousequéflce of thia 



-ttBiawful'toaïliinot l>nîy totle -bank anfl its shateKoldérs, butte.iany 
lother petsolïiJ Sectioa '5239. ' The orator, as recëiver, repreSent? ' te 
^depositoïà aM icreditors. The question is notone 6f disehai^iog sure- 
ties, nor of liability for declaring the dividend, but whether the bank 
as sueh ia' its entirety got back any part of the money so unlawfully 
lent to Edward A. Sowles, or itâ équivalent. Glearly it did not. The 
damages ta it were not, by this transaction, at àll lesisenéd or mitigated. 
The report is to be taken as it is applicable to the case as otberwiée 
;niade. In connection with thèse plain facts already in the case, it 
sbows the losis tothe bank, as repiesented by the orator, in conséquence 
:of this -excessive loan, to hâve been the amount of that paper at thetime 
when îtiwasbtired, whi«h wâs $10,000, with interest to now, which is 
$4,580, iA addition to the $290;80 reported by the master, with interest 
frbniifey'*22; 1888, which iè $5.04,— in ail; $léj875.34. As thèse 
fftctsi ôUtside of the report, app^r from the case, ^de from the «vidence 
beforèithé master, the correction of the araount reported should be made 
/witbout seriding the report bàckto the master. Kdaeyr. Hobby, 16 Pet. 
2G9iPark8,y.^ooth, 102 U. Si 96. Exceptions overruled, report ac- 
œpted^iand conârmed, and^ dcctee thereupon, and upbn the pleadings 
and prooi^, tHat the défendants Albert Sowles aûdBurton do pay to the 
orator $14,875.34, ^ivith costs^ and that the bill be dismissed as to the 
other défendants, without costs. 



DODEN W. MAtQT, 
{Créait Cqwrt, E-P- New TorJe. JnnaU, 1890.) 

1. Riçs ABJnpiOAT^A— Dbcisiok pr State CotTBT. 

WBëre, on exceptions tb a master's report in a partttërtWp acconnting, It àppears 
- 'ttiat, since the âling of tbia i^port, a state court baTing jurisdiction bas, in an 
action between the parties to try title to real estate, decidçd that it was partnersbip 
prbpërtyj tbis -will be boncluslvei 'though the master basf Ound to tho cOntraty. 

iL iNTEBÉST^tlSt^RT. 

A Nsw: York firm,.bavlng no.;tponey with which to buy, entered Into an agree- 
mentin Belgium, with a Brussels flrm, by which the latter agrecd to ship goods to 
thé NèWTork flrm, on the express condition that, in addition tb the Invoicè priée, 
r theysboiild reçoive 7 per cent, interest from the dateiof invoioe. HeMtltoat as 
the Belgium law allowed any stipulated rate ôf interest, and as tbis wàs râtber a 
Diode 01 fixing the sbare oî tUe Brussels firm In thé joint ventùre, thôre was no 
nsm? in the àgreemenU 

' In Eqnity. On exceptions to master's report. 

Bill by Herraan Duden against Miehael F. Maloy for an accounting 
of the piaxtnership affaira of the finn of Duden & Co. For motion to 
make the Associated Lace-Mafcers' Company a party to the fiuity see 37 
cFed.-Rep.,98.- . ::u',o ' 

Howajrd Y. StiUman, foT compl&mknti , ;, n 
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LacoMbE), Circuit Judge. Tb^ itiaster bas fouad, upoo coafiicting ey- 
idëncei tbat the factory business was not a partnerehip enterprise, and 
tbat the land, buildings, and appUrtenances formed no part of the asseta 
of Duden & Co. of New York, at the close of the partnership. Under 
thèse ciroumstanoes, bis finding, whicb also seems in accord with the 
wëight of testimony, would ordinarily be sustained.. Maaon v. Çrosby, 
3 îli^ôodb. & M. 258; Cel^uUnd Manufg Co. v. GeUonite Manufg Co., 40 
Fed. Rep. 476. Upon the bearing, however, of the exceptions to the 
master's report, the défendant presented a judgment of the suprême court 
ofthjs State of New York, Weètchester county circuit, rendered June 29, 
1889; subséquent to the filing of the master's report, in an action 
wherein the défendant bereio ,wa8 plaintiff, and the cotaplainant herein 
;was a défendant. îThâtactioii was brought to try the titlîe to the real eS- 
tatë upon which the factory stoed, aiïd the issue raised therein was the 
same as thatbefore ihe master. Of such an action that court undoubt- 
edly hàd jorisdiction; and that the cômplainant hère (a défendant in tbat 
suit) wasproperly served, and bad opportunity to protect bis interests,, 
. is not disp^ted; The court a^jûdged that the land, factory, and appUr- 
tenances at Williamsbridge were 'partnership property, and assets of 
the firm of Duden & Co. of New York, at the timeof its dissolution.. 
: That judgiijfijit is conclusive 'évidence in this suit of the facts establish^ 
thereby. Krekder v. Ritter, 62 N. Y. 372. This n:i£(y be unfortunate 
for the cômplainant, who evidently could not hâve presented to the su~ 
preme court the same case as he did to the master. If, however, ho 
failed to do so, through his negleet,-he should suffer the conséquences, 
and , if the disastrous lermination of his litigation in the state court re- 
sulted from causes which would entitle him to relief, bis remedy is by 
application to that tribunal fora retriàl. The assets representing this 
particular partnership property — viz., the real estate, and its appurte- 
nances, the mohey dbè from the insurance compariiés for the buildings 
which were destroyed by fire, and the good-will, if any, which will fol- 
, lowthe iactory into whosesoevef bands it may corne— ^a^e not in the pos- 
.' session of thé cômplainant. The state court bas impounded them pend- 
ing the trial and final disposition of the Westchester suit. There ia ûoth- 
ing, therefore, to be charged against the cômplainant on tbis accounting, 
by reason of this reversai of the maister's finding. The state court re- 
' céiver will nô dpubt hold the property until after final decree on this ac- 
> counting, and will thereupon dispose of the same, in conformity with 
;|be rights pf the parties as found by. such decree. The master, however, 
in statiug the accounts between the parties, upon the theory that the 
factory at Williamsbridge was an enterprise distinct and apart from the 
business carried on by the parties as Duden & Co. of New York, and 
, that cômplainant alone was interested therein, bas charged to the com~ 
' plainant personally, or to the firm of Duden & Co. of Brussels, ail the 
Vmoney paid ;but for' land, factory buildings, machinery, appurtenances, 
iabor therein, etc. It now appearing that the factory was a partnership 
enterprise, ail thèse items phould be charged to Duden & Co. of New 
York, instead of to Duden & Co. of Brussels, or to the cômplainant. 
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Whatevét profit or Iobs there was from ihe factory business sliould also> 
be included with the other accounts of the firm. This disposes of the 
first and second exceptions. 

The third exception deals with the good-will of the New York store. 
The witnesses who testified to its value seem to hâve been in some con- 
fusion as to the identity of the business firm, whose good-will they were 
estimating. Therefore, withoutnow passing upon the two points suggested 
in the opinion which the niaster lias flled with bis report,- — viz., thât, 
by continuing in the lace business on fais own account, the défendant 
has in fact secured his share of the good-will, and that the articles of co- 
partûership preclude him from claiming Miything except a share of the 
profits, not including thereiin aàything for good-will, — the case iasent 
back to the master to take Suoh aâditional testimony as either party may 
offér within 30 days, and to report specially upon the whole case, iii an- 
swer to thèse questions: First. What, if anything, was the value of the 
good-will of Duden & Co. of New York, on the day the défendant joined 
ît? Second. What, if anything, was the value-of the good-will of Duden 
4; Go. of New York, on the day the défendant left it? Upon the filing 
of that spécial report, to which either party may présent exceptions^ the 
points raised by the third exception will be disposed of. 

The master has found that: défendant is indebted to the partnership 
firnl $4,268.(>7, and that the said firm owes Duden & Co. of Brussels 
$371,470.97. To thèse findings the défendant has excepted. (Fourth 
ànd seventh exceptions.) The master's décision was reached upon con- 
flicting testimony, and with the witnesses before him. No sufBcient 
ground is shown for setting it aside. Mason v. Crosby, 3 Woodb. & M. 
2BS; Bridges v. Sheldm, 18 Blatchf. 507, 7 Fed. Rep. 17. The fourth 
and seventh exceptions are therefore disallowed; but the master will 
report! what modification, if any, should be made in thèse figures? by rea- 
ëah of the eircumstance that the fàctory,has now been adjudged to be a 
partnership en terprise. 

: Thé fifth exception is disallowed. The reasoning of the master in 
support of bis finding as to the payment to the book-keeper is conclu- 
aive.' ■ 

The sixth exception is disalloisved. It is in no sensé an exception to 
the réport. 

: The- master, has found Duden & Co. of New York, of which both par- 
ties were mem^bers, indebted to Duden &;Co. of Brussels, of which com- 
plainant only was a member, in the amount of 8371,470.97, which in- 
cludesi$lllj021.86, referred to aa interest charges. To this défendant 
excepta, insisting either that there should not be allowed anything by 
way of i'iitéi'est to Duden & Co. of Brusâelsj or that they should not be 
allowed interest at the rate of 7 per cent, during the years 1880-^1883. 
Hb fùtther contends that interest bas bëeti charged upon interest ànd 
iipotf profits. The origin of this item is as foUows: According to com- 
plaiilant-'s stbry, Duden & €o. of New York had no capital with which 
to buy goods. An oral agreemeht was therefore made. in' Bélgititçbe* 
tween the Brussels house and the New York house, complainant and 
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defenBantrîbâng îthe' oçxntraètkië parjSeai/byîthe tejtna-qf^bi^h/it.wajitr 
priïvided tlptîthè'Brusselà; hoUseo^wïW, ship tOi tbe; îjteî^Xprk, Jiouse, 
goods of their own in stock; goods from the stcxîkof tbeiiîl^^iieh house»; 
else^hete YnEtfropfe; goédS'feitfÇ «BÏintifaetitred by theijî; expressly; for 
the Newr York marketî { aiïd i also ■golbda i-biought elBewJl^rft4ll) Europe for 
the New ' Ydfk house , and/ paid for by theJBrussela i how^ei: ; Thèse sbip» 
iHetatSiTTOrett» be madiéluipoiiK thé express oonditionthatthey should re- 
cèivé, iniadditioQ to'tHe dnvoiicei prieelof the goods* ? per, p^t. interest 
fromftheidatéiof imvoice.i : /The Belgian law ftllowed parties, to stipulate 
for àny ratëîof iiiterestvthiatVéven if it did not,.auch m agieemprit would 
not be usuriotiSi; ) Theiiperoeijt.wàBnotîpiroperly interest, but only a 
linodeof'fixin^ the 'shareiof ]>udeii i & Go. of ; BrussçJs .in the joint ad-, 
yenturëu' T Frdm the earliéistidèaliiigia betWeen the two bouses, interest 
at this.rate vHas chai^edupon àll ic^i^oices, and interest at the same rate 
wàs allwwed to' the New York houg&ctù ail its remittances, and balance 
Weté)cdniièd'Ovîerat stated periods. Balance-shèets.aiid accounts eus* 
relit shôiwihg/thesefactswereiregulàrty sent ffom thé Brngsejs to the New 
Yd^k fedUse.q Trhëidefe6d(ant,rwh& denieathat he eVer vapproved such 
ohàrgeSiàiTers/that he dd^not remember such accounts, and insists that 
he had in New York numeanà ôf verifying them, was the partner who, 
by tbeiten^s/JoiPthe bopàrtnérslîipiagreeaïent, was charged with the duty 
of bavingd'këptvby hiifeelf, or under hisi supervision, just, true, and. 
cbrreet books' of account, iin Whieh boioks ail the traftsactions of such ço^ 
partnership «halli :be; propèrly enteredé!' There beitg a* direct conflict 
df IJestimony. as to ithisatal agreeniebt, the màster'e ; ifipding* ' which is in 
afacord witb ihécoihpMnant's story and with the accounts^ will be sus- 
tained.' S'ee caies' oîtedî eifjprà. , ^Theieighth and ninth . exceptions are 
therelbre -disaJiôWed; M-^v,'. ;:.- ■ j;-.''/.--: '; -l'i.-; ■: . ■ i ::, 

Thpi tenth/ and twelfth exœeptions ate . disalldwed . They sgem to be , 
not'excéptidns to thé master's repoi^j but to the meoital processes by 
which he reached bis conclusion. i ,;. 

: Tfaie elevetith exceptiim is alsd disallowed. It does not appear, in de- 
feiidant'sran^mént, làpott whafc gcound t^e decisioni of the master ia 
clairaed to be erroneous. In stating the assets, he bas deducted from 
<iie^!ib in^cuad thesumibf $7D1.20vbeing the anioiiint of a paymént 
made, after dissolution, of additions! duties upon goods imported before 
dissdilitidniji [As theigodds/iheraselTes^ cnr their. proceeds, figure aiiiOng 
the assetSjVtbe allowanoeof 4be>niftsterf seems tobo' correct. 

■ Tbe; thirtéenith eioëptiion is disailowed:. , It reads as foUows: 
) •'i(l8j ' î^oit tSat the «aster has f oiiiiid «ontrary to the; prellltaiiiàry reqnisi- 
tidnf^and,' objections dîidefeadantj ta bW proppsed draft report, amt «thiph ^equlf 
sitiops apfï'Obieotiops !l;i<e;t>e^ r^^ats,an(^,co,aten(is.tjbat fresb eV;ldençe s^puld 
Wtakêntlierepo." ., 'r v, ,,;,,, ^^ '|;';,,',„/r ' ■.-. ,''>V ,-.-'r -r":, ■.■ ,^. "';'.■ ,■/'' 
i :The practice oi thi|; oiw^it d^ea 'WOt warrant tbe pr«seBttalion of any 
BQcb igenflriil objecti{»ijrn iThs> party ; wboi exic^pta to i» master'a report 
itiiMt.mak« hiBrobjeQtipi}e;Sp$ei£ic.w:)Th«; ctise may'go b^^ to tbe inaster 
8olélyff<>r tbe!pacposfi8^1^i»,ij)dioat^;, ; , , - 

Ir/.f-; ;;.,;ir,';,''.[/;K;:; //.':;;(od ;h(iï /.-j/' :k'I' i...i:ii ■.,,";s:! s/ :./;■;. r;: .-, ■■■'' 
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. CJOGGSWELL V. BoHN. 

MÀMCIOtrfl PbOSBCDTION— A»lnelB OP COTOJSM» 

Where one states f uUy to hls couns^el bis. claim, a^nd is advised that he bas a case, 
andunder suCh advloe cûmnieticieB suit, be Is not Uable for maliuious prosecution. 

Motion for a New Trial. 

Suit for malicious prosecution by C. A. Cbggsvriéll against Conrad 
'Bohn. ■■ ''■' ' '■; ."' 

Wànietf Iîiiànrds(m& Lawrence, for p\&îùiiS. ; 

Siringèr <St SéytnouT, for âefendànii 

Nbi^ON, J. This case was faîrlytrîed at ttie Juhe term, and resultëd 
îù à Sniall verdict for the plaintifif. There is nothing to indicate that tho 
jury did not give the case due considération, and if the plaintiff wàs én- 
titled tô a verdict it was given for an amount large enough. I think the 
jury was right in notgiving this plaîntifï", who was urider a large salary, 
anything foi" loss of time. The jury undoubtedly thought $1,500 too 
large attornèy's fées in the suit of Bohn v. CoggsweÙ, but allowed a (air 
compensation, and also a just sum for traveling and expenses in Minne- 
sota preparing his défense. If tl;ie défendant in this case stated fuUy to 
bis counsel his claim in the suit against Coggswell, and wasadvised that 
he had a case, and the suit was coramenced under such advice, his dé- 
fense was complète, and the plaintiff was enlitled to nothing. Evidentlyy 
thç jury did not belleve he did. The law was correetly given on this 
brancii bf the case, and, as the testimorjy of himself and counsel was not 
in entire harmony, I cannot say that thé jury erred. Motion for a new 
triali denied. 



COFFIN eii <rf. W. CiTT OP POETLAND. 
(Oirouit Court, D. Indiana. S^tember 20, 1890.) 

COjrpmOK+t CONTEACTS. ' i , . > ^ 

FlaintUt» wrota to the mayor of défendant, dty : "We will taie your • • • 
bbnds • * * at par, yoU tO fni^ish uawrittenopinlionof yoiir oity attoraey asto 
, legality of bonds, " etc. Seld, that the proposition was oonditioned on an opinion 
oTthe olty attomey that the bonds were valid, and therefore the city was not tound 
by its abceptance. 

Under Bev. Bt. Ind. 1881, $ 308», requirlngtbat "on the passaKe or adoption o| 
any bV-Iaw, ordinanoé, or résolution, the yéas and nays sbalfbe taken and entered 
OBHbèreoord;" the taklng of ai vote toy yeas and inays la aoonditionpwcadent to the 
▼pMItyqf anordinanceori^oliilïopof^oityoounçil. > 

iORiPçœjirrerto Aa?ended_Çoro^ 
' Claypool & Kdcham, for plaïntiffs. , _ , ; ;•' 
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John W, Smith axid J. W. Ileadington, for défendant. 

Woods, J. Thisis an action l'or damages for breachofcontract. The 
plaintiffs, citizens of New York, claim to hâve made a contract with th« 
défendant, a city of Indianà, whereby the city agreed to issue its bonds 
for $14,000, which the plaintiffs agreed to take at par; and that, after 
tiïé (fofitract was made, thé city not only failed to perforra, but repudi- 
ated the agreement, by a rescinding resolution of its common council, 
and issued and sold the bonds to another party on better terras for the 
citj. -,11 tjiere was a binding contract ,it is evidenced by the proceedings 
of the common council, a transcvipt of which is made an exhibit in the 
complaint. It shows: That on the 7th, day of June, 1886, the common 
council of the city in regùlar session ''adopted,by a unanimous vote," 
an ordinance for the issue of 14 bonds oit the city, each for $1,000, for 
the purppse of funding thedebt of the municipality at a less rate of in- 
terest arid pàying indebtednt'ss which was about to becorne due; that 
afterwàrds, on the 28th of the same month, at a regular session of thé 
council, "the folio wing proposition, wbich is on file, but not a mattef 
of record, was presented and accepted:" 

"IndianapoliSiInd., June 26, 1886. 

"Hon. J, J. M. La Follette, Mayor Fortland, Ind. — Dear Sib: We 
wiU take ypur fdùrteen thousand six per cent, bonds, to be issued under seor 
tien 328Ô, Rev. St. 1881, at jiar, you to fûrnlsh us wiitten opinion ofyour city 
attorney as to legality of bonds, certifled copy of council proceedings and or- 
dinance, oertifled statement of your city debts, assessed value of your taxables, 
probable, leàl value, the àmount of your debt.andyoïjr présent (approximate) 
populiit;»». 

"Ilespecttullysubinitted, ' Coffin & Stanton, 

.yy"'./"y\" '. ■ , . "ByS. P.Shbhein." ■ 

— :Xlîat ftftfirwar^s, on .tîie;iL2tb day qf July, 1886, in regular session^ 
the council resolved "that the contract with CofEn and Stanton of the 
city of New Yprk for the sale of $14,000 worth of city bonds, at par, 
drawing 6 per cent, intereât, and runntng-from 2 to 15 years, be and 
the same is hereby'rescinded, and be it hereby resolved that the propo- 
sition of M. Rosenthal ^tp t*ke ,the ,s|n^e |?onçls at.a pemium of 5 per 
cent, be and is hereby accepted." On the adoption bf this resolution 
the vote is sho^v^ato hâve ;beentakç]ç^-,by>yeas and nays,.^ 

In behalf of the city it is contended that the proposition of the plain- 
%\^ tp take the bonds jyas not absolute, but upon the condition that '^hô 
city shouiiî feroish them à livrittèii ppiiii0h bf tEe city attoirney iàs tp, the 
jiteîidity'of thô bonds;jafld that the aoeeptance of the proposition by the 
ieity was împiiedly upon the conditioh that the city attorney should give 
the required opinion, and that until that was done there was no contract 
betweentfië parties, but b On the pther hand, counpel 

for the plaintiffs contend that their proposition was not conditional, ànd 
that by acceptingit the'CÎty undértoôktb furhish' the opinion, bound it- 
self to do so, just as it bound itself tp furnish a" certifled copy of council 
proceedings and ordinance," a "ùértiflèd'^sftatèmeDl of their city debts," 
"assessed value of taxables," etc. •'■■-*»'■ i ■':•■.., pi' j 



çoïiîN V. crry oif poRTX.A}n>. ,41.8 

I think it the clear meaning of the proposition of the plaînliffs that 
they should, hâve an opinion of the çity attomey to the effect that the 
proposed bonds were valid, and that if an opinion to the contrary had 
been ofFered them, writh the bonds, they would not hâve been bound to 
accept and pay for them. But while the statute (Revision 1881, § 3078) 
requires the city attomey to "advise the council upon ail matters of law 
which may be submitted to him in référence to the action of such coun- 
cil," the council bas no authdrity to dictate what the opinion in any case 
shall be, and consequently bas no power or right to enter into a contract 
whereby it will be bound to furnish an opinion of that officer of a pre- 
Bcribed character; and, if this contract requires that interprétation, it is 
Void, It is more reasonableto regard the proposition of the plaintiffs in 
this respect as being conditional, and the acceptance of it as being upon 
thé same condition. This being so, the plaintiffs of course bave no right 
of aci:îon. ' 

The complaint is obnoxious to another objection quite as fatal. The 
statute (section 3099) requires that "on the passage or adoption of any 
byJaw, ordinance, or resolution, the yeas and nays shall be taken and 
entered on the record;" and in the case of Çity of Logansport v. Crockett, 
64 Ind. 319, the suprême court of the statehas held this provision to be 
mandatory. But neither upon the passage of the ordinance for the is- 
sue of the bonds nor upon the adoption of the resolution for the accept- 
ance of the plaintiffs' proposition was the vote taken by yeas and nays. 
If, therefore, the city attomey had given an opinion on the subject, jt 
would doubtless hâve been to the effect that the ordinance for the issue 
of the bonds had not been properly passed. ; 

, It is to be observed further that the plaintiffs' proposition is dated at 
Indianapoli?, and presumably was sent by mail to the city clerkof Port- 
land. It is not averred in the complaint that the plaintiffs were présent 
in person.or by agent when it was accepted by the council, nor is it 
ehown that the plaintiffs had been notified or had knowledge of the ac- 
ceptance of their proposition before the rescinding resolution was passed, 
and the bonds were issuedand sold to another party: Queiy, wihether, 
if the proceedings had been in ail respects regnlar, the council had notiS 
right to rescind its action, eo long as it had not been communiçated or 
in some way brought to the knowledge of tbe plaintiffs. Sm Gwnn's 

Case, L. R. 3 Ch. 40. The demurrer is sustained. .,■, 
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.' 1 ' ><l{lHstHa CottirtiJÊ!. D.^U80uH, E. D. Jnly 8, ISOCk) 

Notice was sérved on a railroad compaiiy under Act Conlf, Ang. 11, 18S8, reqnir* 

' Ing'Wtô àltei^'Hs bridge orvér a certain mer aôthsit !t wotild net obstruct navigation. 

Before^the tlme allowed iCor ibepurpoie bad expired, tbecompany was dispossessed 

of'itB prpperty, includinK tbe Vriclge, and receiTers tbereof were appolnted, In 

■' iùdtoi&Ft'i'obeedings Instltutua by lÛovtgBge bondholdera, Tbe notice not baving 

Deep oegapiied witb. an acMoO. iyas,broa^bt against tbe recelvers and tbe company 

to recoVer tbe fine Imposéd by-tbe ètaWte in sucb cases. Héld, tbat tbe receivers 

' Mttild bbt'be béld liable, as no itdtiibé/'bBid been served on tbeia in tbeir officiai ca- 

t>tljl3^7>!tho^b!b prier to tbe{r>»p{>Qintment tbey bad notice tb^t tbe company bad 

béèn nojtified.to altér tbe bridgé, as tbe statute required tbé notice to be sorved on 

i tbë'persoii bi> 'corporatidiii àwning- 6r côntroUiog tbe objectionable structure ; and 

. : ,.: tba^tb^,4)0s>pa«y was not lia^e, as tbe f act tbat it bad be^n dispossessed of its 

' prbperty ~by judicial proceedingB wàs a stiffîcient excusa lot its noa-complianca 

witb tbe noUoe. 

' This ife tiîi action ofdèbtfotinded on the nineth a«d tenth sections of 
the appropriation apt of Aufeust 11, 1888, (25 St. at Larg^, 424, 425.) 
Tlie deélBi'âfiOn shows that on Pebruftry 23, 1889;; notice was served on 
tiie St. Lôùîs'ï À rkansasife Texas Railroad Company by the honorable 
secretary'of'war requirihgît toalterits bridge over the St. Francis river 
by SeptembW 1, 1889, so that it would not be an obstruction to naviga- 
tion; thât <Jh* June 24. 1889, the défendants Fordyceand Swanson were 
appointée feceivers of the St. Lotiis, Arkansas & Texas Railway Company 
in the suit to foreclose certain mOrtgages on the property of the rail- 
road COifiipâttybrought by mortgaéèJbondholderSj and that as such re- 
oei\^eï8 theiy îiki&iediately took possession of the St. Louis, Arkansas & 
Texas RailtbtidPincluding the bridge in question, and bave since con- 
tinuéd to ôpféiïité the road under the' ordérs of this court; that the altér- 
ations were Ilot made as required by the order of the honorable secretary 
of war, âttd iii eonsequence of such delault a penalty of $600 permonth, 
tts dedlaréd' by the statute, is demàilded. The action is brought against 
thé reoëivéfs, Fordyce and Swanson, as well as against the railway com- 
pany, and ail of the défendants havè deniurred to the déclaration. 
Creb. I). iîesrrioîd», U. S. DiiBt. Atly. 
SamtteZ H. H^«8t, for défendante. ' - ' 

Thaybr, J., {oraUy, afier^tingihefactsasahove.) The receivers clearly 
are not liable for the penalty imposed by the statute, because they 
hâve never been notified by the secretary of war to make any altération 
in the bridge. It is whoÙy immaterial that the receivers had notice, 
prior to their appointment and acceptance of the office, that the railway 
company had been notified to make altérations in the bridge. The stat- 
ute on which the prosecution is based rgquires notice to be served on the 
person or corporation owning or controUing the objectionable structure, 
beibre such person or corporation can be held liable to a fine, and it is 
not pretended that the secretary of war caused any notice to be served on 
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Pordyce and Swanson in their capacity as receivers; hence they cannot 
1)0 h]eld llable in tais protîepding. : The court U alsa ofthe opinion tha't 
thie railway, Company iaooyiaibjevforthe pen^ty ji^eiosued for. By . 
virtue of the law under which "the secretary of war acted, the railway 
Company had nntil Sfeptetober 1, 1889, to aJter the bridge. > They were 
not in default until that time arrived. The fact that the company was 
dispossessed of its property, including the bridge in controVersy, by judi- 
cial prqëeedings institutçdlby the mortgage boùdholders, on June 24, 
1889, and was for that reason unable to comply with the order of the 
secrétffy'of war, is, in ihy ^udgment, a suffîcieqt excuse for non-com- 
pliance with the order. ît may be conceded that, if the railway compa- 
ny had aéëumed by privatpcontràct tôalter the" bridgé on; or before a 
given date, it woald be n» excnse for the non-performance of such oon- 
tract that within the time limited it had beèn dispôséiesséd of its prop- 
erty. But there is a marked distinction between duties assumed by 
contract and, duties imposed by opération of làw. A patty is somètiiiies 
excused'fôr'theinon-performance of duties of the latter class, when he 
would not be excusedfor the nôn^performànceof duties assumed by con- 
tract. The duty imposed on the railroad company in this instance was 
a duty împôeed against its ; Willby opération of law, ànd 'ît is, in iny 
judgment, a sufficient excuse for the non-performance oî that duty that 
it wàs deprived of the meàns of execùting the order of the secretary of 
war by judioial proceédings tàken against it by the mortgage bondhold- 
ers. The fact that it was dispossessed of its propeïty, not voluntarily, 
but against its will, by decree of a court of compétent jurisdiction, must 
be held to be a valid excuse for non-compliance with the order of the^ 
secretary of war. If the honorable secretary had caifeedthe fact to be 
brought tothe attention of the court that the bridge was an obstruction 
to navigation, and that the railway company had been ordered to alter 
it, it woûld clearly baye been the duty of the court to hâve! ordered an 
altération ofthe structure, by its receivers, out 6f the income received by 
tbem from the opération of the rûad. But nq such fiction bas been 
teken by thé government in behalf of the public. For the reasons thus 
briéfly indicàted, I ooncludethat néither the réceivens nor the railway 
company are liable for the. ipenalty.èued Ibr, «nd the dâmorreis to the^ 
dedaîration' axe accordingly sostained. : 
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SoétBTB Anonyme de la Distilleeib de la Liquettr BENBDicTiNB ox 
. ' ■' l'Abbaye DE Fecamp ». Western Distillinq Co* 

(C&euU Court, E. D. Missouri, R D. September 8, 1890.) 

Tkibb-MIbks— Faisb, Repbbbbntations— Injunotion, 

, The fàct that oomplainant, the manufacturer of a cordial made aoooi^ing to a 
' recipe obtàined f rom the Beiiedictine monks, attaches to the bbttles labels aild 

>. ;! adrertisements bearlng Latin and French phrases, which traoslated' are, "Genuine 
Bpxiediptine Liquor of the Beîiedic,tine Monks of the Abbey of ,:^ecan)p," doesnot 
preclùde relief agalnst one wno manufactures and puts apon the market a cordial 
; in suoh Jorta and guise, as to clearly iudioate that it Is the identioal article sold by 

,, çomplainant; such phrases qot bein^ représentations that the Bénédictine monks 
are StUl'engagéd In its malnufacture at Fecamp, but that it originàted with them, 
... «lepèclaUy where one of the .adi^ertlsments shows that thé coi?d&l is manufactured 
by oomplainant, a corporation. 

In Equity. On till for injupction. 
. Cfm. Bvikley Hubbelland Frederick N. JudsoiHf for complaintint. 
Bassieur <k Schnurmacher, pT deiendooi. 

Thayer, J. This case, upon the évidence, présents the followîng 
State ol'facts: The oomplainant is a French corporation, located at Fe- 
camp, Normandy, in France, and is engaged in the manufacture and sale 
of a cordial or liquor càlled "Bénédictine," for which there is a large de- 
mandinthe United States, i as- well as in France and in many other 
foreign coHiitries. The liquor is made of a décoction of herbs that grow 
on the heights of Normandy and the best cognac, according to a secret 
recipe,' formerly belonging to the order of Bénédictine monks, who 
founded aûd for several centuries maintainedan abbey at Fecamp. Com- 
plainant's distillery for the manufacture of the cordial Ssiocated on lands 
formerly belonging to the Bénédictine monks, appurteiiant to the abbey 
in question. After the dissolution of the monastic orders and the seques^ 
tration of their property by the first repùblicof France, the book con- 
teining the recipe for Bénédictine, as well as màny other reeipes, by gift 
of one of the monks of the abbey oî Fecamp, passed into the possession 
crf thei maternai grandfetherof A. Le Grand, Sr.j the présent directeur 
gênerai of the complainant company. Some time prior totheyear 1863 
the book, by inheritance, became the property of Mr. Le Grand him- 
self, and in that year he begau the manufacture of the liquor or cordial 
at Fecamp, according to the formula of the monks. The formula bas 
been kept secret in his family, and is known only to Mr. Le Grand and 
his two sons, who are subdirectors of the complainant, Since the year 
1866 the liquor bas been sold under the name of "Bénédictine," and is 
widely known by that name, and bas been put on the market in peculiar 
shaped bottles, provided with labels, seals, wrappers, etc., of a distinctive 
character; the labels, seals, etc., so in use hâve also been filed and reg- 
istered in the proper offices as a trade-mark, both in France and in this 
country. Mr. Le Grand appears to bave conducted the business of manu- 
facturing and selling Bénédictine at Fecamp uutil 1876, when acorporar 
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tion (the présent complainant) was duly ôrçanized under the laws of 
France to continue the manufacture at the same place. To the Compa- 
ny soorganized Le Grand assigned theformulaforconcocting Bénédictine, 
aÛ trade-marks, labels, real estate, and property of every kind used in 
connection with the manufacture, receiving in exchange therefor the 
capital stock of the company, and becoming its director gênerai, which 
position he still holds. The business in question has in the mean time 
grown to large porportions, and has become very lucrative; the annual 
ptofits ranging from 350,000 to 500,000 francs. Shortly before the fil- 
ing of the bill in this case, the Western Distilling Company began the 
manufacture and sale of a cordial called "Bénédictine," at the city of St. 
Louis, Mo. For the obvions purpose of promoting the sale of the article, 
the distilling company caused it to be put up and placed on the market 
in bottles with labels, seals, and wrappers, ail made in exact imitation 
of those in use by the complainant for putting up Bénédictine by it 
manufactured. Even a, foc dmiU of the signature of A. Le Grand, aine, 
and the initiais of bis name A. L. under the words "Le Direàeur," bqth 
of which appear on labels used by the complainant, were appropxiated 
by the distilling company, for use on the same labels on its own bottles. 
It is unnecesëary, however, to go into further détails. It is suflBcient to 
say that the cordial manufactured by the défendant, and by it termed 
"Bénédictine," was placed on the market in such guise that it could not 
be distinguished by careful inspection from the cordial prepared by the 
complainant, and that it was also put up in such form as to indicate 
clearly that it was manufactured at Fecamp, France, and not in this 
country. Under the circumstances, but one conclusion is admissible; 
and that is that the défendant intended, by putting up its cordial^ în the 
manner described, to deceivethe public, andto deprive the complainant 
of a portion of its patronage by representing its own goods to bave been 
manufactured by the complainant. In the light of thèse facts it is not 
very màterial whether complainant bas an exclusive property in the 
Word "Bénédictine," as applied to its cordial, or bas or has not a tech- 
nical trade-mark, entitling it to protection under treaty stipulations, as 
in any event the law will not permit a person to disguise goOds of bis 
own production as those of some other manufacturer, for the purpose of 
purloining the latter's custom and deceiving the public, although he may 
màke use of np words or symbols except such as, standing by themselves, 
and in an ordinary Relation, are common property. McLean v. Fleming, 
96 U. S. 254; Avery v. Meikk, 81 Ky. 73; Orofi v. Day, 7 Beav. 84; New- 
man v. Alvord, 51 N. Y. 192; Wotherspoon v. Currie, L. R. 5 H. L. 512; 
Sawyer v. Hom, 4 Hughes, (U. S.) 239; Carson v. Ury, 89 Fed. Rep. 779. 
Yet, this is precisely what the distilling company seems to hâve donc, 
and still threatens to do. It could hâve had no possible motive for rep- 
resenting its goods to be of foreign manufacture, and for adopting the 
same dress, down to the minutest détail, that complainant's goods bave 
long worn, ùnless it was to profit by the réputation of complainant's 
goods, and enable it to make a successful inroad upon complainanfa 
tr^de. ■■ 

v.43F.no.6— 27 
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Accoirdiûg to the viêw whichthe court takes of the case, this only, 
question deserving of serions iCoûaideration, is whether the complain- 
ant is jdot préclùded from obtaiaiiig équitable relief by certain représen- 
tations wMch it makes to the public poncerning the manufacture of its 
own liquori: It is claimed by the défendant that the»0(?iefe by its labels,, 
seals, advertisements, etc., représenta that the Bénédictine by it sold is 
manufactured by Bénédictine monks; and, if this contention is sustained 
by the évidence, it must be conceded that complainant is without right 
to equitabletirelief. Médiane. Go.: v.Wood, 108 U. S. 220, 2 Sup. Ct. 
Rep. 4365 ^Sieg^t v. Abbott, 61 Md. 286. The contention is based on 
the fact thattheLatin words "Idquor Monachorum Benedictinorum Abbatv» 
Mscaneniis" appearon a label pasted around theneck of ail of the societe'a 
bottles; that an advertisement printed in French isalso wrapped up with 
each : bottle, iWith the foUoïKing heading: "Véritable Bénédictine lÀqumt. 
des Mbinea Bénédictins de L'Abbaye De Fecamp;" and that the wax seal on the 
cork of each'bottle bas impressed thereon the figure of a monk, and that 
one of the labels on this body of ihieibottle bearsthe cabalistiê letters"!). 
O.M." I attach no weight to the suggestion of eounsel that the pictures 
of complainant's manufactory, distributed by it by way of advertisement, 
represèrit the manufacture to be carried on in an abbey,;for the reason 
that no one liàble to become a purchaser of Bénédictine would be apt to 
mistake a noodern distillery or workshop, such as the eut represents, aa 
thé abode of a religious order. I think it manifest that the langUaget 
ahove quoted from the label and the advertisement falls short of a rep- 
résentation that it is the order ûf Bénédictine raonks whô are now en-, 
gaged at Eecamp in the manufacture and sale of Bénédictine, even if the 
literal translation of the language headopted, for which eounsel con tend, 
and even if the court disregards the idiomatic meaning of the partiel© 
"des," which those farailiar with . the French language assert should be 
given to it, when used as in the above-mentioned advertisement. If 
tiie phrase foui;idin.;the advertisement b& read jaa; folio ws:" Genuine 
Bénédictine M^uor of the Bénédictine Monks of the Abbey of Fecamp»" 
that doés not necessarily imply^ that the liquor was made by, or that ife 
bèlongs to the Braiedictine monks ôf the abbey of FeCamp, because one 
of the approvfeiiand ordinary uses of the préposition "of " is to indicata 
oiigin, aiid sonietinies'to indiciate use, as well as to signify possession 
çr ownership. ■ Hence, without giving anyunusual meaning to the 
words, a persoii féading the label and advertisement in; question might 
undéretaiid theÇepresentation to bathàt the article referredtois a liquor 
pf the veiîy sanië kti;d that .was origirially pompoundédiiby thé Bénédic- 
tine monks jof thé; abbey of FéOamp, or that it was ïbô genuine article 
g,t Bome/itime or : other used by the monks of that;abbey, and distin- 
giuishfid forrsuchiise. .Evidently. thé phrase, "Liquor of the Bénédictine 
Monksj" etc., is onethat mayibe interpreted in séveralways without do- 
ing: .violence to, I thé ordinary usé «f; language; : and I am ' of the opinioa 
that peeple: of ôudinàry intelligence îwould generally regard it as a repré- 
sentation .that the liquor iû question is compounded according toa for*, 
mula invented or heretofûre used by the monks of the abbey of Fecamp, 
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Tather than as fta-épresentation that the mdûks of that abbey are stilL en- 
gagea in the manufacture, and tbat the article is of their production. 
This opinion is reinforcéd by other représentations made by complain- 
ant's labels and âdvertisements. One of the advértisements clearly shows 
that Bénédictine is manufactured at Fecamp, France, by the complain- 
ant, and that it is a French corporation with a capital of 2,500,000 
francs, aû'd has commercial agencies in various couûtries. One of the 
labels invftriably placed on complainant's bottles, as heretolore men- 
tioned, hàfe a foc mnile of the signature of "A. Le Grand, aine;^ another 
bears the initiais of his nàme under the words"ie Directewr*;" and athird 
label stalieè, in substance, tbat <èvery bottle of genuiue Bénédictine put 
on the market beârs ai foc simîlèof the signature of "A. Le Grand, aine, 
Directeur General.^' The Words "Directeur Gerï^at" certainly do not sug- 
gest the head of a religi<>us order,but rather the manager of a trading 
or manufàcturing establishment. In view of thèse facts it seems évident 
that no person of average intelligence, who, with ordinary care, consults 
complainant's labels, advértisements, etc., with a view of ascertaining 
who is the manufacturer of Bénédictine, would be liable to conclude that 
it was manufactured by a Society of monks^ and buy the article on the 
strength of such belief. 

In support of the saroe défense now under considération it is further 
suggested that Bénédictine is not made, according to a recipe of the 
monks, from herbs grown on the fallows of Norraandy, and that the rep^ 
resentatioii tothat effect in complainant's advértisements is false. It is 
no doubt true that the Bénédictine put upon the market by défendant 
is not made according to such recipe, or of such herbs, although ils cir- 
culars contain a représentation substantially to that effect. But there is 
noevidepce iu the case that £he représentation is falsiC as applied to the 
foreign article actually manufactured at Fecamp; on the contrary, there 
is in the record the statement of A. Le Grand, Sr., supported by strong 
corroborative (àcts, that the représentation is in every respect true; and 
the court would not be warranted in rejecting hië testimony merely be- 
cause Le Grand refused, on his cross-examination, to publish the for- 
mula. 

Finallyj it is urged .that complainant is guilty of such misrepresenta- 
tion as preclUdes équitable relief, because the fact is not disclosed by its 
labels or wra^pers that the business conducted by A. Le Grand, Sr., up 
to 1876 bas since then been conducted by a corporation, — the présent 
complainant. This contention appears to the court to be without merit,' 
for the following reasôns: One of the advertisemerits of Bénédictine, cir- 
culated by the complainant, does show, as before noted, that the liquor 
is manufectured at Fecamp, by a business corporation,— the "Société 
Anonyme de la DistUkrie," etc. And with respect to the labels and wrap- 
pers on the bottles, in use prior to 1876 and since, it may be said that 
they never did represent Mr. Le Grand, Sr., to be the sole party in in- 
terest in the mana facture of Benedictkie. The substantial représenta- 
tion conveyed by the labels on this point bas always been that Le Grand 
vraa directÉar or directeiOr gênerai oî somQ concern (whether partnersMp or 
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corpOïation îs tiot s^ted) thatiwas engaged at Fecamp în the manufact- 
ure of Bénédictine. Furthermore, the change that look place in the 
business in 1876 was of such character that no dealer in Bénédictine 
would probably regard it as of aoy importance. Mr. Le Grand retained 
the ownership of the bulk of the stock of the company, and became its 
executive head or manager. The liquor was thereafter produced under 
the supervision of the former njaBU facturer, and mainly for his profit, 
ai the same place, at the same distillery, and according to the same 
formula. I fail to discover in the last contention of defendant's coun^ 
sel any valid ground for refusing équitable relief. Therefore my conclu- 
sion upon the whole case: is that défendant should be restrained from 
making use of complainant's labels, wrappers, circulars, etc., in the 
manner heretofore done, and thatit should be compelled to account for 
whatever profita it haa realized from such unlawful use. It will be so 
ordered. i 



Enoch Moegan'8 Sons Co. ». Wendoveb et d. 
(Ci/rcuit Court, D^ New Jersey. Septembep 28, 1890.) 

TkAI>E.]V|aEK— iNFEISOBMENTi , 

Complainant had a trade-mark In the word "SapoUp," ùsed to designate a par- 
ticalar klnd of soap. Wheu persoBë called at défendant'» store and asked for 
*'Sjip(jUo," their salesmaniTwould,; .without explanation, pass out a soap called 
"Pride of the Eïtchen, " on whicb thèse words were plalnly marked, and reoeive 
thè^natom6ry prioe. The wràpperà uééd on the two soaps were entlrely différent, 
and the si^e and shape of the cakeà also differed. Hei4 that, though there was no 
usç of the Word "Sapolio" on the soap, and no resemhlanca in the packages, the 
tr^né&ction amountéd to an Infrlngement of plaintifl's trade-mark, and woula be 
enjoined':: 

In Equity. On bill fqr injuriction. 
Jiowlçmd Cox, for complainant, 
_ .Bi^e»] <?: iîïfor, for défendants. , 

CfBEEN) J; This is a,suit in;equity to restraip the unlawful use of 
the tj;ade-mark or symbol, "Sapciio." The bilLalIeges that the com- 
plainant is the assignée of the originatora of the word "Sapolio," a word 
ufled to designate a scouring soap, which has for many years been widely 
known and recognized by the public as the trade-mark or trade-name of 
the complainant; that the complainant has a right to the exclusive use 
of this word-symbol in every lawful way; and that such exclusive use 
has been upheld by the courts, and admitted by ail. The défendants 
are charged with selling publicly a scouring or sand soap^ under, as, and 
for Sapolio, , which is n.Qt;Sapoïio, and is not the manufacture of the 
complainants. The façts prpved are that, on three or four occasionsi 
certain agents of the: .complainant went to the store of the défendants, 
ift.Newarki-Ni J., ftBid.ft^ked fpr Sapolio. The saiesman of the défend» 
ant immfi#i»teiy ^diflWïPd tO: the piarchaser a cake pf soap çaUed 
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"Pride of the Kitchen," without explanation, and received the custom- 
ary price. It is this class of transactions which the complainant in- 
Bists constitutes infringement of its trade-mark or symbol. It is ad- 
mitted that thesoap designated as "Pride of the Kitchen" is enveloped 
in a wrapper wholly différent from that used to envelop Sapolio, and 
that the shapé and size of the cake also différa from the usual size of à 
cake of Sapolio. It is further admitted that the words " Pride of thé 
Kitchen" are plainly printed in large and legible type across the wrap* 
per enveloping that soap. Upon the argument, I expressed some doubt 
whether the proofs did anything more than show a case either of décep- 
tion as between the buyer and the seller, or of an acquiescence, on the 
part of the purchaser, in the open substitution of the one soap for thé 
otherby the salesman; but, upon reflection, I am of opinion that the 
transaction constituted an infraction of the property rights of the com- 
plainant, and is actionable. It is perfectly well settled that a "trader- 
mark" is property. If so, any use of it by others than the owner or 
rightful possessor, if unauthorized, is unlawful. The property of thè 
coniplainaiits in this trade-mark or symbol is not only not disputed, but 
clearly admitted, by the answer, and is as clearly established by the 
proofs. The law, then, is bound to protect the owner of this property 
in the use, and the exclusive use. Now, what did the transaction in 
the store of the défendants, as disclosed in the proofs, amount to? 
Simply this : When asked by the complainaht's agent for a cake of 
Sapolio, the defendant's agent, in response, delivered a cake of Pride of 
the Kitchen, which, in effect, was an assertion that the cake delivered 
was Sapolio, the very identical soap which had been asked for. Inothe?; 
words, the act of the defendant's salesman was a sale of a soap not made 
by the complainants, as and for the soap of the complainant known as 
"Sapolio," and thereby constituted an assertion on his part that it was 
Sapolio. If acts speak louder than words, then this assertion was more 
positive and emphatic than if it had been spoken aloud. The result is 
that an article manufactured by A. bas been successfully palined off 
upon an innocent purchaser as an article manufactured by B., çind as 
the article for which the purchaser made inquiry; and this bas been'ao- 
complished by a déception arising from and based upon what must'be 
held to be an unlawful use of a trade-mark or word-symbol, the ri'ght 
of property in which belongs solely to the complainant. That the act 
of the salesman in offering "Pride of the Kitchen" in response to a de- 
mand for "Sapolio" is, though done silently, a positively unlawful act, is 
clear. Its urûawfulness consists in an attempt to steal away the busi- 
ness of the complainant for the benefit of the manufacturers of "Pride 
of the Kitchen." It is clearly the object of the law of trade-marks to' 
prevent this. In CeUuMd Manufg Go. v. Qellonite Manufg Cb., 32 FedV 
Rep. 97, Mr. Justice Bradley uses this language: 

"It is the object of the law relating to' trade-marks to prevent one man, 
from unfairly stealing away another's business and good-will. Fair compe». 
titiou in business is legitimate, and promûtes the public good; but an unfair 
appropriation of another's business, by using his name or trade-mark, or aij 
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iç^Uatiçn fcbeyeof calculHt«id ,|^;^eceîye the public, or in apy other way, la 
jusHy punishablé by dainag^i and will be enjoine^ by a court of equity." 

,, The •worcig, "unfair appropria tionof auother's business * * * in 
any uvay^/'are quite oomprehensiv^ enough to include the act which, ia 
effect, represents Pride of th« Kitchen to be the article demanded when 
Sapolio is asked for., Afly act or t'hing done to induce the belief 
that the one article is in, facl; the other ig unfairj and indeed unlawful; 
and thi^isthe tme ra^aning and intent of the actg of the defendant's 
ealesniancpmplainedof. (The case falls cleariy within the principle that 
equity shquld prevent a party. from fraqdulently, ayailing hiniself of 
the trade-ruark of anqlh^r, which has already obtained currency and 
value in, the market, by wha.tever means he may 4evise for that purpose. 
The defendiints had no right to rçpresent, by word of mouth or by act, 
directiyor indirectly, that Prj^Jle of the Kitchen was 8apolio, and yet 
this is Tjrhat the acts of their; agents amouut to. ; Such acts should be 
restrained, , They constitutefalserepresentatjons, which tend tomislead 
the public, and divert custonj frpm the one manufacturer to the other. 
Let an iujunction issue, as prayed for. The question of costs is reserved. 



, , WaRD Vf RiCHMOND & D. R. Co. 

(Clrewit Coun, D. SçnMi Carolina. August 26,1890.) 

ïtAILKO'AB COMPiNIBS— ACCIDRNTà AT CROSSmoS. 

Plaintif att«oipted to Avive over defendant's track at a Street orossing, without 
stopiung to loo^ or listen, aod was Btruck by a passing train, wUcb be could easily 
hâve sepn befbre he weni on the track. The train was two heurs behind the 
sobedtileltime. ; PUtintiff's Witnesses teatiiied that they beard the whistle elther at 
a erosaing 500 yards distant, or at one 500 yards further; whlle defendant's wit- 
nesses, pa^sëngers on the train, testifled the whistle was sounded at ail the cross- 
ings, and the engineer testifled to the samé efiect. Uelditbat a verdict in plain- 
tifl'a Avor woala be set aside. 

0n Motion for New Trial. , 

Benêt, JtfcOuJlough Sk Parker and John 0, (hpers, for plaintifiT. 

îfete <fc 07, for delendant. 

SiMONTOîi, J- flie pïain:tiff, a farjner, residinga few miles from Green- 
ville, and TyJiose businesp took him into that city very frequently, had 
spènt the cJ^y in town, and was returning to his home between 7 and 8 
p'dock io ithe evening. Me, was driving in his wagon on West street, 
one of the streets of Greenville, and was in the act of erosaing the track 
oi the defeii(lant at the West-Street crossing. Abpye tbis place, about 
600 yards, is the Buncpn^be-Street crossing, and beyond that again is 
another crossing generally known as the "Mountain-Road Crossing," spnie 
.500 yafds^ faïiher. JustaS défendant was in theàfctof crossing, a loco- 
niôtîvè drâwing; a train oHëven coaches came in collision with his wagon, 
knocked Kipi put, and lûjured him. One approaching the West-Street 
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crossing can, for 300 yards, gèi occasioriûl views ôf thé railroad tock in 
the direction from whieh the train" was approaching on this occasion; 
and, for 60 yards from the crossing, the railroad track is visible forover 
300 yards, partially obstructed by small bushes. In his examination 
the plaintiff adinitted that he had beea drinking on that dayj and at 
the time of the accident was neither drunk nor sober. He approached, 
and went on the crossing withoùt looking for, or jistening for, any apj 
proaching train. The one whiôh coUided with him was a passenger 
train, two hours behind schedule time. Witnesses for plaintiff, rési- 
dent in that locality, heard the whîstle of the train either ai the MounV 
ain-Road crossing, or at the Buncombe drossing. Those for the défend-, 
ant, ail of them, but one, paSsengers on the train intending to get ont at 
Green ville, and that one waiting for the coming train, say that the whistle 
sounded for ail the crossings, foUowed by the long whistle for the sta- 
tion, in the act of crossing Buncombe street, and then by the eattle sig- 
nal. The engineer, who testified that he blew ail the crossing signais, 
said that he saW the wagon bf the plaintiff when he was àbout 65 yards 
from it; that he blew the eattle signais, and put on his àir-brakes, slop4 
ping his train just beyond the crossing, but too late to avoid collision. 
The train was well equipped. The case was submitted to the jury, not- 
withstanding thé motion that they be instructed to find for the défend- 
ant. Two questions were submitted to them: Was the défendant négli- 
gent? If this wére answered i-n the affirmative, was there contributory 
négligence on Ihe part of the plaintiff? They were carefully instructed 
as to the law of the case. Thére were no exceptions tothe charge. The 
verdict was for plaintiff, $1,100. The défendant moves fora new trial. 
The gênerai rule is that every onê approaching a railroad crossing, at 
any time, must exercise ordinary care in the use of his sensé of sight and 
of hearing in order to discover and guard against any approaching train. 
See Beach, Contrib. Neg, p. IDl, § 63, and cases quotedj Schofiddv. 
RdHway Go., 114 U. S. 617, 5 Sup. Ct. Rep. 1125. The statute law of 
South Carolina goes beyond this gênerai rule. It requires a locomotive 
approaching a crossing like the one in this case to ring a bell orsound 
the whistle at the distance of at least 500 yards from the crossing, and 
to keep up the ringing or whistling until the locomotive bas crossed the 
highway. Geh. St. S. C. § 1483. Section 1529 of the samé chapter 
provides that, if one be injured in person or property by collision with 
the engine or carsof a railràad corporation at a crossing, and it appears 
that the corporation negleeted to give the signale required by that chàp- 
tôr, and' that sùch negleet eontributed tO the injury, the corporation 
shall bë liabîe for ail damages caused by the collision, unless it be Shown 
that, in addition to mère wàntof ordinary care, the person injured was, 
àt the timé bf collision, guilty of grôss or willful négligence, or' was 
aciting unlawfully, and that sutih gross or willfal négligence, or xmlawful 
act, eontributed to the iîijtiry. Under thèse provisions of the statute 
law o( Sotith Carolina the jury were instructed to inquire ifi the signais, 
herèin provided for, were given. Their verdict anâwers this question in 
the negatS^^.^ They were alsiJ instructed' to inquiise if the plaintiff was 
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guiltyof négligence, grosa orfyillful, which contributed to the injury. 
They.were told that thèse terme were not synonymous; that gross négli- 
gence; itaplied carelessness, want of appréhension of danger; willful neg-, 
ligence was recklèssuess, notwithstanding knowledge of danger. The 
One Is passive, the other active. The verdict answers this question in 
the négative also. If the verdict is the solution of conflicting évidence, 
it will noti be disturbed. Our inquiry then is, was there enough of un- 
disputed teatimony in the case to induce the conviction that the verdict 
on this îpoint was against the évidence? It is difBicult, if not impossi- 
ble, to formulate a définition which will cover every case of gross négli- 
gence. The surrounding çircumstances will always control the charac- 
ter of the act. What might bé only a want of ordinary care'under some 
çircumstances would be gross carelessness under others. In White v. 
Railroad Co,, 9 S. E. Rep. 96, the suprême court of South Carolina say: 
"Gross négligence isthe absence of that kind of care which even the most 
careless and iudifl'erent would be expected to exercise under the existing 
çircumstances." In the case before us the plaintiff, after dark, was ap- 
proaching a railroad crossing with which he was perlectly acquainted. 
A train of cars was rapidly approaçhing. Although it did not give the 
continuoùs signal required bystatute, it did give notice of its approach. 
The witneSses for plaintifif he^rd jt whistle, either at the Mountain-Eoad 
crossing of at the Buncomhe-Street crossing. Those for the défendant 
heard it whistle at both of thèse, crossings, and then give the long whistle 
for the station. The first set of witnesses were résidents of the locality, 
with no spécial: in terest in the arrivai of the train. The other set were 
specially interested in the approach and arrivai of the train at Greenville, 
and , more on the alerfc for the signais. Notwithstanding this, the plain- 
tiff continued on his course, got on the track, and was crossing it when 
the train was a littleover65 or'/O yards off, and easily visible, certainly, 
from that digtance, taking no sort of précaution, using neither bis eyes 
nor hîs ears* . Had he listened, be must bave heard the whistle, or the 
roar of the coming train. .Had he looked, he must hâve seen its lighta, 
It is impossible to avoid the , conviction that, although he was neither 
drunk norsober, nevertheless the drinks he had taken had induced a 
frame of mind which made him: "careless and indiffèrent to consé- 
quences," and had led to *'the absence of the care which a sober man, 
h'ôwever careless and indiffèrent, would bave exercised under the çir- 
cumstances," Had he used his sensés, he could hâve stopped. In 
not stopping, he contributed to his iiajury. The jury was fuUy advised 
as to the principles of: law to which thèse facts would apply, Their 
verdict would indicate either that they mistook the principles, or that, 
through bias or prqjudice, théy misapplied them. The frank admission 
by the plaintiff of the conti'olling fact that, in the act of crossing, he 
«sed. neither his sight nor his hearing was entirely overlooked by the 
jury. Their verdict cannot stand. Thurslon v. Martin, 5 Mason, 497. 
^-he case of Pigtm v. Railroad (h., 29 S. C. 803, 7 S. E. Rep. 515, resem- 
bîing ibis case 80 much in its facts, does not conflict with this opinion. 
aJhe suprême court do not;deny that going upon a railroad traçk so cpv- 
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ered up as to render hearing or sight impossible would be gross coD- 
tribotôry négligence. Tbe error for which they sent the case back was 
the expression by the circuit judge of bis opinion on the facts; the rule 
in this State being that a judge cannot, by word, and perhaps by voice 
or gesture, by countenance or eœphasis, aid the jury in their exclusive 
province, — the décision on the facts. In Schqfidd v. RaUtoay Go. , supra, 
the suprême court ofthe United States sustained the trial judge in his 
instruction to the jury to find for the défendant, under circumstancés 
very similar to those of the case at bar. Enter an order for a new trials 



MiTCHELL et al. V. MUBPHY. 
{Circuit Court, W. D. Pennsylvanla. AuguBt 5, 1890.) • ' 

1. Trusts— iMPtiED Trusts. 

A deed frpm B., M., and P. to Joseph Pennock for a tract of land contained the 
récital; "And whereas, the said land is intended to be for a résidence for Will; 
iam Murpby and his family, and tbe said Joseph Pennock pays towards the pur- 

: chasé;monMrtl,300, and Isaac M. Pennock * » • pays $500, and Archibâld 
Paull ? * * pays $500. " Theconveyancewasto Joseph Pennock, "in trust, as 
well for the said Isaac M. Pennock and Archibald Paull as for himself, in the pro- 
portions the amount paid by each bears to the whole purohase money. " Thèse per- 
sons put Murphy into possession for no deflned perlod. Held, that there was n6 
implied trust in favor of William Murphy and his family, and his possession waë 
that of a mère tenant at will. 

S. Adverse Possession. ; 

Murphy, with his family, remained in possession of the land until his death, and 
thereafter his widow continued in possession for more than 31 years. Held that, as 
her busband's possession was in subordination to the title of tbe rightful owners, 
her continued possession was of tbe same character, and that, in the absence of 
évidence that she had renounced the privity between her and the rightful owners, 
or.by some unequivocal act had severed it, she could uot avail hérself of the statute 
of limitations. 

. Ejectment. 

In pursuance of a written stipulation this case was tried by the court 
'without the intervention of a jury. The following facts, therefore, are 
found by the court : 

(1) The title to the pièce o£ land desciibed in the writ in this case being iit 
ïsaac Beeson, George Meason, and Charles Peach, thèse persons, by their deed 
dated Marçh 27, 1851, for the stated considération of $2,200 therein aeknowl- 
edged as having been paid by Joseph Pennocis, Isaac M. Pennock, and Arch" 
ibald Paull, conveyed said pièce of land to said Joseph Pennock in trust as 
follows, namely: "ïo hâve and to hold the saH)e, with the appurtenances- 
thereunto belongiug, unto him, the said Joseph Pennock, his heirs and assigna, 
in trust, as well for the said Isaac M. Pennock and Archibald Paull as for 
hîmself, in the proportions the amount paid by each bears to the whole pur- 
ohase money." The said deed, after reriting the cliain of title from the com<- 
raonwealth of Pennsylvanie down to said Peac^h to several tracts of land of 
which the pièce hère In question is a part, contains this récital just before the 
couveying clause, namely: "And whereas, the said Peach has sold flfty acre^ 
of the same to Joseph Pennock, of tbe city of Pittsburgh, in trust, as herein- 
after stated; and whereas, tbe said land is intended to be for a résidence foir 
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■W^iUi9pi.^ui']phy an^.hisifajnUy, and the said Joseplj Eejiijock paystowards 
fhe Çjùrcjîiase mbnpy twelye huhdred dollars, and ;Isaac K. Pennock, of the 
city oï'ï»ittsburgh, pays flyé hiiMrê^ dollfirâ.'and Archibata Paull, of the city 
ftfW^Hèlliflig, Va., pà?j^fivehiliiâr^ 'dollars. '' (2)''rhesaid Joseph Penriôck 
and AYciiibitld Paull hàd each lijsirried à siater of sh.id-Wllliam Murphy. The 
toCtert.atftbë date bf satddeed.'was in ill bealth, and he continu ed an invalid 
untilhia,deathu (3) In theyearlÇSl, soon after ttje dàteof said deed, said 
^ç^èph ?ip^ .Jsaac jf, Pennoè^ anà iûchibald Paull put, çaid William Murphy 
into posspssiàn pf said pjeçè of ilarid, ànd he resided thereon with his wife, 
Slàtah 'Mui^iij^, ttie présent défphdàût, and their chîldren, until hls death, in 
1866', hbldifîg' tiiè iand durih^ hisôccupancy in subserviency to the title oi 
said Pennocks and Paull. (4) After the déath of her husbahd, the said Will- 
iana Murphy, the défendant remained in the possession of said pièce of land, 
residin^j; thereon with her children, and" her possession thereof bas been con- 
tinuons from her husband's death down to this time. (5) On July 2, 1866, 
said Joseph and Isaac M. Pennock executed a written lease, whereby tbey let 
and demised to the defendantsàld. pièce W land for Ihe term of 15 years from 
April 1, 1866, for the use of herself and the children of William Murphy and 
herself, at a nominal rent» «and on July 6, 1866, she executed and delivered to 
the agent of said Pennocks an instrument of writing of which the following 
is a copy: 

"lî'Sai^h' Mtlfphy-,'wfdot?oflfilliàtn Murphy, dëceaset^, for myself and the 
éhildi-én pf tt\e:ôaid ■VfiUiîiià:, bfii-è'by acknowledge and déclaré that as to 12-22 
and 6-22 parps of tlie tract of land on the ConneHsville road, in N. Union 
township, Fayette countyj'Peniisylvania, containîng «bout fllty acres, on 
which v/e nbw réside, and fiaVe ïémdéd slnce April Ist, 1851, we hold and hâve 
heïd tt(e<»4nie UQderand ïiSMt^hdilta at will of Joseph Pennock and Isaac M. 
Pennock in connection with iArchibald Paull, and according to bis last will; 
we now accepting a lease of said interest from said Joseph and Isaac, for tho 
term of fifteen years, from April 1, 1866, dated July 2nd, 1866, upon the rent 
and terme thërëiii statëd. witness my band and seal this sixth day of July, 
A. Dr 1866. Sabah B. MuEPHT. [Seal.] 

"Test: John CoiiLiNs." 

(6) The sàiil Archibald Paull died in the year 1854, and ail the rigbt, title, 
and interest in and to said pièce of land wliich he acquired under the aforesaid 
deed of March 27, 1851, by virtue of his last will and otherwise, became vesled 
in the plaintiifs befôre the date of this suit, viz., the 6th day of September, 
1888. (7) Whf-nithe writ ip this case !was served on the défendant she was 
residingon said pièce of land with onedaughter, a chlld of William Murphy 
and herself, and a granddaughter, the minor child of a deceased daughter, and 
this child and grandchild still live with héron the land. (8) The taxes on 
«aid pièce of land were paid by William Murphy, or by the défendant, du ring 
his life-time and oocupancy, and'Since his death by the défendant. The land 
wasassessed in the name of Joseph Pennock from 1851 dowu to 1867, and 
since then has been assessed in the defeudant's nanie. 

J. M/Stana- 9fid E4ward GampbeÙy for Tplainti^ 
S. L, Meâtrezat, foi dekuéaxit. 

ACHESON, ;J. Upop the fflcts hère appearing, I am quite unable to 
see how the? défendant can sticœHsfuUy resist a recovery by the plaintiffs. 
Twogroundsof défense are relied on. In the first place, the défendant 
sets up titlë «ilder the statutë 'of liîïiitatipns^ But undenîably her hus- 
baiïd, Wiîiiàni Murphy, entéred%„th6,perniiss.i6nof Joseph and Isaac 
|il. )ffei^hoç]^,an4 Archibald Paull, a^adh^s possession ijever ceased to 
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be in subordination to théir titlé. It is well settled thàt when tîie orig- 
inal possession by the holder of land is in privity witH the title of thé 
rightful owner, nofhing short of an open and explicit disavowal and diS- 
claimer of holding under that title and assertion of title in himself brought 
home to the other party willenable such holder to avail himself of thé 
statute of limitations. Cadwalader v. App, 81 Pa. St. 194; Zdler'a Lessèe 
V. Eckert, 4 How. 289. But William Murphy never disavowed the title 
of those who put him into possession, nor did he ever iûdicate in any 
inanner an intention to hold adversely. And, as his possession was in 
subserviency to the title of the rightful owners, the continued possession, 
upon his death, of his widow, the défendant, was of the same character. 
Bannon v. Bra/ndon, 34 Pa. Stj 263. In that case it was held that the 
widow of a tenant for lile, who continues in possession without any con- 
tract between herself and the owner of the land, holds in subordination 
to the title of the latter, and not adversely. Having entered by right 
under her husband, when the right ceased and she held over, she was at 
least a tenant by sulïerance. Id. Now it is not shown that the défend- 
ant ever renounced the privity between her and the rightful owners, or 
by any unequivocal act severed that privity. That she paid the taxes 
was nothing more than her plain duty, since she had the full and free 
use and enjoyment of the premises. Without regard, then, to the trans- 
action between the Pennocks and the défendant in the year 1866, the 
lease exeçuted by them, and "the déclaration ot tenure" executed by her, 
the conèlùsion cannot be avoided that thé défense of the statute of liijait- 
ations set up against the plaintiffs has no foundation to rcst on. 

The other and totally différent ground of defrnse taken by the défendant 
is that the right of possession to the land is in the surviving faniily of Will- 
iam Murphy "for a résidence, "such right being evidenced by the récital in 
the deed from Becson and others to Joseph Pennock, viz. : "And whereas, 
the said land is intended to be for a résidence for William Murphy and 
his family," etc., and the intention executed, by putting him into posses- 
sion. But William Murphy was not a party to that deed. Neither did 
be contribute aught to the considération paid; The purchase was alto- 
gether res inter alios acla. Tlie deed contaiiiis en express trust declared in 
very apt words in iavor of Isaae M. Pennock and Archibald Paull, but 
none declared in favor of William Murphy. Evidently the deed was 
drawn by ône learned in the law, and if it had been intended to ereate 
any trust for the benefit of William Murphy and his family the intention 
wonld bave been expressed, artd not left to doubtiul înference. Wheri 
read in connection with thé whole deed, we find that the manifest pur- 
pose of the particular récital, in which William Murphy's nanie appears, 
was toexplain the transaction as between Joseph Pennock, Isaac AI. Pen- 
nock, and Archibald Paull, and detihe their respective interests in the 
land. Their expressed benévolent intention to provide a place of rési- 
dence for William Murphy and his family imposed no légal obligation 
upon thertiv'and clothed him with no enforceable right. And when they 
vol ontarily gave him possession for no defiuèd period he became, àt tîië 
most, à ineire tenant at will. 
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Thatihe plaintiifs bave the légal tîtle upon tThich to found an action 
of ejeçtment cannot be doubted. The trust in Joseph Pennock under 
ihe 4eed of Marcb 27^ 1851, was a dry trust. The statute, thêrefore, 
execùted the use, and the légal title to the undivided five twenty-second 
parts of the land passed to Archibald Paull. Moore v. Shults, IS Pa. 
St.. 98; Eckels vj Stewart, 53 Pa. St. 460; Webster v. Cooper, 14 How. 
488. 

Ai^d now, August 6, 1890, the court finds in favor of the plaintifFs, 
and that they do recover the undivided five twenty-second parts of the 
pièce, of land described in the plaintiffs' prasoipe and the writ, and six 
cents damages, and costs. . 

, Let judgment be entered upon the finding of the court in favor of the 
plaintifis at the end of four days 8ee> reg., unless, in the meantime, a 
motion for a new trial should be made. 



;l : v WaBNOCK W. MiTCHBLI,. 

. , (Circuit Court, W.D.Tennessee. Auguat 26, 1890.) 

étttotiîiÀi. liiBBL — ÀcTloN ifoK Damages— Senoing Lbttbh. 

, i! The Tennessee Code (MiU & V. § 6553) bas not cbanged the common law that 

• whil^.tlje. sending of a sealed letter whioh is Ubelous to the plaintiâ, without aoy 

'Othei: âct on the part of the défendant towârda making its contents known to a tbird 

persoDV is f>uni3hable critnlnally, it ia not a publication suffitiient to support a civil 

, aptiou for def amation. 

At Law. On demurrer to the déclaration. 

' Tayhr (k CarroU, îoT plaixxûS. 

l Sterling iPier$on^ foi dehxxdant. . 

; Hammqijd, J. The two counta of this déclaration, to which the de- 
njurrer haa been limited by the submission in argument, aver no other 
publication, either generally or specially, of the aUeged libel, than the 
rleceipt by the plaintiflf of the private letters in which the defamation 
ypàs contained. It is conceded by the plaintiffs counsel that this is not 
^suificient publication, unless the rule of the common law hasbeen 
changed by the statute. It will aid us in determining the disputed; 
s^cope of the statute to consider somewhat the rule of the common law 
on the sùbject. The counsel for the défendant has stated correctly, as 
we find, tïie reàson why the mère delivery of a private letter to the 
^laintiff is not, in a civil action, a publication of the libel, and yet, in a 
çriminâl indictment, anipunts to a publication. In the civil action, the 
l'aw in,,th,e9ry allows nô compensation for wounded feelings alone, but 
Ojply whôî^ that injury is accompanied with an impairment of one's rep- 
qtaUbn with others; as, in other casea of tort, where there must be some 
dïimâgetQ thf p^rson pr prpperty, which may be aggravated by the men- 
tal sùfrdrîng attending thé injury. But when the public undertakea.tO: 
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redresB îts dwn wrong in the premises by the criminal proceeding, if 
punishes not so much for the defamation of the prosecutor as for the 
somewhat distinct oÊfense of inciting, by the defamation, to a breach of 
the peace. Perhaps, in strict thought, it may be that it is a misnomer 
to call the criminal proceeding a prosecution for libel at ail, for ail au- 
thorities are agreed that the indictraent or information must allège an 
intention to break the peace by incitement thereto. Yet it will be found 
perhaps that, after ail, the distinction cornes of an extrême solicitude to 
punish the culprit for m ère pmate defamation, — a solicitude whichis not 
80 intense when the public itself becomes, by itg indulgence in the liber- 
ties of free speech, a sharer in the offense of open defamation, and through: 
its public press, and other organs of public opinion, delighta to dégrade 
a man by libel and slander because of his social, religions, or political 
sins, in their sight, or for the mère barbarie enjoyment of the sensation 
of seeing a good réputation destroyed, the destroyers hypocritically pro- 
fessing sympathy with the victim meanwhile. Most of the legi&lation 
on the subject of libel bas been, therefore, in aid of the public freedom' 
in this behalf ; but when it does touch upotf the seemingly less venial 
offense of mère private defamation, it is in the other direction of more 
severe laws for its suppression. It might be well enough urged, there- 
fore, that the législature intended by any given statu te to enlarge the 
civil remédy by placing it upou an equality with the criminal proceed- 
ing in the matter of publication, and that which it takes to constitute it; 
for ail the cases show that the courts are very astute to lay hold of any 
circuxnstance appearing in the case to sustain publication in aid ofthe 
civil action in regard to mère private transactions, and in the criminal 
proceeding do not require. it at ail. Nevertheless, quite reluctantly, I 
conclude that the Tennessee législature hàd not any intention to enlarge 
the civil reraedy in the statute. we hâve before us. 
. In the leading case of ^r Baptist Hicks, Hob. 215, Poph. 139, asstated 
by the last-cited reporter, the reasons for the rule of the criminal law are 
somewhat diversely given by the judges; uone of them saying, however, 
that it was because of a provocation to a breach of the peace, asreported 
by Hobart, and generally accepted by subséquent cases. One. of them 
said that such a letter as was written in that case concerned public matter, 
and was an offense against piety, charity, and justice, because Sir Bap- 
tist's benefactions, which were derided, were given to a church, to a 
hospital, and to a public building, and thè giving of such gifts should 
notbe discouraged, even by private dérision. Another said that if tha 
defamatoryletter had related to only private concerna, and did not thus 
affect the public interest, it could not bave been punished. Lord Coke 
curtly said only that he had been instructed asattorney to file aninfor- 
mation in such a case, which, however, was not filed, for reasons stated 
by him, and that it was resolved in Edwards v. Wooton, 12 Coke, 86^ to 
thatéffect. But Lord Chancellor Bacon said "that the reason why such 
a private lettershall be punished is because it in a manner enforcetb the 
party to whom the letter is directed to publish it to his friends to hâve 
their adyiçeji and for fear that t^ie other party would publish it, sp ^at 
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îîiigiCOtepiiIsqr^ "Ptoblicatidn sbaU bèdeemed a publication, in tbedelin-» 
qttfnt.."^Thisreason,:itris apparent^ applies to make tbe sending of the 
lettiSt, a publication in :thë oiVÛ aetjoniaia well. as in the criininal prose- 
QutÀQft, but ;it;did nul séem to^tailcç root in' ;the. subséquent cases, and 
tbey follow the stateniént. in Edwards,v, Wooton, mj/ra, that '' for the writing 
of a private letter tO:.8nothèr, without àny other; publication, the party 
to whonl iit 18 directed canhot hâve an action upon the case, for this: 
that no. action lies; but. that the said infamous letler, iwhich in law is a 
libeljShall be punishedj although it was solely written to the plaintiff 
without any other publication, for it is an offeniœ, to the king, and is a 
great motive to revenge, and tends to the breaking of thé peace and great 
niisçhief; and for thatreasçn it was necessary that itshould be punished 
by indiçtraent; to prevent such occasions of mischief." And so one of 
the iveryliiteSt cases examined répudiâtes Lord Chancellor Bacon's reaaon- 
ingjinia iC'ase where theaddresSee of the letter was illiterate, and had 
his wiffe read it co him, which was held not to be a publication by the 
défendant. State v. SyphrM, 27 S. G. 29, 87, 2 S. E, Rep. 624. Ail the 
authoritie$ séeni to support Ihis distinction quite urïifornrily, and to require 
inthe civil action a publication to some thirdpèrson, though very slight 
circumstancès wiil be taken.to bé a publication in support of the suit. 
Quemy.Aiimm, 22 Q. B. Div. 66; Wmnhxih v. Morgan, 20 Q. B. Div. 635, 
r-i-where îtië said: "The uttering of a libel toithe party libeled is dearly 
no publication I for thepurposes of a civil action.'? PhîUips v. Jansen, 
2Esp. 624;j Boirrcmv. LeweÙin.Hoh: 62,and.note;'/>rtrc2/v. Markhnm,Id. 
120a; Wenmnnv.Ash, 18 G..B. 836; Ijylew.Oiasoni, ICaines, 581,andnote; 
Broderick w.JameSf S.Daly, 481; Mclnto^ v. Mntherly, 9 B. Mon. 119;' 
Sheffillv. Van.Deutsen, 13 (irayi &04;lSpnit8 v. Poundsione, 87 Ind. 622; 
Mielengy. Quasdm'f, 68 lowa, 726, 28 N. W. Rep. 41';" Add. Torts, 980; 
Cooley, Torts, 193;Giib.Ev.C41; Townsh. Sîand, &Lib. §93; 2 Starkie, 
gland, «fe LiU.,13; Odgérs, Sland.&Lib. 160,383; Se fer v.^/on<(/(»nm/, 28 
Ainer. Jjaw Eég. 276, and note, 413, note, s Notwitbstanding a seeniingly 
uniiorm support. of this distinction ;betw«en the dyll and the criniina 
àetionjin the matter of treating the uttering of the libelous or slanderouL 
writingi or, words to the plainti ïï himèelf only as a publication , so accu rate 
^n autboç as the annotator of Sautiders' Reports, in his^ note to Lake v. 
Kmg, 1 Wœs. Bauud. 132, states the law toithe eontrary, and say« that the 
sending of d sealed lettér to the pnrty himself dnly is ,in a civil actidû a 
Jiïtblicatjony aJïhough it had been lornierly held otherwise; for vfhidh he 
fâtes; Biddmh.y,^ Elphinston,. 2 W. Bl. 1037., aiid . Wmtherston v. HawMm, 
litiferra R1..IID; andanother learned annotatoraddpts this stjrtement in 
hi&Oola,to PhMpày.i Jmmn,2 Esp. 624i.r(Day'&,Edi 1808;)-bi!it still 
anôthetaniliôtab)!; pf theleadiiig case-oî Jjylà v,.€lasàn,^ 1; Gaines j 581 , with 
beooming deferenae, ôf course, points où t that the two cases «ited by 
S^rgéant ,Wîlliflnisid0 niôt.sustain hisinoie,vas they certaioly donot. He 
j^QbabJy-EQJstook theistatéiheni of Wodd, couusel for'the jilairitiff in 
H/kiîAeratanjv.;iï««A)m«,ji8!gjm,rr-that,i":aa:to pybH iiéver bas 

feeenl doublt«i ; but tbet th^ riiere writing o£ a lètte' is a Sufficierlt pobll- 
oaitionj :ej?én;thQUg^it be written to; the iiarty, biniself,"-tiï6r tin opinion 
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of the(à)aît; CerMnly thé court did not décide that proposîtioÊ, althoiigh 
Lord MkHSFiELD does say that "the generiEd rules are laid down as Mr. 
Wood bas stated;" ior the letter in that case was not addressed to the 
plaintiff at ail, but to a third person, one Collier. • Alsô, Bacon's Abiidg- 
mentjitit. "Libel," B, States that "it seems to be a matter of doubt 
whether the sénding an abusive letter, fiUed with provôking language, 
to anothér, will be an action as for a libel, because hère is no publica- 
tion." But the cases indicate that perhaps this doubt, and the state- 
ment of Mr; Wood above reierrêd to, are confused with that other doubt 
ivhicb was mooted in the famous case of JKngr v. Bûrdek, 3 Barn.à Aldi 
717, 4 Barn. (fe Aid. 95, 814, and not decided, whéther, nàmelyj the 
Tnere writingof a libel, without raore, is nOt in thè criminal law an in- 
dictable offenisei 2 Starkie; Sland. <feL. 229. ' • 

' It wili befound, 60 far as I atn adyised, that the law of libel, both 
civil afid criminal, ëtands in Tennessee stibstantiàlly as àt comnion-làw. 
In 1805 ifoUowing the lead of some of thô other states, we passed an act 
placingth& criminal prosècution upon an equality with the civii action 
in the mûtter of pertûitting the truth of the defàmatory Words tô bô showh 
în défense of the indictmenti but with that exeeptitoh'ourl^islation bas 
been remai-kably freefrom any 'interférence with the comniôri'lawof lil*l 
or slander. Aot 1805, c. 6, Caruth. & N, St. p. 439. Wbéh wecamè 
to moke the Code of 1858, the commissioners dbaiged with that du^liy^ 
added to the législation four sections, or, more accutately, threé sectionsv 
the other being the mère répétition of a constitutioTial requireroent that 
the jury BhoU'Jd be judges of both the law and the faots, in ail prosecu- 
tions Ior libel. Const. art. 1, § 19; Thomp. & S. Code Tenn. § 4764: 
The firstôf thèse sections defines "a libel" in language which might be 
applicable to either the criminal or the civil offense, and the next ex- 
tends the définition to include the defamation of the memory of the dèad; 
Id. §§ 4760, 4761. Then bornes the section which is brought into the 
dispute in this case, defining" publication;" and the next section is the 
act of 1805, before referred to, relating to the truth of the matter charged 
in the indictment as a défense. Id. §§ 4762, 4763; Mill. & V; Code, 
§§ 5550-5554 . The section hère in dispute concerning the " publiCiatiOn " 
of the libel is as foUows : 

"ij62. Ko printing, writing, or other tbing is a libel without publication; 
but tlie delivery, $ellJng, reading, or otherwise communicating a libel, or 
caasing the sarae to be delivered, sold, read, or otherwise comniunicated, to 
one or more persons, or to the party libeled, is a publication thereof." Mlll. 
&V- Code, §5562. 

Were it not for the circumstahces to be presently mentioned, I ahould 
be inclined to construe this gênerai language (also that of thé two pre- 
ceding sections definistig "libel") as applicable to both the civil and the 
criminal remedy; for, afteriâll-, the reason for denying the civil remedy, 
when the defamatory words haVe^ been spoken or delivered onlyto the 
plaintiff, i&itechnical, and highly artiticial, as plausible as it appears tô 
be. • No -injùry in fact to^ the victim'a réputation as- really reqérrëd ii& 
support thé civil action, batooly ia &fioryTsince the açtior^lièsi^àlthoiigh 
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tlie tbird persoo hearing the words does not believe them to be true, or 
knows them to be false; it being BuflBcient if from their nature they are 
çalculated to do him the injury, {Bubbard v. Rutledge, 52 Miss. 581; Marh- 
hara\. Russell, 12 Allen, 673; Marble v. Ghapin, 132 Mass. 225;) just as 
in other torts the slightest physical pain, or none at ail, if the blow be 
given in fact, or other trespass be actually committed, will support the 
action for damages, Wherefore it would seem not unreasonable for the 
législature to place the civil remedy on an equality in this regard with 
the criminal offense, and make the mère sending of the letter to the plain- 
tiff alone a publication, thereby making unnecessary ail that judicial 
astuteiiess we find in th,e cases which lay hold of almost any.circumstance 
beyond the plaintiff to constitute the required"publication." But, prior 
to thèse superadded sections of the Code, the décisions in Tennessee had 
held closBly to the commor» laWj both as to civil remedy and as to the 
criffiiçial prosecution; there being substantially no other làw on the sub- 
Jecti' , ; In Svmdk v. Stale, 2 Yerg. 581 , placing the letter sealed under the 
bed of a tbird person, who was likely to open it, although addressed only 
to the plftintiff, was held a publication within the puryiew of the crim- 
inalflaw pf libeL It vas a publication in fact. The court quotes Gilbert 
appyojîingly ,.and the case is instructive as to our local law on this subject. 
In ffodç/esy.StateyôMnmph. 112, the court seems, obiter, to décide that 
the rec^ipt by the plaintiff of thé letter through the mail was not a pub- 
lication, and, as that was a criminal case, it might inferentially appear 
Ifchat the court decided that,,eveQ în a criminal case, the delivery to the 
plaintiff pnly is not a publication;; but clearly liie court did not so dé- 
cide, beçause the case failed only because the indictment was fatally 
dçfective in not averring 'an intention to provoke a breach of the peace. 
If that had been ayerred,; the court would hâve sustained the conviction, 
aind the law in Tennessee iremains in harmony with the gênerai law and 
theleading case io this;country of State v. Avery, 7 Qonn. 266, and the 
latest case of Qiipemv.' Adams, supra, in Eiigland, and the others already 
mentioned:- ■ . : .- :s.i:;:: . -i > : ; ;. 

iSucb being the state of; our décisions and the gênerai law, it seems 
diflîcult to détermine wby the makers of our Code felt it necessary to 
insert thèse mereJy declaratory sections in the criminal part of their 
Code, where they are comparât! yely useless, and while if applied to the 
civil action, they would hâve meant something of importance, unless it 
.mayb© that they wished to settle the other doubt before mentioned, 
whéthér-or'tlût the bare writing of lîbelous matter, without more, is pun* 
ishable criminally. Possibly this section was intended to settle that it 
fehould ixot be^ however the poiilt may be ruled at common law or else- 
where.. However this may be, thèse sections are not found, as they 
■should; be if applicable to the whole body of our law, in that chapter of 
the Godai containing gênerai définitions, (Thomp..& S. Code, §§ 40-59; 
■Mill.v& ViiCode^ §§ 41-r57;,) but. only in the chapter on "Crimes," and in 
;the regularj catalogue of; crimes under the title of "Libel;" and, gênerai 
as the ianguage is,since the l^islature was not treating of the civil rem- 
edy in that. place^ andyno express words are-used, nor fair inference 
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may be drawn, to show that they had in mind that branch of the law 
of libel, this section of the Code should be confined to the criminal pros- 
ecution, and we cannot extend it, as we are asked to do in this case, 
to the civil remedy. 
Demurrer sustained. 



United States v. Cubtain. 
(District Court, W. D. South CaroUna. Aagast 13, 1890.) 

FàI»E PrBTBNSK— VhAT CON8TITCTES. 

In order to <^n vict a défendant indicted under Act Cong. April 18, 1884, forobtain.- 
ing money or otlier valuable thing by falsely assuming to be an offlcer or agent of 
the United gtates, it is neoessary for the iury to lind that he assnmed to be tbe of- 
flcer mentloned in the indictment; that suob assumption was false; that he made 
. ;,8uch toise assumption wltb intent to defraud; aud that h^ parried ont such intent. 

At Law. 

A. Lathrop, U. S. Dist. Atty., for plaintiflf. 

r. if. Cbofe, for défendant* 

SiMONTON, J., (charging jury.) The defendant'stands îndicted under 
the act of Congress of April 18, 1884. The testimohy for the govèrn- 
inent is to the efifect that he, alleging that he was a posiroffice inspecter, 
visited one Crâne, a postnaaster, and charged him with illégal sale of 
stamps; that Crâne admitted the charge, whereupon défendant received 
from him $150, giving him a receipt in full for stamps illegally used- 
sighirig it post-office inspecter. Thé défendant, the only witness on his 
Own behalf, àdinits the main facts. He insists, however, that the^sole 
purpose of his assumption of the character of post-office inspecter was to 
obtain information, for whieh some newspaper would pay him. 

The act of congress, under which he is indicted, créâtes two ofifenses. 
The one is where, with intent to defraud the United States, or any per- 
son, any one falsely prétends to be an officer or employé, acting under the 
authority of the United States, or any department or any officer thereof, 
and takes upon himself to act as such. The other is where one, falsely 
assuming such pretended character, shall demand or obtain from any 
person, or from the United States, or any department or officer thereof, 
any monëy, paper, document, or other valuable thing. The défend- 
ant is indicted under this last subdivision of the act. In order to 
convicthim, you must answer thèse questions in the affirmative: , (1) 
Did this défendant assume or prétend to be a post-office inspecter, acting 
under the authority of the department? (2) Was such assumption or 
prêteuse false? (3) Did he make this false prêteuse or assumption with 
intent to defraud Crâne, the postmaster? (4) Did he carry out this in- 
tent, and did he in this, his assumed or pretended, character, or bécause 
of his false assumption or prêteuse, defraud, or attempt to defraud, 
Crâne? " 

v.43F.no.6— 28 
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' ROBBINS V. AÔROBA WaTCH Co. 
(Circuit Cmirt, N. D. Illim<yls. July 81, 1890.) 



Patbsts pou Inventions — What Constitutes Inphinobmèït*.' 

Claims 1 to 4 of patent No. 335,506 to Charles P. Corliss for "a stem winding and 

setting watch" are for a aeviee-wWoh pr^vents » watoh movement when takea out 

of the case from falling into the hands-setting engagement, and keeps It In the 

windia^ engagement. The sbifting engagements are obtained through a rising 

and falling piulon, and the handsrsetting engagement i»,rendered inoperative while 

the movement is in tbécàsô'by^aAhott'lùg loPësMilg agalnst the case and on the 

spring whioh tends to throw the watch into the hands-setting engagement. When 

the movement, i» »tak,en f rom tjje csise, thlg pressure o,n the spring. i» released, and 

it becomek «hblly înop'ô>miv'è"tO hold th'è'Watôh în' the hànds-settlng engagement, 

while the winding engagement remains operative. Held, tbaf^ thls claim was not 

Infringed bv a device wnich accomplishes the'sams resuit as to the' hând^setting 

1 j; léagt^ekikhi, VôXià yfbieti thé âhiftiAgiileottaniBm Coilsists of a vibi-âtlng yoke car- 

1 . 'rylnj^the-'pinionB »t eithef end, for the pUr^da^of the winding and setting eagage- 

* liaeBfajiWitiHiits parts éô orrangédbyiùôais of adjusted springs that when the 

i<:ait>^etaébb Ss taken'but of 'the case the Windiàg and setting pinions are both thrown 

tiMi»utcbf^«iiga^meat^ no that neither the hàild»-aettiDg uor winding engagement is 

operative. 

In Equity. .i'l!^.iU:hi 'v^t. ,.y'- '. . ' ' .>' .'i .,-;,,. /■. 

Prindle & Russd and L. MH, for complàinant. 
Bond, Adarrm <fc Jones, for défendant. 

, BLppaEîHTjr.J. (The bijî in this case seeks; an injunction and account- 
ipg by reaspoîof the alleged infringementof thç first four claims of patent 
No. 3:25,50^!,; granted September J, .1885, to Charles P. Corliss for "a 
stem winiding and setting watph," The ffeature of the patent involved in 
this ^ case' iSîjfj, .,-■.; ■■,•: .;.■:: 

''So,mu«?h pf the device î)8 provides that when a watch movement: whicb is 
normally in {en^fàgement with the hands-setting mechanism isremoyed from 
the ca?i:, tN M^hâpiism foi; thr<)vving tïie watch into hands.-s(}tting engage- 
ment wlllbecoineinôperativé, and tiie watch wjll remain in thé winding en- 
gagement,'"' ■ '■'■'■ '[•'[' '■ 

. The claims ribw in questioii are : 

"(i) !(*i3 an imprpyement in stem winding and hands-setting watches, a 
winding and hands-setting train which is adapted tobe placed in engagement 
With the A*iriaîng-wheel by the movement of a stem-arbor, and is normally in 
elngagemeiit w^ith the dial-wheels onlj^ Wheri thé movement is in a case, sub^ 
stiintially as and for the purpose speclâed. (2) As an improveraent in stem 
winding and^setting watches, a winding and hands-setting train which is 
adapted to.be placjed in engagement witlj the winding- wheel, by the move- 
ment of a , stem-arbor,. and la Jield normally in engagement with the dialr 
Whééls, by'â spring wliich is operative for such piupose only when the move- 
ment ià în à case, sùbstantiàlly as and for the purpose shown. (3) As an im- 
prôvemfent in stem winding and setting \\(atches, the combination, with a 
winding and bands-setting train, of a spring wliich opérâtes to hold said train 
normally in .engagement with, the dial-wheels when the movement is inacase, 
and is iniçppr^tive for such purpose when s^id movement is remoyed from its 
case," sùbstantiàlly as and for the purposeï shcf.wj> and deseribed. (4) As an 
implfovéïnènt in stem winding and setting watches, a winding and hands- 
setting tràih which, whén the movement is cîteeil,' is normally held in engage- 
ment with the dial-wheels, and when said movement is removed from its case 



BOB&INS e, AUBOBA WATCHCD. 435' 

is automatjCHllyrelievetJ from;cpnstraint and frectoefigage withthe winding^ 
wheel, substantially «isiand ior the purpose specilied." 

The défenses otwant of patentable novelty and non-infringement are 
relied upon, and, bave beeii mueh discussed, in the testimony and ar^ 
gïtments of counsel, but I propose to consider oiily the question ofnon- 
infringenient. 

The Corliss watch^as described in the pafentnowunderconsideration, is 
a stem-winding and stem hands-setting watch, where the shifting mech- 
anisra is a rising and failing pinion, and the descriptions in the patent 
of the device now in question apply to a mechanism where the shilting 
engagements are obtained through a rising and falling pinion. The de- 
fendant raanui'actures a stem-winding and stetn-setting watch, where the 
shifting mechanism consists of a vibrating yoke carrying the piiiionsat 
either end, for the purpose of the settiug and winding engagements. In 
the patent in question the spring which tends to tlirow the watch irito 
the hands^settdngengagementis rendered inoperative bj^means of a short 
lug, or fin, Upon the back of thé spring, which j:)asses outside of the 
movem«Mit, ànd abùts against a portion of the case, so that when the 
watch is iu the case thiS fin puts the spring under constraint, and causes 
it to operate a« I hâve stated; but when the movement is removed from 
the case, theipressure of the side of the case upon this fin being released, 
the spring becomes whoUy inoperative, and, the spring which opérâtes 
to keep the watch in winding engagement being operative, the watch is 
held in winding engagement. The delendanl's watch, having a shilting 
mechanism carried iipon a vibrating yoke, has its parts so arrangée as 
that wlien the movement is taken out of the case the winding and setting 
pinioils are both thrown out of engagement, and remain iutermediate, 
beiween the winding and setting engagement. This is acconiplished by 
the adjustmentof the spririgs, which throw the watch. into the différent 
engageanents» being so balancéd against each othef thât, when the pres- 
sure of the stem-arboris removed, tlie yoke is at once; thrown into Ihe 
intermecliate position of which I hâve spoken, where neither the wind- 
ing nor setting pinions are in engagement. Tliis seems to me au entirely 
difièrent orgauization from that of the Corliss watch, and to hâve no 
operative parts in common with the operative parts of the patent, so far 
as the device in question is concerned. The claims of the patent which 
I bave quoted are most cunningly and art.ully drawn, and seem to me 
to bave been intended, if possilile, to cover, not the device which is de- 
scribed in and shown by the patent, but the results of the action of this 
device; but, in my opinion, the only manner in which thèse claims can 
be supported and the patent held valid at ail is by holding that the claim 
is liniited to the device described in the spécification. 

Guided by an examination oi' the description given in the spécifications 
of the device now iu question for relieving the watch of its normal tend- 
ency to go into the setting engagement, when removed from the case, we 
find that it is organized solely to operate in connection with the rising 
and falling pinions by which the shilting engagements are obtained, and 
we find uothiug that suggests the mechanism used by the del'endant. 
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CôrîisB had thè undoubted right to cover his own device, îf néw, by a 
patent, but not the right to take possession of and hold the whole field 
against ail subséquent inventera who reach the same resuit he does but by 
différent devices. And it is not claimed inthis case that défendant uses 
any of the instrumentalities used or suggested by Corliss, except that the 
stem-arbor of defendant's watch holds the shifting yoke in the setting 
position when the moveœent is in the case, and- it is argued that the stem- 
arbor is a part of the case, but in the defendant's watch the stem-arbor 
acts on a différent élément in the organizatioh, and hence, as it seems to 
me, does not,make out the claim of infringement. It is true that com- 
plainant bas introduced in évidence, as exhibits, complainant'S watch No. 
2 and complainant'S watch No. 3, where the fin-backed spring of the 
patent is applied to the vibra ting. yoke carrying the winding and hands- 
setting pinions; but the proof also shows that Corliss himself so far un-' 
derstood that l^is invention coVered by the. patent now under consider-- 
àtion did not cover thèse two watches that he took out a patent, in July, 
1886, substantially covering the application of the fin-backed spring to 
this vibrating yoke. The application for and obtaining of this patent, I 
think, is a cleàr admission on the part of Corlissthat he did not consider 
the mechanism covered by this subséquent patentas coveredby his pat- 
ent of September, 1885, and, if Corliss is concluded by this admission y 
it seems to methecomplainant, as the assignée of Corliss, is alsothereby 
Concluded. I do not, however,. intend to place the décision of this casé 
tipon the fact that Corliss obtained a new patent for a device applicable 
to the vibrating yoke, stem-setting and stem-winding arrangement, but 
prefer to rely upon the lact of ûon-infringement, as it seems palpable to 
me that a watch movement like the defendant'sj which is neither in the 
bands-setting nor stem-winding engagement when out of the case, is not 
an infringement of the Corliss patent on which this suit isbrought. A' 
decree may therefore be prepared ânding that the défendant does not in<4 
fringe, and dismissing the Mil for want of equity. 
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Habmon et al. v. Stbuthers et al. 
(Clrcu.it Court, W. D. Pennsylvania. August 18, 1890.) 

1. Patents pob Inventions — Patbntabilitt. 

Letters patent No. 248,277, granted to Frank L. Bliss, October 18, 1881, for an Im- 
provement in reversing gear for steam-engines, show an invention espebially ap- 
plicable to engines for drilling and operating oil-wells, conslsting in the combination 
of an elbow lever, a lifting-bar having a slotted connection with tbe lever, and a 
stop on the engine fraiûe for supporting the lever, whereby the lever is relieved 
from ail jar or vibration due to the movement of the reversing link. Held, that 
the invention was one of great merit and of a primary character, and the patent 
should be libôrally construed, and the patentée accorded thefull benefit of the 
doctrine of équivalents. 

2. Same— Inpbingement. 

In the défendants' device, instead of a stop on the engine. f rame, the end of the 
horizentai arm of the elbow lever isprovided witji a downward projection or ap- 
pèndage, which engages tbe engine frame, and, in lieu of a slot in tbe lifting-bàr, 
wbereby Bliss' slotted connection is made, the upper end of the défendants' lifting- 
bar is reduced în diameter, and passes loosely through a noie in a swiveled eyebolt ; 
; attaohed to the horizontal arm oi the lever, and thns basfree vertical play for the . 
purpoBe of taking up the vibration and relleving the lever of 9II jar when resting 
- ■ on the engine f rame. Held, th&t the défendants' device inf ringed the Blisâ patent. 
S; SAMB-:^PtjBL.ic Use.. . 

More than two years before bis application for apatent, the inventer, Bliss, with- 

" ' out profit to himsélf, and solely for tbe purpose of testing tbe efflciehcy of bis in- 

; iventionby pràotical use in the ôil-fleld, placed, bis- device, thèn in the form of a 

pusb reverse, upon engines manufactured by bis employers, who'sold aU those 

engines to a brother-in-law of one of tbe VëndorS, on exceWtional térms, thè sub- 

i stantial purpose being with a view to expérimental use. Mild, that this was not 

a public use or sale, within the meaning of the patent law. 

4.' SioiB. 

ïhe pusb reverse embodied thé combination described in and coveredby the j)at- 

; ent, .but the expérimental use in the oil-field proved that, as ^n operative reversing 

.gear, it was not à practical sucoess; and tbereupon, after further experimenting, 

Bliss changed tbe device so asto convertit into a pull reverse of the form described 

. In bis spécification and drawings. Heldj that the two-years çrior. public use, un- 

der thè statute, did not begin to run until he had tbus made bis devloe practically 

: eïScient. 

In Equity. Bill t» restrain infringement of patent. 
W. Bakewell & Sons, for GOTapHinaiits. 
D, F. Patterson, for àeîead&ntB. 

AcHESON, J. The défendants are charged. with the infringement of 
letters patent No. 248,277, for an improvement in reversing gear for 
fiteam-engines, granted to Frank L. Bliss, October 18, 1881, upon an 
application filed March 8, 1881, the titleto which letters patent became 
vèsted in the plaintiifs by assignnaent froin the patentée, dated Januaiy 
22, 1887. The spécification states that the invention is especially ap- 
plicable to engines employed in drilling and pumping oil-wells. Thèse 
engines, the proofs show, are operated under peculiar conditions. The 
epginç is necessarily located at a distance, usually about 70 feet, from 
the derrick, where the operator is required to be. In practice, an en- 
g^neer is not employed, but the driller standing in the derrick handles 
the engine. It is very important that the engine should be at ail times 
uhder his ready control, as it is often necessary that it be instantly 
stbpped, of i's motion reversed. In oil opérations, sueh engines are 
iiioyed from place to place, and they do not sit upon permanent, or solid 
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foundations. The foundation commonly used consista of bottom mud- 
sills with cross-tiinbérs laid thereon, and'thë enginefiîockresting on and 
keyed to the crpss-timbers. The engine is run at a high rate of speed, 
Tvhich causes" é'dnsidet'abïé'longïtùdifaàl vibration of thé engine upon its 
unsubstantial foundation. Thèse conditions practically preclude the 
'eniî)loy.iAetif'iïi oil-wpll engines of such , reyersiug gear as is used on 
locomotives, not to speak of the excessive cost of the latter, which, of 
itself", wôuld fôi'bid ils use. By reaspn pf its rigid Connecting mechanism 
and lockingVdevice, such a reversing gear would cause a distortion of the 
valve. In bil; prûctice it would beir'' possible tô kçep such reversing 
gear in adjustiiieht. Hence the only reversing device for oiI-we!I engines 
in practical use before Bliss' invention consisted of a cord attached to 
the uppér end ëf;|he reversing Jink,ahd paasiiig up, ovér an overhead 
pulleyj and thence to the derriok.' To reverse the engine, the driller 
puUed this cord,, and drew thèlihkupj but when thecordwasreleased the 
link often failedto drop, and, toprevelit the engine from running wild, 
on the happeniiig pf this ev^nt, it wàs the gênerai practice to employ a 
man to stand at the engine, and "tramp down" the link. The évidence 
establishes that, before Bliss' invention, many attempts were made, but 
without success,. to provide an efficient reversing gear for oil-well engines. 
Charles M. Yôung; a witnéssof expérience in theise matters, testifies: 

"I suppose there hâve been more time and inonev spent on reverse gears 
for oil-engines, which seemed lo iJe the eàsiest thing to iciake, liut seeiiied to 
be the harUestthingto Hccoaiplish, of any inacUiiiery in Ihe oil tenitory," 

Thisis by no. meaus an overatatertient. The problem was not solved 
Tiptil Bliss perfécted h is reversing gear, the grent merits of which are now 
universally reçognized by oil o^iSrntorB. Bliss' invention pémiits the 
uséofa rod, or other positiVély àctihg instrumentality, operating from 
the derrick to start, reverse, stop, or slow the engine, and j'et obviâtes 
ail the objections incident;toairigid<!onneoting mechanism, and dispenses 
with ail locking devices. To this tend,- He employs an actuuting lever, 
in the form of an elbow, or letter L, placed On the engine-bed. Thia 
lever and the reversing link are not rigidly , but flexibly, connected. The 
léVel"K?sts On' a' stop on the èhêîné b^d. and is joined to the link by a 
slottedlîltirig-bar,so that the contihiial vibration of the link isnb'ttrans- 
iMïttéd to the lever, but is taken'up ré loose or idle tnotion by thé slot. 
The slotted connection and stbp take àll jar or vibration from the lever 
whm at rest on the stop. *rhë reWrsing linkis then practically discon- 
nected from the lever. In ôther wôrds, when the reversing geat is not 
in acttial use, it is practically discouiiecfed iVonl the engine. The speci- 
ficaiiion of the patent deScHbes a rbd, which may be composed of sec- 
tions ofgas-pipeconplëdtogethër, connected with the upright arm of the 
aetiuating JeVeri afid extendhig t(yiâhy dèàired poitit, lor enabling the 
operatoT tô cdtttrol thé revërsiilg gèàr at any required distance irbm the 
engine. '-"Un'der this atrhh^«*niëiit,"says the spécification, "it will be 
seeb that thè liilk, D, cail be givéfa à pBsiiivernovement, in either direction, 
wbetber: for'rdvéi^ing thé èWginë'ol^'for throwing it out of action, by 
bWhgingthelinkmiklvtaôf'of itijthi'ow ùponthe sWivèlingblock, andthus 
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stopping the mpvement of the valve." The slotted lifting-bar, above 
spdken of, is'calleâ in the patent a "link." The patent bas a single 
claim, yiz. : , - 

"Tliç elbow lever and Jink baving a slotted connection with the link, D, 
in combînatiôn witii ttiè stop, or set-screw, for reiieving the lever from the 
vibration diie to the ïnovement of said link.D, substantlaîly as described; " 

' Bèfôre proceediiig to the question of infringement, ancJ the défense of 
jQon-infringemènt, three other défenses made to this suit will be con- 
sidered in their natural order. 

1 . It is alleg^d by the défendants that reversing gear, which embodied 
the invention claimed in the patent in suit, was in prior public use in 
the y car 1878, on the stèam-boat Shirley Belle, a gmall hoat which plied 
the upper waters of the Àllegheny river at or near Warren, Pa., for a 
few mbnths, but which, wàs blown; up by the explosion of tl^e boiler in 
the fall of that year. To sustain this défense, the défendants examined 
three witnesses, ail of wliom speçik from niere memory, after the Japse 
of 11 years, and whb differ among themselves very much in their recol- 
îection. The principal one of thèse \yitnesses is Robert Mackey^ the 
défendants' foreman, under whose, patent, granted in 188^, they inanu- 
facture the alleged infringing devices. He states that there were twp en- 
gines on the Shirley Belle, and that he made two sets of reversing gear 
for the bôat, and that one was placed on each engine; but who àssisted 
him in the work or applied the devices to the boat hecannottell. They 
were put on, he tbînks, about a month or six wgeks before the boat blew 
up, He produces a sketch, recently made from memory, for the pur- 
poses of this case, which shows a construction almost identical with what 
is disclosed in Bliss' patent, as illustrating the reversing gear he made 
for the Shirley Belle. The other two of said witnesses, however, testify 
positiyely thaf the boat only had one engine and one set of reversing 
gear, and this contradiction of itself tends to the discrédit of Mackey's 
testimony. Frçd Shirley, the défendants' second witness under this 
head, acted both as fireman and engineer on the boat until the day be- 
fore, tjie explosion; and, according to bis recollection and description of 
the reversing gear, the elbow lever and lifting-bar had neither slot nor 
stop, and the lever vibrated. Anson H. Shirley, the défendants' other 
witness upon this point, describes the slot as in the lifting-bar, and not 
in the elbpw lever, as Mackey states it was, and he neither describes, 
nor naentioijs at ail, a stop. He does speak (and he alone of ail the wit- 
nesses) of a little plate on the top of the steam-chest, "to hold the lever 
when it was to work;" but, according to Mackey, the stop was bolted 
on the frame of the engine bed, and, as we hâve already seen, the stop 
is used as a rest for the lever when not at work. Thèse three witnesses 
otherwise differ in matters of détail, and, upon the whole, their testi- 
mony is unsatisfactory, and inconclusiye. On the side of the plaintiffs, 
Moses B.,. Shirley, who was a fireman on the Shirley Belle at the time 
of the explosion, 'and for. se.veral months before, squarely cçntradicts 
Mackey, and also Anson H. Shirley, as to the construction and niode 
of opération of the reversing gear used on the boatj and, according to a 
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sketch made by him, neither a slotted connection or stop, nor yet an el- 
bow lever, was used, and he is corroborated by another witness. In 
Cantrell v, Wallick, 117 U. S. 689, 695, 6 Sup. Ct. Rep. 970, it is laid 
down that the défendant, in a suit for the infringement of a patent for 
an invention, who sets up prior use and want of novelty as a défense, 
not onlyhas the burden of proof upon him to establish the facts set up, 
but every reascinable doubt is to be resolved against him. Applying ta 
the case this standard of proof, I hâve no hésitation in overruling this 
défense. 

2. It is contended by the défendants that, in view of the prior state of 
the art, there was nothing patentable in the conibination described and 
elaimed in Bliss' patent; but, under the proofs, this proijosition is altp- 
gether inadmissible. The several éléments in themselves may haye been 
old, but the combination was absolutely hew, and productive of novel 
and highly bénéficiai results. Each of the éléments is essential to the 
efficiencj' of the device, and the new and useful results are due to.their 
co^operatioji, So far frora the combination being an obviousone for at- 
taining the propOsed results, it is shown that numerous unsuccessful ex- 
perimerits haà been made, coyëring a long period of tinae, to produce a 
revfersing géar'baving the àdvantages which Bliss' device possesses. His 
invention, indéèd, met a long-felt want in the oil trade, and the utility 
ând gréât itq'portance of his device are not to be gainsaid. 

3:. Again, &e défendants allège and set up as a défense that the pât- 
ented device was in public use and on sale for more than two years prior 
to the application for the patent. I find the material facts bearing on this 
défense to bè as foUows : The firm of Harmon, Gibbs & Co. , composed 
of G. G. flarnion, George H. Gibbs, and Lewis L. Bliss, was formed in 
the spring of 1877. Frank L. Bliss was an employé of the firm. The 
primary purpose for which the firm was formed was to build an engine 
for oil-wells with a reversing gear actuated by steam, the invention of 
George H. Gibbs. This reversing device consisted of a miniature cylin- 
der placed oh top of the main steam-chest, the piston of which wtts con- 
nëcted with an elbow lever having a connection with the reversing link, 
and was dééigned to opéra te it by direct steam-power. It is not neces- 
sary more p&rticularly to describe this device. It is enough to say that 
it did not embody Bliss' invention. It is most clearly established, by 
the correspondence of the firm and otherwise, that the first engine of any 
kind which Hàrmon, Gibbs & Co. ever built was not completed until the 
month bf Dèctember, 1877; and that engine was equipped with the steam 
reverSiiig gear just mentioned. Therefore, when H. H. Argue, the de- 
fendants' witness, States that in the nlonth of October, 1877, an engine 
built by Harmon, Gibbs & Co., and equipped with the push reverse, (of 
which particular mention willsoon be made,)"was used ihdrillingan oil- 
well at Derrick City, on the Carter lease, he is undoubtedly mistaken. 
The first engine built by that firm, ànd which, as already stated, was 
equipped ivith Gibbs' steam reverse, was bought by his brother-in-law, 
J. J. Carter; and in February, 1878, it was put in the field a;t an oil- 
wëll on Carter's léase, at Derrick City, to test its effîcieucy. As tried in 
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the shop, the steam reversing gear gave a great show of Buccess, but, 
•wben put to practical work, it proved to be a failure. Frank L. Bliss 
was sent to the well to overcome the difBculties, and this he attempted. 
He put on a heavy brass link and a rope, and afterwards attached a 
spring pôle to the bottom of the link to pull it down. Thèse expédients 
failing, atid after making other experiments, he devised, in the month 
of March, 1878, a reversing gear, designated a"push reverse." The first 
one was "a crude affair," and, it would seem, was made for the engine 
at Cafter's well, upon which Bliss had been experimenting, to take the 
place of the steam reverse. In this push reverse, an elbow lever was 
jjivoted to the steara-chest of the eiigine, and attached with a slotted 
connection to the lifting-bar of the reversing link; and there was a stop 
to arrest its downward motion loeated on the valve-stem box, and the 
link was raised by pushing a rod which extended from the engine to the 
derrick. During the spring and summer of 1878, Harmon, Gibbs & Cp. 
built and sold several oil-engines, upon each of which this push reverse 
was placed. Frank L. Bliss was then without means to thoroughly test 
thé device himself, and he testifies, and I hâve no doubt truly, that he 
put the device on those engines in order that it might bave "a good 
working-test." He derived no profit from this use of his device, for he 
made no bargain w'itb Harmon, Gibbs & Co. until after he appUed for 
a patent, on March 8, 1881, when it was agreed that the firm should 
pay the costof patenting, and, in considération of the same, should hâve 
a shop right. The évidence, I think, fairly warrants the conclusion that 
ail the engines having Blisa' reversing device thereon wbiçh were spld or 
in use durihg the year 1878 and the early part of 1879 were purçhased 
by Mr. Carter, the brother-in-law:of George H. Gibbs; and, if any of 
them went into the hands of other persons, it was through Carter, and 
in furtherance of his purpose"to.demonstrale the quality".of the engine. 
Mr. Carter testifies that he told Gibbs "the only way to détermine the 
quality of his engine was to put it on a drilling well, and let it stand or 
fell on its merits," etc. Carter also states that ail the engines he took 
from Harmon, Gibbs & Go. during that time were boughtfor that pur- 
pose, and because of his relationship to Gibbs. He further testifies that 
the price he was to pay Gibbs for thèse engines was $350 each, "but the 
experiments conducted in perfeeting them brought dpwn the price he 
received on the first engine to $225; * * * and like réductions, 
though not in ail cases as large as this, were made on the price of the 
other engines." The push reverse did not work effectively, and there 
was a gênerai complaint by the users. Carter repprted, to Bliss that it 
was a failure, and that he could not handle the engine with it. , The 
main difïiculty was in the bending of the rod when pushed by the oper- 
ator to raise the link. Bliss endeavored to remedy the defects in the 
push reverse, but failed, and he then conceived, and, after experjment;- 
ing, adopted, the présent form of device. He took the elbow lever oflF 
the steam-chest, and turned it around, and bolted it tp tbe guides pf the 
engine, so tbat-the link might beraised by puUing, and he straightened 
the lifting-ibar, which had been.iaa bent abape* gosas^tp.getadij-eçA ppli 
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from the {«kmection from the bottom of thelink to tbelever, and roade 
some othët' modifications, and evéntuaily completed the reversing gear 
in fhé 'foflb described in fais specifidation and drawings. George H. 
Gibbs diëd iïi September, 1878. There wére then a number of un- 
finished éngines in the shop, some having the steam reverse on and 
some with' thë push reverse. Thèse engines were turned over to Gibbs' 
estate, tod Mr. Carter, acting iïi bèhalf of the estate,^ employed Bliss to 
finish thiétn. Bliss fôcplained hià^ new ideas to Carter, and, by his di-> 
rectionSl Jft-oCeedèd to change the reversing gear on those engines to the 
présent fèrida. There is satisfactory évidence to show that this workwaa 
done in'thô' ÉQonth ofFëbîuary, 1879, and that the engines were not 
ready; tô ieave tbe shop until after the 4th of March. They were the 
first engines èqiaipped with thedevice as patented. It is not shown that 
any of them'We?e ehipped, or in public use, two years before the appli-! 
cation -Was âkd for the patent in suit, - It is true that David B. Ding-. 
itiâxi fixes Jisne, 1878, as thé time when Bliss' pull reverse was used at 
the wiell on one of Carter's leases; but he does not speak with great pos-- 
itivenéss.) ànd, «ssuredly, his recollection is at fault. In oil practice the 
engine is ÔiPSt Used in dïilling the well. In this work the révolutions 
are rnaiftly' f<»*ifard, and the reversing gear is not muchused. After the 
drilling lié -côtiaplèted, the engine is used^ with moreor less frequencyj 
and sômetitneS' with long intervais of Test, in pumping the well or draw-. 
ing the castng;: ffnd the évidence indicates that it requires considérable 
timé, aiid a ttumbèr of engines working in the fieldj to make a satisfac- 
tory test of'tlfe practicàl effieièncy of a new reversing geâr. The proofs 
disclôse that itt this regard there had been many previous failures where 
aucidesè seomed ftehieved. Thèse fa^ts were known to Bliss, and he tes- 
tifies thài ^hJey ihduced him to thoroughly test his device, and get it 
right, beforèapplyiag for a patent.and that the test was not complète 
before latêiû' thé fait ôf 1879.' It is urged by the défendants that the 
combinatibn déscMbed in ànd covered by the claim of the patent in suit 
"was etnbôdibd in the pushing reverse which Bliss devised and put on 
Harniohj G-ibbs & Co.'s oil-engitaes in the year 1878. But, conceding 
this, Vvas théthing patented iïi' public use or on sale for more than two 
yeàrs béfoïô'hia application for a patent, within the meaning of the 
Btatutèî ÏJtMfak nôt. In the ârst place, the sales by Harmon, Gibbs 
& Co. tô Carter, in ail théir ûircunJstancfes, were out of the ordinary 
cbùrse of tradê, and in fairness nfittst be regarded as made for the purposè 
of tësting th$ «rtgine. Imis v.'BoUer-Wm-ks, 22 Fed. Rep. 780. Ail the 
deàlir^âbetwebn Carter and the firm were with a view to experiment; 
Thàt was ttiè substântial purpose.; Then, as respects the inventer Bliss 
bimselfi tbé transaction, frbm fipsttolaet, and in ail its incidents, was 
purely experim«ntal. If he oisuld not test the effieièncy of hisdevioe 
by putting it on- his employers' engines, and sendihg it out into the oil- 
field for pfàctical usé, he coiild not test it at ail j and, under the évidence, 
Tàm of the oj»inion that thé test Was reâsbnable, bdth as regards its ei» 
tent and duration.' Thèse Conclusions, I think,.are in accordance with 
the; rulings made and the ,principles declared by the suprême court ia 
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th0 cases of EUzabçth v. Pavement Co», 97 U. S. 126, and Manvfacturing 
Co. y.; Sprague, 123 U. S. 249, 8 Sup. Ct. Rep. 122. But then, again, 
the device in its original form of a push reverse was imperfect, and the 
invention was incomplète. As an operative reversing gear, it was not a 
practical success, and inuçh less was it successlul in a commercial sensé. 
The defects were serious. The device had been condemned by those who 
had used it. If a remedy had not been applied, it would never hâve 
çqme into gênerai use, but would havei been abandoned as worthless. 
The changes which Bliss made may appear now to hâve been simple, 
but at the time they required refleetion and ex périment; and the resuit 
was a great suçcess where there had been failure. The, right prindple, 
indeed, was in the push reverse, but Bliss had not y et discovered a satis- 
factory mode of applying that principle to efifect the desired object. In 
its original form, the device lacked patentable utility, and Bliss was not 
ready to go into the patent-oflBce with his application until he had made 
it practically efficient. 

4. We are now brought to the considération of the question of infringe- 
ment. Prior to the filing of the bill, the défendants were, and they still 
are, engaged in manuiàcturing and selling engines for drilling and pump- 
ing oil-wells having an unbalanced slide-valve, with a reversing gear to 
be connected with and operated from the derrick by a rod. In their de- 
vice the défendants employ the usual reversing link, a lifting-bar, and 
an elbow lever pivoted to the engine frame. Instead of a stop on the 
frame or bed pi the engine to serve as a rest for the elbow lever when it 
is down, the end of the horizontal arm of the lever is provided with a 
downward projection or appendage, which engages the engine-bed and 
performs the précise function of the stop of the Bliss patent. In effect, 
it is the BHss stop inverted. Then the lifting-bar and elbow lever are 
flexibly connected in this manner, viz. : Near the end of the horizontal 
arm of the lever is a swiveled eyebolt, with a vertical hole through its 
side, and the upper end of the lifting-bar is reduced in diameter, and 
passes loosely through this hole, and is provided with shoulders a little 
distance above and below, the same, so as to permit to the lifting-bar free 
vertical play for the purpose of taking up the vibration, and relieving 
the lever of ail jar when resting on the engine bed. This is practically 
the slotted connection of the Bliss patent. It is used for the same pur- 
pose, and with the same efi'ect. Without enlarging upon the subject, I 
content myself with saying that a careful comparison of the models of 
the two devices, with the aid of the explanatory testimony, bas brought 
me to the conclusion that the changes which the défendants hâve made 
are diÊferenceS in form merely, and not in substance. The two devices 
do the same work in substantially the same way, and accomplish ex- 
actly the same results. Therefore, in the sensé of the patent law, they 
are the same devices, notwithstanding the différences in name, form, or 
shape. Machine Co. v. Murphy, 97 U. S. 120, 125; Cantrell v. Wallick, 
aupra, 

' I càmiot agrée with the lèarned coùnsel for the défendants that the 
patentée limited himself to an adjustable stop., The spécification, I 
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thiiik, (lîscioses no indication of any such intent. în îts lùcîd statemeht 
of the combination, the language touching this élément is, "a rest or 
stop for said lever, whereby, through the slotted connection with the re- 
versing link, ail jar or vibration is removed from the actuating lever;" 
and the claim itself contains no such express limitation as is suggested. 
Thé set-screw mentioned iS rather to be regarded as one of the forms of 
stops contemplated by the patentée. 

As fdready intimated, the Bliss invention was one of unusual merit. 
He was not a tnere improver of an old raechanism. No pre-existing re- 
versing gear met the needs of oil-well operators. Bliss' device, and his 
Only , dîd 80. With référence to the particular field of industry for which 
it was devîsed ànd to which it is especially applicable, his reversing gear 
%as not oiïly altogether original, but was of immense value. It met new 
conditionsand hèw wants. He accomplished results much sought af'ter, 
which né Ohe béfore him had been able to achieve. He was the first to 
devise means whereby the driller, standing at a distant point, can give 
à positive mbvement in eithèr direction to the reversing link, while, upon 
the release of the actuating lever, the reversing gear, by means of thé 
stop, will automatically adjust itself to a disconnected position. Bliss' 
device first made it possible to use, in drilling and puraping oil-wells, 
an unbalanced slide-valve, thereby avoiding a waste of steam, and pro- 
moting economy in the consumption of fuel. Thé invention, then, was 
really one of ft primary characiter, and the patent well deserves to be lib- 
erally deàlt with, both in the irmtter of construction and in giving to the 
patentée and bis assignées, in fuU measure, the benefit of the doctrine 
of equivalèhtS. OonsoUdatéd, etc. , Valve Go. v. Orosby, etc.. Valve Go., 118 
U. S. 157, 5 Slip. et. Rep.ôlS; Machine Go. v. Lancaster, 129 U. S. 
263, 9 Sùp. et. Rep. 299. Let a decree be drawn in favor of the 
plaintifTs. 



The La. Champagne.' 
Sbwall et aJ. ti. The La Champagne. 
CoMPÀGNia GENERALE TRANSATLANTIQUE u.Sewall et aî., (two cascs.) 
'\ : WisiHct Cov/r% 8. D.New York. July 81, 1890.^ 

OOLLÏSION— MÇTIIAL FaULT — SUPPOSBD PiLOT-BoAT — NOT SlOWING — LiQHTS MiSTAKHN 
AND' t»EPEC*IVE. 

The steam-shïp La Champagne, wl^ile on one of her reeiilar voyages from Havre 
to New York, aaâ when about 25 miles south of Shinneoook light, on the Long Island 
coast, at abotit 5 o*olook a. m., colUded with the schooner Belle Hlggins, bound from 
a Southern poffc toBath, Me, The évidence for the schooner was to the efCect that 
she first in.ade the steamer's white light on her starboard bpw, then the red light 
nearly on the- starboard beam. Thereupoh shé sbowed a torch-llght to the steamer, 
and then another, and afterwards fired a gun, notwithstanding which the collision 
ensued.. , The steamer's testlmony was that, when the schooner'a torch was seea 

' l'Répûrted bi^JÉdward G.Benediot, Esq., of the New York bar. 
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atiead^ or à littte oatbe steam9r'8 port bow, they supposed it to be the signal-light 
of apilot-boat; and, wishing a pilot, the steamer exnlbited a torch in reply, and 
altered Her course a point to starboard, but without slackening speed of 18)^ knots. 
At the tinje When the schooner's gun was heard, a faint green light became visible 
for the flrst time, whereupon the engine was reversed, and the helm put hard 
a-port, but toc late to avoid collision ; and a low intermittent wbite light was said 
to hâve beén also seen a little above the torcb-light. Jîeld, that the steamer was 
not justifled in mistaking the schboher for a pilot-boàt; but, If se, it was still her 
dnty to oheok her headway nearly to a stop, and that her continued high speèd of 
about 183^ knots was a fault; and that, as to the schooner, the supposed angle of 
collision in the night-time is uncertain évidence, and that the weight of évidence 
was tbàt the steamer was coming up within the range of the schooner's greeii 
light, and; not astern of tbat range ; but that the green light was so dim as not 
to be visible to the steamer within the distance necëssary to avoid her; and for 
this fault thé schooner was liable. The damages were-therefore divided, includ- 
ing towage services supplied by the steamer. 

In Admiralty. Suits for damages by collision. 

Owen, Gfray de Sturgis, iorSeviall et cd- 

Coudert Bros., CE. K. Jones, of counsel,) for the La Champagne. 

Bbown, Ji The above libels grow out of a collision which occurred a 
little after 5 o'clock of the morning of the 25th of February, 1889, in the 
Atlantic océan, about 25 miles south of Shinnecock light, between the 
French steamer La Champagne, and the three-masted schooner Belle 
Higgins. The stem of the steamer struck the schooner on her starboard 
side forward of the forerigging, and eut off the starboard bow, so that 
she filledin a few minutes. Being loaded with lumber, the schooner 
did not sinfc; and was left adrift until a tug was sent by the steamer to 
her assistance, by her master's request, as the steàm-ship daims, for whose 
towage service the steam-ship company afterwards paid. The third libel 
is to recover for this payment. The other libels are for damages to the 
respective vessels,, the owners of the schooner claiming $40,000 for the 
Bchooner, cargo, freight, personal effects, ^nd the salvage expenses; the 
stëam^hip company claiming damages to theamouht of $35,000. At the 
time of the collision the weather was tolerably eleair. It had been foggy 
during the liight previous, and the steamer was goîng at a somewhat're- 
duced speed,' — about 13i knots, under 45 révolutions, insteadof 54, her 
fûll speed.. She was ononeof her regular tripsfrom Havre to New York; 
and, on taking soundings off Long island, while on a course of west true, 
about So'eloek a. M; , the instrument having unexp.ectedly indicatedibut 
16 fathomsof water, her commander ordered her headed one point more 
to port until half past 5. The schooner was bound from Darien, Ga., 
toBath, Me., and was sailing N. N. E. magnétic; the wind, as she claims, 
being light froin the S. W., giving her a speed of about three knots. . Her 
contention is that the steamer's white light was first seen well ofif on the 
starboard bow, .se veral miles distant; afterwards the steamer's red light, 
nearly on her starboard beam; that, as the steamer continued to ap- 
proach, showing no change, the mate in charge of the schooner, being 
in doubt whether the steamer was in range of his green light, exhibited 
jatorch-lighion the starboard side of the mainsail, which illuminated 
îdl her ëails; ttot, the steailjer's red and green lights having becobje via- 
ibl«j and; ïio, change appearihg in her cpUKsepthe master waa called ;on 
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;4ë(cUi;,i|ùd ' totytjier torch-ligM'é^wii, bôth coloï^ed' lîghtt: '^^ ^^^ steamer 
ï»éihg! taeb visible, and ajjegèa to Ve aft 6f the.;raqgaflrtlie scïiopner's 
gfeî^'Jig^htyaiîd that a gutt Wàs sùon aftetwàrds ôred, but that the 
steamer Goiitinued following- wpi-the: gchooner ftpparehtîy; undèr a port 
hëltoy and, Vêty sopn after tbë .'&^^ of thç gun, Btraôk her as above 
statêd; thàt die schoQner;inadç,j;io change ih ber. ^aourisey and that her 
side Ijlgbtsj wére propetly burni^^^ the collision was caused by 

the n^igeiiee of the steameri in not properly observing the schboner, and 
kèepin^ otjt of hêr way. The page made by the stèahier is that, while 
goii3^ ,88 above statéd, with compétent ofBcers on the liridge, and three 
compétent and attentive persoris on the lookout, the first notice of the 
schooner was a torch-light, seen either ahead or a little on the port bow, 
and at times an intermittefit wbite light a little âbove the torch-iîght; 
that no green light on the schooher was seen or waJS visible; that the of- 
ficers 6f Wé' ^eamer suppoëed' thé torCh-light shown tô be that of a pilot- 
boat, and, being in want of a pilot, they exhibited a torch-light in re- 
ply, whic'b iwas followed by another torch-light shown by the schooher, 
whieh Wàâi interprtited by thé steamer as an agreement that the pilot 
wouldi côTïie aboard; that the Whitè; light, being seeninot much above 
tbe toreh-light, and intermittent, iivas supposed to be a considérable dis- 
tance ofï; and that the steather's head, in order to faoilitate the pilot in 
boarding her on hér port side, was put one point more to starboard, but 
withoiit siaickening speed. A while afterwards the diseharge of the gun 
was heaïdf «the flash of whioh showed the schooner iwerynear, and about 
the sametimèà faintglimmerof a green light' was seen.; When the gun 
was heard thë engine was reversed' fuU speed, and the hdm put hard 
a-port. The icollision occnrred soon thereafter, the steam^ship changing 
her head mêantime two or thrfie points to starboard. iThe distance of 
the vesselsapart, when the iguiïTvas fîred and the engine reversed, is 
variously eàlîtoated by tbe wiitnëases at frora 100 meters to half a mile. 
From thé àmouht of the stéamér'ac^change to starboard, the distance, I 
think, could noitbeiessthanfiioal 1,000 to 1,500 feet. The weight of 
testimony isithàt. at the moment of collision the steamer was heading 
towards the bow 6f the schooner, and forwards, at an angle of from 8J 
to 6 points. ; ! ,1 

1 . In rhyijiidgment the évidence does not show facts on the ateamer's 
part sufficientto Justify her in taking the Belle Higgias to be a pilot^boat 
at a long distance ofifj and in tberefore coutinuing on at the unabated 
speed of 1.3} knots until she was so near as to render collision unavoid- 
able. If the béâring of the pilot-boat when the torch4ight was seen was 
a point oh the steamer's port bow, as the steamer's officers say, no 
doubt the sohooner's green light ought to bave been seen distinctly. 
But a torch-light without anycolored light was not sufficient ta in- 
dicate a pildt-boat. In the absence of a white. mast-head light, the 
-torch wouM mean only that the steamer was overtaking another ves- 
sel astern ;of thè range of her colored lights. There vras no light on 
the schooner that coùld possibly présent the appearance of the white 
mast-head ûigbt required of pilot-boats by the rules of navigation. 
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The low, faint; and interûiittent Ught $aid to hâve beeh seen by soiùç 
of the steamer's witnesseg ajittle aboyé the torch-light wasso différent in 
brightness and in position from the light required to be carried, by 
pilqts at the naast-head that it was itself an indication of the need of 
caution in approaching, instead of a justification for continuing on at al- 
japst fnll speed. The only white. light possible to havebeen seenby the 
steamer was the cabin light, visible, if at ail, through the schooner's sky* 
light. The low, faint glimmer of such a light, farailiar to seamen, can- 
not be deemed to bave been justi.fiably confounded with a pilot's mastf 
head light, without a total discrédit of the propriety of the eleventh and 
pinèteenth rules; of navigation,-Ta discrédit which I amnot prepared to 
admit., But if the schooner was justly raistaken for a pilot-boat.the 
steamer cannothe justified for ber continued. high speed. As I bave 
said, the absence of the usual high bright light was of itself an indication 
pf the need of caution. Her distance could notbe exactly kno\Vn. The 
pilpt-bpat njight désire to cross the Bteamer's bow, and come up round 
ber Btern, as is ^sometimes dope; and it was the duty of the steamer to 
check ber headw?iy nearly to a stop, and let the pilot-boat do the rest. 
The City pf Washington, 92 H, .S. §8-41, 11 Blatchf. 487, 6 Ben. 140; 
Xhe Columbia, 27 Fed. Rep. 704, 708. It was this failure to check her 
speed that direçtly brought a,bp,ut the collision. In the Case of the Wia- 
awin, where a sjmilar mistake was made in regard to a supposed pilot- 
boat, it was found by the court.C^S Fed. Rep. 284) that, " when the steara- 
ship was at a s?fe distance frpm the.bark, her enginfes werestopped, and 
her headway "was substantially ove-come while waiting for the pilotto 
corne along-side in bis boat.?' Had the Champagiie's engines in this im 
ptance been "stoppedwhén ata safe distance, and her headway sub- 
stantially pveispaie," there would certainly hâve been. no collision with 
the Belle Higgins. The Champagne, on the coatrary , for a vèry consid- 
érable time after the ^ash-light had been twice seen, continued on at the 
speed of 13J knots,— -four-fifths of ber full speed,— until a gun was fired; 
scarcely a quarter of a mile distant, — her ofijcerg estimate the distance 
much less, — -when it was impossible to avoid collision. In this respect 
I must hold the Champagne tp blâme. 

2. Whether the green light of the schooner ought to bave been visible 
tp the steaaner dépends on whether the steamer was approaching her 
jrithin range pf that light or astern pf it. Considérable stress haSibeen 
laid pn the supposed small anglc; pf collision, àssustàining the schooner's 
contention on tliis ppint. But I dp npt think any great weigbt can be 
attached to this évidence, both because the amount of the angle is so 
likely to be mistaken in the nightrtime, and on account of the changes 
in the steamer's heading, and, possibly, in the schooner's heading. Al- 
though the wheelsman of the Belle Higgins testifies that her course was 
held unchanged, it is quite probable that, during the last few moments 
before collision, her head would be turned to portby the almost irrésisti- 
ble impulse of self-preservation. I find it impossible to reconcile the 
testimony of her witnesses on this point with the possibilities of the col- 
lision. AU agrée that the steamer was ûrst seen forward of abeam. The 
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pleadîpgs say, "oii the starboard bow." With that silnple fact, and wîth 
tbe steamer's speed of 13} knots, aïid a course such as to expose her red 
light onlyi I find it impossible for the steamer to bave got two points 
astern. of the schooner's beam , so as to be out of the range of the schooner's 
green light, as the witnesses of the latter testify she was. Such a course 
of approach by the steamer, moreover, would be some three or four points 
more northerly than the course the steamer testifies shô was pursuing, and 
would also direct her sharply towards the Long island shore. Now, al- 
though it is not in itself incredible, considering the previous circum- 
stancés, that the steamer might bave been heading towards the land for 
the purpose of making the shore lights, which she had not yet seen, yet 
ail her ofiScerg testify in the most explicit terms that they had not taken 
that course. There are no circumstances to justify suspicion of falsifica- 
tion as to the course that the steamer was going. The reasons for the 
course taken are stated with a minuteness of détail that carries crédit on 
their face. This course is totally incompatible with the schooner's con- 
tention that the steamer came.up astern of the l'ange of her own green 
light after-being seen "oh the starboard bow," unless the schooner, con- 
trary to hér testimonv, chaiiged her own course to port, so as to bring 
the steameï astern oi that rafage by her own action. My conclusion 
oh this head leaves no alternative' but to find, as in the Case of the Fïs- 
consin, that the schooner's > green light was so dim as not to be visible 
within the distance necessa'ry to avoid her. Had it been viable, it must 
bave beçnseen by the spécial watch kept on the steamer. Itisnotneo- 
essary herè to décide whetber the exhibition of a torch-light to attract 
attention by a véssel not being overtaken is abreach of the existing rules, 
—a point oii which opposite décisions hâve been made. ThéMerehant 
Prince, 10 Prôb. Div, 139 ; 2%e ^igfiers, 38 Fed. Eep. 526; The Ness- 
■more, 41 Fed. Rep. 437. The new proposed rules would, if adopted, 
exptessly permit (article 12) the exhibition of such a light. But for an 
insufficient green light the schooner must be held to blâme, and the dam- 
ages and cdsts, therefore, apportioned. The satoe disposition is made 
ôf the claim for. moneys paid out by the owners of the Champagne for 
the towage services of the tug sent downto the assistance of the schooner. 
This was done with the kûowledge and consent of the master of the 
schooner, if not at his express rèijuest, and be accompanied the tug. It 
was a proper and necessary' act and expenSe under the circumstances as 
understood at the time, and it was a direct conséquence of the dolliâion, 
and should therefore be dividêd) like the other damages. 
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TJnITÉD StATES V. LOVGKÈEY et tll. - 
(CircMit Court, W.J), Michigan, _N. D. ■ Mgvist_ 23, 1890.) 

JUKISDICTION — ACCEPTANCE Or SBEVICE. 

Acceptance of service, being merely équivalent to personal service in the dis- 
trict, does not prevent a défendant f rom moVing to dismiss the suit because brouglit 
in a district in wliicU lie does not réside. 

At Law. On motion to dismiss. 
_ L. G. Palmei;,'Dist. Atty., for the United States. 
Webster & Wheder, for défendants. 

Severens, J. In Ihis cause a motion is made to dismiss upon the 
ground that the défendants are citizens and inhabitants of the state of 
Wisconsin. It appears that due service of process was accepted by the 
attorney for the défendants, within the district, by his indorsement to 
that effect upon the déclaration, by which and a rule to plead the suit 
was originated. This was donc to save the trouble and cost of personal 
service ou the défendants, who were within the district, but wished to 
leave the state, and had actually left Marquette before the papers we^e 
ready for service. For convenience the acceptance of service was appar- 
ently understood as a substitute for personal service. It also appears 
that there was an oral agreement between the attorney for the United 
States and the attorney for défendants that it was a condition of the 
agreement thûs to âccept service that the causé should not be brought to 
trial at the next term of the court. By the third spécial common-kw 
rule of the courts in the districts of Michigan it is provided that no pri- 
vate agreement between the parties or their attorneys respecting the pro- 
ceedings in a cause shall be binding unless it be in writing. This rule 
would render null the oral agreement above referred to, and lèave the 
naatter in the same situation as if it had not been made. The question 
wbuld then arise whethep the acceptance of service would be équivalent 
to a submission to the jurisdiction of the court. Without such sub- 
mission, the défendants could not be sued in this district, the suit not 
being one in which the jurisdiction is founded on the diverse citizenship 
of parties. Aet Aug. 13, 1888, § 1. I am of opinion that the objec- 
tion was one which could be waived by the défendants, the provision in 
the act referred to having regard only to the place where the suit should 
be brought and tried. Jurisdiction is given by a former provision in 
the same section. In the circumstances of this case I do not think the 
acceptance of service amounted to more than a personal service of pro- 
cess made in the common course. The waiver, to be binding, ought to 
be clearly manifested, and the court ought not to hold the défendants for 
trial hère upon a strained construction of the action and conduct of the 
parties. If any forward step or valid stipulation looking to further pro- 
ceedings had been made in the case the resuit would be diflFerent; but 
there having been none, my opinion is that the case must be dismissed. 

The proper order must be entered accordingly. 
v.43F.no.7— 29 
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M^ituXi €l al. V. QoLi.aw4y Pus. Oo. 
■■ • SiSiiÈ -r. Dan LiNAHAn PÎDBï> Co. 

1 Samb ». Frank et aL 
{Circuit CoMrt, B. I>. Missouri, ED. Septembor 36,1890.) 

1. TBADB-MABKS— ÏNJTTÎIOTJOy— PUBAMNGr-DBMTJIfBEB. 

The complaint allegeét'tbat dëfândaiits'had âliproi>riated,anâ were nsing 6d thelr 
advertisements, oirculars, letter heads, etc»^ relating to thelr publication, thelde- 
vice of an open book wMch oomplainants had, theretofore, been in the habit of 
UBingforlike purposes: that défendants used the words "Webster's Dlotionary" 
:, 'plac^dinttïeBfûhe relation II» tbeicimblicationtbat'complalnànts.place it; that the 
datf) of défendants' pu'bliciatioB mu the tltlerpage was.given as of the year 1890, when, 
In f act, 'thé bi^ok-wà^ a reprint b'rphôtolithographlo copy ôf the édition of 1847. Beld 
that, as tbevQ Qlghtbe aomer;eyiâBnee.Qf :a -f rauduDent Intent on défendants': part; to 

fet the beàpât of the reputat^^n of the édition of Webster's Diotionary p^blished, 
y complblnialttBV ^nd as thé pûbllo thight possiblybë deceiyed to complalîiatits' 
I , Ramage, in (jonse^uence of tbef acU àverred, a denrarrw to thâ complaint would be 
, overrnlftâ. I ■,,, j ,,,, ;,.',.,..,■- .:;..,'.■ .^ ., ■ .,.•;,.. 

2. SiMÈ— WiâAT i^LL M Prot^oted— Wbbstbb's Dic^ 

, The csoiJ^Mgh); of "Websters: Sicttouary baving ex^ired, ho one hàs any 8pé<dal 
. . property ^n t^^ititle. . . ^ ■>.,:.,,.•. •■,..:,.. 

8. Eqcitt— Pi.kiDiNG!9— Dbmtjbrek. 

. Ademiin'âr tb a wbo'l'ë bill'àiuist-bé bverruléd if thébill taken altogether entitlea 
ppwplains^t t(t some kind of k^liefi' ■ ■: - 

iIki;]^qiritjiî{y,,Qn,dewjainfei:<i©;bill8. . , ., 

, îliWfflB, Justice, (prdJiyS) Weliave theB$me difficulty in thèse cases 
in regard to the^i^bster's Diotionftry controversy that we bad in the case of > 
Stq)hmay,. Qwfitok, fosti 466, (JHst decided.) The diiEcïilty is that tha 
parties demnr tp lih« whole bill, land of course if thweis any one thing 
iji the biU that iSigood»— that is.to say, if thé bill taken altogether enti^ 
tles the oonjplaijiant to sonaeiltind of relief,— the demurrer should be* 
pîverKijled.i.if a;païty in chancery or in a law case wants to demar to; 
a partiçqlftr parti lof a bill , o*; dedarationv he should not framei 'bis de-i 
murrer asiadane^^in this iastance, soas to call the\whole bill in ques* 

tion. : '.:■■:■■ •;;:.! ,-■:■ . i' '■ ■■ ■.,'" 7'' : \ ■■■ -■ .i ■ r ■. .:■;,,■■,■ 

! lani not èlçar but what: th«)fe maybea right of action growing eut cf. 
the fllleged factthat jthai défendants bave appropriated the deviceof an 
opep bOi<îk»' whièb: device; the complainants: baye hitherto been in the 
habit of usiiagoûitheir adifertiseœents, circulai», letter^ heads, etc.: ; This 
dwOBof the Opeûj book," aswieundëîfetand it, is also used by tiie défend- • 
ants PO; their. letter; heada, Birculars* etc. That device so appropriated 
bydefendants may not bea trade-Hiàrk; but I oan see no good reason,• 
np,:honest;,î'ea8Dn^ Iwhy tbaidefeiidants should usethesame mark or de- 
vjpe on their letter heads, advertiseinffiats, and oirculars, which the côm-' 
plainanfeijire, using» It.looksaB though there might be «lough in this 
fact stated in the bill, tp prjeventthe court i&omsustaining a gênerai de- 
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Àùrrérl It mây be nécèssat-yfo ascèrtaîn/b'y taking proof, whether the 
use of the dtevicë in questioû in faet ofieiràtes to deceivé people, by leàd- 
ing thém to suppose that the Webster's Dictionary sold by the défend- 
ants is' printed and put on the-inarket by complainauts, and whethéf the 
adoption of the device in question bythè défendants was intetidëd to 
haVe that èfféct. ' 

I waut to say, however, with référence to the main issue in the cése, 
that it ticcuts to me that this'proceedibg is an attempt to establiah the 
doctritte that a party whp has had the copyright of a book until, it has 
expired, may continue that monopoly indefinitely, under the pretençe 
that it is jirotected by a tradè-mark, ôr'sométhingof that sort. I dônot 
believe in any such doctrine, nor do my associâtes. When a man takes 
out a copyright, for any of his writings or works, he impliedly agrées 
that, at the expiration of that copyright, such writings or works shall go 
to the public and become public property. I may be the first to an- 
nounce that doctrine, but I announce,it,withput any hésitation. If a 
man is entitled to an eXteuision of his copyright, he may obtain it by the 
mode pointée! out by,law. The law provides a methp^ of obtaining such 
extension. The copyright ikw gives an authbr of proprietor a nionopoly 
of the sale of his writings for a definite period, but the grant of a rno- 
nopoly implies that, after the monopoly has expired, the public shall be 
entitled ever afterwards to the unrestricted use of the book. 

There is some hésitation amongray brethren and myself, as above in- 
dicated, whether, taking the bill as a whole, and considering ail of ita 
averments, a gênerai demurrer ought to be sustained. The défendants 
use the words "Webster's Dictionary" or "Webster's Unabridged Dic- 
tionary," placed in the same relation to their publication that the com- 
plainants place it. The date of défendants' publication on the title-page 
is given as of the year 1890, when, in point of fact, the book that theyare 
publishing is a reprint or a photolithographic copy of the édition of Web- 
ster's Dictionary of 1847. The défendants also use the device of an 
open book on adyertisements and circulars, relating to their publication, 
as befùre alluded to. Now, taking ail of thèse allégations together, there 
may be some évidence of a fraudulent intent on défendants' part to get 
the benefit oif the réputation ôf the édition of Webster's Dictionary which 
the complainants are publishing, and it may possibly be that, in consé- 
quence of the facts averred, the public are deceived, and that the com- 
plainants are damaged to some extent. We think, therefore, that this 
is one of those cases where, as thé facts are stated in the complaint, the 
interests of justice would be best subserved by requiring the défendants 
to answer, so that there may be a fuU and fair investigation of the law 
and faétô ùpon a final hearing. : 

The demurrer in this case, as we understand it, is not to spécial por- 
tions of the' bill or particular allégations, but goes to the whole bill, and 
âssërts that itcontains no averments warranting équitable relief of any 
sort. We are unable, at this time, to fully asserit to that view; but, at 
the same time, we do not wish to be understood as declarinig dèfiriiteîy 
that tbë complainant is entitlefd to équitable relief. I will say this, hoW- 
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ever, .that the contention that complaînaiits bave any spécial property in 
"W.ebster's Dictionary" is àll nonsense, sin'Ce the copyright bas expired. 
What dothey mean by the expression "tbeir book," when tbey speak of 
Webster's Dictionary? It may be tbeir book if tbey bave bought it, as 
a copy of Webgter's Dictionary la iny book if I bave bought it. But in 
no other sensé tban that last indicated can the complainants say of Web- 
ster's Dictionary that it is tbeir book. 

It does not appear that the complainants bave asked for a preliminary 
injunction in thig case, and we baye less reluctance, on that account, in 
overruling the demurrer. The case is not one in whiçb we would grant 
a preliminary injunction, if one wa9 asked, on the présent showing. 



Mills et al. t>. Scott et al. 
(ClirciM Court, S. D. Oeorgia, S. D. June'SS, 1890.) 

1. INJTJNCTION— JUDSMEN*— APPEAKANCB BT ATTOBNBT. 

: A juâgment against a défendant who; was never senred with process, and whosa 
appearance in the action was entered by an attorney without his knowledge or con- 
sent, ma? bâ enjoined, thougti ^Qch défendant does not show that he bas any dé- 
fense to the clalm sued on. 

2. Same-^Bquitt Plbaiiinq — ^Amksbmbiit. 

Wbere a bill to enjoin such judgmfflit allèges that said défendant was not legally 
sepved with process, and that hô nèyej appeared in the action, elther in person or 
by attorney, an amendaient thereto allegiug that said défendant never acknowl- 
edged service of process in said action, either in person or by attorney, and that the 
àcknowlèdgmént of service whioh Mad béen made by an attorney was made without 
his authority, does not change the oharaoter of the bill. 

8. gAMB-rPRESUMPTION. .: : ^ '.:.', " 

Where sùch amendment is ppopoae^ and allowed at the hearing in open court, in 
the prëéënce of both parties, it( wlll be presumed that it was made upon suffloient 
',! evidenjoe, and not for the ï»urpos©of, vexation or delay. 

4., TinsTS-^VALifiiTT: as againbT CbbvjtPs». • 

. Whère a trustée, who bas in bis possession money belonging to the trust fund, 

' buys land, and tàtes title in his oWii name, but déclares at the tinie thathe buysthe 

; , land with the trust f undSi and af terwftrds records a written déclaration of trust be- 

fore the levy of any exécution on such land, such déclaration of trust ia vaUd as 

' àgàinst the truâtee'a creditors. 

In Equity. 

Chiskolm & Érwîn, for complainants. 

jarties Atkiiis, for défendants. ' 

Paedee, J. This is a suit commenced August 18, 1877, seeking to 
eiyçiin a judgment rendered, Jaiioiary 6, 1877, in an action atlaw that 
had been instituted in this court in the name of John 0. FerroU, ordi- 
nary of Chatham county, Ga,., for the use of Levi H. B. Scott, against 
Tbomas H. Mills, Jr., as principal, andi Thomas R. Mills, Sr., as security,. 
on the bond of said principal, as the. administrator of tbe estate of one 
George îîall, deeeafed. ,, The original bilî sets forth that certain lanjds ii^ 
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Spalding county, Ga., which the marshal had at that timelevied on aiid 
advertised for sale as the property of Thomas R. Mills, Sr. , one of the 
défendants in said judgment, to satisfy the exécution issued thereon, are 
riot, and never were, the property of said Thomas R. Mills, Sr., in his 
own right, but were, in fact, purchased by him with trust funds belongr 
ing to his two sons, John B. and James M. MUls, having corne into his 
hands as their trustée from the estâtes of two deceased persons by the 
name of John B. Tufts and Louisiana Tufts, and that, therefore, said 
lots of land were in reality, though in his own name, held by him in 
trust for his two sons, John B. and James M. Mills; that on January 
30, 1877, prior to the levy in this case, and before any lien had atr 
tached by reason of said judgment, said Thomas R. Mills, Sr., had, by 
deed duly executed and recorded in the proper county, declared the 
said trust; that the said property was purchased by him with trust 
funds belonging to said John B. and James M. Mills, and was held by 
him solely as their trustée, and contracting to convey to said John B. 
and James M. Mills whenever demanded. Said bill further sets forth 
that said judgment at law against Thomas R. Mills, Sr., is utterly 
null and void, and no writ oî fieri fadas can legally issue thereon, bet 
cause at the time the said suit was begun which culminated in said 
judgment, and for two years prior to that time, and ail during the prog- 
ress of said suit and since, the said Thomas R. Mills, Sr. , was, had been, 
and is a résident of the northern district of Georgia, and therefore could 
not be sued in said southern district, unless found therein, and service 
of the writ effected upon him personally; that no such service was so efr 
fected upon him, and no légal service was effected upon him at any time 
of said writ; and that said Thomas R. Mills, Sr. , never in any way, either 
in person or by attorney, appeared in said court to answer said writ, nor 
did he, either in person or by attorney, plead to the same, or take any 
notice therepf; and, further, that he did.not know of any such proceedr 
ings in said court. A temporary injunction was granted August 20, 
1877. .Afterwards one of the défendants filed his answer to said bill. 
Still later on one of the complainants, Thomas R. Mills, Sr., died; so 
also did Anios T. Akerman, one of the défendants. Another of the de*- 
fendants, W. H. Smythe, United States marshal making the levy, went 
out of ofEce. At a still later time the case was dropped from the docket 
or dismissed by mistake, but was afterwards reinstated, and the heirs 
of Thomas R. Mills, Sr., were, after his death, ipade parties in his stead 
by proper bill of revivor. Thereafter the pleadings were perfected to isr 
sue joined, and the case came on for hearing. Afterwards, at a hearing 
commenced January 23, 1888, the défendants objected to the reading of 
the answers to interrogatories of Thomas R. Mills, Jr., wherein he teS' 
tifies about the acknowledgment of service indorsed upon the writ in 
the said action at law, and they moved to exclude them as évidence in 
,the case for lack of allégations in the bill suitable to let them in, and de- 
fendants' said motion to exclude said answers to interrogatories appears 
to hâve been sustained. Thereupon the complainants moved to amena 
their bill by inserting at the proper place as folio ws: . ; i < -..i 
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r. ^îThnt Thomas B, Mfllsv $r.,;nS95ffe:.appeated. îri said suit eifcher in persôn or 
hj> attorney ; that he jieyçr a^wpwfletjg^ service of tlie said suit eitlier in pèr- 
son prlby attorney;, thàt,tlip,jaçilfno,wliaagment of service, which appears in- 
doirâed on tlie déclaration iti,, said àçtionof debt on bond, was màde wilhout 
anj-jïui;hority from said ïïiiimais'^; Millà, Sr.; tliat he riever ratïfied the aist 
of Tbotoas K. MiFIs, Jr., atid nevêi" ktoew anything about it, and aboui tlio 
said action of debt oli boiid', uhtil theinarshal levied tbe/(./a. sought to be 
enjoviied," , , i ; 

The défendants objected to; thé anfendihent on thé ground that, after 
issue joined and undeflilîe circuûàktsinceS) it ishould not be allowed. 
The eoUrt allowed the cdmplainànta lo Ole their prOposed amendinent, 
subjed, howévèr, to the defendawts* ïîgbts to be heard, before the trial 
sHoûlduprdCéed in opposition fhèréto. ;A.t this state of the case the fur- 
thér hÉ*a*iïig was suspénded, aticl thè icaiise continued forthe tèrm. The 
case haà now been fully heard, aûd ia submitted upoû ail the questions 
ôf tbe case. ' 

The Jîr«« point to be decîded is'Mth regard to the amendaient al- 
lowed by the court in Junùary , 1888. It appears thût when the suit at 
law was eommenced against Thomas R. Mills, Jr. , and Thomas R. Mills, 
Sr., Personal Service Was made upon Thomas R. Mills, Jr., who at the 
sametime indorsed upoii thé writ thé words and figures following, to- 
wit: ''Service of the within acknolvledged, and copy waived, this Ist 
of March, 1876;" signed, "Taosiiis R. Mills. Per T. R. Mills, Jr., 
Atty at Law." It appears,' fûrthëï, that said Thomas R. Mills, Jr., was 
an attorney at law, residing at tîite plàcie where the court was held, and 
that he was the son of Thotrias Ë; Mills, Sr.; but the évidence clearly 
establish^ that he was nOt authôrized by Thomas R; Mills, Sr.^ to rep- 
resent hiïh in any way itï said' casé, to accept service for him of ariy 
writ, or tô enter any appëafaùee for the said Thomas R. Mills, Sr., in 
said cause. The objections now madeto the said amendment are that 
there bas been no compliance' with eçtuîty rule 29, and, further, that the 
amendaient changes the charactet of the bill by shiiting the ground for 
the relief of Thomas R. Mills, Sri I do not think that either of thèse 
objections ate good. Equity rule 29 prohibits amendments after replica- 
tion filedy ôxcept upon ii Spëciàl ôtder of a judge, upon motion or péti- 
tion, after due notice to the otherparty, ànd upon proof by affidavit 
that same' is not made for the puisse of vexation or delay, or that the 
matter of ihe proposed àmendffiëtit is matèrial, and could not, with rea- 
sonable diligence, be soonei introdUcôd in the bill. The amendment in 
this case was prOposed and-alloWed in open court in the présence of the 
parties, and, it is to be pretoÉoed, ù^oh sufiBcient évidence that it was 
not made foi-' the purpose of VéxatiOû ot delay, etc. It seemed to be, 
under th« ruliiigof the court, a premier amendment in order to do justice 
in the case pèndlng. I do iiot see how it shifts the ground for thé relief 
of the comfpimoant Thomas R; Mills, Sr. His bill attacks this judè- 
ment as absolutèly nuU ané voîâ; He states sufficient in bis bill to so 
déclare it, if sustained by éVidetMiel The amendment attacks the judg- 
ment asnull and void. Theadditiohal grounds Set forth thereiri ate in 
line with, and, properly 6péttking-,iàre.only a complément to, the case 
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made in the original bill, It 4ops not appear in ^ny way that the de- 
fendants bave been surprised or vexed pr injured by Ûie allowance of the 
amendmpnt. 

Second. The proof in thO: case clearly establishes that the acceptance 
of service by Thomas R, Mills, Jr., of process against Thomas R. Mills, 
Sr., Tvas wholly unauthorized, and was never ratified, It is not con- 
tended tbat otherwise than as by said acceptance of service was Thomas 
R. Mills, Sr., bound by the proceedings in the court. The judgment, 
therefore, as against Thomas R- Mills, Sr., was a nullity, because the 
court never acquired jurisdiction of him, and he never had his day in 
court. It is not uecessary to go over and oonsider the conflicting au- 
thorities with regard to the effect of an unauthorized appearance in the 
case by one bf the regylar attorneys of the court. If we concedç^ that 
this acceptance of service, amounted to an appearance on the part of 
Thomas R. Mills, Jr., as an attorney for Thomas R. Mills, Sr., whichis 
doU|b|t^ul, then on the authority of SheUon v. Tiffin, 6 How. 163, still 
Chômas R. Mills, Sr., was not bound. "This évidence does not con- 
tradict the record, but explains it. , The appearance was the act of the 
counsel, ftnd not the act of the court, Had the entry been that L. P. 
Perfy came personally into court, and waived process, it could not bave 
been cpntroverted ; but the appearance by counsel, who had no authority 
tp wftive process, or to défend the suit for L. P. Perry, may be explained. 
An appearance by counsel under such circumstances, to the préjudice 
of a party, subjects the counsel to damages, but this would not suflB- 
ciently protect the rights of the défendant. He is not bound by the 
proceedings, and there is no other principle which can afford him adé- 
quate protection. The judgment, therefore, against L. P. Perry must 
be considered a nullity, and consequently did not authorize the seizuro 
and sale of his property.^' SeeSheltonv. Tiffm, supra. 

It was contended in the argument that whether the judgment was 
binding or not npon Thomas R, Mills, Sr. , he could bave no relief in a 
court of equity to enjoin the exécution of the judgment until he set forth 
in bis bill that he had or bas some défense to the claim made in the ac- 
tion at law against him. The ajathorities cited in support of this prop- 
osition, so far as I bave examined them, are ail cases in which there 
^as an undisputed appearance by the party, or êlse such notice taken 
of the suit as rendered^ the judgment not void, althongh perhaps void- 
able. It seems to pie thàt, where a court at la,w bas been led into the 
èrror of reudering a judgment against a party over whom the court had 
no jurisdiction, such error or mistake présents sufRcient equity for the 
interférence of a court of chancery for the purpose of preventing the forced 
sale of property for the satisfaction of such void judgment. 

Third. The évidence shows that Thomas R. Mills, Sr., was the trus- 
tée of John B. Mills and James M. Mills; that as such trustée he had 
po^pssion pf large sums of money belonging to his said wards. Whether 
pgjkept it separate and distinct from his own property does not appear, 
bu,t ,it does appear that jprior tp the institution of the suit against him on 
ibe bon^ pf Ws son, administrator as aforesaid, he invested certain funds 
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itt;ithiô=landB îù cbntroversy, declaring at thetime tliat he wàs purchasing 
witb trust funds. and for his said wârds, taking the title in his own 
name, to hold until said wards sboiild arrive at majority. It further 
appears that before the levy of the exécution issueii on ihe said judg- 
luent at law, by proper deed, he declared the said trust, and that the said 
lands in controversy had been purchased with trust funds as a part of 
the tTust-estate, and belottged, iii iBact, to the cestuis que trustent. This 
déclaration of trust, regularly witnessed, acknowledged, and recorded, 
establishèd and fixed the property as trust property, even if it was not, in 
fact, a coriveyance of the property. It is contended by the défendants 
in this case that said deed was fraUdulent, as made without considér- 
ation, and the déclarations therein not true in fact; but this défense is 
not sustaitied. There can be no doubt under the évidence that at the 
time of the déclaration of trust the said Thomas R. Mills, Sr., was in- 
debted to his said wards for a sum of money exceeding largely the value 
of the lands declared to be trust property. He had the right, even if it 
was not his duty, to pay or secure the said indebtedness', and to accom- 
plish such resuit he had the right to cônvey, in satisfaction of or to se- 
cure such çlaira, any property that he possessed; and the giving in pay- 
blent or a déclaration of trust, under such circumstances, cannot be de- 
clared frauduient in a court of equity. It seeras to me to be clear that 
the oomplainants' bill should be maintained, and the injunction herein 
issued bô perpetuated. A decree to that etfect w.ill be entered. 



GlLMER ». MOKKS «t OÎ. 
(.Circuit Cmirt, M. D. AUibama. June 84, 1890.) 

1. Limitation op Acimons—Pledoe. 

Where a pleâge made to secure future advances Isrepnclîatea by the pledgee,tha 
statute of lîmitations will begin to run against the pleageor's right to reoover the 
, . pledged property f rom the time such répudiation takes place. 

a. B(JUITT— IjAOHES— Plbdgb. 

A delay of mote than flve years in brlnging suit to redeem pledged property doeà 
not consiltutè lâches, where it appears that the pledgee has been guilty of breaoh 
of trust, that hé still holds the pledged property, which has largely increased in 
value, and that complainant had préviously brought suit to redeem, which had been 
decided against him. 

In Equity. On demurrer to the bill. 
W. A. Gunien', for complainant. 
H. C. Tompkins, for défendants. 

Pabdee, Si The bill allèges, in substance, that complainant, Gilmer, 
about the year 1870, being a subseriber to the capital stock of the Elyton 
Land Company» a corporation under the laws of Alabama, for 120 shai'es,' 
Ôf the par or nominal value of $100 per share, but issued at 60 cents 
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on the dollar, made an agreement with the défendant Morris that he 
should advance the money ($6,000) necessary to pay for said stock as 
required by said company, and wait upon complainant for re-payment; 
and hold said stock as a pledge for said repayinent; that défendant 
Morris did pay for said stock the sum of $6,000, and the same, in pur- 
suance of said agreement, was placed by complainant with said Morris 
as a plêdge for the repayaient of said advance, and was, to make said 
pledge effectuai, transferred by indorsement of the certificate of stock, 
issued in complainant's name, to the said Morris; that shortly after- 
wards défendant Morris, under the direction of complainant, Giiraer, 
sold 60 shares of said stock for $6,000, which sum was paid to défend- 
ant Morris on the amount due him for money advanced as above stated; 
that the certificate for 120 shares was surrendered, and two certificates 
Were issued, one for 60 shares, to the purchaser, and the remaining one-, 
for 60 shares, to the complainant Gilmer; that the latter was transferred 
by indorsement to Morris, and placed with him, in pursuance of the 
original agreement, as a pledge to secure the payaient of the balance of 
the original purchase money; that matters remained in this situation 
untri March, 1875, up to which time défendant Morris had never trans- 
ferred the fetock on the books of the company to himself, wben said 
stock was levied on as complainant's property by thé sheriff to satisfy an 
exécution against complainant on a judgment amounting to $233.60^ 
that, upon the levy being made, he made an agreement with said Morrià 
that he (Morris) should pay the debt and discharge the levy, and that 
thereupoii the stock should be transferred to him on the books of thè 
company, and he should hold the same as a pledge for pay ment of bal- 
ance due on the original purchase, the sum to be paid to discharge thè 
levy and ail indebtedness which Gilmer or any other of the firms with 
which he was connected in business might incur in the future either to 
Morris or to the banking house of Josiah Morris & Go. , of which said 
Morris was a member; that Morris consented to this agreement, and paid 
the judgment, and the 12th of July, 1885, the amount was paid to the 
firm of Gilmer & Donaldson, of which Gilmer was a member; that the 
stock was transferred on the books of the company to Morris' name pribr 
to that date, but after said agreement was made; that prior to 1875 Gil- 
mer had kept a bank account with the firm of Josiah Morris & Co., and 
in the early part of 1877 he and one Donaldson formed a partnership, 
and desiring to continue his banking account with Morris & Co., and 
to obtain from them accommodations, he arranged and agreed with 
Morris that the said stock shouM be held by him to secure the indebfr- 
edness iwhich the firm of Gilmer & Donaldson might incur to hira 
(Morris) or to his banking firm; that under said agreement, and up to 
the death of Donaldson, in 1876, the banking account of said firm wa« 
continued with the banking firm of Morris & Co., and loans and dis- 
counts were made to Gilmer & Donaldson, and at the death of Donald- 
son there was due to Morris & Go. , and to the firm, the sum of $2,303.03; 
that thisbala,nce was secured, not only by the pledge of the stock, but by 
other security and stock deposited by Donaldson for that purposej that, 
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fiK>ai the ÊecUï!ities anâ stock sodepositeiïbyDonflldsoov Mijtris realized 
Uieisuni {xfs|975i oa the llth of M^^rcb, 1880, which wasplaoedito the 
qvedilb.of. the eaid account, leaving abftlaocç, whieh is StiU due' and un- 
paid; ïthftt, :a(ter, the desith of Donaldson, Gilmer cootjnued. to do busi- 
nes^vdn th© name of .J.N. Gilmer i& Go.j with Baidi MiMris, until the 
.30th;,otMay> 1879, whfen, he foïmed a partpership wi|h one Clanton; 
that dttJîingijthe tioiie he earried on businesa in the narae of Gilmer & 
Qo.ijon 'the faith and (Sredit of the stock held as a plodge by Morris, 
Jo8îi8.h,»MiOifis &iCo, fijadiei small adyanc^s, and, at thé time of the forma,- 
,tiO|Bi!(>f)t}j!e; fin» of. Gilmer & Clanton,there wa» duel /.tq the firm of Jo- 
sifth: Jforri* 'tfe Co, by Gilnaer the suai of 1222.43, whioh was aftexwards 
paJ;djfliSvfollows::.$230 by deposit June 8, 1881, and t52,33 by a note 
jglveHionSlstday of Miay, 1883, and paid on the SdiofOctober, 1888; 
that afteT' ceasing, to do business with: Morris & Co;, undw the narae of 
J.Nj^Jimer & Co., the firm of Gilmeri <fe; Clan ton opened a new busi- 
ness: and .banking accpunti with Morris; that afterwards CSlanton sold out 
his interest to one Merritt, and a ne w firm, under the «âme of Gilmer 
i& .MerFitt,: continned thersaid business, until the same wâ» dissolved, 
someitimein theyear 1884; that, during the course of dealings ià the 
toames of Gilmer & Clanton and Gilmer & Merritt, Morrié extended créd- 
its losaid-firins, and madeloansofmoneyto them, frdmitime to time^ 
upon the fijith and prédit «f the stock belonging to Gilmer, which had 
ibeen pledged as ; iaforesaid, but neitherof said firms oWedi Morris any 
'hMancp on. the said account at the time they closed their eaid business; 
thatsin the early part of:l872, and up to the mouth of June, 1884, said 
Mo*ris did not, directly or indirecUy, notify Gilmer of theamount of 
the balances, due him in said account, or require him to pay such bal- 
ances;i.that he did not giye notice to Gilmer that the stock must be re- 
deçmed, or that hehador wonld sell it,Qr wàs holding it otherwise than as 
apledg^; thatsaid Morrà coutinuously, from themoathdf March, 1875, 
to the mç^th of June, 1884, held and acknowledged that he held the 
stock as such pledge, and that in June, 1884, complainant,. Gilmer, for 
the first timelearned that the stock had commenced paying dividends, 
and when he called upon Morris to inquire about it was then for the first 
time infornied that Morris denied holding the stock as; a pledge at ail;, 
and was further informed that it had been sold by Morris in the year 
1881; but the bill avers that thé alleged sale never was in fact made, 
and that défendant Morris has continued tohold the said stock. The 
ibill prays for Ihe recovery of the stock, and an accounting of the divi- 
dends thereof from the time of the alleged pledge. The défendants de- 
jnur to the bill for want of equity, and as a stale dëmand; and that the 
icomplainant's suit is barred by the statue of limitation in the state of 
•Akbaoiflj which statute, it is alleged, applies toisuitsin equity as well 
as;suits;at;law. ■> ■ >■■■■■ ■ -' ^■■■'^i ■:■■ 

; The ibill iiaakes a case iof pledge for fùtQre advancesji which were con- 
tinttOWslyînaade, extfending over a termofyears from 1875 to 1884, at 
whichi tiioaefjas alleged, a balance iwas due to défendant MorHs, which 
,waSjsçonr^d';b^'the said pledge. •■ Thle; défendant Morris for the first time 
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alleged the sale of ,the pledged propertyv'repudiatedthe pledge, and de- 
nied his liability in June, 1884. Where. a pledge is made ta secure 
future and continuing advances, >vhicbadvan<îesareipade, tbepledgeor's 
right of action to recover the pledged property. accrues when ail the ad- 
vances secured by the pledge are paid, or when the pledgee, by positive 
act, répudiâtes the pledge, or iqiproperly disposes of the pledged prop- 
erty. IJnder the facts stated in, the bill, the complainant's right of ac- 
tion, therefore, accrued in June, 1884.; Itseemsunnecessary, therefore, 
to consiiier in this case the statute of limitation of six years under the 
laws of Alabama, or to détermine wliethei such statute bas any applica^ 
tion in a suit of equity in the courts of the United States. 

Staleness of deraand, by reason of lâches, however, is a more serious 
objection, and as to time rests upon a différent footing. "The growing 
importance of trade and commerce, with the increase of the means of 
rapid transit and speedy communication, bave tended in modem timea 
to shorten the period allô wed by courts of equity beyond which a d©- 
mand is considered stale on the ground of lâches. * * * What 
lapse of timeshall be regarded ^ rendering a pledgeor's right of redemp-> 
tion stale cannot, of course, be formulated into any fîxed rule applicable 
to ail cîises. Each case must neçessarily dépend upon its own circum- 
stances, having regard, not alone to the mère question of time, but also 
to the .circpmstances and relative situation of the parties, the nature of 
the prope;;.ty pledged, wbether stationany or fiuctuating in value, and 
other lacts affecting the justness or equity of the right asserted. 'It is 
therefore,' as said by Mr. Sçhouler, ' largely a matter of judicial discré- 
tion.' Schouler, Bailm. 225, note 2. * * * Jt is well settled that a 
muchshorter time will be allô wed the. pledgeor witliin which to exer- 
cise the right of rédemption, where he seeks to make a profit outjof the 
unexpected rise in the value of pledged stocks, than where he seeks 
merely to çompel the pledgee tp^ account for a surplus received by him 
from the sale of the stocks. in ©rdinary cases. Schouler, Bailm. 226; 
OUÇo. y. Marbury, 91 U. S. 587." Gitmerv. Morris, 80 Ala.78. "The 
right of a corporation to ayoid the sale pf its property by reason of the 
fiduciary relations of the purchaser must be exercised within a reason- 
able time alter the facts conuected therewith are made known, or can, by 
due diligence, be ascertained. As the courts hâve never prescribed any 
spécifie peripd as applicable to every case, like the statute of limitation, 
the détermination as to what constitutes a reasonable time in any particu^ 
lar case must be arrived at by, a considération of ail its éléments which 
affect that question. * * * Thèse are generally the présence or absence 
of the parties atitho place of the transaction; their knowledge or igno- 
rance of the sale, and of thp facts which render it voidable; the perma^ 
nent or fiuctuating charaçter pf the subject-matter of the transaction as 
affecting its value; and the actual rise o.»* fall of the property in value 
during the perioçl, within which this option might bave been exercised." 
OilGo. y. Mir6Kr2/j.91 U. $.587. "Courts of equity often treat a lapse 
of finie less than that prescribed by: the statute of limitation as a pre^ 
sumptive h^r, on the ground ' of disçouraging. stale çlaims or gross lâches 
of nnexpiained acquiescence in the assertion of an adverse rigtit.' 2> 
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Storf,. Eq. Jur. § 1520. In SrthUAv. Olay, Àmb. 645, Lord Camden said: 
'Acourt of equity, which is never active in relief againgt conscience or 
public convenience, bas always refused its aid to stàle demands when 
tlie party bas slept upon bis rigbts, or acquiesced for a great length of 
tinie. Notbing can call fortb tbis court into activity but conscience, 
good. faith, and reasonable diligence. Wben tbese are wanting, the court 
is passive, and does notbing, and lacbes and neglect are always discoun- 
tenanced.' Tbese doctrines bave reoeived tbe approval of tbis court in 
numerous cases. OU Co. v. Marbury, 9X U. S. 587; Badger v. Badger, 
2 Wall. 87; Marsh v.' Whûmore, 21 Wall. 178; Harwood v. Railroad Co., 
17 Wall. 79.» Haywardv. Bank, 96 U. S. 611. To the sa me effect, see 
Indianapclia Rolling-MiU Oo. v. St. Louis, etc., R. Co., 120 U. S. 256, 7 
Sup. Gt. Rep. 542. 

..JByiifche bill it appears tbat five yeairs and seven months èlapsed after 
tbei défendant Morris alleged a sale df tbe pledged property, and repu-, 
diated ail liability on aecount of tbe pledge before suit was brougbt to 
BîCÔVér the pledged property. Tbç bill allèges, and tbe demurrer ad-' 
mits, tbat, ih'fàct, Morris raade no sale of tbe stock, but still bolds and 
pdssessepit, drawing large dividends' tbereon. Tbe bill furtber sbows 
tbat the stock wbdcb is the subject of the suit for a long tirae was beloW 
pacyîbwt'Since about the time of the àlleged sale bas risen ra|pidly in' 
vftlue,iahd paid large dividends, so tbat tbe claim, which in 1884 wôtildl 
haivs been for about the jmr value of the stock, is nôwaUeged to amouijt 
toiovet $150,000. In the bill there is no explariation for tbe delay in 
bringing' suit, but, as a matter of fàot, itis to my personal kno.wle,dge, 
and bas been brought'to ilîiy attention in argument in tbis case by both 
sides inciting the cases of GÛmer v. Morris, 80 Ala. 78, and Morris v. 
GUfiier, 129 U. 8. 315, 9 Sup. Ct. Rep. 289, tbat the çoniplainant did 
institute a suit in one of the chancery courts in tbe state of Alabama 
againat thèse same parties défendant for tbe recovery of this same stock; 
tbat on an advejse décision in the said' chancery court, afterwards af- 
firmed by thé âupreme oetirt of the state, on the 27th of January, 1886, 
a suit was brougbt in tbfei court on Septeràber 20, 1886, for tne sàme 
stock, which suit was pendiug and undisposed of ùntil the 28th day of 
Jari^ary, 1889, wben the suprême court of the United States réndered a 
décision adverse to the complainant, tbis time, however, conceded nbt 
tp: be upon tbe raerits of the case. How far thèse conceded facts out- , 
side of tbe bill sbould bô considered in ruling on the demurrer is not 
clear, but I tbibk they sbould bave some weight. Takihg them in con- 
nection with tbe fact that the alleged sale of tbe stock sued for is a pre- 
tense, and that, in fact, dùring tbe delay in bringing suit no change in- ' 
jurious'to parties bas ôccurred, and the furtber fact that complainant's 
bill, confessediby. tbe demurrer, shows a breach of trust, I am of the 
opinion i givingfull force to the authorities above quoted, that the charge 
of italeness of demand sbould not be sustained. Jf a sale of the pledged 
property wasiactUally made, so that complainant had an option to affirni 
or disaffirm, of if défendants bave been injured or prejudice4 by àny ' 
lâches bfcoaiplainant,'BUoh state of the case can be sbown in the answer 
and évîi^ehce. < > •' - ■ ; i ' 



- FITZHBGH e. M'KINNEy. 461 

FiTZHtJGH 17. McKiNNBT. 
(CircuU Court, N. D. Texas. May 36, 1890.) 

1. EQmTT-nJuBiSDioTioN— Rbmedt AT Law— Sbt-Opf. 

Bev. St. Tex. art. 649, provides that if the plalntiff's cause of action be a daim 
for unliquidated damages founded on tort, the défendant shall notbe permitted to set 
oft any debt due him by plaintifl ; and if the suit be founded on a certain demaud, the 
défendant shall not be pennittéd to set ofl unllquidatéd damages founded on tort. 
Article 650 pvovides that défendant may set off any coUnter-olaim arising ont of, or 
incident to, plaintifC's cause of action. Held, that thèse provisions do not require 
the pleadlng of a set-ofC, so as to def eat a suit in equity to enf orce It, on the ground 
that the party pleading it bas an adéquate rémedy at ïaw. 

2. Attoiînets-1-Lien on Judombnt. 

Âttprneys, under the laws of Texas, hâve no suoh lien on judgments reopvered by 
them as that an assignment te plaintifE's attorneyof à part of a judgmeiit as com- 
pensation will defeat a suit in equlty by défendant lia éqf orce a set-ofi against sucb, 
gudgment. , , , i , - 

In Equity. Bill for injunction. 

M. L.'Orawfo'rd, for Cômplaihant. ' 

J, M, McOoy and John R. flayter, for respbhdént. 

McCoRMicK, J. On. tHe 14th. day of Junsv l,^8Ôv the respondent, 
ÇliFi'QS W. MoIÇinney, recovered a judgment: at law W this couirt lagainai 
tbe coœplainant, for the sumof $4,050, besides costSj in an action orig- 
inally institutèd on the 4th day of November, 1887. It does not iso ap-' 
péar ïn the bill and ansWer, but it was adinitted on the hearing that 
this j;ecovery waa for damages for wrongfuUy suing out and executing' 
certain" wrifs of séquestration in a litigatioh between the same parties in 
the state courts for Lamar county, -which litigatjon in Lainar county re- 
sultéd in the two judgméritS in favor of complainant set qut in, the bill 
în this suit. On thé 15th day of June, 1S89, thé complainant' préséhted 
bis bill hèrein to this court, showirig the recovery of sai4 jUdgiiient 
âgainst him for,$4,05Ô, besîdes costs, àhd showing that he had récovered 
a judgment against rèspondent on the l^th dày of October, Ï88i5, for 
$620, hesides costs, and on the 15th day of May, 1888, had "récovered 
à judgment against rèspondent for $2,343.69,.' the first judgment dfaw- 
ing Inteïest at the r^te of 8'per cent, pér àniiuni, ànd the othér àt.the 
rate of 12 per cent, per antiuai, both in full forcé; and that tl^ése, with 
the interest thereon, aggregàtéd the amountpf $3,400.61, no part bf, 
■{yhich had been paid, or in any manner discharged; that, said Charles 
W. McKinney is notoriously insolvent; that complainant had paid to 
the clerk of this court ail the costs adjudged against him in the sviit, of 
rèspondent against him, and had tehdered tp the reâppndent à fùÏÏ ac^ 
quittance and discharge of both of said jùdgiuéiits against rèspondent, 
and the suni of $649.40, the différence between respondent's jiiàgiiient 
against complainant and thè two judgments of complainant ^againsfre- 
spondétjt, which rèspondent had refused to àcc^pt, and compjaiinftnt 
had paid said sum of moiiey, to-wit, $649.40, întp the registry of this 
court ' for the rèspondent, ahd; attaclaed to Ms bill the instriumènts in 
writing,-dischargilig cbinpkiûânt's' judgments against respohdàit, ahd 



prays that his said setroff and payment œay be allowed, and the judg- 
ment against him forever.e.njjœmed. , The ftnswer substantially admits 
the material allégations bfthé'bill,'bùt presents^jRirsi. By way of plea 
and demurrer toithe billj the defaussi that the eomplainant could bave 
pleaded his said judgments in set-off, in the action at law against defend- 
ant^and that, hayingfailed tô âVaifi^iméelf of thisadeqnate remedy which 
he had at ïaWj'he c^nnot maîQtemitftissuit in equity. Second. Respond- 
ent says thal^'on the day his sâid;|tWëïû*Jut was recdvéréd against com- 
plajnant, t(>!WJi, on the 14tii day of Jnne, 1889, and befdre complain- 
ant's bill' wte pïesented to this' eoîirt, thé respondent, in considération 
and fiiifillinènt ot' a çontratet he ifiâd with his attorneySi to compensate 
them for their services as such attorneys in said action at laivi, had trans- 
fttrè4' iô theîji''ï, ohé-hàlf iiitë^^^ jùdgment, îind ihat on the 

same day, tp«wit, the 14th dayoffiJune, 1889, he transterred the other 
half of said jndgment to one Luther Rees, in part payment of his home- 
stead in Dallas, Tex., on which that ^^movipt remained unpaid. The 
provisions of the Texas statutes bearing on the first grpund of défense 
nrged by the respondent is in Jjh^^e, virords; 

"Art. 649. If tbe plaintiff's cause of action bo a daim for ùnliqnidated or 
uncen'tain damages, foiiiided on a tort or breach uf covenant. the défendant 
■ shaflriot bepi-ralttèd tosetbffan^d^lJt'diiéhira plaïntiff; and ifthe 

suit befou»d«dbb a certain df^manaithe dëfendHnt sliall iiùi'be perniitted to 
seti nif lunliquidated or uncertaiB.datnatgeBtï'ounded on a toit or breachof cov- 
eni)pt OH .t)i«f ,p^(? pf tbe plaintiif», AH. 650. Nothngl in the preceding arti- 
cle sb^ll be 80 co,i?8trHed as topiob]bittjhe défendant frompleading in set-off 
àny count'erTclain) fbiinded on a c^ustr bt action aristing out ujC, ur incident to, 
oi' èonnected Wrtli; tbe blâintilï'sekaseoî action." Eev. St. Tex. (Ed. M9,) 

It iri4y bç tnM ijnder thesë pro^ cpniplainant In this case 

^àé pot prQhibiied fron|pIeading liis judgmeiits in set-pif to resppndent's 
açtîbn for (iàmagès, but a careful 'considération of the Texfis cases satis- 
fiës ine i^t iiè Wâs not requireii to and that his iailure tô do so 

wbuld bbtpi-iBcïùdë'bim Irom the, i-elief he seeks in this suit. Under 




2fr'^arftoe&,''i4 Tfi^^^ jd. 476; ï)un,çan v. Magi^Ue, 

â5 'î'ei.'245... It çah niake. ^o dmefence that compliiinant's judgments 
■ï^érè réndëi-ëd by th'e State '<îourtS),siid the ju(lginent against him wfts 
fëiiderë'd'by this ÇO»i't,'andjlnerefo^^ made to this 

^ouijt for relief "èj liad been 

iii'tnfe statè courts, whère np |di^iii:jcii'on betweën Jaw and equity affecta 
c^èeè,"àrid thé çpmpIainant'VppW ,th^^^ tQ,the, relief he seéks 

he^ëj he canuotjoSe iiî's rights 'i^ecîiiisV ,he .wjis sue(l in the circuit cpurt. 
Tllîs' court h(as ïhejright and ^)owçf jVp gr^iijt him as full relief as be.çould 

fët ffi ijhe state côïïrts.' ^ If tbç cpmî^Iài n^ n t ha^J thé right to hàye ^is, j'ùd!g-! 
i^fits/setotf^agkm^t the'r^^ thé right ^xjsteij at thé 

veïy instant' T^yobdérit'sjudgmiëntw^s réndëred, and cpuld not b^ af- 
feôted b^.tli'ë'alleged àssignments o)^ the judgment tp resppndent's attor- 
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neys or to Èéë^. MerM^ t, Sàuthef', 6 Danà, 305. That attorneys haVe 
no sifch- li&ii on judgmenls recovéired by thein in fhié ètete as is diàiilaéd 
in respôndent's answer iâ 1 tMti'k'well settied. WHcfUtv. 7h-eadwéll,su{pra. 
A decreé will be éntered ^ail-ting the complàinant'the relief pràyed for 
in his bill, except as to cûsts, which will be adjudged against complaih- 
■ant; ■■'■■'■■ ^ - . 



Sledob ». Gayoso QotkiiCo. 

(CÇircuit Çpiirt, TT. JD. T^imessee, August 28, ;1890.) 

, ; . ïlie court: ahofuldnot assui^e, upos the bare snd necessarlly brlef statements of a 

pleadlng, toi depidQ the fact of oriigiDal or cOntributory ç^eKlig^noe. If th^ pleading 

' be tè&btiicàlly aufflbleiit in its averments, and it bé not ëlear tipdii tbose techiiical 

■ ■ ' ; i^veriDenla that there was not nesUgence, the queistioii shoilld be reServod for! the 

tria), and a demurrer seeking prematurel^r jthe judgment ,of the court v'ùi, . be, of 

' coursé, overruiëd. ' ■ ■ 

At Law. On detnurrer to the déclaration. 
Gcmtt & Patterson, îor plaJatiS, 
. 2kr% <fc WrigrAtj for défendant. i , • ' 

HAMMONDj'Ji ■ This is asaitfor an injury to the plaîtttîff'S foot, sna- 
tainéd by thë Wôtking of the hôtel elevatof,' #hî'ch injury, the déclara- 
tion allèges, Wàs caused by thé négligence of thé défendant, and tfithout 
fault on the part bf the plâintiff. The declWrà.tion undertakes to èét out 
briefly the facts relied on to constitutè négligence, in a narrative mode, 
;ànd, araong bther things, states that the plâintiff entered the open door 
of the elevator, whereupon the convéyaûce begàn to asCend of ita oWû ac- 
cord, there îbeing no conductor in charge, and the plaintiflF, attetnpting 
to get out, teà injured. The demurrer insista that the declaràïion, oh 
iis face, shows, contributory négligence— i^ïr^J, by "entering the elevator 
while the çoiild^çtor was absçnt; aiid, secondly, l?y attempting to j^ye it 
when the ascent çommenced. But the secQndgrpupdof demurrer ^eems 
tq be abahdoned, since only the first is submitted by the brief of defend- 
a,nt's counsel. . , 

; The déclaration goes farther, perhaps, than it nçed to hâve gon^» ufl- 
der our System o!f pleading, in stating the facts sospecificftUy; but, waiv- 
ihg that àltogèther, and underany System, it is always injudicioup for a 
court to undertake, as a matter of mère pleading,, to_ détermine ^ftiHVes- 
tion df , negligèncéj , eith'er original or çon^ri^butpry, 4.il any. ç^cs ,wh„ere 
the déclaration or'plea contaihs a substàntiàl cauSie , ol act^ion çr.dçifpse. 
Négligence is a mixed question of law and fact, soihetimes largely depend- 
ing upon inferences to be drawn whoUy by the jury, and for the court to 
assume to décide them upon the necessarily brief statements of the con- 
clusions of fact found in a pleading would be to usurp the function of the 
jury, or at least to trench upon it with insuflBcient knowledge of the 
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facte. , It dépends more upon the evjdence thaji upon the conclusions from 
it,^9Ujfid rnihepteadings op ei|;her side. It has been our uniform prac- 
tice, iherefore, to décline to decidethe question of négligence in cases 
likë this, upon demurrer, ifthe déclaration or plea be technically suflB- 
cjent, takièn as a whole, and gnly as a pleading, a.nd Qot a,S;a déposition 
or evïdential statement df facts, which neither, certainly, is intended to 
be. Just as in this case, it is quite a bare assumption to say that it is, 
in ail cases and under ail circumstances, contributory négligence to enter 
an open elevator at an hôtel when the conductor is away; and that is 
necessarily the ground of this demurrer, because.the déclaration, in its 
statement of facts, discloses'riô'oéhe'r circumstances^ whatever relating to 
that act of the piaintifF. Under some circumstances it might be the 
grossest negligèiide to éotéi? âii èlévator while the conductor was away, 
even through an open door, and under others it might not be, possibly; 
and this isA qiîtestion for the juct on the évidence in each particular case, 
dr possibly fpfiÛie coiitt whéniwl the évidence is in; but certainly it is 
not a question bfiaw upon the-pleadings, if the pleading be otherwise 
sufflc^èftt; as it fs'hére, whèré' it ëhatges generally that the injury,was 
done by the négligence of the défendant, and without the fault of the 
plaintiff. We ail know tla^t.î;hs)tel eleyators are provided.with seats 
to be occupied by the guests; and suppose one should remain seated 
while the conductor, from some emergency, should leave his post, 
would that be négligence? Possibly not, and yet, under some circum- 
stances,; ;i|^!tiïijgj^jtj.lpe négligence jipt ta Icave the seat and the eleyator. 
So, as tô.eptqriij^ iit,.one, might.do sa without négligence, under some 
circurastancesVahd we cannot s^y, in the face of the déclaration hère, 
wbat, the parjticular circumstances were, That this is the proper prac- 
tice seems reasonable upon the authorities. 2 Thomp. Neg. p. 1235 
et seg^, §§.10-;13;'ld. §§ 23, 26;' Idi §§ 36, 37. In Bailroad Co.v. Crist, 
116 înd.;4^6,,19 N. |:.,Rep.J^^^^^^ 

"We do nq^jdMide, of cojjrse, jl^hat the négligent breach of a * * !•* 
4pty not çohstitjlting a, wilifuï tort would make the défendant llable, if the 
plaintiff's negiigehce cbntribùtéd to the injury, * * * but what we do 
décide is that the charactér of the duty, and the nature of the place where the 
tnjUtyWasifecèivtfd,' are important factors in the solution of the problem." 

■ " Âhd it was ihefô héld thàt knowledge of a danger or an Unsafety does 
not alMys, àkd undeîr ail circumstances, preclude a recovery as a matter 
of law arising. in the pleadings. This case cites many récent and leading 
■atithoHtîeâ ôiçi: this subjectof the knowledge of a danger being cpntribu- 
tdrynèyigehçîë, ';from which it appears thàt it is not an àbsolutè rule, as 
this dëtiiu'rfëf'asâûmes, thaï ii is contributory négligence always to take 
tïië,<riék'of ti'icn6%à danger. At ail e vents, we cannot décide it on a de- 
'th'nt'ret' tb' ai- dècïdrâtiôn in'a ca^ like this, but réserve it for the trial. 
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StEPHENS V. OVEBSTOLZ. 
(Cirmiit Court, E. D. MUsouH, E. D. September 36, 1890.) 

1. SuEvivAL op Actions— KbmediaIi Statcte. 

An act oî congress imposlng a légal liabllity on tbe direotors of a national bank 
for certain thlngs wbioh they may do, which shall resnlt in an injury to the bank, 
its stookholders, or creditors, and making them liable for tbe amount of the dam- 
age, is a remédiai and not a pénal statute, and therefore an action under it survives 
agalnst tbé estate of a dlrector. 

2. Samb. 

Wber* a bànk director makes a wrongful loan of money from which loss oocurs, 
ît is no défense to an action by tbe receiver of the bank against the director's es- 
tate that the insolvency of the person to whom the loan was made was not discoT- 
ered untll af ter the death of the director and the appointment of the receiver. 

8. Pï.ÈÀï)iNG — ^Demokreb. 

Ageneral demurrer to a pétition as a whole cannot be sustained if there is one 
good cause of action stated in it, 

At Law, On demurrer to pétition. 

Action by Lon V. Stephens, receiver of the Fifth National Bank of St. 
Louis, figainst Phillipine Overstolz, executrix of Henry Overstolz, de- 
ceased. 

Cleo. D^ Reynolds, U. S. Atty., and Lubke & Muench, for plaintiif. 

0ieder H. Krvm, for défendant. 

Miller, Justice, {orcdly.) The raain question in this case, which it 
would seero to be necessary to détermine at this time, is the question 
whether the right of action stated in the pétition in favor of the receiver 
is one that bas abated by the death of the director who coramitted the 
wrongful acts charged, or is a right of action that survives against the 
executrix of the deceased. The argument is that the statuts under 
which the suit is brougbt is a pénal statute, and imposes a punishment; 
that the demand sued for is a penalty; and that it is of that character 
that the right to recoyer it ceased with the death of the wrong-doer. We 
cannot, as important as the case is, when on the circuit, where so much 
is to be done in a short time, give as full investigation to the authori- 
ties on the subject as we would like to do, but we havegiven it such con- 
sidération as we are able to, and ail three of us are of the opinion that 
the act of congress on this subject treats the directors of a national bank 
as persons chargea with a duty and a trust for the benefit of other par- 
ties; that, when they violate such trust, the statute in effect déclares that 
they shall compensate the parties who bave been injured for that viola- 
tion of the trust. In effect that was a principle which existed before the 
statute was enacted. The statute déclares the mode of proceeding, the 
liability of the wrong-doer, and the lirait of bis responsibility. It is 
not so essentially a pénal statute intended to punish a wrong-doer for a 
wrongful act as to bring it within that class of penal^ies, the liability for 
which expires with the déath of the party. The statute imposes a légal 
liability upon the officers of the bank ;for certain things which. they may 
,do whiçh shall resuit in an injury to the bank, its stockholders or cred- 

v'.'43p.no.7— 30 
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itors. The statute says, in effect, that they shall be liable for whatever 
damages resuit to any onô ffoffi thèk viôMtion ôf duty. Pénal statu tes, 
strictly speaking, are generally those which impose a punishment meas- 
ured only bjfihëoffiéftse or gullt of the jJàrty. They generally say that, 
for every such ofifense, the party shall be fined in a given sum, or im- 
prifop^ fqr..^ limitedijtirfle, .G^pe^^ly they s'ay exacdywhflt the pun- 
ishment shall. be; that a. party wbo doesthus and so shall be liable to a 
fine 6f i^QQ'^ïsbme qijier 8ï\nj, br.s^ to impri^ontnent for 

so long a time. Pénal ties oif that nature are of a crîininal character, but 
in this ca?e, and ip some pthers Jhat uiight be citedj the qbject of the 
stable, âoeshotseenito oei ib .pïiiii^h the wrong-cioér for Ihe wrongful 
âct. buf-rtither ;to ren<lei' hiiii liable Ip ail parties to the exlent Of the in- 
jury they ïiavesustainéd;' and tlblé rigtit to sue is given to, the tiank or 
its receiver j and even to the stoékholders, and perhaps to the creditors 
of the bank who hâve been damaged by thé Wrongful act in question. 
Whoever is injured may sue, and thq extent of the, reçovery dépends 
upon t)ae dapage whiçfi.tbe party sùiiig bas sustà^Wd. ' tt 4<ies not fix 
uhy aéfinîte'gtitri'tq bé '^aid by thepàrty for his wrohg-dôing. It sinj- 
jHy sàys hé mùst hiakè gèbd the daihàge he bas îhflîcted upoh othërs. 
We thjnk, therefore, that it is a reipedial statute. ,Tl\e,officers of a bank 
are forbiddèn to do à certain thihg, becaUsé it mày tend to the ruin of 
the bank. The statute says you shall not do that, and if yoU do it you 
shall be liable to ail persons injured by your wrongful act. You shall 
1)e iiàblè tô the biank, you shaU'bë liable to the stôckhôldèrs, and you 
may bë lîaibleto thé gênerai creditorS'of thè bânk, or thé depositora of 
the bahki'' The èxtentof that liâbiliiy is not àffeeted by the circùra- 
stances whieh 'mislead you, or by your criminàlintétition, but dépends 
on thé fâdt that the act Was done knoWihgly , and waa in violation of the 
Jaw. Tliè extent of the liability iticurred is thè ainôUnt of damage you 
haive irtflicted ùj)on othèrs. Wéare of thé opinion that the right of ac- 
tiôii in thiS éase is not térniitialed by the deàth of the wrotig-doer, but 
thàt the daniage for whieh he is liable is a claim that survives against 
his estate as aïiy other claim. ; 

Some point wàs made that the reèeiver has ho right to Sue, because 
the damage hàd not been sustained àt the tinie 6f thé director's death, 
or àtthe lime of the appointment of a receiver qf the bank. I confess 
I bave had some difficulty in appreheriding the force of that argument. 
Ail that I can make of the conteiition is that tûthough the wrong had 
been done, and the iiidney had< bteen loaned, 'yet, because it was not 
foiind out until after the receiver Wàs appointed that the wrong had oc- 
casioned a loss to sonlebody, that, therefore, there was no right of ac- 
tion. We cànhot assent to that vièw. The injdry was done by the di- 
xectôr in his life-time by the wrongful loan of the mbney in question, 
and the lôss hàd realiy'occurred beforè the rèceiver'a appointment, al- 
thoùgh it wàs not known prior to that tilùe, y et the toen to whom thè 
money was lotoert Wère insolveht. 1 

There is one objection to whaf istérmed the "first clause" of the pé- 
tition or déclaration that we thiok lis à^ood ohé. That coUiit reciteâ 
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certain procee^ings had iji court by which the jbank itself sufifered a for- 
feiture of Us charter by reason of the wrongful açta of its directors. The 
couat, as we uoderstand i,t,,imèrely recites that the court before whom 
that proce,e4ing vras peuding found that the wrongful acts in question 
were donc knowingly by the directors, but does not contain any direct 
avéraient ptherwise than by récital that the acts were doue knowingly. 
The avéraient of course that the court found, that the deceased director 
did certain acta knowingly is not tantamount to an avéraient by the 
pleader that the deceased director did the acts knowingly. If this part 
of the pétition had been demurred to specially we should hâve sustained 
it, because, the knowledge of the director is not directly averred. But 
the deinurrer is a gênerai demurrer to the pétition as a whole, and if 
there is pUjB good cause pf action stated in it the demurrer must of course 
be overruled. We do not know whether the plaintiff relies on the first 
count, huit Bs the matter stands, the other counts charge that the de- 
ceased did the acts and things complained of knowingly, and the de- 
murrer must accordingly be pverruled. 



BbbeiÀn r. Rogeks d al. 
S AME V. CôoK «t aï., (three cases.) 

(Circuit Court, D. Colorado. June 20, 1890.) 

1. EXBCUTOIW AKi) AnMINlSTRAtORS— SaLB OF LaND— PDBLICATIOIT OF NOTJCÏ. 

The régularity of the publication of notice to a non-resident belr, in prooeedings 
in tlje probate <:ourt by an aânilaistrator to seU real estute to.pay debts, canuot be 
quëstioned in ejectment against the purchaser Bt the sale. 
S. FEDERAI, CooBTS— State Statote. 

The décision of the suprem^ court o^ a state, coustruiag a state statate,;is biud- 
ing on the fédéral courts. 

■ AtTjàW.' ';, ' ' 
WèUs, McNéalà Taylôr, for plaintiff. 
L. 0. îiocjcwdi and E. P. Hannbn, for défendants. 

Caldwïîtx, J, This is an action of ejectnient brought by Berrian 
against Copk and others. The case is this: An administrator was ap- 
poiated for an estate, and he went bei'ore the probate court of the proper 
çounty, arîdfiled a pétition as required by the laws of this state, askiug 
to be authprized to sell the real estate of bis intestate to pay debts. That 
pétition is yery fuU and cooipletp. No questions are r^ised about that, 
and suoh açtipn Was had pn that pétition as that it was granted, and, a 
véry fuU aiid eJaborate order niade by the court, authorizing and direct- 
ing a sale pf tlie real estate, and it was soïd by the administrator. The 
sale w^, i;ej)gr^ed ^ the copft.fiiid cpiitirmedi and, a^^eed mude tp the 
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purchajsers at the sale. The plaîntîff, deraigning tîtle through onebf the 
héis of the estate to a parcel of that propérty, Iio# bririgs ejectment on 
the assumption that that sale was void for noû-complîance with the re- 
quirenaetits of the statuts of this state, in référence to the sale of the real 
ptoperty ôf the décèdent by the administrator. 

- There is no occasion for me to go extensively into the questions raised 
by the -case. The learned counsel for the plaintifFs concèdes that ail the 
questions raised in the case havé been défini tely and precisely decided 
by the suprême court of this state, and that, too, in a case involving the 
regularity of this very sale. Some of the heirs of the intestate or dé- 
cèdent appealed from that order of sale to the suprême court, ànd 
that court, sitting as a court of error, held that thé proceedings wére 
àll regular; that the order of sale Was proper, àrid that the titlë of thé 
intestate to the propérty sold passed by that sale. In that suit every 
question now nlade inthis was brought to the attention of the court, and' 
wàs definitely passed on by the suprême court. The case hiis ôuce been' 
tried in this court before Judge HaÎ,IiETt, whoséy'udgnient was the samé 
as that of the suprême court. The statutes of this state give the beaten 
party in ejectment a second trial as of course, and so the case is before 
me for trial a second time. Independently of the décision of the suprême 
court, whose décision in the construction of the statutes of this state is 
binding uj)on this court,iI should hqld that thiswas a valid sale, on the 
authority of a long line of décisions of the suprême court of the United 
States. Undoubtedly the probate court had jurisdiçtion todo what was 
done in this case, aiid thie oiily point raised is the question of the regu- 
larity of publication oi] the nçticetooneor moreof the. i\on-resident heirs. 
Now the suprême court of the United States ha's said à half-dozen tinies 
that you cannot raise that question collaterally ip. this proceediug. , The 
rule seenàs not to be in accordance with the gênerai doctrine on thesubject 
of jurisdictibïi, but in this class of caSes they maintained that doctrine. 
An interesting case on this subject is Mohry. Manienre, 101 U. S. 417, 
The guàMian of an insane mao ajpplied to the probate court for author- 
ity to sell bis real estate to pay bis debts and to support him. The usual 
proceedings were had; the order of sale made; the propérty sold^ dçed 
made; presently the man was restored tp bis sensés, ai)d wheii res^red 
to bis sensés brought, ejectment to recover the propérty back, on the 
ground that the proceedings for the sale werè void for want 6f thé're- 
quired notice of the pétition to sell. Now it happened at that sale 
there werë two purchasera of différent parcels,-^— one man purchased dne 
parcel of that propérty^ aiid another man purchased anotber parceL When 
the man who had been restored to his sensés brought his actions, it 
happened that one of the' purchasers was a citizen of another stàté than 
Wisconsin, ànd when hë was sued, he removed his cause into the cir- 
cuit court of the United States, sô.that one case was progressing'iii the 
circuit court of the United States atad atiothet in thie state couH. The 
case in the state court went to the suprême court of the state of Wiscdh- 
sin, and they decided thé deed was void, because the notice required by 
statute to' those interested of the pétition tO sell hàd not beeii givëit as 
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requited by the statute. The other case progressed, and fînally went on 
certificate of division of opinion between the circuit jpdgea to the su- 
prême courtof the United States, and, notwithstanding the décision of the 
suprême court of Wisconsin, the suprême court of the United States 
held that the purchaser got a good title. Mr. Justice Field, delivering 
the opinion of the court, says: 

" We shall assume, howeyer, that the notice waa net published for the f ull 
period described, and the question for considération [that is the very question 
in this case] is whetlier such omission, ail other requisites of the statute hav- 
ing been complied with, rendered the order of the court invalid as against the 
plaintifEMohr." 

That question Justice Field answers in the négative, and quoting from 
the case of Grignon'a Lesseev. Astor, 2 How. 319, says that it is the set- 
tled doctrine of the suprême court of the United States, and déclines tp 
be bound by the judgment of the suprême court of Wisconsin in, thi^, 
case. But ih the case àt bar the publication of notice seems to hâve 
been made in exact conformity to the requirements of the statute. The 
suprême court of the state so decided, and an independent investigation 
of the question leads me to thé same conclusion. Let judgment beicntexeçi 
for thé défendant. 



McCoEMicK «.Eliot. 
(CirovM Court, D. Massachusetts. Ootober 10, 1S90.) 

1. Limitation o* Actions— Pailure of Action Beouoht in Tiite. 

Pub. St. Mass. (S. 197, § 13, îiFovides: "M In aaaotion duly oommenced within the 
time limlted * * * the writ fails of a sufficient service of retum by an unavoid- 
able accident, or bya defatiit or negleot of the ollicerto wbom it is committed, 
« » « or if ;a judgment for the plaintiff is reversed on a writ of errer, the plaini 
tiff njay commenco a new action for the same cause at any time within one year 
af ter the abatèment or othér deténnlnation of the original suit, or af ter the reversai 
of the j ijâgment. " Plalntiffl duly oommenced an action against défendant by suing 
out a writ and puttlng it in the hands of an offlcer for service. The ofBcer attacbed 
the goods of dêCendant, who was a non-resident, ând a notice was gl ven défendant 
by publication on order of the court. Judgment for plaintiff was reversed on. writ ' 
of error, an4 the action ordel^ed dismissed f or want of jurisdiçtion. Held, that 
plaintiff could commënce'a new action on the same cause wltbln a year thereàfter. 

H. Same — Retbospegtive StatCte. 

Pub. St. Mass. c. 197, § 11, providing that "no action shall be brought by, any per- 
son whose causé of action has been barred by the laws of any state, terrltory, or 
country whlle he resided therein, " containing no words manifesting such Intent, is 
not rétrospective. 

S. Paymbnt — ^Presumption fbom Lapse CI' Time. 

The lapse of 30 yèars raises no presumption of payment where the only évidence 
on the question is the testimony of plaiotitt's clerk that the claim. was never paid, 
and it appears that an action was pending during that period to enf orce the claim. 

4. Principal and Agent — AcooùnTino— Interbst. 

FlaintifF intrusted goods to défendant to sell on commission, rendering accounts 
monthly. An account was stated by them in settlement. Held, that itbeing a 
claim by a principal against his agent for money, which the latter was boùhd to ac- 
count for aqd pay over, it bore interest from the time the calise of action accrued. 

At Law. 

This \ras an action of contraçt, brought May 16, 1887, by McCormick, 
A citizen pfWnois, against Elipt, a citizen of Massachusetts, to reoover 



47Q mDEIUJi BEFOBISB, vol. 43. 

the Mançë of. BU acçount stated AugusiS, 1863, by Eliot and-one Fiske 
TOtà . iMcGoHnibH, dinounting to tbe<sum of ^2,058.i6,îanti iaterest. 
The defeiidant plèaded (1) a gênerai Idenial; (2yacG0iâ'Mà satisfaction; 
(3) that theoàliseoif action didnot accrvte within siX'yéars; (4) tlrat, by 
the statute ofi limitations of Illinbisi the pkintiff'seauseof action was 
barred by the defendant's continuous résidence in Illinois for more thaû 
10 years after if accrued, to wit, from April, 1867, to August, 1877. 
Eev. St. IllV'c; 88) § IS. The plâîfttifif filed a replication; all^ing that 
within six years àfter hîs cause of action' accrued, towit, on October il, 
1863, he dùiy'cdiMnaeii'céâ an action 'agaiiist the défendant for the same 
cause in the superior court of Massachusetts for the cçunty ot Suflblk, 
and recd*ëfed à judigmeilt thêresin ôfi June 24, ÎSéOi which wàs afterr- 
waïds, within' 'dneyear béfore briiiging; this action, to wit, on Mày 6^ 
1887, rëVë^séd'by tbe suptinMe jttdiciai^cburt of Massachusetts on a writ 
of error sued' tfùt by the defendantj ànidj except aS aforesaid, deriying ail 
the allegatiôiiiâ of thé answer. At- tbe trial by jury in this court before 
the district jtidgèi it âp^peared thàt thé àccount étàted was the resuit of 
a settlemèiit ijy 'Eliot and Fiske with McCormick for goods intrusted by 
him to thétii'të 8611 ion comniission, reridëririg âccotints monthly; and a 
person who was in the plaintiff 's employment Irom 1863 to the présent 
time testified that the balance of account sued for had never been paid. 
The plaintiff, against the defendant's objection, was peimitted to put in 
évidence duly exemplified copies of the judgnients of the superior court 
and of the suprême judiçial court oC Massachusetts, mentioned in the 
replication. By the record of the superior court, it appeared that the 
action in that 'éoùrt was commencéd byMcCormîfak against Fiske and 
Eliot, October 21, 1863, bi' writ of sumnions and attachment; that on 
the sara« day anofficer, as appeared' by bis return, djuly attached ail the 
del'enclant's red'éstat'a Jnl the qounty,;, and. that ^he détendants not being 
inbabitania of ihis state, nor having any résidence therein, and neither 
they notanyagçptjtèijantjor attûrney pf theirs, know;n to the officer as 
such, beiug iound in hisiprecinctt he could make no further service of 
the wnt; thàt the açtipii ;v\^a^,cpntinUed Hntii ApriJ tçTm, 1864, wlien the 
court ordereil notice to ;the delendants by publication in a newspaper, 
aijd the àptifin w^#, çpntii^iièd to Julytérm, 1864, when it was proved 
by aflidavit that the order of notice had been complied with, and at 
the end of 10 days theréafter, no appeatance haviijg been entered Ibr the 
dçiéndants, a liefàult waSj entered against them, and the action was con- 
tinued lor juilgnient from term to terni until April term, 1880, when, 
on June g^Ù^itl^ P^*'°'*ff ^^iscontiniietlagainst Fiskè, and took judgnient 
against Eliot; that on April 30, 1887, a rescript wàs sent down by the 
suprême jiidièial 'éotirt (in writ bf erfpjrj t'eVprsing that judgment. It alsp 
appeared that at the time of the attachiment Eliot had real estate within 
the county;; and that nb.e?;ecntion was ^alsen out on the judgmeht, of the 
superior cbûft}. but thaï the plaintifif^on Noveniber;2, 1881, brought an 
action in that court on the judgment, which the suprême judicial court 
held to be maintainable in 138 Mass. 379. By the record of the éu- 
prôrae juditStd Cpûrt, it apipeaa?ed that tiiieijudgmertt of the superior court 
was leverse^i Jaod. the action orderèdJto'<bédisinisBed k>r wànt of juris- 
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tlictioQ,' for the reasons ; stateci in the opinion repo^ted in' 144 Mass. 10, 
10 N. ÉiîRëp. 705. It also appeated that the défendant was born in 
Boston in 1828, and livèd there in his father's bouse; which was his 
usual place -of abode, until 1856, wben he went to lowa, and there iived 
until Apcili, 1867, wben he reiùoved to Chicago, and afterwards con- 
stantly resîded there uhtii lAït^ust, 1877, "when hemoved back to Massa- 
chusetts,' and Iived there' éver since; and that the plaintiff Iived in Chi- 
cago ever;sinceil852i The défendant, without offerîng any évidence, 
thereupon requested the court to rule and instruct the jury as foUows: 

"(1) If the jury fiiid that Èliotliàd Iived in Massachusetts siîfyears before 
suit was brought, and after âat<j/of Bettlement, the statute-of limitations is a 
bar to recovery by plaintiff. (2) Jf the jury find thatEllût Iived in Iliiilois, 
the state where plaintiff Iived, for t«'n years at any time after settlement raade 
and befo^-e this action, was,, brought, then this action was barred by the statute 
bf linlitîttîonsof lUirtois, and is lifcewise barred by the àtatute of liraititions 
of MassaCliusetts. (8) 'ihe éuit brought in Massacbiise^ àgainst EUot in 
1863 tvas Dot 'duly comméBced,' beeause it does not appéar that he had no 
last and usual place Qf^ab.ode ^liere, .known to the o^cer, and because no ïterv- 
ice was p^adi^upon hiin perponally, and therefore the reversai upon error of 
the judgnient rei'overed in that suit did notopen thebarof the statu te otlin^- 
Itatiohs.' The Massachusetts court had no jùrisdictibn bf the action brought 
against Eliot by McCormîck, in 1863, and tlie proceedings in that action vipère 
nuH and void. No Valid Judgment could hâve beeii entered therein» The 
preteiiâed . judgment entered therein waS a nullity, and could hâve been 
avoided by plea without reversai. Its reversai on ertor was such only 
if form. Ijp fact, it was ïnepely a déclaration, of its, nullity, and did 
riot stpp the runnirig, of thestatute of linoitations,, nor reopen it after 
it had ruh. * * * (5);The statute of limitations of Illinois vas not 
intërrnptèd by the pendèneyoï :^i)e proceedings in' Massachusetts, nor could 
an action' ni^ye been maiptained in Illinois at any time after the statu- 
tory periçjd'hadrun.whether before or after the Massachusetts judgment was 
declared, Void. (6) The statute ofiimitations of Illinois, the plalntifE's dom- 
icile, having barred his cïaïna, it is lost altogether, and cannot be sued in the 
coiirts pf thé tjnited States, even iiia circuit where the local lavv refuses to 
récogtiizè thé bar of the statute of ahother state. (7) The thirteenth section 
of the Massaichusatts statute bas no application to cases where the bar of the 
statute of the plaintiff's domicile has fallen pending proceedings hère, which 
could only hâve eflect as pr(*eedinga in rem. Such cases are brought within 
the bar of :the Massachusetts statute by the act of 1880, incorporated in tbe 
eleventh section, and are not withdrawn from it by the thirteenth section. 
(8) Th«) expiration of mor© than twenty years sinçe the cause of action ac- 
crued créâtes a légal presumption of payncient, which can only be rfbutted by 
Very conclusive évidence, and rio evidehce capable of rébutting this presump- 
tion has been ôfféred In this case. (9) The plaintif! is entitled to interest only 
from the date of the writ, no deraaiid having been shown. (10) The plaintiff 
has been.giiilty of sucb lâches in the prosecution of his daim that he is not 
entitled to interest, at least during the period , f rotia 1863 to 1880, when bis 
suit was pending, without actioU, in thecourts of ^lassachusetts." 

. The judge : refùsed so . to instruct the jurj% but ruled ; that upon the 
foregoing évidence the provisions of the statute of limitations could not 
beiset up as a défense totbis action; that the burden of proof to show 
paymént irèated on the défendant, and 'thatth* évidence was hot suffi- 
cient toeustain this défense; and that the plaintiff, if entitled t© recover 
at «il, ishould xecover iùtereât from August 8, ISéS, when tha acpotint 
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was stated between the parties. Upon the announcement of thèse rul- 
ings, the.d«fead'ant did not désire to go to the jury, btat submitted to a 
verdict fortbe plaintifif for thesumof $5,150.10, and alleged exceptions, 
which were allowed by the court, as well to thèse, rulings as to the re- 
fusai? toinstrùct as requested. The défendant moved for a new trial for 
misdirectiOn in matter of law, and upon this motion the parties, by stip- 
ulation i»,'wiriting, submitted the questions of law àrising upon the bill 
of exceptions tpthia court for final décision, and waived the right to sue 
outa writ of.ej!rpr. -i 

. . Md^^ MyW^ton and Henry W. Chaplin, for plaintiff. 

Georgrei^Mtwaîft and Conrad ,Bewo,; for défendant. 

BefôreGrEAY, Justice, and Nelson, J. 

Geay, Justice, (aftai stfiting ^ fads. 08 ahove.') Actions in the courts 
of thçUpited States are, dpijbtless governed by the statut© of limitations 
(Of the State in which the court is held, as construedby'thehighest court 
of the State. £a>iik v; Eldred, 130 U. S. 693, 9 Sup. Ct. Rep. 690; 
Mooreév, Bnnk, 104 U. S, 625. By section 1 of the Massachusetts stat- 
ute of limitations ofpersôhàl actions, (Pub. St. c. 197,) actions of con- 
tràct founded lipon contraç|s or liabilities not unders^al, express or im- 
plied, except actions ^«ponjudgmejîtsof courts of record, must be com- 
menced witMn six years next after the cause of action accrues. £y sec- 
tion 13 of the same statute-^ 

"if.ïnan kdtlon duly cOitome^ced within the time limited and allowed in 
tins or'theprt'iîéding chàpter, tliè wrlt faiis of a suflScient service or return by 
aii unavoidàfafé accident, or by a default pr neglect of the Q|ficer to whom it 
is conimitt'ed,,c/r iî the wrlt is abated or the action otherwise avoided or de- 
fèated by the death of a paity tliereto, oî" for any matter otform, or if after 
a verdict foi* thé plaintifl ttie judgment is'arrested, or îf a jjudgment for the 
plaintifE is reyerâed on a writ of errer; the plaintiff may commence a new ac- 
tion for the éamè cause at any time within one year after the abatemëntor 
otiièr determinatioh of the original suit;, or after the reversai bf the judgment; 
a'nd if tlie caiièé'Of actloil by law survives, the execiitor or administrator of the 
plaintiff may coDimence such new action within said yéar." 

, By the l^w pf Massachusetts, as declared by the suj)reme judieial 
court, -service on the défendant is not necessary tothe commencement of 
an action^ bttt an action is duly cômmenced by suing eut a writ and 
putting it in thé hànds of an oflScer, with intent thàt itkhall be forthwith 
seryedj ân^.'acëording to the settlçd construction of the saving clause in 
the statutebf; limitations, above quoted, if an actipn, duly cômmenced 
,within the. peripd oî limitation, afterwards fails for want of due service 
.by reason.of aimîstake as tothe résidence ofthe défendant, (^BuUockv. 
Dean, 12 Metè.j'MasSM 15 >) or by non-entry ofthe writ by a mistake ofthe 
clerk, {Allen v.SawteUe, 7 Gray, 165;) orif a judgbaentrecovered therein 
is judieially dôclàred erroneous, and as such voidand held for naught, 
whether by a technical reversai or otherwise,—^the plaintifif may bring a. 
new action. within one year after the failure of the action or the setting 
aside of the judgment, (Cb^n v. Cottîe, 16 Pick. 383,) even if the first 
action was dismissed for want of jurisdiction of the«ourt in which itwas. 
.bioughtj .^JJ'ioods, v.iZoit^Aton, 1 Gray^ 680.) And it» bas been so held 
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by our predecessors, Mr. Justice Cliffokd and Judge Lowell, in this 
court. CaMwell v. Harding, 1 Low. 326. In the case at bar, the first 
action was "duly commenced" by suing eut the writ, and patting it 
into the hands of an ofBcer for service. The service was sufBcient to 
make the judgment, until and unless reyersed by writ of error, conc],u-, 
sive against the défendant, according to a uniform séries of décisions of 
the highest court of the state, the last of which was rendered in 18'85, 
in an action between thèse parties on this very judgment,. McCormich v. 
Fislte, 138 M&ss. 379. Acfd this judgment was reversedby that court on 
writ of error in Eliot v. Mc.Comdck, 144 Mass. 10, 10 N. E. Rep. 705, in 
tfhich it was for the firSt timeintimated (what has been since adjudged 
in Needham v. Tliayer, 147 Mass. 536, 18 N. E. Rep. 429) that, uiider 
the fourteenth amendment of the constitution of the United States, and 
the décisions of the suprême court in Pennoyer v. Neff", 95 XJ. S, 714, 
and Fremun v. Alderson, 119 U. S. 185, 7 Sup. Ct. Rep. 165, a judg- 
ment rendered against an absent défendant on such a service was wliolly 
void, except as to the property attached. This case is therefore within 
both the létter and spirit of section 13, c. 197, Pub. St. Mass. 

It is equally clear that no presumption of payment îvovci the lapse of 
20 yearscan arise in this case, in which the only évidence, bearing upon 
this question is the testimony of the plaintiff 's clerk that the claim was 
never p^id. and the records showing uninterrupted attempts by the plain- 
tiff toenforce it by judicial process. The case falls within the opinion 
oi the coxxrt in Allen y. Sawtdle, a.hovQ Cïted: 

"It is «ertain that the plaintifC did net mean to permit bis debt to remain 
for such length of time as would bar him from ils recovery without an at- 
tempt to enforce it. He used the diligence required by the law when he in- 
stituted his first suit against ttie défendant. That was defeated thrpugh no 
négligence or inattention of his own, and therefore there was no forbearance 
or delay from which a presumption could atisethat the debt bad already been 
in some way paid or discharged. Having been defeated in his first Suit by a 
matter net afCecting the merits of his claim, he has arigbt, since he season- 
ably proceeded with the second, ù> prosecute it to a regular conclusion." 7 
Giay, 16ti. 

The défendant further relies on the provision of the statute of Massa- 
chusetts of 1880, c. 98, re-enacted in Pub. St. c. 197, § 11, that "no 
action shall be brought by any person whose cause of action has been 
barred by the laws of any state, territory, or country while he resided 
therein." But this statute, containing no words manifesting an intent 
of the législature to give it a rétrospective opération, must, like other 
etatutes of limitation, be construed as prospective only, and therefore in- 
applicable to this case, in which the only résidence of the défendant in 
lUinois was before its passage. Murray v. Gibson, 15 How. 421; Sohn 
V, Watenm, 17 Wall. 596; King v. TirrdL, 2 Gray, 331f Dickson, v. Rail- 
road Co.y 77 111. 831. 

•This being a claim by a principal against his agent, for money which 
the latter was bound to account for and pay over, clearly bears interest 
from the time that the cause of action accrued. Dodge v. PerMm, 9 
Pick. 368; Foote v. Blanchard, 6 Allen, 221. Judgment on the verdict. 
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- y'j ! ! Whité et al, è'ê B&tusttir, Collector..? '• 

,,! i;] ; : ; iCircuit Court, S. D. jffwlTork. May 16,1890,) 

i' COT^MaboTiBs— Gfodbs-op SiMîij^B DisctamoS— DET^nmHAtibWi^ 

In detârmining wbether goods are gûoda of similar deaoriptiba toidelnlnes, ca8h> 

mère delalneu, muslin delain«s, or barbare delainee, under thç^, provisioa f or "ail de- 

)ainèâ,',cà9liineredelainQB, muslin del^tnes, ba'regé delalnes, composëd wholly or la 

l^ai>t bf worstedi^wool^ :|n«liair, oc goofs bairv and on ail ^eoods of isimilar desorip- 

, ! , tiot^ngpafainea In seption » of the t8rlll;«ot,of,.rulyl4, I8®jf;2 U. 8. St. 543,) three 

inajtterB ar? tobè considered: (a) Tbe, tùïô' 'wbtoh Is to do iiâéd in determining^ 

' ' WbetbAi- ttae former goods are similàr or diasimilar to the latter ; ib) tbe standard 

of rcomparùoo, or, in otber worda, wbat aratbp difEerent varletie^ of the ^itter goods 

with yrnicu tbe former are tb ^é comp.arèlî aàd found similalr or dissïmilart aod (c) 

' wUatàrâ thé'Iormer goods wbloh are to be-eompared wltb tbat standard! 

- Tbe W9rdB,."of similar description, " (^f ttais phrase, "goods of slmllar descrip- 
tion, "if à commercial phrIïSè,'' wltb ai'pairtiiMlar add specifletntde'meanlng other 
; •wid'dUrèf^Dt from its toeaotag In orâînarly.apeeçb and conyçfrsation, sbpuld.in its 
,ini|9|n>>|i:?t,ation, reçoive; tbat particular ap.a spécifie trade meaning; but, if not sucb 
. dèimm«rcial'pbrasd, should i-eceivé ItàliièSblâg in ordinary s^eécfhand conretsation. 
9. Biitll-i'Ta.si.'Snnas m sot-à. Ooms.Bnt)u£^BÈXiX9K. ' "i '' ' 

While tbese words, tof similar desqription, " bave oeen ibeld by the sqpreme 

courlj in Oreènléaf V. Ùôo&iicn, 10i:tî. 8. »78, to meati "slmlwHty in prôduct, Itt 

«Sïts^iln adaptation 'to ^ises; and 'Hot in iappearance or in processof manufacture, " the 

,.woi?a "produot," however, Jmports aniartlde whicb Is m^de of sometbing, and 

Wliiëb^Wh^n made, bas dbaractériàtlos'whtch are kppftt'eût to tq'eSënses; and in 

' ■iM^og as to similaritytof product thç mdtlertal of wbloh a prottiet is made, and its 

1 ; ,appeartuiiçe when madg, may be taiceu.intp oonsideratipn. Bt tbls phrase, "gpods 

" of Bimuardescrtptlob,''{smëahtcQ;^pleted'fabi'ios, cotqpôsea wholly or In part tit 

• • wô^titeâv tvotOi,: mohair, or goaVshaiir, and nead'. foc dress Kpoâd, Which also, as Com- 

pleted f abrics, possess quailtles of gênera^ lappearance, cbàraoter, and texture Uke 

unto, or nearly corresponding to, or gehefMly resembiing, tbe ([uàlltiés wbicli dls- 

' tlnguteUdelaines, 6rcast^n.wedelainsa,nar.baregedelalnes;oemusUa:delaines. 

At I^^t Action té ire(î6yei' baékdtities. 
'^li|j|la|rïtiè, bètwè^ 

Engl|çg,ii^,t9',titi^ port of'îJfew lr9i[]f''p^^^ gOO<^f ^is^cK were dà*- 

Bifi«dlfor,jiçlw;ty;»s^^imy(ir tp delaine^^tHvl npt exceedïngift value 40 centa 
per square yard, ' under the provision for "ail ddaines, cashmere delaines^ 
muslin delaAnes, baregesdclàines, composed wholly or in partof worsted^ 
wool, mohair, or goàt's hair, and ail goods of similar description not ex- 
oeediiig in value 40 cents par square yard," contained in section 9 of the 
tariffactof Jiilyi4, 1862, C12 U. S. St. 543,) and upon; which^ pdrsu- 
ant ta that pïovisionf aduty of 2 ceotp per sqùarè yard was exactedof 
the plaintif >by the defeMant, as collector of customs at tbat port, 
^gaiiisti thi^t dassificatio^! end' exaction the plaintiSs^protestéd , claiming 
that theîsé gOods were d»tiable at ô per cent. àd'Bdliqrem, instead of 2 côiits 
per square 'yard, under the provision for' " manufactures not otherwiae 
provided foici, cômposed xi)f mixed matérials in part of cotton,' silfc^ woq1'< 
or worstièd,'hemp, jute^-ër 'flax,"coàtaiQed in seption 13 of the aforesaid 
tariff acti :ThîiS action was bïûilghttb recover the excessive duties claimed 
to bave been exacted. .il . 

Joseph 'ML' : Dèud, Ahrum W. Ormeçld, '■. and W. Wiocham, Smith, for 
^laintiïïSKl'^î ?'■'■' ■'■■'■■ ■• î'^Mi:;.; . ; ; -i .. v. ^I . :■.. ^ ■,,;,''; 

Eéimiâ M.tchdl^ U. S. Atty^^ and Thomas Qreenwaod, Asst. U. Si Atty*, 
for delendtoti- ■ . ' - >i-"-' 
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IjAcowÈBi 3. \{ehargîng jury.") The particular provision of statute 
witli A^fhich we are concerned hère, is found in the ninth section of 
the act of July 14, 1862, which provides for an additional duty of 2 
oents per square yard "on-alî delaines, cashmere delaines, muslin de- 
lainés, barege delaines, composed whoUy or in part of worsted, wool, 
mohair, or goat's hair, and on ail goods of similar description not ex- 
céeding in value 40 cents per square yard." The plaintiffs' goods com- 
ing intothi$ port in regular course of business, the coUector, through his 
àppraising ofBcers and examiners, looked at them,and decided, not that 
they were delaines of any of thèse named vftrieties, but that they were 
goods of a similar descriptiontobne or the other of the kindsof delaines 
which are epumerated in this section, and laid duty upon them aCoord- 
ingly. Of course the presumption with which we begin this case is that 
the collector's action, or the coUector's détermination, was correct; that, 
as a public officer, who exàmined the goods through hissubordinatea, he 
3?eached à correct conclusion; and it is to overthrow that conclusion that 
the plaintiffs corne into court, — into the tribunal which the law allows 
them to seek, — in order to correct what they ciaim to be a mistake of the 
Q,ollectôr. The burden of proof, then, is upon the plaintiffs in this case 
to convince you, by a fair prépondérance of proof, that their contention 
is a Sound one, and that thecollector erred whenhe found that plaintiffs' 
goods were in iact similar to thèse delaines which are enumerated in the 
statute. Now, in order to put the case to you in the way in which you 
can best handle it, it bas been determined that a single question be put 
to y ou separately as to each kind of goods. Therefore, what will be given 
to you to take into the jury-room is this paper. with a question written 
on it, and that question you will answer in writing, and sign yournames 
to the ansWers. This is the question which you will take with you: 

"As to each variety of goods enumerated in the firstcolumn, answer • Yeâ ' 
or 'No'tO this question: Were such goods of aimilardescription to delaines, 
or to casbcnere delaines, or to mualin delaines, orto barege delaines, composed 
wbolly or in part of worsted, wool, mohair, or goat's hair, as such varieties 
of delaines were kno wn in the trade and commerce of tbi^ country in mt>2 and 
prior thereto?" 

Then follows an enumeration of names, such as "Alexandra Cloth," 
"Alpacas," "Tartan Check," "Fancy End," etc. As to each one separately 
you are to answer "Yes" ot "No" to that question. The question 
which you are to answer as to thèse goods is whether they were of 
similar description to the varieties of delaines which I hâve named. 
That, y ou will see, implies three matters for your considération : (1 ) The 
rule which you are to use in determining whether the one variety of 
goods is similar to the other variety; (2) the détermination of the stand- 
ard of comparison,— that. isy what are thèse diSerent varieties of delaines 
with which the goods imported hère were ta \>e compared and found to 
be similar or dissimilar? and (3) what are the articles themselves which 
are tabé compared with this standard? 

First, as to the rule to be applied. The phraseology is "goods of 
similat description to delaines, or to cashmere delaines," etc., enumerat- 
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ing the Severaî varieties. Now, the tvordg "of sitnîlâr description" con- 
stitute a cotoiiion and familiar phrase in the ordinary use of English 
words. Sônaetinles, however, the usage of trade giyes to words of ordi- 
nary every-day speech particular and technical trade meanings; and 
therefore, although in a former case {Oreenleaj v. Goodrich, 101 U. S. 
278) it hasbeen held by the suprême court that. the phrase "of similar 
description" îsnot a commercial phrase, yet that court has held in the 
case of Schmieder v. Bamey, 113 U. S. 646, 5 Sup. Ct. Rep. 624, that 
the plaintiff jnight introduce^ if he oould find it, testimony to show that 
that phrase bas acquiïed a particular and sj)ecific trade meaning other 
and dififerent from its meaning in ordinary speech and conversation. 
And to that end plaintiff» hâve introduced hère the testimony of a single 
witness, (Mr, Cummings,) Who says that that phrase did bave a particu- 
lar trade meaning, and he undertook to state what it was. The other 
witnesses fof the plaintififs, although some of them were business men, 
and at that time engaged in the dry-goods business, did not testify to 
the point. I think that ail of the deî'endant's trade witnesses testified 
that there was no such particular j spécial, and pecuHar trade meaning 
of the words "of similar description." You are to weigh the testimony 
on both sidés of that assertion, and if you come to the conclusion that 
the phrase "of similar description" had a peculiar, well-known, and 
wide-spread trade meaning, other and différent from its meaning in ordi- 
nary speech, and that it covered a: particular kind of goods other than 
the goods in suit, then you hâve a short eut out of the difiiculties of this 
case, because; thèse tariff acts -being passèd to regulate the trade and 
commerce of the country, it is to be supposed that words are used therein 
in their comnlerfcial meaning, if they hâve one. If, however, you are 
not satisfied.upou ail the testimony that the plaintiffs hâve shown by a 
fair prépondérance of proof that there was such peculiar, particular, and 
spécifie trade naeaning attached ;to that phrase, "of similar description^" 
you then corne back to the proposition with whichwe started, viz., what 
;rule are you to apply for determiiïing whether goods are similar or not? 
What is it that màkés' dry goods "6f similar deséription" to other dry 
goods? Is there any one thing that is controUing of the answer to that 
question? :Several suggestions bave been made bere. It was suggested 
(and I think, if I remember the treasury circular accurately, that was 
originally thé idea of the secretaryOf the treasury) that if goods were in^ 
tended for womeh's and children 's dresses, or if they were "dress goods," 
80 called, that circumstance wâs sufficient to establish a similarity. I 
«hàrge you, however, that the singlô'fact that they are used for the same 
purpose as delainés is not sufficient to control your answer to the ques- 
tion. You must go further than that. 

Again, it was suggested that the process of manufacture would enable 
•you to determîine the question: that delainés, as itiappears, were woven 
in the grayj and that it would be enough for you to find that thèse goods 
were dissimilar to delainés, if yoii found as matter of fact that they were 
not woven in the gray. Upon this point we gain considérable light from 
the statu tes. i In 1S61 (only a few months before the passage of this act 
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witb which we are concerned) congress had passed an act using this 

phraseology: 

, "On ail delaines, casbmere delaines, muslin delaines, barege delaines, com- 

posed wholly or in part of vrool, gray and uncolored, and on ail other gray or 

uncolored goods of similar description." 

Those terms, "gray and uncolored," you will remember, do not ap- 
pear in the later statule with which we are concerned. The section be- 
fore you in this case, therefore, is more comprehensive than the earlier 
section; and, in view of that change of phraseology, I njust charge you 
that it is not sufScient to show dissimilarity, to find a différence in the 
procéda of manufacture. 

Again, it bas been suggested that you are to look only to the materials, 
The évidence hère shows that delaines were made of soft wool, with a 
short staple, such as the "Australian,"or"Botany,"so called, which pre- 
sented generally a dead appearance; that many if not ail of plaintiffs' 
goods contained longer, more wiry, more elastic, or brighter wool; and 
in some cases pure mohair wool, which came from Turkey, or again 
alpaca and kindred wools, from South America, and in other cases an 
English wool, which imitâtes the mohair or alpaca, thus making a more 
lustrous fabric. As to this suggestion the stàtute may again be referred 
to. It includes (by référence) goods composed wholly or in part of 
worsted, of wool, of mohair, or of goat's hair. It reads: 

"On ail delaines, cashmere delaines, muslin delaines, barege delaines, com- 
posed wholly or in part of worsted, wool, mohair, or goat's hair, and on ail 
goods of sioiilar description." 

. .TheparJicular kipd ofwoplused is therefore not the sole controlling 
characteristic. How, then, are you to détermine similarity? While 
each of thèse characteristics to which I bave called your attention as 
having been suggested in the course of this trial is not by itself control- 
ling, yet each may be considèred byyou in reaching your conclusioh^ — 
a conclusion which must be based on a comparison of the fabrics or prod- 
ucts themselves. The suprême court, in a similar case, (_Greenkafv. Good- 
rich, mjp'o,^, bas laid down the rule that the phrase *' of similar descrip- 
tion" in, this act means a similarity in product, in uses, and in adapta- 
tion to ïisgs, and not in appearance or in process of manufacture, The 
Word "product," however, iinports an article which is made of some- 
tbing, and. which, when made, bas characteristics which are apparent to 
the sensés. In judging, therefore, as to similarity of product, you may 
take into considération the material of which a product is made and its 
appearance when made. 

, Finally, by "goods of similar description" in this act was meant com- 
pleted fabrics, composed wholly or in part of worsted, wool, mohair, or 
goat's hair, and used for dress goods, which also, as completed fabrics, 
ipossess qualifies of gênerai appearance, character, and texture likeunto, 
or nearly corresponding to, or generally resembling, the qualities which 
distinguish delaines, or cashmere delaines, or barege delaines, or muslin 
del9,i^0S.:. The material «f which the goods are composed, the method 
oï their manufacture, so far as you are advised of it, their weave, tbeir 
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'\^^éight, theîr teitui-é, théir'sùrfâêiè'ot fihisli, tHeir appearàûcé.'thëir ftel, 
their colpr, their uses, their adaptation to uses, — ail of thèse àrèèlements 
jlMferly to be Côrisidetéd bj^'VM your cdnclùslbn' as to 

wbe't&r thèse gobds itnl)6rtéd are slixiilàr to the standards. But bf course 
each of thèse éléments is not to b^ve equal weigbt. Somè may be vëry 
iiûpbrtent, somë whblly ûninaportâht. It Will be for yôù 'to judge aa 
tb.thè relative importance bf the several elementswhich I bave suggested 
tb ybù, and, giving tb èach its proper valUei to then détermine, by a 
copsiâeration of ail, of thém, whèther thé godds are or are not, în the 
oldinàry lise of the English languâge, "bf simîlar descriptibn" to the 
standard. So much ap to the rule. [The court nextinstructed the jury 
àà to thè various sâmplëé' introdtiéëd in proof.] 

ïhé ^'(tiy fouùd a verdict for the plaintLSs. 
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(Cireùit Coitrt, D. Colorado. Jnly 8. 1890.) 

PlTBSTO TOR Inventions— AcTtoN tor ISïtwnobménT— Mbasubr oï Dahasbs. 

A Bum paid in seulement of a claim for inf ringeraentof a patent oannot be taken 
as a standard to measure tbe value of the patented article, in determining the dam- 
ages èatisëd by ànothér oasis Of Ihfringement. Following iîude v. Wettaott, ISO XJ. 
a 168, 9 Sup. et. Rep. «8, , 

' In Equity. 
6. Qé Symeaaxià R. Ei Foot, for complainants. 
0. Ei Qast and l%oma8 Maçon, for défendant. 

CaldweiA, J. Thé case of Wihfidd Scott Keyes and othen v. TTie Pud)îo 
Smdting & Refining Corhpany, Nô. 2,097, bas been submitted on excep- 
tions tp thil biaster's report. The court does not propose to do more this 
morning tliàri simply stflte its conclusions. 

The tïMnt'iffs established their right to a I)atent for an improved 
method qf sbielting ores by a decree of this court rendered by Mr. Justice 
Miller. Thereupon it-was referred tb a master to take and state an ac- 
count of the gains and profits that had resulted to the défendants, and 
the damages that had resulted to thé plaintiffs by reason Of the use of 
this patented' process by ^thé défendant. The master haS made bis report, 
to which both parties bave filed exceptions. The mastCT reports that 
thegain or profit by thé défendant by thé use of the plaintiffs' patented 
process was $10,887 .54-J The défendant excepted to that finding. The 
proof supports the finding of the master, and the exception is overruled, 
and the mkster's report and findings ias to the gains and profits, namely, 
$10,887.54, is Côntirmed. 
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Tflie master proceeded to naake an inquiry as to the daipages that the 
plaintiffs t^ad sustained by ^eason of the use of this patented process hy 
the défendant, and he reports that the daniages sustained, on the basis 
tba^ he takes for ascertainipg them, are $^8,45Q.60. The défendant bas 
excepted to that finding of the master, and this exception is sustained 
on the authority of the suprême court of the United States. I am un- 
able to distinguish this casé from two recentcases (irifra) decided by that 
court, in which they lay down the ruie that' the pàymentof a sùm in sét- 
tlement of a clàiin Jor an alleged infringetrient of a patent canhôt be takën 
ks a staindard to rheasure the value of improvements patented, in deter- 
ïnining the damages Sustained by the owuer of the patent in otber cas^ 
ïrfînfringémént. 

Now» the master reports tbat-^ 

"Thé complaînants hâve net shown by thereceîpt of Hcenlse fées, whiçh tlîey 
ciàim to bavé establisbed, a satiàfactory méàsure éf dàinages; but sinCe l8ë2 
it^appears that in a majority of IHstances there bas been pàid to theiii by per- 
sans using ttiei;: improvement tbe sum of $1, 115.38 by way of eompromlse per 
furnace; and it appears that iii the instances in which Ithey wçre paid a less 
Bum during that time other considérations than the payment of the money 
operated to retluce tiie priée. * * * i find tiiat tlie sum of $1,115.38, pay- 
able at the conipletion of a furnace for that furnace, with interest from tbe 
time of completiun, f urnishes a fair value for the computation of complaln- 
ant's damages in tbe premises." 

It will be seen that the basis of the master's finding is the sum paid 
by other infringers by way of compromise. The suprême court of the 
United States hâve deçided, in two well-considered cases, that this is not 
a proper, standard by which to measure the damages in such caises. THe 
first oasëias-that of Rudev.M'estcott, 130 Ù. S. 152, 164, 165, 9 Sup. a. 
Èçp. 468, jp whiçh the court, speakingby; Mr. Justice Field, sàys: 

"It Is rïçaT^ that a payment of any sum in ëettlément 6f a claim for an 
)^lte|pe<l Ihff^ngement cannot be taken as a standard ,td measure thé value of 
tbe improvements patented in determining tbe damages sustained by the 
owoersAtEitlie patent in other cases of infringement. Many considérations 
otber than the value of tbe improvements patented may induce tbe payinent 
in such cases. Tho avoidance of the risls and expense of litigation will al ways 
be a potential motive for a s^tlt'meUt. ' *' ' * ^ ; * Sales of licenses madé at 
per iodsly'eaî's apart wiU not eStabliish any ruié on the:Sâbject, and détermine 
tbe value of tbe patent. Like sales of ordinarj goqds, they mnst be cunimpn, 
— that is, of fréquent occurrence, — to establ.isb such a market priée for tbe 
article that it may be assumed to express, with référence' to ail similar arti- 
cles, their salable value at the place designa'téd'. lii ordertbat a royalty taay 
be accepted as a measure of damages against an infringer, wbo is a stranger 
to the licenseiestablisbing it, it milst heipàidôr secured befofe tbe' infringe- 
ment complained of. [None of thèse parties paid anything bere until after 
the infringement of the patent.] It must be paid by such a number of per- 
sons as to indicate a gênerai acquiescence in its reasonableness, by those who 
bave occasion to use the invention; and it must be uniform at the places 
where the licenses are issued. Tested by thèse conditions, the sums paid in 
tbe instances mentioned, upon which the master relied, cannot be regarded 
as évidence of the value to tbe défendants of the invention patented." 
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In a stni later case thîs docirihe is affirmed, in an crpîiiîoh delîvered 
lify Mïi Justice BLATCHFOEb, in this language, {Comdyv. MardkwM, 131 
U.S. 159, 9 Sup. et. Rep. 744:)^ 

"■^stû the question o£ ah estàtilishôd license f ee, the casé is governBd by 
thek^cent décision of this court in Rttdey. Westcott, ISQV. S. 152, [9 Sùp. 
Gt' Eep.r463,] where it wàs held< that- the payment ©f asuni in settlement 
pfi^claftn for an alleged infringement of a patent 'cannot be taken as a stand- 
.ard t<v measure the value cl the improyements patented, in determining the 
daiuages sustained by the owner of the patent in other cases of infringement.' " 

It wili be observed by référence to the master's report, l^at the standard 
adppted byhim in this cage, to measure the value pf the improvements 
patented in determining the plaintiff's damages, is precigely the one the 
suprême court says cannot be taken, and furnishes np basis for a decree 
for damages. The exception to that part of the report awarding damages 
is sustained. Ail other exceptions tp the report, both by plaintiffs and 
défendant, are pverrjiled. The decree will be entered in accordance with 
the rulings of the court, and a prayer for appeal by both parties will be 
entered and allowed. 



Egan V. A Caegio of Spruce Lath. 
(Circuit Courte S. D. New York. September 80, 1880.) 

l^ABiTiME Liens— Fbeisbt AimDEïiijBBAaiir-i^o'wLoBT. 

A cargo of lath, sold by the consignée to the claimant before arrivai, was dis- 
charged without notice to claimant or ai^ lien or claim for f reight abâ demu^age, 
it beiag otistomaryin the port of New %orli to (lisoharge cargoes from o^npl-boats 
before demanding freight'ànd demurragé, and the laths, as fast as thèy wer'é dis- 
charged, were receivedby. the claiinant, and transported from the wharf to bis 
, lumber-yar(î, a half mile distant. Libèïant's clsim for f reight and dgmurragéaigàlnst 
the consignée and ship^ter being afterwards dlsputed as to anioùn't, this libel'was 
file'd five days after the discharge was cOmpleted to establlsh a lien. Beld that, 
as the delivery was uvconditional, the lien bad been. lost. Affirming 41 Fed. Bep. 

880. , ■ !, : ,. : ■■ 

In Admiralty. Appeal from district court. 

Libel by Frank Egan against a cargo of spruce lath for freîght and 
demurragé. The libel Wâs dismissed, and libelant appeala. 
"' jffi/tond <fe 2a6n8ftie, for libelant. 

B«y. J5arfcer, Jr., for (îîaiinant. 

Lacombe, J. Decree of district court affirmed, with costo. 
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WiLsoN V. Knox County. 

(Circuit Court, N. D. Missmiri, E. D. September 25, 1890.) 

FBDERÀI. COTJBTS— JtIBISDICTION — ASSIGNMBNT OF CHOSE IN ACTION. 

By Act Cong. March 3, 1887, providing that no circuit or district court of the 
United States shall hâve cognizance of any suit ezcept upon foreign bills of ex- 
change, to reoover the contents of any promissory note or other chose in action in 
lavor of any assignée, or of any subséquent holder, if such instrument be payable 
to bearer and be not made by any corporation, unless such suit might hâve been 
proseouted in such court to recover the sald contents if no assignment or transfer 
had been made, it was intended to prohibit suits in the fédéral court by assignées 
of choses in actions, unless the original assignor was entitled to maintam the suit, 
In ail cases except suits on foreign bills of exchange, and except suits on promis- 
sory notes made payable to bearer, and executed by a corporation. 

At Law. Action on promissory notes. 

This was a suit against Knox county, Mo., on certain county warrants 
aggregating $7,000, which wereof the foUo'wing form, omitting the dates, 
names of payées, amounts, etc. 

"State of Missouri. 
"3 Edina, ^. 188-. 

"Treasurer of Knox County: Pay to dollars eut of any 

money in the treasury appropriated for fund. Given at the court- 
bouse the date above written, by order of the county court. 

"Attest: , Clerk. , Presiding Judge." 

The warrants were originally issued to a citizen of the state of Mis- 
souri, who assigned them to the plaintifF, a citizen of Illinois. The as- 
signments are as folio ws: 

"For value received, assign the within warrant to , this 

dayof ,18—." 

Both the warrants and the assignments thereon are in the form pre- 
scribed by the laws of the state of Missouri for drawing and assigning 
Buch instruments. 

W. 0. Hallister and F. H. McOuMough, for plaintifif. 

James Garr, for défendant. 

Before Miheb, Justice, and Caldwell, J. 

Miller, Justice. This case is pending in the northem division of 
this district, but by stipulation of counsel has been argued before us in 
the eastern division of the district. 

The question that arises on the demurrer to the plea of the jurisdic- 
tion is whether the assignée of the warrants can maintain a suit thereon 
in this court, under the judiciary act of March 3, 1887, although the 
original holder was incapacitated from raaintaining such a suit. The 
clause of the act under which the question arises is as follows: 

"Nor shall any circuit or district court hâve cognizance of any suit except 
upon foreign bills of exchange, to recover the contents of any promissory 
note or other chose in action in favor of any assignée, or of any subséquent 
holder, if such instrument be payable to bearer and be not made by any cor- 
poration, unless such suit might hâve been prosecuted in such court to re- 
cover the sald contents if no assignment or transfer had been made." 
v.43F.no.8— 31 
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The contention for the plaintiff is that the court has jurisdiction of the 
suit at bar, because the instruments sued upqn are not "payable to 
bearer," and are "made by a corporation." This we think is an errone- 
ous view of thé law. Congress did not intend to give the fédéral courts 
jurisdiction of ail suits by assignées of promissory notes and other choses 
in action, if the assigned choses were made by a corporation and were 
not payable to bearer. That construction would éxtend the jurisdiction 
of the fédéral courts, without any, apparent reason, oveT a class of suits 
by assignées ùf choses in action, never before within their jurisdiction, 
whereas the main purpose of the act of 1887 seems to hâve been to cur- 
tail their jjurîsdiction. The gênerai rule enunciated by the statute is 
that the fédéral courts shall not hâve jurisdiction of a suit by an as- 
signée "of a promissory note or other chose in action," when the as- 
signer could not maintain such a suit. The clause, "if such instrument 
be payable toi 'bearer and be not made by any corporation," opérâtes as 
an eitception to the gênerai ïuïfe, and gives the fédéral courts jurisdiction 
of those suits by assignées, where the action is founded on an obligation, 
made by a corporation, that is payable to bearer, and is negotiable by 
merè delivery. In the light of previous législation on the subject, our 
view is thtft congress intended by'thè act of March 3, 1887, to prohibit 
sùits in the fédéral court by assignées of choses in action, unless the orig- 
inal assigpor,|n:as entitled to maintain the suit, in ail cases except sùits 
on foreign bills of exchange, and except suits on promissory notes made 
payable to teàrer and executed by à corporation. Construed in this 
way, the act of 1887 opérâtes to restrict to sbme extent the jurisdiction 
exercised under the act of March 3, 1875, which was probably thé iû- 
tention of the law-maker. The instruments sued npon in this instance, 
though executed by a quasi corporation, are not payable to bearer, and 
are bot even negotiable instrùine'nts under the law merchant. It follows, 
therefore, that an assignée of the warrants in Question has no greater 
right to sue in this court than the original payée, and the demurrer to 
the plea will be overruled. 

Tbe views we bave expressed are also entertained in other circuits and 
districts. Vide Newgaas v. New Orletaia, 33 Fed. Rep. 196; RoUins v. 
Ouiffee Co., 34 Fed. Rep. 91. 
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Jestjp V. ItUNois Cent. R. Co. d d. 

Ddbuqce & S. C. R. Co. V. Sssw et al. 
{Circuit Court, N. D. Illinois. October 6, 1890.) 

1. EQtrtTT--JCRISDI0TION-^RAIlBOAD LbASB— BNFOBOEMENT. 

In September, 1866, the Cedàr Falls Railroad Company leased its road to fbe Do- 
buque Company for the term of 40 years. A year later the Dabuque Company leased 
its owo road to the Illinois Central Railroad Company for SO years, with tbe option 
to rotain it in perpetuity, and the latter company agreed to assume tbe lease there- 
tofore enterëd Into betWeën tbe Dubuque and the Cedar Falls Railroads. Held, 
that the assumption of this lease by the Illinois Central created no direct obliga- 
tion on its part to the Cedar Falls Company wbich it or its mortgagees could en- 
force by an action at law, but such obligation could be enforced only by a suit in 
equity. 

5. Railroad CoMPANiE s — Assumption of Lease — Cokstruotiok. 

As the Illinois Central elected to surrender both tbe Dubuque and Cedar Falls 
roads to the Dubuque Company, after the expiration of 20 years, the assumption of 
the lease of the Cedàr Falls road by the Illinois Central does not bind it for the 
rent of thfe Cedar Falls road after the expiration of the 20 years for which it had 
leased the Dubuque road, wbich forms the Connecting link between tbe Illinois Cen- 
tral and the Cedar Falls Railroads. 

3. SaME— ESTOPPEL. 

An indorsement ou the bonds of tbe Cedar Falls Company, made by its président, 
to the efFect that the Illinois Central had assumed the lease, and that the min- 
imum rent which that company had thereby obligated itself to pay is more than 
suiUcient to meet the entire amount of interest on the bonds, does not estop the 
Illinois Central from denyipg its liability on the lease after the expiration of the 20 
years, where such indorsement was not made at its instance orby its direction. 

4. EQUITT— JURISDICTION— CrOSS-BiL,!. — DlBMISSAL OP OBIGINAL BiLI,. 

The trustée in a mortgage executed by the Cedar Falls Company to secure tbe 
proper application of the rents of its road filed his bill a.ainst tbe Illinois Central, 
the Dubuque, and the Cedar Falls Companies, alleging the Insolvency of the latter 
company and its refusai to coUect the rents. The prayer of the bill was that the 
trustée be hencefortb empowered to coUect such rents, and that the lease be de- 
clared blnding on the Illinois Central for the entire term of 40 years. Ueld that, 
after adlsmissal of the bill as tothe lUinois Central, the court still had jurlsdiction 
of a crossbUl Jiled by the Dubuque Company against tbe Cedar Falls Company and 
tbe trustée asking for a cancellation of tbe lease of the Cedar Falls road, as tbe re- 
lief sought by the cross-bill is direcUy connected with the subject-matter of the 
original bill, and is of an afOrmative chàracter. 

6. Same— Résidence. 

The fact that tbe Dubuque Company and the Cedar Falls Company are both lowa 
corporations will not defeat tbe jurlsdiction of this court over the cross-bill; both 
of thèse corporations being properly bef ore the court as parties to the original bilL 

5. Railroad Companies— IjEasb—Fraud oi' Dibbotors. 

Tbe fact that the directors of the Dubnçiue Company falled to make the continu- 
ance of the lease of the Cedar Falls road dépendent on construction of roads in 
Minnesota that would connect that road with St. Paul or Minneapolis, which was 
the expectation when the lease was executed, but whicb expectation was never 
realized, wUl not warrant the presumption that the directors of the Dubuque 
Company were guilty of actual fraud towards that company in executing the lease. 

7. Same — Excessive Rent. 

Nelther will the court indulge the presumption of fraud against the directors of 
the Dubuque Companjr because the rent stlpulated for in the lease tutned ont to 
be larger than the business over the Cedar Falls road really justifled, where such 
rent was fized in accordance with the report of compétent and disinterested ex- 
perts, to whoiu that question had been referred. 

8. Same^EVidencb ob Pbaud. 

The fact th4t the bonds and stocks allowed by the Cedar Falls Company to those 
construoting its road, some of whom were also directors of the Dubuque Company, 
werein excessof tbe actual cost of construction, is a matter entirely betiween the 
Cedar Falls Company and those who received such bonds, and in no wiad atCeots the 
Dubuque Company or the validity of its lease of the Cedar Èails road. 
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9. COBPORATIOKS— CONTRACTS — UlEEOTOBS. 

A contraot, In the name of a corporation, by its board of directors, is not void, if 
otberwise unassailable, simply because some of the directors, coustitutia^ a minor- 
ity, used their position with the effect, or even for the purpose, of advanoing their 
Personal interest to the in jury of the company they assumed to represent, although 
thefact that suoh directors, constituting but a minority, partioipated in the making 
of the contraot, would cause the transaction to be closely sorutinized, to the end 
that the rights of complaining stockholders, however small in number, might not 
be sacriflced by tbose who were bound to protect their interests. 

10. SaHE — VOIDABLB CONTBAOT. 

The contract by which the Dubu(iue Company leased the Cedar Palis road -would 
not bave been void even if the majority of the directors of that company had been 
personally interested in the Cedar Falls Company. It would hâve been simply 
voidable at the élection of the Bubuque Coinpany, or, in a proper case, at the 
suit of Its stockholders, and that élection must hâve been ezercised, or the suit 
brou^ht, within such time as was reasonable, taking into considération ail the f acts 
and circumstances of the case, including the nature of the property that was the 
subject of tbe lease. 

11. Same — Action to Set Aside— Time to Scb. 

The rule is a wholesome one that requires the court, in cases of merely voidable 
contracts, to withhold relief from those who,, with knowledge of the facts, or with 
fuU opportunity to ascertaln them, unreasonably postpone application for relief. 

13, Same— Ratipioation bt Acquiesoence. 

A contract not whoUy invalid when executed, nor prohibited by law as relating 
to some illégal transaction, and which is therefore voidable only, may become, by 
the acts of the parties or by long acguiescence, binding upon them, especially 
where the nature of the property, which is the subject of the contraot, is suoh that 
its value may be affeoted by its relations to other property of like kind or by the 
ohanging business ot the country. 
18. Same — Delat in Suing. 

While the law will always oondemn the transactions of a party in bis own be- 
half, when in respect to the matter concerned he is the agent of others, and will 
relieve against them whenever their enf orcement is seasonably resisted, résistance 
of that character cannot be predicated of a case of a merely voidable contract, 
where the party complaining bas not simply been sUent for 20 years, but with 
knowledge of the facts, or with full opportunity to ascertain them, has enjoyedthe 
fruits of the contract, and treated it as valid. 

14. Same — Knowledge of Stockholders. 

The stockholders of the Dubuque Company, whowonld hâve ascertained the facts 
relating to the lease by the exercise of the slightest diligence at any time during 
the 20 years, are chargeable with knowledge of the fact of the lease, as well as of 
Its terms, and cannot question its validity af ter it has been acted on during ail that 
time by the Cedar Falls Company and its oreditors. 

In Equity. 

Morris K. Jesup, plaintiff in the. original suit, and a citizen of New 
York, is the surviving trustée in a mortgage made September 22, 1866, 
by the Cedar Falls & Minnesota Railroad Company, covering its road 
and the net earnlngs thereof, its franchises, privilèges, right of way, de- 
pot grounds, and ail material designed to be used in construction; also 
"the rents and moneys payable by any person or company " to that cor- 
poration "for the use of said road and appurtenances." 

The main question in the original suit is whelher the Illinois Central 
Railroad Company is liable to account to said trustée for certain rents 
reserved to the Cedar Falls & Minnesota Railroad Company in a lease 
by the latter company of its road, franchises, privilèges, etc., tothe Du- 
buque & Sioux City Railroad Company, a corporation of lowa, which 
lease was assumed by the Illinois Central Railroad Company in a written 
contract, whereby the Dubuque & Sioux City Railroad Company, to be 
hereafter oalled the " Dubuque Company," leased its own road to the lUi- 
nois Central Railroad Company, for a specified term, with an option to 
retain it in perpetuity. 
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The question in the cross-suit is whether the Dubuque Company is en- 
titled to a decree for the surrender and cancellation of the lease to it of 
the Cedar Falls & Minnesota Railroad. 

The original and cross suits, as to some matters, are so closely con- 
nected that itwill be properto state the principal facts in chronological 
order, without stopping to distinguish those specially applicable to the 
original suit from those that are material in the cross-suit. 

The case made by the pleadings, exhibits, and proofs is, in substanccj 
as follows: 

The Cedar Falls & Minnesota Railroad Company, to be hereafter called 
the "Cedar Falls Company," was incorporated in the year 1868, under 
the laws of lovva, for the purpose of constructing a railway from a point 
in that state on the Dubuque & Sioux City Railroad to the Minnesota 
state Une. Its proposed route was through Waverly and Charles City 
to Mona, on the line between lowa and Minnesota. 

The eompletion of the road to Mona becamean objectof great interest 
to the Dubuque Company. As early as December 29, 1860, the board 
of directors of that company, obviously for the purpose of assisting the 
Cedar Falls Company, passed a resolution reciting that it was "impor- 
tant to the interests of the Dubuque and Sioux City Railroad that the con- 
struction of the Cedar Falls and Minnesota Railroad, lying between the 
Dubuque and Sioux City Railroad and the state line of Minnesota, 
should be prosecuted with ail possible dispatch," and directing "that 
for the term of five years from the Ist of January, 1862, there shàll be 
paid by the Dubuque and Sioux City Railroad Company, in monthly 
payments, to the order of the trustées of the first mortgage bonds of 
the Cedar Falls and Minneapolis Railroad Company, fifteen per cent, 
of the gross earnings from ail business passing to and from ail points 
upon the Cedar Falls and Minnesota Railroad, provided the same is 
upon the through tickets or bills of lading, and upon condition that 
such fifteen per cent, so paid shall be applied to the purchase and can- 
cellation of the bonds issued by said company." In 1863 itmade, with 
the Cedar FaUs Company, what is called a "drawback contract," to con- 
tinue in force for 10 years from March 15, 1863, whereby, "for the pur- 
pose of inducing the investment of capital in the construction of the 
Cedar Falls and Minnesota Railroad," it agreed with "John Jackson, M. 
K. Jesup, and James Hufif, trustées of said Cedar Falls and Minnesota 
Railroad," to pay over to them "fifteen per cent, of the gross earnings 
earned upon their road, or [upon] any part thereof, in the transportât! on 
of passengers or freight coming from or going to any place or station on 
said Cedar Falls and Minnesota road." That contract provided that thiâ 
15 per cent, should be applied to the payment of interest on any con- 
struction bonds issued for the purpose of constructing or equipping the 
Cedar Falls road. 

In the annual report of the président of the Dubuque Company, Jan- 
uary 1, 1864, it was said that"when another division shall be completed, 
and the road built from Cedar Falls to the Minnesota state line, a portion 
of which is now under contract, there would seem to be no reason why- 
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the common stook even àhould not become valuable." In the report of 
theoperations of the Dubuque Gompaay for the five montha ending 
March 16, 1864, it was said: ■ 

" The Cedar Falls and Minnesota Railroad ia under contract from Cedar Palis 
to Waverly, a dislance Qf 1,4 miles. It is expeeted tliafc it will be completed 
and in opération early next fail. On the9thof Marcl), 1863, the Dubuque and 
Siôux City liailroad Company entered into a contract allowing a drawimcit to 
that road of 15 pèr cent, of ail business coming from or gping.to tliat road. 
TheGaleria and Chicago Union and Illinois Central Companieswill both enter 
into like contracts. This road when completed to the state Une will, in con- 
nection with tlie Minnesota Central Kallroad, form a continuons Une to Min- 
neapolis and, St. Paul. Tlie Minnesota Central Kallroad Company expect to 
builil tlieir road to within thirty miles of the state Une this year. ïhese two 
roads when completed wlll form a very iniportant railruad connection, and a 
valuable cbntributor to the Dubuque and yioux City. The country on the 
line is tolerably well settled now, and is one of the flnest wheat-growing 
régions west of the Mississippi. The Cedar valley for beauty, f ertility of soil, 
and waterz-power cannot be surpassed by any other valley in the north-west." 

■ Thèse views Were shared by many, if not by ail, who were largely in- 
terested în thé prosperity of the Dubuque Company. The resuit was 
that in Ôctober, 1864, the directora of that company passed a resolution 
authorizing its président to lease the Cedar Falls Railroad from station 
to station, as the track was completed and in running order, and AUan 
Campbell, one of the board, was appointed to examine the road, and re- 
port upon the amount of rent to be paid. In his report he stated that, 
while he thought well "of. the business of this northem line," it was 
impossible, upou a cursory examination, and before the road was com- 
pleted, to establish a rent that would be fair and équitable between the 
parties. He added : 

"From ray own observation, and from information derived from varions 
sources, I feel a strong assurance that this northern road, when completed to 

the Minnesota siate line, a distance of — miles, will tend materially to 

increase the receipts of the Dubuque and Sioux City road. The route passes 
through a rich grain country, and along watcr-courses which f nrnisb a ciieap 
and never-failing power (or manufacturing purposes." 

The termsof the proposed lease were for some time the subject of con- 
sidérable discussion, particularly as to the amount of rent to be paid to 
the Cedar Falls Company. The matter was referred by that company 
to Col. R. B. Mason, a stockholder and former director of the Dubuque 
Company, and T. B. Blackstone, président of the Chicago & Alton Rail- 
road Company, both gentlemen of high standing and of large expérience 
in railroad matters. Neither of them had the slightest interest in the 
Cedar Falls Company. To thëm was submitted the form of a lease pre- 
pared by the vice-président of the Cedar Falls Company. They reported: 

"The Dubuque and Sioux City Bailroad Company under such a lease would 
receive, wlien the earnings amounted to $3,500 per mile, about 54 per cent., 
and, when the earnings amountedr to $10,000 per mile, about 58 per cent., of 
the gross earnings. Wé do not thinlc this would leave a very large margin 
for tné Dubuque and Sioux City Eaiiroad Company. But if a good road ia 
constructed, complète in allrespectsi we believe, from the best information 
we hâve, that it' $1,500 per mile and forty per cent, of the excess over $3,500 
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per mile was paid to the Cedar Falls and Minnesota Kallroad; it wodld bë a 
fajr and équitable arrangement between the parties." 

The letter or report having beea submitted to the directors of the Du- 
buque Company, the latter authorized a lease upon the terms suggested 
by Mason and Blackstone, "except that the division of earnings after 
$3,500 per mile shall be seventy per cent, for the Dubuque and Sioux 
City Railroad Company and thirty per cent, for the Cedar Falls and 
Minnesota Railroad Company, and that said lease commence January 1, 
1866;" further, that the lease should be in lieu of the drawback contract 
then existing between the companies. 

By this lease, which was dated September 27, 1866, the Dubuque 
Company agreed to pay to the Cedar Falls Company, during the term 
qf 40 years from January 1, 1867, a fixed rental of $1,500 per mile per 
annum, in equal monthly installments, and a further rent, every six 
months, pf 35 per cent, of the gross earnings of the leased property when 
they exceeded $3,500 per mile per annum, and did not exceed $7,000 
per mile per annum, and 30 per cent, of the gross earnings when they 
exceeded the latter sum per mile per annum. The lessee company cov- 
enanted to take possession of the road as it was opened from station to 
station, and to fully and efficiently equip, operate, and maintainit, as- 
sumingall liabilities and paying ail expenses incident thereto, and giving 
to the leased property the same care and attention bestowed upon its 
own road. 

This lease, by its terms, superseded the then existing drawback con- 
tract between the parties. 

The mortgage in question, although antedating this lease, must hâve 
been executed subsequently, for it recites that the Cedar Falls Company 
"hâve leased their road, constructed and to be constructed, to the Du- 
buque and Sioux City Railroad Company," and states the terms of the 
lease as they appear in the insteument of September 27, 1866; or it may 
hâve been executed on the day it bears date, in anticipation of a lease 
then agreed to be made. It was given to secure the proper application 
of the rents and profits of the Cedar Falls road, Constructed and to be 
constructed, and the punctual payment of the principal and interest of 
construction bonds proposed to be issued, and which were issued, for 
$1,407,000, maturing Ja.quary 1, 1907, and bearing interest at thé rate 
of 7 per cent, per annum, payable semi-annually. It constitutes a sec- 
ond lien on the part of the road then constructed from the junction with 
the Dubuque road, near Cedar Falls, to Waverly, a distance of about 14 
miles, and a first lien upon the road to be constructed from Waverly to 
the Minnesota state Une. The first lien on the 14 miles of road then 
constructed was çreated by a recorded deed of trust to Jesup and Rich- 
mond, dated April 25, 1864, to secure certain bonds issued by the Cedar 
Falls Company, of which $210,000 were outstanding when the mort? 
gage for $1,407,000 was made. The mortgage of September 22, 1866, 
recites the purpose of the Cedar Falls Company to issue certificates of stock 
on its railroad, constructed and to be constructed ^ at the rate of $21,000 
per mile, including the stocK already issued. It also provides, among 
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•other things, that the Cedar Falls Company should remain in possession 
■of its road, or in receipt of the rents and profits, so long as it was not in 
default as to any of the bonds mentioned, or in applying the income, 
rents, and profits, as indicated in the mortgage; but that "in case of 
default of payment of either of said bonds or of the interest coupons, or 
of failure to apply the inconie, rents, and profits as above provided, it 
shall be the duty of said trustées to proceed to enforce payment by fore- 
closure, or to coUect and disburse the income, rents, aiid profits in the 
raanner above provided, as to them shall seem best for the interest of 
ail parties concerned." 

The Dubuque Company took possession of the Cedar Falls road undar 
the aboVe lease. But on the 18th day of September, 1867, it leased its 
ovvn road and appartenances to the Illinois Central Railroad Company 
ibr the term of 20 years from October 1, 1867, at an anuuai rental of 
35 per cent, of its gross earninga during the first 10 years of the lease, 
and 36 per cent, during the last 10 years, .with the option, "during said 
term of twenty years, to take the Dubuque and Sioux City Railroad and 
befcre-mentioned property in perpetuity, paying 36 par cent, of the gross 
earhings thereof, and in that case no charge for improvements of any 
kind is to be made." It was also provided that, if ihe Illinois Central 
Railroad Company failed to give notice of its élection to surrender the 
property at the end of 20 years, it would be déemed to hâve exercised 
the option to keep it in perpetuity at an annual rental of 36 per cent, 
of its gross earnings. 

Tins lease, to which was appended a copy of the Cedar Falls lease, 
contained a clause upon which Jesup, the trustée, bases, in part, his 
claim against the Illinois Central Railroad Company. That clause is in 
thèse words ; 

"It is further agreed that the party of the second part [the Illinois Central 
K:ùlroad Company] shall assume the lease made by the party of the first part 
[the Dubuque Company] with the Cedar Falls and Minnesota Eailroad Com- 
T>any." . , 

■ The Illinois Central Railroad Company took possession of the Dubuque 
and Cedar Falls roads under the lease of September 13, 1867, and ope- 
rated both roads, paying to the Dubuque Company, for a time, the 
rental stipulated in the leasè of September 27, 1866, but subsequently 
making payment directly tothe Cedar Falls Company. Itelected, upon 
due notice, to surrender the Dubuque road after the expiration of 20 
years from October 1, 1867, and on the Ist of October, 1887, it did 
surrender to the Dubuque Company the possession of both the Dubuque 
and Cedar Falls roads. The Dubuque Company and the Illinois Central 
Railroad Company had a settlement, in which the former admitted its 
indebtedness to the latter in the sum of $529,634, which was paid. by a 
note maturing October 1, 1888. The parties agreed, in that Settlement, 
that neithet had any claim or demand against the other growing eut of 
the lease of September 13, 1867. 

•' It is admitted that the rental accruing to the Cedar Falls Company 
during thé 20 years its road was held by the Illinois Central Railroad 
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Company, that is, up to October 1, 1887, was fuUy paid by the latter 
Company before this litigation was commenced. 

The original suit was instituted by Jesup and Forrest, trustées, on the 
Ist day of March, 1888, against the three railroad companies named in 
the caption. The bill, after setting out the terms of the mortgage pf Sep- 
tember 22, 1866, and the lease of September 27, 1866, alleged that the 
latter was the resuit of nogotiations between the défendant railway com- 
panies, having in view the extension of the Cedar Falls road to the 
Minnesota Une, so as to open that state to the Illinois Central Kailroad 
and its connections; that said bonds, aggregating $1,407,000, and the 
mortgage to secure the same, were made in order that the lease of the 
Cedar Falls road might be executed according to the understanding re- 
sulting from the alleged nègotiations; that the Illinois Central Railroad 
Company enterèd into possession of that part of the Cedar Falls road 
then constructed, and was accepted as lessee in fact in place of the 
Dubuque Company; that thereupon, and not before, the construction 
bonds were placed upon the market and negotiated upon the faith of 
both leases, having on them, pursuant to an agreement with the Illinois 
Central Railroad Company, an indorsement dated New York, October 
1, 1867, and signed by John S. Kennedy, as président of the Cedar Falls 
Company, in thèse words: 

"The lease of the Cedar Falls and Minnesota Baihoad to the Dubuque and 
Sioux City Railroad Company, referred to in the wlthin bond, has this day 
been assumed by the Illinois Central Railroad Company, and the minimun 
rent which that company hua thereby obligated to pay in monthly installments 
is moie than sufflcient to meet the entire amount of interest on this issue of 
bonds;" 

— that the work of constructing the remaining portion of the Cedar Falls 
road was carried on with the money derived from the sale ofsuch bonds, 
and was accepted by the Illinois Central Railroad Company, which con- 
tinued to operate the road, receiving the rents and income therefrom, 
and paying the fixed rental thereof to the Cedar Falls Company; and 
that about or during the year 1866 the Illinois Central Railroad Com- 
pany purchased and acquired control of the stock, and thereby of the 
management, of the Dubuque Company, for the purpose, among other 
things, of wrecking and destroying the Cedar Falls Company, and there- 
upon subverted the Dubuque road to its own use and purposes, causing 
the Dubuque Company to take steps looking to a surrender by it of the 
lease of the Cedar Falls road. 

The bill further alleged that the Illinois Central Railroad Company 
has neglected to peribrm the covenants in the lease of 1867, and to ac- 
count for the earnings and income of the Cedar Falls road, in conséquence 
of which the Cedar Falls Company has made default in the payment of 
the bonds and coupons mentioned in said deedof trust, to-wit, the semi- 
aunual coupons due January 1, 1888; that the latter company' was in- 
solvent, and without resources, otlier than said leased property; that it 
had not only failed to collect and properly apply the income, rents, and 
profits of the mortgaged property, but had misapplied some portions of 
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thênà; and. thiat a foreclosure ànd sale of the mortgaged property, before 
the obligation of the Illirtois, Central Railroad Coropany to assume the 
lease of;Septeriiber 27, 1866, sballhave been enforced, would bé injurjous 
to the -Cedar-Falls! Company and ils stocfcholders, as wellas/to tàe 
holders of the bonds secured by the mortgage. . : 
The trustées pray thatiit may be adjudged and decreed: 

r ■■ That they al'anei are herifceforth entitied to receive ûnd ooUect the rents, 
incomé, and profits arising'from the mortgaged premises; that they be 
■subrogateid to the rights and itterests of the CedarFalls Compaay under 
the lease tO the Dubuque Company for and during the remainder of the 
térm of 40'yearsi with ail the/rights of the lessor against the other de- 
fendants for an accounting of past transactions undèrthe lease; that the 
lease of September 27, 1866,; is a Jawful, vaHd, and subsisting instru- 
iment, assumèd by and binding ûpon the Illinois Central Railroad Com- 
pany» accordirig to thè terms and ténor thereof, throughout the entire 
terra of 40 years originally démised; that the latter company account for 
.the reûts neseryed under the lease; that the plaintiffs hâve judgment 
against if for ail rents, incotne, and profits now due and owing to the 
C^dar Falls Company under and by Virtue of such leaàe; that the Illinois 
Central Railroad Company is estopped from alleging or giving out that 
the indorsement on said bonds was not their act and deed, and is bound 
ito continue to occupy the premises demised bj the Çedar FaUs Company, 
operating, repairing, and maintaining the same, as provided for in the 
'lease; that the défendants be ïestrained from entering into any arrange- 
ment, or from jfigréeing, thàt'sàid lease is void or voidable, or from pay- 
'ingreiits to any bthei: persbtaâ tihaii the plaintifF; that they severall}' ao- 
count to the plaintifffor ail sums of mouey received by them, or either of 
fthem, for the demised premises; that the Illinois Central Railroad Com- 
pany, under the direction of thè conrt, put the demised premises in 
good ioondition and repair, as required by the lease, and that an account- 
ing be had to ascertain the amount necessary for that purpose; that, 
upon its refusai and neglect to pay such amount, judgment be entered 
therefor in favoi* of the plaintiflf; and that the plaintiff hâve complète, 
■iùil, and adéquate relief as may seem raeet. 

The Cedar Falls Company entered its appearance, but bas never filed 
an answer to the original bill. 

: iThe Illinois Central Railroad Company answered, denyingthat it was 
directly or indirectly concerned in the negotiations rçsulting in the lease 
of the Cedar Falls road to the Dubuque Company, or that it* ever aa- 
gumed any obligations in respect to thàt road, except those contained in 
its lease of thè Dubuque road, and that it had fully met and performed 
ail of those obligations. It denied that it assumed the lease of the Cedar 
Falls road for tha full tel-m of 40 years, and însisted that it only agreed 
to carry;out,the ptoviaions thereof during the term for which it leased, 
and: should Tetatn^ the Dubuiqus roâd'and appurteriances. It dénies that 
itâsiindeibted t(p plaintifî" or to the Cedar Falls Company in any sum 
Jwhateverj because it/had, pripr to tjiè institution of this action, paid 
Jovertôtthp Cedar Fal^Si^Compainy. thè entif§ re^t rç^ved by the le&se qf 
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Sèptemljer 27, 1866, for the full term during which it Keld ifs road, and, ' 
onthe Ist day of October, 1887, surrendered to the Dubuque Company^ 
both the Dubuque and Cedar Falls roada. The answer of this company 
is quite lengthy, but the above is a sufficient statement of the grounds 
upon which it resists any decree against itself. 

It will be remembered that some time after Us answer was filed the 
Illinois Central Company moved that the suit be dismissed upon the 
ground that the Dubuque Company was an indispensable party to the 
relief sought in the original suit, and, not having voluntarily appeared 
herein, and being an lowa corporation, it could not be brought before 
the court by service of process, so as to be bound by any decree that 
might be reudered. Upon the hearing of this motion it was ordered, 
December 4, 1888, that the bill and ail proceedings under it stand dis- 
missed, unless the Dubuque Company, on or before the first Monday in 
February, 1889, by voluntary appearance herein or otherwise, became 
subject to the authority of the court in this case. 

The Dubuque Company subsequently entered its appearance and filed 
an answer. It also, by leâve of the court, filed a cross-bill against the 
trustées in the mortgage of 1867 and against the Gedar Falls Company, 
which States with much détail the facts and circumstances upon which 
rests its claim to hâve the lease of September 27, 1866, set aside and 
canceled. The cross-bill proceeds, mainly, on thèse grounds: That 
Morris K. Jesup, Platt Smith, Charles L. Frost, D. Wiïlis James, and 
Isaac H. Knox, contiouously, and others from time to time, were di- 
rectors, officers, and agents of the Dubuque Company; that they and 
their associâtes constituted a syndicate organized for the purpose of con- 
structing the Cedar Falls road, not Ibr the purpose of operating it them- 
selves, but as a pièce of marketable property; that they did this under 
the corporate name of the Cedar Falls Company, which, as an organiza- 
tion, tiïey owned and controlled ; that in negotiating and niaking the 
lease of the Gedar Falls road, which lease was and is burdensome and 
injurions to the Dubuque Company, the managing officers and directors 
of the latter company were, as such directors and officers, dealing with 
theuiselves, in référence to mattérs in which they were privatelj' and per- 
sonally interested; that such der.lings between parties thus situated were 
prohibited bylaw and by public policy; that in said transactions, Jesup 
and his "associâtes," holding fi<luciary relations witli the Dubuque Com- 
pany, knowingly and fraudulently disregarded and sacrificed its inter- 
ests for the purposes of profit and advantage to themselves individuaily 
as stockholders and bondholders of the Cedar Falls Company; and, con- 
sequently, that the Dubuque Company is entitled to a decree caiiceling 
the lease in question, 

It is also alleged in the cross-bill that during the term of 20 years, 
while the Cedar Falls road was controlled by the Illinois Central Rail- 
road Company, it was a matter of no moment to the stockholders of the 
Dubuque Company what was the amount of rent reserved to the Cedar 
Falls Company by the lease of September 27, 1866, because the Illinois 
Centra Eailroad Company, in its contract with the Dubuque Company, 
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had assumed such lease; that Jesup remained in the position of prési- 
dent and director of tbe Dubuque Company from the date of the exécu- 
tion of the lease of 1866 until September, 1887, during which time he 
assumed and exercised, and was accorded by the other acting direetors, 
the absolute and exclusive control of that Company; that he dictated its 
policy and management, and coneealed from it ail knowledge of the facts; 
that on the day last named he and the other direetors of the Dubuque 
Company resigned, whereby its stockholders, through a new board of 
direetors, became at the end of 20 years for the first time possessed of 
the ability to ascertain the true position of that company, and to man- 
age its afFairs for its best welfare; that, until the présent time, it has not 
had the power to institute in its own name any action for the purpose 
of submitting the question of the validity of said lease to judicial décis- 
ion; and that, while such lease is in existence under the hands of its of- 
ficers and its corporate seal, it affords a continuons right of action at law 
to the Cedar Falls Company and the trustées in its mortgage for the re- 
cOvery, monthly, of the stipulated rental. 

Other grodnds set out in the cross-bill for the cancellation of the lease 
are that therè was no authority under the laws of lowa for the exécution 
either of the lease or of the mortgage; that the lease of the Cedar Falls 
road was never lawfully authorized and adopted by the then direetors 
of the Dubuque Company, thiee-fourths in value of the preferred stock- 
holders not having given their written consent to it, or to the indebted- 
ness ereatedthereby; and that it was never lawfully or intelligently rat- 
ified or.confirmed by the stockholders of that company. 

Jesup, trustée, (his co-trustee, Forrest, also a citizen of New York, hav- 
ing died after this litigation commenced,) and the Cedar Falls Company 
filed separate answers to the cross-biU, each denying ail the allégations 
therein contained that impeached the integrity or fairness of the mort- 
gage of September 22, 1866, or the lease of September 27, 1866, and 
'contesting the right of the Dubuque Company to hâve tbe lease .. ^ aside 
and canceled. 

After the issues upon the cross-bill were made up, this cause was be- 
fore the court upon varions motions, among others, a motion of the Du- 
buque Company for an injunction restraining the surviving trustée, Jesup, 
and the Cedar Falls Company from commencing or prosecuting any sep- 
arate action against it for the recovery of rents accruing under the lease 
of September 27, 1866. By an order entered May 13, 1889, this mo- 
tion was granted, upon condition that <he Dubuque Company deposited 
in the registry of this court, subject to its final order, the full amount of 
fixed rentals accruing under said lease and unpaid, namely, those accru- 
ing since Octobér 1, 1887, at the rate of $1,500 per mile per annum, 
and that it deposit further fixed rentals, as they became due and paya- 
ble; such deposits, however,,being without préjudice to the rights of the 
parties, or either of them, in respect to the ultimate disposition of the 
sums so paid into court. This order was complied with by a deposit in 
the registry of the court of the sum of $187,553.28, the amount of said 
fixed rentals, at the above rate, from October 1, 1887, to May 1, 1889, 
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The injunction asked for was accordingly granted. The fixed reniais ac- 
cruing since the last date hâve been regularly paid into court. 

Thrnnad De Witt Cuyler, Francis B. Danîda, and John E. Parsom, for 
Morris K. Jesup, trustée. 

Stephen H. Olin and Lyman & Jackson,, for Cedar Falls & Minnesota 
R. Co. 

Benjamin F. Ayer, for Illinois Central R. Co. 

Johri N. Jewell, for Dubuque & Sioux City R. Co. 

Mr. Justice Haklan, after stating the facts in the foregoing language, 
delivered the opinion of the court. 

With this gênerai outline of the case, as disclosed by a very volumi- 
nous record, the court wHl proceed to consider the issues arising in the 
original suit. 

We hâve seen that by the contract of September 13, 1867, between 
the Dubuque Company and the Illinois Central Railroad Company, the 
latter agreed to assume the lease made by the Cedar Falls & Minnesota 
Railroad Company to the Dubuque Company. If this assumption made 
the Illinois Central Railroad Company liable, as between it and the Du- 
buque Company, for the sti^julated rental of the Cedar Falls road, dur- 
ing the whole period of 40 years for which it was leased to the Dubuque 
Company, and if the latter cômpany, after, or when, takiilg back that 
road into its own possession, could not, to the préjudice of the Cedar 
Falls Company or its mortgage bondholders, discharge the Illinois Cen- 
tral Railroad Company from such liability, then the right of the trustée 
in the mortgage of September 22, 1866, to invoke the jurisdiction of a 
court of equity, in respect to any amount due from ffce Illinois Central 
Railroad Company, cannot well be doubted. That mortgage refers to 
the lease by the Dubuque Company, and covers not only the net earn- 
ings of the Cedar Falls road, constructed and to be constructed, but the 
rents and moneys payable by any person or company to the Cedar Falls 
Company for the use of said road and appurtenances. The agreement 
ôf the Illinois Central Railroad Company to assume the lease of the Ce- 
dar Falls road created no direct obligation on its part to the Cedar Palis 
Company, or to the trustée in the mortgage of September 22, 1866, that 
could be eoforced by an action at law. Only by a suit in equity, to 
which the Cedar Falls Company in some form was a party, could the 
trustée obtain the benefit of the assumption by the Illinois Central Rail- 
road Company of the lease of the Cedar Falls road to the Dubuque Com- 
pany. National Bank v. Grand Lodge, 98 U. S. 123; Keller v. Ashfard, 
183 U. S. 610, 620, 622, 10 Sup. Ct. Rep. 494. This point is referred 
to and determined, because the objection to the original suit as not be- 
ing one of équitable cognizance, if sound, would be sufficient to dispose 
of the case as to the Illinois Central Railroad Company without référence 
to any other question. 

It therefore becomes necessary to inquire as to the scope and effect of 
the agreement of the Illinois Central Railroad Company to assume the 
lease of the Cedar Falls road. As neithef the Cedar Falls Company nor 
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th| truffées in the mort^age were parties to that agreement their under- 
stariding of its proyisiong, after or wHen its contents became known to 
therûji çannot be o{ conséquence. ïhè inq^i^y must be restricted to the 
intention of the two corporations that execùted it. Now, when the Illi- 
noig Central Railroad Company agreed to assume the leasp of the Cedar 
Falls road, was it intended that it should become bound for the rent of 
the Cedar Falls road, âfter it had surrendered the possession of the Du- 
buque road, which constituted the link between the Illinois Central rail- 
road and the Cedar Falls road? Of what use would the Cedar Falls 
road, baye l)een to the lUinois Central Railroad Company, after the sur- 
reiidèf 6f the Dubuque road? It is so clear from the whole structure of 
the lease of^ ^epternber 13,: 18,07, tbat ^^ such intention existed upon the 
part eitherpf the Illinois Central Railroad Company or of the, Dubuque 
Compnùy that an analysis of its several provisions is unnecésgary. Nor 
is ,tbere any ground to believe that the Cedar Falls Company or the 
trusteesih its niortgage supposed that they could look to the Illinois 
Central Railroad Company for renia accruing subseqùently to the sur- 
fender, (wl^enever that might occur) of the Cedar Falls road to the 
Dubuque Company. If the Illinois Central Railroad Company had ex- 
ercised its option to taketjie Dubuque road in perpetuity, the Cedar 
FbiIIs Company and the trustées in its mortgage might, perhaps, hâve 
hejd tbe foriifier liable for the rents of the. Cedar Falls road during the 
whole tenu of 40 years for wblch it was leased to the Dubuque Company. 
But that option was not exercised. The réasonable interprétation of the 
instruipent pf Spptembeç 13, 1867, taking into view its words and the 
drcumstances qttending its exécution, isthat the Illinois Central Railroad 
Company, so long^and only so long, as it retain ed the Dubuque road as 
lessee, would meet the obligations imposed upon the Dubuque Company 
inrespect to the leasé of the Cedar Falls road. . And this construction is 
in no wiseaffectedby the indorseméntover the signature of the président 
ofthe Cedar Fh1|s! Company on the bonds secured by the mortgage of 
1866. In rçsspect to tbat indorsement, it may be said that it does not 
impose aiiyôliligîition jupon the Illinois Central Railroad Comjjany, even 
by way pf estoppel., , There was no act upon the part of that company, 
in respect to, thé bjonds or thàt indorsement, Irom which an esioppel could 
arise. Tjie ipdorsement was not made at the instance or by thé direction 
ofthe Illinovs Central Railroad Company. So farâs.the record shows, it 
was entirely the Work of those interested in the negotiation oi the bonds 
secured by tlie mortgage of September 22, 1866. The facts set out in 
th(e indorsement are true. But if the parties making it, or causing it 
tp bemade, om^tted to state the additional fact that the very instrument 
containing the ai^çumption ofthe lease pf the Cedar Falls road expressly 
prçvided Jor the terinination of the leâse of the Dubuque road at the end. 
pf 20 2fears, at î;he pleasure of the Illinois Central Railroad Company, the 
responsibility for such omission is upori them, and not upon the latter 
cpnipani'. ,, . , ^ 

The resuit is t^^.t,,as the ren tais due the Cedar Falls Qopipanyup tp 
October 1^ lâiâTj jpn which day its road was sijrrendered tp.tbe Dubuquef 
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Gompany, were fuUy paid by the Illinois Central Railroad Company be- 
fore the commencement of this suit, tliere is ùo grbund ■whatever tbr à 
dedree against that corporation. As to it, the original suit must be dis- 
missed, with costs against the plaintiff. 

In respect to the jurisdiction of the court to proceed in the cross-suit 
àfter ihe dismissal of the original suit as to the Illinois Central Railroad 
Compa.ny, we are of opinion that a final decre^ niay be passed de- 
termining the validity of the lease o^ 1866 as between the Dubuque 
and Cedar Falls Coœpanies, and the right of the trustée in the mort- 
gage of 1866 to the funds in court. ïhe original suit is based Upon 
that lease' as a valid instrument for ail the purposes embraced by itj ând 
a part of the relief sought is a deeree establishing the validity of the 
lease, and subrogating the trustée to ail the rights of the Cedar Fàlls 
Company under it, with sole aUthority, in view as well of the default 
of that Company and its embarrassed financial condition, as of its àUèged 
failure to collect and prpperly apply the rehts and profits accruing from 
the mortgàged property, to receive, sue for, and hâve possebsioh of such 
rénts and profits for the piirposes expressed in the mortgage. Now the 
relief sought by the crdÉié^bill is directly connected with the subjeot-màt- 
ter of thé original suit, and^ is of an affirmative character. The <à>oss-aïiit 
strikes at the foundation of the trustee's claim to the fuhds in court, nàme^ 
ly, the lease of 1866, and asks a deeree to proteetthe Dubuque Company 
from any suit upon it, either by the trustée or by the Cèdar Falls Company. 
We percéive no difBcultyarising out of the established rules of equity in 
the way of à comprehehsîve deeree in thé cross-suit that will déterminé 
finally, as between the Dubuque Company and the Cedar FallS Company, 
the efficaey of the lease of 1866, and therefore the right of the trustée, 
Jesup, tô hâve ând Collect therents arising from that instrument.' Kings- 
hury V. Bmkner, 134 U. S. 650, 676, 677, 10 Sup. Ct. Rep. 638; Hurd 
v. Case, 32 111. 45, 49; Jones v. SmUh, U 111. 229-232; Lloydv. Kirk- 
wood, 112111. 329, 336. In Story'sEq. PI. § 399, note, it isSaid: 

"A âistinction should be drawn between a cross-bill which séeks affirmative 
relief as to otiier mattersthun those brought in suit by the bUl, yetproperly 
connected therewith, and; a eross-bill which is filed simply as a means of dé- 
fense,. since there are rules applicable to one class which do not apply to.the 
otber. T^us a dismissal of the original bill carries the cross-bill with it, when 
the latter seeks relief by way of défense; but it is otherwise, and relief inay 
stUl be given upon the cross-bill, where affirmative relief is sought therêby as 
to collatéral matters properly presented in connection with the mattérs ad- 
judged iu the bill." - 

So, in Œamley v. Dunsany, 2 Schoalês & L. 718, liord EtboN Said; 

"The défendant chargeable bas a right to iiisist that lie sliail npt- be liable 
to be madé a, défendant in another suit for the same matter that njày tlien be 
decided between him aud his co-defendant, and thé co-defehdaht'inay insist 
that he shall not be obligea to institute another suit for a matter tbM -may 
then be adjudged between Ihe défendants; and, if a court of equity refuaed BO 
to deeree, it would be a good cause of appeal by either défendant. " ;,,;:; 

Seé, sàso, Ladner V. Ogâen^ Bl Misa.' Biii WofreUv.Wadei 17 l^iif a, 
96; Eagland v. Broadnaa;, 29 Grat. 401. ^ . o - ;;■ ;; ; 
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Nor is the rîght to make a final decree in the cross-suit affected by the 
circumstance that the Dubuque Company and the Cedar Falls Company 
are both Ipwa corporations. As said in Schenck v. Peay, 1 Woolw. Î75: 

"A cross-bill will besustained in a fédéral court, wberea défendant iscom- 
pelled to avail himself of that mode of défense in order to protect himself from 
an injustice resulting to hitu from the position in which the cause stands, al- 
though the parties, plaintifE and défendant, or some of them, are citizens of 
the same state, provid«d the défendants in such bill are already before the 
court, and are, as parties to the original bill, subject to its jurisdiction." 

Jones V. Andrews, 10 Wall. 333; Krippencbrfv. Hyde, 110 U. S. 276, 
4 Sup. et. ^Kep. 27; OoveU.v. Heyman, 111 U. S. 176, 179, 4 Sup. Ct. 
Rep. 555; Pacific Raûroad Oo. v. Missouri Pac. R. Co., 111 U. S. 505, 
622, 4 Sup. et. Rep. 683; Gumbel v. PUUn, 124 U. S. 131, 144, 8 Sup. 
Ct. Rep. 379; Johnson v. Christian, 125 U. S. 642, 646, 8 Sup. Ct.Rep. 
989,1135. 

Is, then, the Dubuque Company entitled to a decree requiring the sur- 
render and cancellation of the lease of 1866? To what extent the Cedar 
Falls road, whencompleted, would bring business to the Dubuque road, 
and what was the probabUity of the construction of roads in Minnesota 
that wo\ild connect that road over the Cedar Falls road with the cities of 
St. Paul and Minneapolis, were matters in respect to which ail parties 
connected with the lease of 1866 had equal opportunity for information. 
Indeed, they were matters about which neither party could well mislead 
the other. Standing in the light of the actual results of the lease, as 
now depicted, it is easy to see that those representing the Dubuque 
Company in making that lease would hâve done well, if, out of abun- 
dant caution, they had made its continuance dépendent upon the con- 
struction, within a reasonable or fixed time, of a road or roads directly 
Connecting Mona with St. Paul or Minneapolis. But such error of judg- 
ment, if itcan besocalled, upon the part of the directors of the Dubuque 
Company, does not justify the cancellation of the lease. The évidence 
of their iailure in that particular mode to guard its interests, if at ail 
pertinent to the présent inquiry, can only be so in its remote bearing 
upon other propositions embodying the principal grounds upon which 
the cancellation of the lease is sought. Those propositions are that the 
individuals chiefly instrumental in fastening the lease of 1866 upon the 
iDubuque Company for the term of 40 years were prevented from exer- 
cising a sound or impartial judgment in its behalf, by reason pf their 
Personal interest in, and their relations witb, the Cedar Falls Company; 
that they occupied at the time such relations of trust to the Dubuque 
Company as forbade them from representing it in a matter in which their 
private interests would be promoted in proportion as the terms imposed 
were hard on that corporation and bénéficiai to the Cedar Falls Company; 
that the contraot in question, nominally one of lease, was yet one that 
cannot properly be enforûed at law or in equity, being in its inception 
fraudulent and against public policy, and therefore one against which the 
affirrpative relief asked should be given, ail parties in interest being be- 
fore the court. 
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This proposition, so far as it imputes actual fraud in the matter of the 
lease, is not sustained by the record. We are of opinion, upon a carefui 
review of ail the évidence, that those who participated in the making of 
the lease, whether on the one side ov the other, believed in good faith 
that the completion of the Cedar Falls road to the Minnesota state Une, 
and the leasing of it by the Dubuque Company for a term of years, at 
a reasonable rental, was important to, if not imperatively required by, 
the interests of both companies, each of which was at that time in such 
financial condition as to excite uneasiness in the minds of parties inter- 
ested in their prosperity. We cannot perceive that there was any pur- 
pose npon the part of those to whom fraud is now imputed either to 
wreck the Dubuque Company, or to impose unnecessary burdens upon 
it for the purpose of giving increased value to the bonds and stock of the 
Cedar Falls Company. No one at that time doubted that the Cedar 
Falls road, if completed, wouldbeavaluablefeederof the Dubuque road. 
And there was a hope, which unfortunately for ail concerned was not 
realized, that the Cedar Fails road would shortly or ultimately form a 
link in a continuons line of road or roads Connecting the Dubuque road 
directly with the cities of St. Paul and Minneapolis. The only matter 
that was the subject of serions discussion was as to the amount of rent 
to be exacted from the Dubuque Company for the use of the Cedar Ff^lls 
road. And that question was not determined in a corner, or without 
full opportunity to consider it. In the face of the report made by Mason 
and Blackstone, disinterested and compétent experts, as to what would 
be a reasonable rental to be paid by the Dubuque Company, upon the 
basis of a completed road in good condition, the presumption of fraud 
should not be indulged, çimply because it may now appear, as the resuit 
of circumstances not foreseen, or not deemed at the time of sufficient im- 
portance to be guarded against, that the rent stipulated in the lease is 
larger than the business over the Cedar Falls road really justified. 

Much stress, in this connection, is laid upon the évidence tending to 
prove that the amount of bonds and stocks allowed by the Cedar Falls 
Company to those constructing its road was largely in excess of the 
actual cost of construction. Whether such be the fact or not, we need 
not stop to inquire. That is a matter between the Cedar Falls Company 
and those receiving its bonds and stock in payment for construction. It 
does not, in any wise, concern the Dubuque Company, nor elucidate the 
real issues in the présent case. If it were truethat, under ail the circum- 
stances as they existed in 1866, including the dépréciât ed value of the 
bonds and stocks of the Cedar Falls Company, the amount allowed by it 
for construction was too large, that fact would not show that the Dubuque 
Company is entitled to a decree canceling the lease which it made of 
the Cedar Falls road. The question belore the Dubuque Company in 
1866 was whether, in justice to its stockholders, it could afford to pay the 
proposed rent for the use of the Cedar Falls road. The décision of that 
question did not dépend upon the amount the Cedar Falls Company 
might pay, in stocks and bonds, for the construction of its road, but it 
did dépend upon the amount of business that would probably be done 
v.43F.no.8— 32 
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on the Gèdar Falls road after it passed, ùnder the leàse, to the control 
of the Dubuque Company, and affer its completion to Mona. There 
"waa no concealment or misreprèsentation as to the business donc over 
the 14 miles of road cohstrUcted béfôre the'lease was made. And as to 
the business that would be dôtie on the èntire line when cotnpleted to 
Mona, and as to the probability ofultimate connection; over ôther roads 
with St. Paul or Minneapoliis, tliese wëre matters about which diflferences 
ôf opinion would exist, and wére tô be determined in the light of what 
là cailéd "ràilroad expérience." 

Lobking at ail the factâ'and circumstahcès, we are of opinion that the 
dirfectôr6_ of the Dubuque Compaïiy, including those ^ho, at the time, 
weré holders of the bonds ànd stocks of the Cedar Falls Company, and 
expécted to bècome intereîsted in constructing the Cedar Falls iroad to 
Monà, ^eré not guilty of actual fraud in leasing the Cèdar Fàllè road 
TlpDh the terras prescribed in the instrument of September 27, 1866. 
The iease seèms to hâve beeti nùade in the exercise of an honest judg- 
•ineiit upbn fheir part as to what, under àl! the circumstances, the best 
iiïteré^tà of both companies absolutely demanded. Thé ekcéss, if any, 
of thé réfits agreed to be paid by thé Dubuque Company, over what the 
biisinê^'of the Cedar Falls roàd justified, is not such as to- raise a pre- 
sUmptiori bf fraud upon the partof thbse causing the Iease to be made. 
At mpét, it would only shoW errbr of judgment in respect to a matter of 
busiiiessi 

Recûfi'ing to thè màîii proposition advaneed by the Dubuque Com- 
pany, wenext ihquire whether the Iease of 1866 should be adjudged 
void iipon grourids of public policy arising ont of the relations of trust 
which Jesup and others, at the time, held to that company. Without 
stàtirig in détail the procèedings of the varions meetiBgs of the board of 
directôrs pf thé Dubuque Company at which the subject of the Iease was 
mentioned or discussed, it is sufficient to say that the Iease Was approved 
by niùè dîrôctorS. ' Of that number, five, Morton, Knox, Stout, Schuch- 
ardt, and Robb, had no interest whatever in the Cedar Falls Company 
as stockholders, bondholdërs, or creditors, and aU of that five, unless 
Robb was an exception, were large holders of the stock of the Dubuque 
Company. Of the remaining directôrs, Jesup, Frost, Smith', and James, 
were at the time holders of outstanding bonds ànd stock of thé Cedar 
Falls Company, the value of which would be increased by the comple- 
tibn of the road. Indeed, it is a fàir inference from the testimony that 
the directôrs of the Dubuque Companj' who were not interested in the 
Cedar Falls Company looked to Jesup, James, Frost, and Smith, or some 
pf them, to provide the means for the completion of the Cedàr Falls road 
to the state line. It is also true that the foUr directbrs last named ex- 
pécted to become holders bf the bonds aûd stock issuéd on account of 
thè additional road to be cohstructed from Waverly to Mona. While 
twb bf that number, Jesup and James, were large holders of the stock of 
thè Dubuque CorQpany,their interests in thç Cedar Falls Company were 
greater than in thè bthèr company. It is not, therefore, to be questioned 
that, when the Iease of 1866 was made, Jestip, Frost, Smith, and James 
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were in a position where their private interests in connection with the 
Cedar Falls Company might conflict with their duty as directors of the 
Dubuque Company. They were on both sides of the question as to the 
lease of the Cedar Falls road upon the terras stipulated. As stpckholders 
and bondholders of the Cedar Falls Company, they were interested in 
binding the Dubuque Company to pay the highest possible rent. As 
directors of the Dubuque Company, their duty was to protect it against 
burdens that could not be prudently or salely assumed, and to advance 
its interests in eyery proper way. 

Thèse facts being admitted or proven, the inquiry yet remains, to what 
extent do they affect the validity and binding force of the lease or justify 
a decree of cancellation? The attention of the court has been called to 
Wardell v. RaUroad Go., 103 U. S. 651, 658. That was a case of a con- 
tract authorized by railroad directors pursuant to a scheme by which 
they were to share with the other party large sums to be realized from 
the contract. The court said : 

"It is among the rudiments of the law that the same person eannot act for 
hjmself, and at the same time, witli respnct to the same inatter, as tlie agent 
of another wlVose interests are conllictmg. « * * ïhe law, therefore, 
will always cundemn the transactions of a party on his own behalf. wlien, in 
respect to the matter concerneil, lie is the agent of others, and will relieve 
against thenj wlienever their enfoicemeiit is sensunably resisted. Directors 
of corporations, and ail persons who stand in a Qduciary relation to olher 
parties, and are clothed with puwer to act for them, are siibject to this raie. 
They are not pemiitted to occupv a position which will conflict with the inter- 
est of parties they represent and are bound to protect. They eannot, as ag -nts 
or trustées, enter into or authorize contracts on behalf of otheis for whom 
they are appointed to act, and then personatly participate in the benefits. 
Ilence ail arrangements by directors of a railroad coinpany, to secnre an 
undue advantage to thetnselves at its expeiise, by the formation of a new 
Company as an auxilinry to the original one, witli an understandinj? that they, 
or Bonie of them, shall take stock in it, and then tliat valuable coiitracts sliall 
begiven to it, in the profits of which they, as stoskholders in the hew Com- 
pany, are to share. are so many imiawful devices to enrirh tliemselyes to the 
détriment bf the stockhoklers and credilors of tbe original conipany, and will 
be condf mned whenever properly brought before the court for considération." 

The case from which the above extract is made, and others of like 
character, are cited as requiring a decree canceling the lease iu question 
as void upon grounds of public policy. 

We do not think that the casçs referred to justify such a decree in this 
case. A contract, in the name of a corporation, by its board of directors, 
is not void, if otherwise unassailable, simply hecause some of the di- 
rectors, constituting a niinôrity, used their position with the efiFect, or 
even for the purpose, of adyancing their persnnal interests to the iryury 
of the conipïiny they assumed to represent. The lease hère iij question, 
as we hâve seen, was àpproved by the nine directors of the Dubuque 
Company i five of whom had no personal ends to subserve by iniposing 
Upon the Company a leaSé that was unrcasonable or harsh in its ternis. 
On the contrary, as alrèady stated, atleast four of that five were bôlders 
of tbe stock of the Dubuque Conipany, and therefore interested to guard 
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it against unnecessary or improper burdens. "We need not înquire as to 
the extent of their information touching the facts bearing upon the ques- 
tion of the proposed lease. It is sufEcient to say that they approved it, 
and that their approval was not, so far as the record shows, obtàined 
through misrepresentation or concealment by their co-directors, who, in 
view of their personal interest in the Cedar Falls Company, ought not to 
hâve participated in deciding the question of lease or in the making 
of the lease. An instructive case upon this point is tt S. Rolling- 
Stock Co. V. Atlantic & G. W. R. Co., M Ohio, 450, 465. That was a 
suit upon a contract by a railroad company for rolling stock. The con- 
tract was approved by eight directors of the former company, (the whole 
immber of directors being thirteen, but only eight acted,) two of the 
number acting being also directors of and interested in the rolling-stock 
Company. The défense was that the rent was not fair, nor the contract 
binding, because of the iiiterest which some of the directors had in the 
rolling-stock company. The court said : 

"If it be granted that the conflrmation of the contract by the defendant's 
board of directors, at the meeting of August 2, 1872, was voidable in equity 
at the élection of the company, for want of the présence at that meeting of the 
board of a quorum of directora who weré not directors of the plaintifif, it nev- 
ertheless appears that the board was composed of thirteen persons, a clear 
majority of whom were affected with no incapacity to act for the best inter- 
ests of the compuny, and who sustained no fldiiciary relation tothe plaintifif 
whatever. This majority possessed ample power to restrain and control the 
action of the minority, and, if the contract was voidable at the option of the 
company, it had full power to express the conapany's élection if it saw fit to 
avoid the coiitract. Ttie fact that some of the peisons composing this major- 
ity might vote with those who were members of both boards, and thereby 
ereate a majority in favor of the contract, would in no wise affect the validity 
of the transaction, nor relieve the board from the duty to move in the matter 
if they desired the company's escape frôm liability. We hâve not, upon the 
most diligent research, been able to flnd a case holding a contract made be- 
tween tWo corporations by their respective boards of directors invalid, or void- 
able at the élection of one of the parties thereto, from the mère circumstance 
that a minority of its board of directors are also directors of the other com- 
pany. Nor do we think sueh a rule ought to be adopted. There is no just 
reason, where a quorum of directors austaining no relation of trust or duty to 
the other corporation are présent, partiel pating in the action of the board, 
Why such action should not be binding upon the company, in the absence of 
such fraud as would lead a court of equity to undo or set aside the transaction. 
If the inere fact that the minority of one board are members of the other gi ves 
the company an opportunity to avoid the contract without respect to its f air- 
ness, the same resuit would foUow where such minority consisted of but one 
person, and notwithstanding the board might consist of twenty or more. In 
our judgment, where a majority of the board are not «dversely interested, 
and hâve no adverse employment, the right to avoid the contract or trans- 
action does-not exist without proof of fraud or unfairness; and hence the fact 
that flve [outof thirteen] of the defendant's board of directors were members 
of the plaintifl's board, whatever may hâve been its opinion of defendant's 
right to disaflirm or repudlate the contract. If exerciaed within a reasonable 
time, did not disable the défendant from subsequently afflrming the contract, 
if satistied with its terms, or rejecling it if not; nor did it relieve it from the 
duty to exercise its élection to avoid or rescind within a reasonable time, if 
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not willing to abide by its terms. That it did not do this, nor take any steps 
towards its disafflrmance, but continued to act under it for nearly two years 
and a half , receiving the rolling stock, for the use of which it stipulated, and 
with wliicli it operated the whole of its road for the whole of said period, 
making payment for such use in accordance with the rate fixed by the con- 
tractors, very clearly appeais from the admitted facts. * * • Hence the 
conceded facts clearly establish a ratiflcation of the contract, and prevent the 
the défense from denying its validity." 

In determining the weight to be given to the considérations of public 
policy that hâve been pressed with so much force, the court cannot ig- 
nore the fact that mofe than 20 years elapsed after the lease in question 
was made before any action was taken by or in behalf of the Dubuque 
Company to hâve it canceled. During that long period no warning 
was given by it, or by its officers or stockholders, that any question could 
or ever would be made as to the integrity of the lease of 1866. 
On the contrary, at a meeting of its stockholders hôld March 16, 1869, 
a resolution apprbving and ratifying the lease of September 27, 1866, 
was confirmed by a unanimous vote of those présent in person or 
by proxy, 27,394 shàres being represented at the meeting. Thèse pro- 
ceedings were spread at large upon the records of the Dubuque Company. 
Now, it is said that during the whole period of 20 years while the Cedar 
Falls road was controlled by the Illinois Central Kailroad Company, 
Jesup was either président or in control of the Dubuque Company, had 
possession of its records and papers, and dominated its proceedings, and 
that it was not iintil he and the direetors whom he controlled resigned 
in 1887 that the Dubuque Company was in a position, or was able, to 
ascertain the facts, and take such steps as would right the wrong alleged 
to hâve been done to it in 1866. What facts? It is inconceivable that 
the fact of the lease of the Cedar Falls road to the Dubuque Company, 
as well as the terms of the lease, were not known, or could not easily 
hâve been known, to every director and stockholder in the Dubuque 
Company. If direetors or stockholders of that company were igno- 
rant for 20 years of the terms of the lease, it was because they were 
guilty of the grosseet négligence in not making inquiry on the subject. 
So far from the direetors or stockholders of the Dubuque Company be- 
ing kept in ignorance of the lease or its terms, the company discîosed 
the exact situation in its annual report of January 1, 1867. In that re- 
port it was said: 

"Since the last annual report, this company bas leased the Cedar Falls and 
Minnesota Railroad, constructed a distance of tourteen miles from the junc- 
tion to VV^aveiiy, and to be constructed sixty-two miles from Waverly to the 
state Une, for forty years from the Ist of January, 1867, at a rent of $1,500 
per mile, and the f urthersum of 35 per cent, of ail gross earnings exceeding 
453,500 and not exceeding $7,000 per mile per annum, and 30 per cent, of ail 
gross earnings exceeding the sum of $7,000 pèr mile per annum. This road 
has already been a valuable contributor in bringing business upon yourroad. 
Waverly leceives and forwards more freight than any station west of Du- 
buque." ' 

The proof satisfactorily shows that this report went to the stockhold- 
ers of the Dubuque Company. But if there was no proof on the subject, 



502 FBPEEAL BBPOETEB, vol. 48. 

it would be presumed ait this îaté day that it was kno*n to them, or 
that ievei'y stockholder coqM know, if he triéd to know, ail the facts. 
Dùïirig ail that titifiè the;Dubûque Compàïiy, its ôflScérs and stockhold- 
e¥8, hâVé^ïëmainéd silçiit, ,iiot phly ieaving the Illinbîs Central Ràilroad 
Company to treat the leasé of September 27, 1866, as valid and binding 
uponthç Dubuque Company, and thereforetobe assumed bythe former 
Company during its possession of the Cedar Falls road, but inducing, as 
may be r^^sonably inferredj the holders ot the stock and bonds of the 
Cedar E'ftll.s Gpmpany to believe that the rental agreed to be paid by the 
Dubuque Company could be looked to as a security for the full term of 
40 years.; This silence a,n:d delay upon the part of the Dubuque Com- 
pany cannotbe.exçused uponthe ground suggested in its answer, namely, 
that 80 long as the lllinpis Central Eailroad Company agreed topay,and 
paid, jthe rient pf the Cedar Falls road, it was of "no moment" to the 
stockholders of the former company what was the amount of such rent. 
That suggestion {issumes that the question of the çontinuauce of the 
le^se concerned only the Dqbuque Company. But it was of moment to 
the Cedar Falls Company, its bondholders and creditprs, to say nothing. 
of its stockholcjers, to know whether that lease wapto be carried out ac- 
cording to its terms, and whether the Dubuque Company intended to 
dispute its bjnding force. If, at the instance of the latter company, or 
of its stpukholders, the lease had been abrogated sbortly after it was ex- 
ecuted, it ma.y be that the Cedar Falls Company could hâve made with 
other railroad corporations arrangements quite as, favorable as those set 
forth in that lease, Tha Dubuque Company had no right, therefore, to 
treat it as a validi Jpase, to be respected by the, Cedar Falls Company 
and by the Illinois Central Railroad, Company, solong as the latter re- 
tainetl possession of the Dubuqu)e road, but to be repudiated as soon as 
the Illinois Çentr/il,Pailroad Company ceased to be under an obligation 
to assume it. 

The suggestion that the facts eptitling the Dubuque Company to a d©- 
cree cancejing the lease could not hâve been discovered by it until its 
own road was turned baçk to it by the Illinois Central Railroad Com- 
pany, and until after the élection olnew director? iq,1887, bas no sub- 
stantial ground upon which to rest. Hère is a lease of arailroadj whicb 
was treated as yalid, and acted upon by aU the parties concerne<i for 
more than 20 years. At the expiration of that long period the lessee 
company asks a cancellation of ,the leasjs because of certain l'acts which 
it claims to havejust found out, but which its stockholders and direct- 
ors eitherknew or could easily hâve ascertained at any time within the 
past 20 years.' It may be literally true, as alleged, that the partioular 
individuals in contrôl of the Dubufc|ue Company, wheh thq cross-suit was 
cpmnienced, as wçll as i^jose npvf holding the. majority of its stock, did 
not acquire knowledge of ail the facts connected with the making of the 
lease until shortly betore the coiiuneneement of the présent litigation. 
After thb surrenderof the Dubuque road by the Illinois Central Railroad 
Company, the latter company, with information as to every iact bearing 
upon the question of the, reasonableness of the rental âxed in the lease 
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of 1866, pardhaseij, in its bwn' name, or in the Jïatne ofi othera, a part 
of the stock -of the fornier coicpany, .and a new board ôf directors was 
dected friendly to it orin its interest. And before thei oross-bill was 
filed the Illinois Central Railroad Company had becoine the owner of 
nearly ail the stock of the Dubuque Company, with full knôwledge upon 
its part of every fact now relied upon for the cancellation of thelease of 
1866. In shortj that company, after running the Gedar Falls road for 
20 years, and thereby àscertaining, to its own satisfaction, that the bus- 
iness on and over it did not justify the rental the Dubuque Company 
agreed to pay,acquired substantially the whole of the stock of that comi- 
pany, and is the bénéficiai party in interest seeking the cancellation of 
the lease. ,0f the right, of the Illinois Central Company to purchase the 
fitook of the Dubuque Company, no question is made. But when the 
latter company allèges its ignorance, until after the new board was elected 
in 1887, cif the facts connected with the lease of 1866, it must be taken 
as referring to those now in control, and to those who are now its stock"- 
holders. Evén if such ignorance existed upon the part of some of those 
who became stQckholders ôf the Dubuque Company after that corpora*- 
tion resumed possession of its road , that circumstance cannot shut out of 
view the fact that those who were in any wise interested in the Dubuque 
road, eitheraa: directors or stockholders, when the lease of 1866 was 
made and for 20 years thereafter, knew, or oould eaaily hâve ascértained, 
ail the circumstances attending the exécution of that instrument, as well 
as the nature of its terms and conditions. 

Takiflg ail- the évidence together, the court m^ust proceed upon the 
ground that means of knôwledge, plainly within' reach of stockhold- 
ers by the exercise of the slightest diligence, is in légal efifect équivalent 
to knôwledge, and that the fact of the lease, as well as its terms, were 
fully known to eaçh stockholder and to every officer of the Dubuque 
Company for 20 years and more prier to this litigation. Woody. Car- 
pmter, 101 U. S. 135, 143; Neio Albany v. Burke, 11 Wall. 96, 107. 

The fundamental error in the argument for thé Dubuque Company is 
in the assumption that the lease was absolutely void by reason of Jesup 
and other, directors,: who were interested in the Cedar Falls Company, 
having participated in the making of it. We bave already indicated that, 
so far as the lease depended upon the action of the board of directors, its 
technical validity was placed beyond question by the approval of the 
majority of the directors, no ohe of whom then or ever had, so far as the 
record shows, any interest in the Cedar Falls Company. But to avoid 
misapprehension ît is well to Say that, in the judgment of thec^urt, the 
lease wpuld not bave been void, even if a majority of the directors of the 
Dubuque Company occupied the same relations to the Cedar Falls Com- 
pany that Jegup, James, Frost,; and Smith did when the lease was made. 
Jt would.at most, bave been simply voidable at the élection of the Dubuque 
Company, or, in a propet casev at the suit of its stockholders, and that 
élection; must bave been ejcercised , or the suit broughtv within such: time 
as was reasonable, taking into considération ail the facts and circumstances 
of the case, including the nature of the property that w^s the subj^t, of 
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the lease. Thîs last principle is illustrated in Oïl Co. v. Marhury, 91 U. 
8. 587; Gas Oo. v. Berry, 113 U. S. 322'; and Leavmwmih Go. v. EaU- 
way Go., 134 U. S. 688, 704, 10 S.up. Ct. Rep. 708 et seq. If, as was 
expected, the completion of the Cedar Falls road bad been foUowed by 
the construction of roads in Minnesota Connecting Mona with the cities 
of St. Paul and Minneapolis, it may be that the lease of 1866 would bave 
been very profitable to the Dubuque Company; in wbich event the courts 
would net bave listened readily to an application by the Cedar Falls 
Company, after an unreasonable delay upon its part, to set aside the 
lease upon the ground that some of those representing it were at the 
time directors or stockholders of the Dubuque Company. So, if the 
lease had been in fact bénéficiai to the Dubuque Company, and if, for 
that reason, a majority of its directors and stockholders had desired to 
hold onto it, the court would not necessarily, at the instance of a minor- 
ity of directors and a minority of stockholders, bave set it aside simply 
because some of; its directors were at the time personally interested in 
promoting the welfjwe of the Cedar Falls Company; though the fact that 
such directors, constituting a minority of those acting, participated in 
making the contract, would cause the whole transaction to be closely 
scrutinizèd to the end that the rightsof complaining stockholders, how- 
ever small in number, mightnot be sacrificed by those who were bound to 
protect their interests. This shows that the lease was not void because 
of the relations of some ofthe directors of the Dubuque Company to the 
Cedar Falls Company, and that it would not bave been absolutely void 
if the majority, of such directors approving the lease held such relations 
to the lessor company. 

The rule is a wholesome one that requires the court, in cases of merely 
voidable contracts, to withhold relief from those who, with knowledge of 
the facts, or #ith.full opportunity to ascertain the facts, unreasonably post- 
pone application for relief. A contract not wholly invalid when exe- 
cuted, nor prohibited by law as relating to some illégal transaction, and 
which is therefore voidable only, may become, by the acts of the parties 
or by long acquiescence,binding upon them, especially where the nature 
of the property which is the subject of the contract is such that its value 
may be atfected by its relations to other property of like kind, and by 
the changing business of the country. If, after the making ofthe lease 
'of 1866, the directors and stockholders of the Dubuque Companj' had 
held a meeting, dnd, with knowledge of the i'acts, or with the means of 
asceiiaiuing them, h'ad declared, in words, that they would postpone ap- 
plication to bavé the lease set aside until they found out by operating 
the. Cedar Falls road whether.it was remunerative or not to them, or un- 
til the Illinois Central Railroad Company ceased to be under obligation 
to pay the stipulated rent, the case would not bave been in point of law 
materially différent from what it appearsto be from the record before us. • 
In so holding the court does not départ from thesalutary principles an- 
nounced in WardeU v. Railroad Go.., and approved in numerous cases.^ 

>5 Sup. et. Rep. 525. 
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On the contrary, while thatcase holds that the law wîll always condemn 
the transactions of a party in his own behalf when in respect to the 
matter concerned he is the agent of others, it also déclares that the court 
will relieve against them "whenever their enforcement is seasonably re- 
sisted." Seasonable résistance cannot be predicated ofacaseof amerely 
voidable contract, where the party complaining bas not simply been 
silent for 20 years, but with knowledge of the facts, or with full oppor- 
tunity to ascertain them, bas enjoyed the fruits of the contract, and 
treated it as valid. 

The court is of opinion that, independently of any question as to the 
statute of limitations of lowa, in which state the contract of lease was 
made, and was to be executed, the Dubuque Company is estopped to 
dispute the binding force of the lease of September 27, 1866, and, there- 
fore, is not entitled to a decreé of cancellation. 

Other points than those above discussed are raised by the cross-bill, 
but they are not insisted upon in the printed arguments, and are not, in 
the judgment of the court, of sufficient importance to be noticed. 

Let a decree be prepared and submitted to the court, recognizing the 
right of the plaintitf, Jesup, as surviving trustée in the mortgage of Sep- 
tember 13, 1866, to receive the iunds nowin the registry of the court, 
and containing such other provisions aa may be proper and not incon- 
sistent with this opinion. 

Judge Blodgett, who participated in the hearing and décision of this 
case, concurs in the views expressed in this opinion. 



PoTTER V. TiBBETTS et (Û. 

{Circuit Court, D. Minnesota. September 18, 1890.) 

Pbe-Emption Claims — Entkies — Lasd-Offioe Kulings. 

Tbe tenant of a pre-emptor cannot himself pre-empt tho samelandupon hearing 
tbat bis landlord's entry bas been canceled and vacated by the land-omce, when it 
af terwards turns ont that such cancellation was void, and was vacated by the com- 
missioner of the gênerai land-ofilce. 

John B. and W. H. Sanbom, for complainant. 
W. P. (Mough, Geo. Gray, Bigdow, Flandrau & Sqiiirea, F. M. Dudley, 
Jas. McNaught, and WiUis & WiMrd, for défendants. 

Nelson, J. A suit in equity is brought by the complainant, assert- 
ing title to the N. E. J of the N. E. i of section 26, township 47, range 
27, located in this district. The légal title is in a corporation désigna ted 
as the Lake Superior & Puget Sound Land Company, and it is charged 
that this Company holds it in trust for complainant, and he prays for a 
decree ordering a conveyance of the same, and for other and further 
relief. ... 
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.i Thefollowing afé'thefacts : -, ,, 

lit is admitted that the knd ip contrdversy haa, ever sînce the survey 
thereofy been! locatèd in the district d lands subject to sale at the United 
Stateô land-ofl&ce in St. Gloud, Minn. That said lands were surveyed, 
and the townsbip "plat thereof filed with the commissioner of the gênerai 
landrofflce, and a copy filed with the register and receiver at St. Cloud, 
Miim., May 28i 1872. That the défendant Nathaniel Tibbetts filed bis 
decïaratory statement August 22, 18.72, for the N. E, i of the N. E. i 
of section 26, the S. E. i of the S. É. i of section 23,: the S. W. i of 
the S. W.;i of section 24, and the N* W. i of the N. W. i of section 
25, towoship47 N., of range 27, alleging çettlement Se>ptember 13, 1870. 
That al} the above-described landSjWere and are within the limits of the 
grantof lands to the Northern Paciûc Railroad Company, by the act of 
congress approved July 2, 1864, That A>ugust 13, 1870, the Northern 
Pacific Railroad Company filed a plat of the gênerai route of its line of 
raiilroad, extending opposite and past the land in çontroversy. That the 
land was within 20 miles of and on said line of gênerai route. That 
September 15, 1870, the secretary qf the interior ordered withdrawn 
from sale or location by homestead or pre-emption entry, ail odd-nura- 
bered sections of said line of gênerai routei and within 20 miles thereof. 
That: said. otder of withdrawal waa receiMed, at the localjand-office at St. 
Cloud, Minn., September 24, 1870. That October 12, 1870, said rail- 
road Company filed an amended map of gênerai route in the' office of the 
commissioner of the général land-office. That said above-described lands 
are on said line of gênerai route, as indicated by said amended map and 
gênerai route, and within 20 miles thereof. That November 7, 1870, 
the secretary of the interior ordered the withdrawal from sale or location, 
homestead or pre-emption ehtry, ail the odd-numbered sections on said 
amended line of gênerai route, and within 20 miles thereof, and that 
said order of withdrawal was received àt the local land-office at St. Cloud, 
Minn., November 17, 1870. That the Northern Pacific Railroad Com- 
pany definitely located the line of its said railroad extending opposite to 
and past the said lands, and within 20 miles thereof, and on the 20th day 
of November, 1871, duly fiiled in the office of the commissioner of the 
général land'offiee a plat of that portion of said line so definitely located, 
extending opposite to and past said land hereinbefore ciescribed. That 
prior to January 6, 1873, the said Northern Pacific Railroad Company 
had located, constructed, and equipped its said railroad along the said 
line of définîte location, through the township and range aforèsaid, and 
fully completed and equipped its said line through said township and 
range, as provided by said act of congress; and on January 6, 187i{,the 
eame was duly accepted by the président of the United States. On the 
âdiday of September, 1872, the défendant Nathaniel Tibbetts was per- 
mitted to prove up his pre-emption settlement and occupation of said 
laod, and that therecords.of the local land-office and of the gênerai land- 
office show that the said tracts of land were entered and paid for by the 
défendant Nathaniel Tibbetts on that day. That on the 7th day of April, 
1873, the entry of said tracts of land by Nathaniel Tibbetts, which waa 
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made by Geoigîa Agrîcùltural Collège scrip, number 10,054, was can- 
celed and vacated, and that Exhibit C, attached . to the answer herein, 
is a correct copy of the letter of the commissionef ofthe gênerai land- 
office, canoeling said entry* and that from the décision contained in said 
exhibit no appeal was taken by the delendant Tibbetts to the secretary 
of the interior, That the records of the gênerai land-ofiBce and local 
land-office show that the coinplainant, Warren Pottet, filed a declaratory 
statement, number 4,511 , December 6, 1873, for the B. J of the N. E. i, 
and the N. } of the S. E. i of section 26, township 47 N., of range 27 
W-, alleging settlement September 6, 1873. That on the 6th day of 
February, 1874, the commissioner of the gênerai land-aflBce changed the 
décision made by him in the letter of April 7, 1873, asappears in Exhibic 
D attached to the answer of the défendant corporations in this action, 
and permitted the delendant Nathaniel Tibbetts to enter the S. W. i of 
the S. W. i of section 24 at $2.50 per acre cash; and on the 9th day of 
April, 1874, the commissioner of the gênerai land-office ordered the 
whole case of the défendant Nathaniel Tibbetts reopened in and by his 
letter, (Exhibit E,) attached to the answer of the défendant corporations. 
That on the 13th day of July, 1874, the complainant, Warren Potteï, 
made an application to make proof of his pre-emption, settlement, and 
claim, and to enter and pay for the E.} of the N. É. i, and the N. i of 
the N. E. i of section 26, township 47, range 27; and on the 19th day pf 
December, 1874, the commissioner of the gênerai land-office directed 
the local officers to order a hearing to détermine the rights ofthe parties 
to the tract in controversy, namely, the N. E. i of the N. E. i of section 
26, township 47, range 27. That on the 7th day of January, 1875, cita- 
tions were issued by the registar and recel ver at the St. Cloud office, setting 
the 12th day of February following for a hearing, at which it appears 
by the records that both parties appeared , and that the complainant, War- 
ren Potter, offered his proof of pre-emption, settlement, and occupation 
and improvements. That on the 15th day of June, 1874, the acting 
commissioner of the gênerai land-office made the ruling and décision in 
the case which appears in Exhibit H, attached to the answer herein of 
the défendant corporations. That on December 19, 1874, the commis- 
sioner of the gênerai land-office issued the letter of instructions to thé reg- 
ister and receiver of the St. Cloud office, a copy of whicK is hereto at- 
tached and marked "Exhibit A." That upon this final hearing the register 
and receiver of the land-office simply took the testimony offered, and 
transmitted it to the gênerai land-office, and on the 20th day of October, 
1876, the commissioner of the gênerai land-office made the décision, a 
copy of which is Exhibit I of the answer herein of the défendant cor- 
porations; and, upon an appeal to the secretary of the interior, an opinion 
was rendered, a copy of which is Exhibit K of the answer of the défend- 
ant corporations herein. 

It is admitted that Exhibits A and B, attached to the défendant cor- 
porations' answer, are correct copies of the orders of withdrawal made 
September 15, 1870, and November 7, 1870, along the Unes of gênerai 
route of the Northern Pacific Railroad Company. 
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It is acîmîtted by the parties that the cancellation of the entry of the 
land in controversy by Nathaniejl Tibbetts, contained in Exhibit C, was 
made without any notice whatever to Nathaniel Tibbetts, or any other 
parties in interest, and that, upon receipt of said exhibit at the local 
land-office at St. Cloud, a written notice thereof was forthwith sent to 
Nathaniel Tibbetts by the land-officers at that point, and that the same 
was received by him. ' 

It is admitted that the following was the rule of practice of the gênerai 
land-office and the départaient of the interior in regard to appeals dur- 
ing ail the tiœe that proceedings were had in the gênerai land-office and 
the department of the interior relating to the entry of the land in con- 
troversy, namely: 

"(33) Àny party aggrieved by the rejection of his daim has a right to ap- 
peal from the décision of the register and receiver to the commissioner of the 
gênerai land-office. Siich appeal, however, with tbe reasons therefor, must 
be filed with the land-offlcers within thirty days from the day of their décis- 
ion, accompanied by the rejection papers, if aiiy; also with any argument the 
party desires to file. Thèse papers will then be forwarded by the district 
land-offlcers for review and décision. ïheir report should set f orth the nature 
of the claim, whether homestead, pre-emption, timber culture, railroad, min- 
erai, swamp, or other state sélection, with the name of parties, description 
of land, number of âling, entry, list of description, and date of hearing. No 
appeal will be entertained unless sent up through the district land-offlce. The 
party may still further appeal from the décision of the commissioner of the 
gênerai lànd-ofBce to the secretary of the interior. This appeal must be taken 
within sixty days after service of noticié upon the party. It may be filed with 
the district land-offlcers, and by them fotwarded, or it may be flled with the 
commissioner, and must recite the points of exception. If not appealed, the 
décision is by law made final. (Section 2273 of the Revised Statutes.) After 
appeal thirty days are usually allowed for the flling of arguments, and the 
case is thenséàt tothe secretary, whose décision is final and conclusive." 

It is adniîtted, subject to the objection of the complainant, that it ia 
immaterial that Exhibit D, attached to the défendant corporations' an- 
swer, is a true and correct copy of the eomOiissioner's décision of Febru- 
ary6, 1874. v ; 

It is admitte,d that on the 13th of March, A. D. 1874, the said de- 
fendant Nathaniel Tibbetts, in aCcordance with said modified décision of 
the conimissîoner of the gênerai land-office, entered said S. W. i of the S. 
W. è of soction 24, township 47 N., of range 27 W., and paid for the 
same in cash. 

. It is admitted, subject to the objection on the part of complainant, 
that it is immaterial that Exhibit D is a correct copy of a portion of the 
records of the gênerai land-office relating to the application of Nathaniel 
Tibbetts to be allowed to change the alleged date of his settlement in his 
declaratory statement to August 5, 1870, and to enter the lands described 
in his declaratory statement. And I find that Exhibit E, attached to 
the défendant corporations' answer, is a correct copy of the letter of the 
commissioner of the gênerai land-offiçe, dated April 9, 1874. 

It is admitted, subject to the objection on the part of the complainant 
of immateriality, that Exhibit F, attached to the défendant corporations* 
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answer, is a correct copy of the letter on file in the gênerai land-ofïice 
dated May 15, 1874, written by the attorney of the défendant the North- 
ern Pacific Railroad Company. And I find that Exhibit G, attached to 
the défendant corporations' answer, is a correct copy of the letter of the 
commissioner dated May 28, 1874. 

It is admitted that Exhibit H, attached to the défendant corporations' 
answer, is a true and correct copy of the letter of the conimissioner of the 
gênerai land-office dated June 15, 1874. 

. It is admitted that on the 25th day of Jnne, 1874, cash entry was 
made of ail the said lands described in Tibbetts' original declaratory 
statement, in the name of said Tibbetts by the parties in interest, and 
that said lands passed to patent nnder said entry, and that the légal title 
to the same is now in the défendant the Lake Superior & Puget Sound 
Land Company. 

It is admitted that the complainant is a qualified pre-emptor. And 
I find that Tibbetts having made an affidavit subséquent to the cancella- 
tion of his pre-emption entry by the land commissioner, that his settle- 
ment on the land in suit was as early as August 5, 1870, before the map 
of definite location of the Northern Pacific Railroad had been filed, and 
before withdrawal by the secretary of the interior of the odd sections had 
been ordered. I find that the railroad, by its counsel, addressed a com- 
munication to the commissioner of the gênerai land-office inter alia, 
saying: "I am authorized to state that the company will interpose no 
objection to the rehearing of the case, [the Tibbetts claim,] and with- 
draws from any contest for said land." I also find that on September 
4, 1872, when Tibbetts' application to prove up was pending, the com- 
pany filed a written consent that he beallowed to enter the land without 
opposition from the company. I find that after the entry of land by 
Tîbbetts on the llth of September, 1872, he sold and conveyed, with cov- 
enants of warranty, for a valuable considération, the land in controversy 
to Thomas H. Canfield, which deed was duly recorded, and on Decem- 
ber 17, 1872, Canfield sold and conveyed the same land to the défend- 
ant the Lake Superior & Puget Sound Land Company. I find that Tib- 
betts had no talk with any person in relation to the purchase of the 
land until February, 1871, and this conversation was, in substance, that 
Canfield came to him and asked if he was the man that claimed this 
land, and said that if there was a station built on the place he wanted 
the first chance to buy, a privilège from me. I find that complainant 
first settled on the land upon which he filed his declaratory statement 
■for pre-emption as a tenant of défendant Tibbetts, and occupied a house 
belonging to him; and that after the entry of Tibbetts had been canceled, 
as heretofore stated, he built one of his own, made some improvements, 
and filed his statement upon being informed that the land was public 
land, subject to entry by the local land-ofiicers. 

Conclusion. The caucellation of the Tibbetts' entry vl'as without any 
authority of law, and his settlement and occupation of the land in con- 
troversy did not conflict with the railroad grant. The testimony did 
not shOw that Tibbetts had agreed to sell the land to Canfield or the 
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Lake Supôrîor & Puget Sound Latid Company, ôr did àny act which 
would makèliis entry fraudtilénï, ànd authorize the lahd, department by 
àny piocëèdin^s to set aside his prç-ètnptioii; nor can thë court say that 
he côirimitted a fraud on tbxs prie-emption law. Canfiëld or his grantee 
had no notice of the cancellation, and no opportunity to contest the 
right cf the commissioner of the land-office to do so; and,.if the power 
couid hâve been legally èxercised, it is null and void as to them. The 
coinplainant could not change his right as lessee to that of pre-empt6r, 
under the circuinstances. He was not the first settler on the land, un- 
der the pre-emption laws of the United States. Neither Canfiëld nor the 
I:^ke Superior & Puget Sound Land Company are prejudiced by there- 
turn of the land scrip to Tibbetts^ or auy other action of the land de- 
partment, subséquent to the rights acquired under the deed from Tib- 
betts and wife to Canfiëld. 
Decree will be entered dismissing the bill. 



In re Mason. 
(District Court, D. Minnesota. September 8, 1890. 

1. United States Comkissioner-^Disobsdiekoe op Sttbpœna — Contbmpt. 

A uommiBsioner of the circuit court bf the United States bas no power in a crim- 
inal proceeding be fore him to arrest a yritness who refuses to obey a subpœna, and 
compel him to answer tben and there for acontempt 

2. Sahb. 

Tbe power to punisb for contempt is the highest exercise of jndicial power, and 
isnot an incident, to tbe mère exerci^ of judicial functions; and such power can- 
not be upheld upon inferences and iiùplications, but must be expressly conferred 
by law. 

At Law. On pétition for haima corpus. 

M. D. Munn and D. W. Lawler, for petitioner. 

J. M. Shaw, for respondent. 

Nelson, J. On August 28, ,1890, a pétition was presented to me 
signed by John H. Mason for a writ of habeas corpus. The pétition is 
sworn to, and states in substance that said Mason was imprisoned and 
restrained of his liberty by J. C. Donahower, who is the United States 
marshal of the district of Minnesota; and that the cause of such confine- 
ment or restraint is a certain pretended warrant or order, issued by R* 
R. Odell, as United States circuit court commissioner, within and for the 
district of Minnesota, directing the said Donahower, as marshal, to ar- 
rest the petitioner for contempt in not obeying an âlleged summons of 
said commissioner, which pretended warrant, as the petitioner is ad- 
vised, issued without authority of law. A writ of Aa6eo« corpus was 
ordered and issued, and the marshal made the foUowing return: 
" United States of America, District of Minnesota — ss.: 

"1 hereby certify and return that in obédience to the annexed writ I here- 
with produce the theréin named John H. Mason, and bavé him now befure 
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the court as commanded in the said writ; and I further certify and retnrn that 
the said John H. Mason is now in my cuBtody, under and by virtueof a cer- 
tain writ, issued by oneB. B. Odell, Esq., a commissionerof the circuit court 
of ttie United States, a true and correct copy of wbich said writ is hereto at- 
taehed. J. C. Donahower, TJ. S. Marshal." 

A copy of the warrant attached to the return is as foUows: 

"U. S. OF America, Distbiot of Minnesota, City of Minnbapolis, 
"The Président of the United States o/ America to the Marshal of the Dis- 
trict of Minnesota, Greeting : 
"You are hereby commanded to arrest John H. Mason, and immediately 
hâve John H. Mason belore B. B. Odell, commissioner of the circuit court of 
the United States, in and for said district, at his office. No. 1121 Northwest- 
ern Guaranty Ijioan Building, in the city of Minneapolis, state of Minnesota, 
then and there to answer for a contempt by him committed in npt attending 
before B. B. Ôdel], tlie said commissioner, thougb legally summoned. 
[i. S.} "Given under my hand and officiai seul this 27th day of Aug., 1890. 

"E. E. Odell, 
"Commissioner of the Circuit Court of the United States for the District of 
Minnesota." 

The petitioner in traverse of the retum of the marshal denîed that he 
has committed any contempt as recited, and dénies that he was sum- 
moned to appear before the said commissioner; and also dénies that 
the commissioner hadany légal right or authority to issue the writ, and 
that his détention and imprisonment are unlawful, and that he is entitled 
to his dischargé, The pétition and return of the marshal, with the ac- 
corapanying papers, not givîng sufficient information of the proceedings 
before the commissioner upon which he acted in issuing his warrant, and 
causing the arrest of the petitioner to be brought before him, then and 
there to answer fora contempt by him committed in not attending before 
him, a writ of certiorari was issued for a complète transcript, which has 
been produced and filed. In the report of the commissioner, a copy of 
the suramons or subpœna is attached, which it is alleged in the warrant 
the petitioner disobeyed. It is in the folio wing words: 

"United States of America, District of Minnesota^»». 
"The Président of t?ie United States of America to t?ie Marshal of the Dis- 
trict of Minnesota, Qreetinu : 
"You are liereby commanded to summon John H. Mason, Andrew Dickey, . 
and O. O. Eandall, if they be found in yoiir bailiwick, to be and appear be- 
fore me, B. E. Odell, a commissioner of the circuit court of the United States 
for the district of Minnesota aforesaîd, at my office, 913, etc., Guaranty Loan 
Building, city of Minneapolis, in said district, on the 26th of Aug., 1890, at 
2 o'cloçk F. M.,to give testimony and the truth to say in a cause pending be- 
fore me wherein the United States is complainant and William Fulfords and 
others défendants. 

"In behalf of complainant. 

"Hereof fail not under penalty of law, and hâve you then and there this 
writ. 
"Given under my hand this 22d day of Aug., 1890. 

«E. R. Odkli,, 
"Çomniissionçr of the Circuit Court of the United States for the District of 
Miànesotà." 
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Indorsed: 

"I received thia writ * * * and served the same by copy as foUows: 
Fersonally ou J. H. Mason at 10 o'clook a. m., on tbe 26tb day of August, 
1890. J, C. DoNAHOWKR, U. s. Marshal. 

"Per "W. S. Daggett, Deputy-Marshal." 

Uj)On this hearing of the habeas corpvs, the petitioner was called to 
contradict the return of the officer of personal service. Without coii- 
sidering whether or net the évidence is sufïicient to overcome the truth 
of the return, I will proceed to consider the principal question which 
has been urged. The sutlstantial and controlling question presented for 
détermination relates to the power of a commissionerof the circuit court 
of the United States in a criminal proceeding before him to arrest a citi- 
zen who refuses to obey a subpœna to appear as a witness and compel 
him to answer then and there for a contempt. Before coming to the 
considération of this question, it is proper to say that the commissioner's 
report of the proceedings shows that on the 21st of August, 1890, a com- 
plaint, sworn to before another commissioner of the circuit court of the 
United States in this district, and upon which a warrant was issued for 
the arrest of certain alleged ofifenders against the laws of the United 
States, was presented to Commissioner Odell, and the persons who had 
been arrested appeared; and, according to the transcript of the proceed- 
ings of the commissioner, were arraigned, and gave separate recognizances 
for their appearance before him on August 22d, at 2 p. m. On that day, 
défendants with counsel appeared , and a spécial attorney of the govern- 
ment; and, by agreement and consent of défendants, an adjournment 
was had until 2 p. m., August 26, 1890. The transcript states that this 
adjournment was requested by défendants' counsel for the purpose of 
determining whether défendants wanted an examination, or waived it. 
On agreement of counsel, the commissioner ordered the défendants to 
report to him as early as 2 p. m., August 25, 1890, whether they wished 
examination or not, and the subpœna was issued to John H. Mason, re- 
turnable August 26, 1890, which previously appears Verbatim. Per- 
mission was given to the United States attorney to fîll other names in 
the subpœna. On August 25, 1890, counsel notified the commissioner 
that the défendants would not waive examination, and requested and 
"demanded a hearing; whereupon the commissioner sent notice to the 
spécial attorney of the government that the défendants demanded exam- 
ination. On the 26th of August, at 2 p. m., the accused persons, with 
their counsel, and the spécial attorney, Mr. Baxter, appeared, and moved 
that an adjournment be had until September 6th upon an affidavit 
which, among other things, stated that two persons, naming them, were 
niaterial witnesses for the government in this proceeding, without whose 
testimony it cannot safely proceed to the hearing of this matter, and that 
he was informed by their employers that they were out of the state, and 
would not return before September 15, 1890. Other reasons are given in 
the affidavit for an adjournment, which it is not important to state. 
The commissioner declinéd to grant the reqUest of the government for 
the adjournment, and called John H. Mason who had been sùbpœnaed 
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as a witness. The witness not appearing, the marshal was ordered to 
bring him into court on adjourned day thereof; and cause was adjoumed, 
as stated, uhtil August 27, 1890, at 2 p. m. On the latter day, Mason 
not appearing, an attachment was issued for his arrest, which is the 
. warrant recited by the marshal in his return to the writ of habeas corpus 
as the authority for holding the petitioner. An adjournment was had 
until August 28th, at 10 A. m. On this adjourned day, at 2:30 p. m., 
the government, through the district attorney, moved for a continuance 
for 10 days, which the commissioner denied; and the district attorney 
then requested that he be allowed to withdraw the complaints, and that 
the prisoners be discharged. The commissioner inforined the district 
attorney that this could not be done; whereupon he withdrew, and thé 
commissioner adjourned until the 29th, and a new subpœna was issued 
for J. H. Mason. The service of this writ of habeas corpus was reported 
by the marshal at that day, through a deputy, to the commissioner. 
On the 29th, the second subpœna for Mason, issued August 28th, was 
retumed, served, and the commissioner caused the marshal to call John 
H. Mason, who did not answer. Adjournments were had from day to 
day, for the reason that said witness was not présent, up to the time of 
the service of the certwrari. 

The method pursued by the commissioner is not the usual one of con- 
ducting criminal accusations. The United States district attorney, or an 
attorney appointed by the government for a spécial purpose, according 
to ail authorities, is the officiai représentative of the government in 
criminal prosecutions. I cite only one: Confiscation Cases, 7 Wall. 457. 
His requests within reasonable limita are entitled to considération. A 
commissioner, as a committing magistrate, should never refuse a re- 
quest by the government for a reasonable time to collect and procure 
proofs for the purpose of inquiring whether there is a probable cause of 
an ofifense against the laws, and particularly so when the proceeding un- 
der the state law for the arrest and commitment of offenders gives the 
Btate a right to an adjournment on proper showing. And it can seldom 
happen that a commissioner will feel bound to investigate the charges in 
case the district attorney déclines to prosecute. Of course, when a crim- 
inal prosecution has been instituted before a commissioner, and the ao- 
cused persons hâve been arrested, and the time fixed for the examination, 
the district attorney has no authority to dismiss the proceedings, and an 
unwillingness of the government représentative to proceed will not pre- 
clude the commissioner from investigating charges brought before him 
properly authenticated; but it has been found by expérience that it is 
more conducive to the orderly administration of justice, for the protection 
of the citizen, and the complète vindica,tion of the laws in discovering 
and punishing offenders, to let the government représentative, who is 
appointed for that purpose, and upon whom the duty is imposed of ob- 
tairiing the proofs, inquire whether there is probable cause under the évi- 
dence coUected of any offense against the laws, and conduct an exami- 
nation, if necessary. The report of the commissioner shows that the 
government représentative declined to act in the prosecution before tlie 
v.48F.no.8— 33 
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commissip^er . in jits présent form; and it.becomes a serious question 
whether the ends of justice demand an examination whep the law of- 
ficers of thetgoyernment, under oath,. déclare that important testimony 
cannot be th^n pbtained. What purpose would be subserved by such 
a course of prdiçeedipg? If the évidence on an examination is insuffi- 
cient to hold the accused party, or no évidence is produced, he must be 
discharged; but such discharge is not a fiuality to investigation for the 
same offense, and it may well be doubted whether the watchful solicitude 
of the law over the personal liberty and sepurity of the citizen necessarily 
imposes on the commissioner the duty of inyestigating alleged charges on 
évidence regarded by the government représentative as insufBciect. The 
government should be held to reasonabïe diligence in procuring and pro- 
ducing prppls, and if no proofs are presented the accused should be dis- 
cha,rged; but it would seem most uijusual, if not indiscreet, for a com- 
missioner to refuse the gpyernment a , reasonabïe opportunity to collect 
the, test JDîony. In the case of U. S. v, Worma, 4 Blatchf. 332, the dé- 
fendants, on a prelimipary warrant fpr examination, were committed 
fpr an: unlimited time. They were imprisoned some two inonths with- 
out any steps being taken for their ex-amination. The court on an ap- 
plication for their discharge decided that the adjournment should be for 
a time certain, and th^t the cpmmitmçnt was erroneous, but that, where 
cause is shown on the part of the gpvernment for further delay to pror 
cure testimony, great .diligence should be required. in its procurement, 
and, in case of neglept, l^he commissioner should dLscharge the accused 
persong, and while. the court considered the imprisonment expeptionable 
and irfçgular, it refrairjed even Irom dispharging the parties on the gov- 
emnjei^t representatiye,^reeinlg to a speedy hearing of the case. The com-, 
ufiissioner, bowever, pqnsidering that his duty required the continuance, 
of tbe pxamination, proceeded on his own motion to subpœna witnesses 
in behalf of the gbyernipent, and toiarr^t for contempt a disobedience 
of his summons. .1 listened attentively to the very able and ingénions 
argument of Judge Shaw, in favor of sustainirjg the ppwer of the com- 
missioner to arrest and punish for contempt; and if he is correct in the 
construction pf section 1014, Rev. St. U. S., that ail the laws of the 
state of Minnesota which give justices of the peace spécial powers, among 
which is th e po>ver to pupish witnesses f9^ contempt in the examination 
of offenders, a,,re conferred by implication upon commissioners by that 
section, ihen his positipn is impregnable. Certainly there is no express 
language giving that power. It is necessary then tp look to this section 
and see if the broad construction contended fpr is correct. By that sec- 
tion, undoul^tedly, congress intended tp assimilate the proceedings for 
the arrest, imprisonment, and bail, as the case may be, to the mode of 
procédure prescribed by the laws of the severalstâtes, and as exercised 
by. justiceSjipf the peaçe when açtiqg ^S; arresfing, examining, and com- 
mittitig ma^strates. It is then clsiinied by cpunsel that the power to 
examine gives< tjie right to subpœna witnesses, and,, as an incident to it, 
the power to enforce obédience to the subpœna by arrest and punishment 
fpr contempt. ; i . i;,. 
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To arrest aqd.pvîiîsli fpr a conternpt is the highest exercise of judicial 
power, and belonga to jndges.of courts of record,, or superior courts. 
Where jurisdiction exists there can be no review. A pardon by the ex- 
ecutive is in most cases the mode of release. This power is not, and 
never bas béeiij an incident to the mère exercise of judicial function, 
and such power cannot be upheld upon inferences and implications, but 
must be expressly co'nferred by law. A very learned, elaborate, and 
well-considered discussic^n of this question is iound in the case of In re 
Ke7rigan, 33 N.,,^. Law, 344, which was apprpvéd in Rhinehart y. Lance, 
43 N. J. JjaW) 311. In this casé the recorder, of the city of Hoboken, 
by law, possessed ail powers conferred on justices of the peace in the 
several counties of the state. The justices of the peace had the power 
by law to arrest, examine, and commit ofiénders; and it was claimed 
that, this being a judicialfunotion, the authority to punish for contempt 
was incident to its exercise. While admitting that sorae authoritative 
text>-writers seem to havé supposed this was the law, the learned court 
pointed out that this assumption was destitute of. aUthority, and was 
sxplained by the indeônite use of the word "commit,^' (or "imprison," 
which is the language under section 1014,) and in not discriminating 
between its use iri the sensé of committing in default of bail to answer 
before a criminal court on indictment, and the power to commit by 
way of punishment. The learned judge, speaking for the court, shows 
that by the common laW only .courts of record could punish contempts, 
and that the powers of a justice of the peace at common law were 
originally miaisterial entirely» consisting chiefly in preserving the peace, 
receiving complaints, issuing summons or warrant, taking the exami- 
nation of witnesses, and of the informant, and bailing or committing 
the accused, but no English case is found directly asserting the power 
to punish for contempt. But there is authority of the courts of the 
United States directly upon this question. In Re Perkins, on habeaa 
corpus before Circuit Court Judge Gresham, the particular ^question 
raised hère was decided. Judge Gebsham said: 

"It is a stretch of language to saythat the punishment of a witness for con- 
tempt, and by a comrnissioiier, is a necessary part of the usual mode of pro- 
cess against offenders, or essential to the exercise of any power expressly con- 
ferred on him by the fédéral law." 

So in Ex Parte DoU, before the late United States Judge Cadwai,adek, 
in 1869, (7 Phila. 595.) Doll had been arrested on complaint made by 
an officer of the internai revenue for failing to appear and testily in re- 
lation to his income. At the examination, before the commissioner, an 
order was made that. "Doll produce his books before the commissioner, 
or be committed for contempt." On refusai to comply, he was commit- 
ted. Upon the hearîng, the power of the commissioner to arrest and 
punish for contempt was raised. The judge, in discharging the pris- 
oner for the irregular proceeding of the commissioner, inter alla, said that — 

"He very much doubted even the power of congress to invest a commissioner 
with the autliority in a proceeding originally instituted before him to siim- 
marily commit a citizen for an alleged contempt. This was an exercise of the 
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judicial power of the United States, which, «nder the constitution, could net 
be intrusted to an ofHcer appointed and liolding bis office in tbe mauner in 
which thèse commissioners were appointed and held their offices." 

In the celebrated case of KUbourn v. Thorripson, involving the question 
of the power of the congress to arrest and punish a witness for contempt 
(103 U. S. 182) in refusing to answer questions before a committee of 
the house, Justice Millee, speaking for the court, among other things, 
Said: 

"The constitution déclares that no person shall be deprived of his life, lib- 
erty, or property, without due process of la w, and it has been repeatedly held 
by the .United States suprême court that this means a trial in vrhich the rights 
of tbe party shall be deuided by a court of justice appointed by law and gov- 
erned by the rules of law previously established." 

I agrée with Judge Gresiîam that — 
"We only look to the state of Indiana [in this case Minnesota] to ascertain 
the mode in which powers expressly conferred on commissioners by the féd- 
éral statute shall be exercised, * * * and it is not neeessary to the due 
exercise of the power to arresti examine, and bail that commissioners should 
hâve authority to punîsh for contempt. " 

It is stated that the commissioner had the authority to arrest the peti- 
tioner for the pùrpose of taking him before some court having authority 
to punish for contempt, and that he was about to do this. I can see no 
distinction between the power to décide that a contempt has been com- 
mitted, and forthwith arrest the person, and the authority to punish. 
The arrest is for the purpose of punishment, and if the commissioner 
had no power to punish he could not deprive the petitioner of his lib- 
erty, however short the time might be. 

I bave given this ease such examinaition and reflection as opportunity 
has afforded, and hâve reached the conclusion that the commissioner had 
no jurisdiction to issue a warrant for the arrest of the petitioner. If 
wrong, there is a higher tribunal which can correct the error. The pe- 
titioner îs disoharged. 
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In re Aliano. ' ' 

In re V arasa. 
(Circuit Cmi/rt, 8. D. New TorU. September 8, 1890.) 

Immigration— Conviots—'Who Akb. 

An immigrant who bas been conricted in the oonntry from wbich he came of aa 
, assault with a deadly weapoo. and bas served tbe term of imprisonment imposed, 
is a convict, witbin tbe meaning of tbe act regulating immigration. 

At Law. 

A. C, AstarUa, for relators. 

Abram J. Rose, Asst. U. S. Dist. Atty. 

Lacombe, Circuit Judge. The relators, by theîr own admission, were 
fonnd guilty in the country from which they came of an assault with a 
deadly weapon. They were sentenced to two and four months' impris- 
onment, respectively, and .bave served their terme. They are dearly 
convicts, within the meaning of the act regulating immigration. 



Tn re Ceoss et al. 
(Dîsirtct Ccnirt, E. D. North CaroHna. June 3, 1890.) 

1. Extradition — Objection to Tbial— When to bb Taken, 

Wbere an indicted person, wbo bas escaped to Canada, and against whom an 
extradition warrant bas been issued, réturns to this country voluntarily, under an 
agreement that be sball only be tried for the offense for wbicb he bas been indicted, 
and be is tbereupon tried and convicted, tbe objection that) the crime for wbicb be 
was tried was not an eztraditable offense must be raised at tbe trial in order to 
be available. 

S. Same— Habeas Corpus— Jubisdiction op Fedbbai. Cotiet. 

An application for the release of sucb person on habeas eorpiis, beoause not tried 
for an extraditable offense, does not raise any question under tbe constitution, 
treaties, or laws of tbe United States. 

8, Same— FOBGERT. 

The treaty of 1843, between the United States and Great Britain, which provided 
for the extradition of persons charged with forgery, allows tbe extradition from 
Canada of s fugitive who is chargea with an act which was forgery by the laws of 
Great Britain in 1842. 

At Law. Pétition for habeas corpus, 
W. B. Henry, for petitioners. 

Seymoue, J. Charles E. Cross and Samuel C. ]^Vbîte file tbeir péti- 
tion for a writ of habeas corpus. It thereby appears that they are con- 
fined in th^ çounty work-house of Wake county under a judgment pro- 
nounced by the superior court of that county upon an indictment charging 
them with forgery. From the original judgment in their case an appeal 
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wastaken to the suprême court of North Carolina, where it was afBrmed, 
(7 S. E. Rep. 715,) and thence the prôceedings were carried by writ of error 
to the suprême court of the United States, upon the contention that the 
ofiense for which défendants, were îhdictéd was cognizable only in the 
fédéral courts. The suprême court having affirmed the judgraent of the 
suprême court of North (Sarolina, (132 Uv S; 131, lO'Sxip: Ct. Rep. 47,) 
the sentence of the state court is now beiug çarried out against the petir 
tipp^e^S, ., ,!ybey novy allège that theirjrnprisonment is illégal and void, 
as being in violation of the treaty of 1842 between the United States and 
Great Britaiii. Thé fàctë ùpôn which it is contended that the treaty bas 
been violated are as follows: In April, 1888, the prisoners, fearing ar- 
rest, as they state, "sought and obtained an asylum in the dominion of 
Canada," whither they were pursued by F. H. Busbee, Esq., the Unit- 
ed States attorney for this district, àcting in that capaçity, and also as 
agent Ibr the state of Noï^h Carolina, audj one G. D. Heartt. Thèse two 
gèntlejnen carried with them ail necessary papers for the extradition of 
dei'endants, and caused them to be arrested in Canada. While under 
arrest détendants entered into a,n agrëement to return to North Carolina, 
àhd therëùpbn the extradition prôceedings wêre abandoned. The agrëe- 
ment is iti' thèse wordsV 

" Toronto, Ontario, April 3, 1888. 
"In the Matter of the Extradition of Chas. E. Cross and Sam O. White. 
Representing the state of Nortli Carolina in thematter of adjusiment pending 
against Clias. E. Cross and Sam C. Wliite in the sujierior court of tlie county 
of Wake, and as United Statt-s attorney for theeastern district of North Cartv 
lina, charged witli tlie prosecution of ail offenses against the United States in 
said district, I stipulate and covenant to and wilh said Cross and White that, 
if they shall suiTénderthernSëlvesto Charles D. Heàttt, tlie person designated 
by the président of tl>e United States tp reieive them under the extradition 
laws, without aiiy prpceéding under the, extradition actp and shall, so far as 
they' naày De able. aid ih the delivéïy tothe spécial recéiyer of the State Na- 
tional IJahk (ïf- H. Bushèe)of the monëy broiight by them to Canada, and 
shall return iwithaaid Héarttand passe lo the state of Korth Carolina, there 
to be dealt with àccordittjî to law, I will not inslitute, br permit to be insti- 
tuted, in the courts of ^the United States, any indietment or prosecution for 
Hny offense under the national ban king laws; and that in bebalf of the state 
tïtere shall be no prosecution: instituted rigainst them, or eitber of them, other 
tiian those for wliich extradition is or was al)out to be sought, to-Wit: (1) 
Anindictment for forging.a promisspry note for $6,250, (describing it;) (2) 
ai^ indictiçerit forfovging a pioniissory. note for $7,500, (describing it;) (3) 
an. indjctment for forging âpromissorynote for $5,800, (describing it.) Tliat 
said Cross ànd White shall be received upon like conditions as if they had 
been extradited upon thèse prosecutions, and none other. 

' "CE. Choss. 

: "Sam C. White. 

"F. H. BuSBEE. 

"In ail cap^çitîes." . , 

In pursMabce ot this iagreement défendants retiirned to the United 
Statesj and ;wére tried for forgery, and convictëd. The indictment upon 
which thôywere tried is annexed t6 this pètîtiori-. It was found, at 
Marph, termj'4888, befôre extradition proeeedifagi weïe begun, or the 
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agreement which was substituted for them was ipade, and charges the 
défendants with forging a promissory note for $6,S50, purporting to be 
signed by D. H. Graves and W. H. Sanders, "with intent to defraud, 
contrary to the fonn of the statute," etc. Petitioners aver tbat, under. 
the above-cited agreement, they were entitled to the same immunities 
that they would hâve been entitled to had they been regularly extraditedj 
and that had they bepn regularly extradited they could only bave been 
tried for common-law forgery and uttering; no other kind baving beeUi 
çontemplated upderthe treaty of 1842. They say that they were in fact 
tried and convicted of a statutory forgery and uttering differing from 
common-law forgery in proof and degree of punishment, and that there-. 
fore they bave been: tried for a différent offense from that for which they 
might hâve been extradited. I ara of the opinion that it appear^ from 
the pétition itself that the party is not entitled to the writ. If that be 
so, the court ought not to grant, as is astfed , aO. order to show cause, but 
should refuse to make any order other than a.deoial of the writ. Rev. 
St. § 755. I do not mean to say that a writ or an order to show cause 
ought to be issued in no case where the court entertains an opinion ad- 
verse to; the petitioner. The question may be one of sufBcient novelty 
or importance to justify an argument or notice; but in the matter at bar 
there is nothing to justify further investigation. I will briefly assign 
several reasons, any one of which is fatal to the petitioners' right to the 
writ: , 

1. The matter is res adjudkata. If Cross and White were put upon 
trial in violation of an agreement between the state's agent and them- 
selves, they should hâve taken the objection in tbé.superior court of Wake 
in such a wày as to hâve enabled them totake it to the suprême court,, 
when the record was carried there by the writ; of certiorari. They- can- 
not be allowed to take their case to the court of last resort in this way, 

2. Petitioners were tried in strict confornaity to the agreement they 
produce, upon an indictment pending when the extradition papers were 
taken out, founded on one of the notes set out in their agreement with 
Mr. Bnsbee. If the indictment does riot charge an extraditable offense, 
that objection was open to them in Canada. They consented; to come 
to North Carolina to be tried on this very indictment. 

3. The indictment sets forth facts which constitute forgery at common 
law; but it is not conceived that that is material. Sinùé the récent case 
of U. S.v. Ramcher, 119 U. S. 407, 7 Sup. Ct. Rep. 234, it is settled that 
a défendant who bas been extradited bas a right to exemption from trial 
for any other offense tban that for which he bas been surrendered; until 
be shall bave had an opportunity to return to the countr}' from which he 
had been taken. The treaty of 1842 provides for the delivery, mutually,: 
to and by the respective governments of the United States and Great 
Britain of ail persons charged with the crina«s of murder, asSault with 
intent to murder, piracy, arson, robbery, or forgery. Without doubt 
the treaty çontemplated only such acts as were, in 1842, held in the two 
countries to constitute the offense specified. Forgery is not to be con- 
fined to forgery at common law, but includes ail acts that were forgery 



520 FEDERAL {tEPOBTËB , Vol. 43. 

in' England and the United States at thei date of the treaty. If since 
that date ttny state should hâve passed a statute giving the name of for- 
gery to some act not so càlled before, — as, for example, lo oral false rep- 
résentations, — such false représentations, although desigaated as forgery, 
would not' constitute au extraditable offense under the treaty. But thèse 
défendants were tried for an offense known in 1842 as "forgery" in ail 
English épeaking' countries. Forgery may be defined at common law to 
be the fraudaient making or altering of a writing, to the préjudice of an- 
other man's right." 4 Bl. Comm. 247. The punishment was fine and 
imprisonment; and forgery, at the time when the commentator wrote 
(1765) it, was by statute a'capital felony. The statute in force in Great 
Britain in 1842 was the act of 11 Geo. IV., and 1 Wm. IV. c. 66. Un- 
der this statute the forgery of a promissory note, before a capital felony, 
was made a felony punishable by either transportation or pénal impris- 
onment; so that neither is the mode of trial nor the punishment of the 
offense charged in the indictment in the case at bar différent from what 
it was either in North Carolina or in England in 1842. 

4. No question arises uhder the constitution, treaties, or laws of the 
United States, and therefore the fédéral courts hâve no jurisdiction. The 
défendants were not extrâdited, and therefore could not hâve been tried 
in violation of the treaty of 1842. The case of Ker v. lUinois, 119 U. S. 
436, 7 Sup. Ct. Rep. 226, was a stronger one than this, for Ker, who 
had taken refuge in Peru, had, pending extradition proceedings, been 
kidnapped in that country, and carried to Illinois for trial. Neverthe- 
less the suprême court held that no case arose under the treaties, laws, 
or constitution of the United States. Conceding, contrary to the fact, 
that the state authorities violated the contract between their agent and 
défendants, there would at most arise either a défense to be iuterposed 
by a plea of abatement to the prosecution in Wake county or an action 
for damages, neither of Which mattérs are relevant to this proceeding. 

The conclusion reached, then, is that the défendants hâve nothing 
whatever to compiain of, since they hâve been tried in strict conformity 
tô their own agreement; that, if they had ever any cause of objection to 
the trial in Wake, they lost it by failing to interpose in apt time a plea 
to the jurisdiction of the case; that no fédéral question exists.because 
the défendants were never extrâdited, but came to North Carolina volun- 
tarily; and, finally, that had the prisoners been extrâdited, and had 
they in proper time interposed a plea in abatement on the grounds 
Btated in their pétition, the fédéral courts, although in such case they 
would hâve had jurisdiction of the question raised, would yet hâve 
been coriipelled to deny the writ of habeas corptis, because it would still 
^have appeared in the pétition and âceompanying papers that défend- 
ants were tried for an offense coming within the terms of the treaty of 
1842, and for the very offense set forth in the extradition papers. The 
motion for a writ of habeas corpus, and also the motion for an order to 
ehow cause, denied. 
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RoBBiNS et al. v. Aueoea Watch Co. 
(CircuU Court, N. D. IlUrwAt. July 81, 189a) 

1, Inpriitgbmbnt of Patents— Estent op Claim. 

The flrst, third, fourth, fifth, and Bixth claims of reissued letters patent No. 
10,631 for a " stem-winding watch," are for a device the diotinotive characteristic 
of which is that the winding and hand-setting engagements are not eSected by the 
direct force of the pushand pullupon the stem-arbor, but are brought about by 
longitudinal movement of the stem-arbor, which brings Into action certain light 
springs arranged to swing the yoke which carries the winding and setting train 
that bas ho positive conneétion with the stem-arbor. Héld, that thèse claims were 
inf ringed by a device accomplisbing the same resuit by means of an osciUating 
yoke carrying a winding and hands-setting train, adapted to be placed in winding 
and setting engagement by the endwise movement of the stem-arbor aotlng on 
springs in such a manner that the engagement is not forced by the direct pusb or 
pull upon the stem-arbor. 

S. Samb — ^What Constitutes Ikfeingemext. 

Patent No. 287,001 for a "watch pendant" covers a device In the stem to lock tbe 
arbor in either the winding or settjng position. Held, that the manufacturer of 
watch mbvements only did not infringe this patent, though his movements were 
adapted to be used In any case fitted with the device covered by the patent. 

8. Same— -NovBLTT, 

The claim In reissued letters patent No. 10,631 for a "stem-winding watch, " for à 
device whereby the shifts f rom tbe winding and hands-setting engagements to éach 
other are not effocted by the direct force of the push and pull upon the stem-arbor, 
but are brought about by longitudinal movements of the stem-arbor, which bring 
into action light springs arranged to swing the yoke which carries the winding and 
setting trains, is novel, though there are several prier patents which effect thèse 
shifts by means of the direct force of the push and pullupon the stem-arbor. 

4. SaME — CONSTBTJCTION OP CLAIMS. 

The claims of a patent must be so construed, If possible, as to uphold the patent, 
and though they may be broad enough to include results as well as devlces, yet, 
wbere the spécifie de vices are set ont in tbedrawings and spécifications, the claims 
should be construed as for the devices there shown. 

In Equity. 

Prindle & Russel and L. HUl, for complainants. 

Bond, Adams & Jones, for défendant. 

Blodgett, J. The bill in this case charges the défendant with the in- 
fringement of reissued letters patent No. 10,63], granted to complain- 
ants, as assignées of Duane H. Church, on the 4th day of August, 1885, 
for a "stem-winding watch," — the original patent having been granted to 
Church, assignor, to the American Watch Company, July 3, 1883, and 
patent No, 287,001, granted October 23, 1883, to Caleb K. Colby for a 
"watch pendant." The improvement covered by the Church patent is 
applicable to the class of watches where the watch is wound and the 
hands set by means of the stem, and consists of an osciUating yoke, car- 
rying upon its under side, pivoted at or near its longitudinal center, a 
pinion, which is so set as to engage with smaller pinions carried at each 
end of the yoke. This central wheel, or pinion, having beveled cogs on 
the under side thereof, which engage with the beveled pinion, whichi is 
set in the line of the stem, and into which the inner end of the stem-ar- 
bor enters a ôhôrt distance, by a square or octagonal opening, so that this 
beveled pinion can be rotated by the stem-arbor. By rotating the stem- 
arbor, motion is imparted to the central pinion of the yoke, whereby 
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such motion is communicated to the two pinions at the ends of the yoke. 
Pasiîing through the ; small beveled pinion with wMch the stem-arbor 
engages is a loose sliding block or bar, which meets the inner end of 
the stem-arbor, for thé jîurpose of a; thrust or puSh motion of the stem- 
arbor, and acts as an extension or. prolongation of the stem-arbor. By 
pressing, the stem-arbor |in>yard this sliâing bar acts upon a spring, which 
throwsr ihe stem winding and setting train into engagement with the 
windîtig ,#hee], which. is dpne by swinging the ypke so as to bring. the 
pinion on one end of it into contact with the winding wheel, when, by 
rotatipgthé iStem-arbor, the watch c^n be wound up,— there being a latch 
in the sheath, or case, of the stem, ichich is arranged to hold the stem- 
atboF'^lthj? extrême of its inwaird niovemeat, whereby the winding wheels 
are kept iii winding engagement,— while, when it iS' desired to set the 
hands, the stem is drawn outwardly, which allows a. spring arranged for 
thatpuppose to swing the yoke ont of winding and into setting engage- 
mettt, ; it will be seen that a latch pr catch in the stem, which shall 
hold thië'Stém-arbor safeiy at the pointe of its extrême inward and ont- 
ward movement, is necessary to the working of this stem-winding and stem 
h^ndâT^'éiting device, and the patettt shows alatch.pr retaining device in 
the stenito look the arboÇ in either the winding or setting position, of 
which CKupch claimed: to be the inyentor, and for which claims were al- 
lowed bim in his original patent; but; on the application for a reissue, an 
interfereriëie was declarèd between himself and Colby as to thèse claims, on 
the hearing of which Golby Was decided to be the prior inventer of the 
Ibcking dèy^çè in the stèm,, and Chprch's claims for ,thai part of his device 
were disallbwéd, and the patent for that feature awarded to Colby. The 
Church patent, therefore, while it contains a description of the latch or 
retaining device in the stem-sheath has no claims covering it, but the 
stem-winding and stem^setting devices of his patent are adapted to be 
used only with some device for locking the stem-arbor in its inward and 
outward positions, and, perhaps, this comment will hold true as to ail 
practicali stëm- winding ànd stem-setting watchesi Infringement is 
charged in &is case of thefi'iist, third, fourth, fifth, and sixth claims of 
the reissued patent, which are: 

"(1) Ab an Itnprovement in stem winding and setting watcKes, à windiftg 
and hands-setting train wjiich is adapted to be placed in engagement with the 
winding wheel or tlie dial-wheels bythe longitudinal moivement of a stem-ar- 
bor that bas po positive, connection with said train, SubstKutialIy as and for 
the purpose epeciaed. * *, * (3) As an improvement in. stem winding 
and setting watclies, a winding and hands-setting train which is adapted to 
be placed in engagement wl'tii the wincjing wheel or the dial-wheels, bythe 
longitudinal Diovetilent of à' atem-arbor, and is normally in engageniënt with 
said dial'WhedS, substantia% as and foi- the purposèset forth. (4) As an 
iojprovement in stem winding. and setting watches, a winding and hands-set- 
ting train which is porm^lly in engagement with the dial-wheels, in combina- 
tion with a rotatablç stem-î^rbpr that has no positiv^ cpnnfction with said train, 
and is «dàptèd to'bè movéd lorigitudinally within the casé stl^W to cause said 
Winding àtiU' liitiids-setting train tb engage With the Wî'ndlng; Wheel, and to be 
simulta^eously disengaged ftoio said dial-vylieels, substanflially as and for the 
purpose sliown and describedu ; (ê) As an improvement' !n stem winding and 
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setting watches, a vrinding and hands-setting train which is normàlly in en- 
gagemerit'wità tliedjal-wliepls.in coiubination with a rotatable longitudinally 
moyabie Stèrii-àrbor that lias no posiUve connection with tlie watcli move- 
ment, and when moved longitudinally to the inner lirait of its motion will 
cause said Windiifg'and setting train to be disengaged from said dial-wheels, 
and engaged witb Wie wînding wheel, and When moved longitudinally to tlie 
ojjter liwit of its motinn will permit said train to de disengaged from said 
windipg wheel, and engaged with said dial-wheels, substantially as and for 
the purpose specifled. (6) As an improvement in stem winding and setting 
watclies the combination of a winding and hands-setting train which is n<)r- 
mally in engagement with the dial-wheels, a stem-arbor having no positive 
connection with saib tram, and an intermediate device which is adapted to 
communicate the longitudinal inward movetnent of said stem-arbor to said 
winding train, and cause the satne to engage with the winding wheel, sub- 
stantially as and for the purpose shown and described." 

The défenses insisted upon are (1) that the patent is void for want of 
novelty; (2) that the daims sued upon are too gênerai, and do not de- 
scribe with suflScient certainty the deviee by which the résulta are ef- 
fected; (3) that défendant does not infringe. 

The distinctive characteristic of the Ghurch device is that the winding 
and hauds-setling engagements are not effected by the direct force of the 
push and pull upon the stem-arbor, which is objectionable, because the 
force of the hand of the opéra tor directly applied is liable to injure the 
délicate cog-wheel mechanisms which are thus forced into contact with 
each other. Thèse winding and hands-setting engagements are brought 
about by longitudinal movements of the stem-arbor, which bring into 
action certaijj light springs arranged to swing thé yoke which carries the 
winding and setting trains. For instance, the watch, as ordinarily car- 
ried in the pocket, is always in the winding engagement, and this is ef- 
fected by pushing the stem-arbor inwardly, to thélimit of its movement 
in.that direction, when it is caught and held by the latch in the sheath 
of the stem. This inwnrd movement of the stem-arbor carriés in- • 
ward the loose slidjng bar or block, N, ae it is càlled in the speci-i 
ficat ion i, which by sùch inward moveinent cornes in contact with and ' 
swings inwardly an afm, ivhich by snch inward ' movement causes' 
a spring to.bear upon the end of the ydke which carries the winding 
train, an,d thercby brings the winding pinion; in contact with the wiod-' 
ing wheel ofthe mainspring. This spring beîng light, if the cOgs of 
thèse whflftis meet exrd on^ or do not mésh, they rest in contact until the 
winding .pinipn, has revolved, when its cogs come at once into engage- 
ment with the jîogs ofthe winding whed, where they are kept in wind- 
ing engagement so long. as. the stem-arbor is held at its inward lirait. 
When the stem-arbor is released from its inward movements and drawn 
ou*wardly, it releases the.arni npon which thè bar, N, has been pressing, 
and anpth^ spring is brougjit into actibn, which swings the yoké outôf 
the winding engagement, and brings the end carrying the hands-setting 
pinion iato contact with the dial-wheels, anid- the cogë ofthe respective ^ 
wheels njesh,, if they happen to meet in the proper relations, and, if not, 
they are retained in contact until the rotation ofthe pinions brings 'the 
cogs into epgagemeat.1 r : 
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ItiwiirbiSBeen from this description, if I bave made it clear, thatthe 
engagetnënts of the pinions of this yoke with the winding and dial wheels 
are efFectèd by the opération of springs, which are brought into opération 
by tho inward and outward movements of the stem-arbor. It is because 
thèse sprint are in their natural position, and notconstrained when the 
parts are in the hands-setting engagements, that the inventor says "that 
thè hands-setting engagement is the normal condition of the mechanism." 
It is not, claimed thatChurch was the first to make A stem-winding and 
stem hands-setting device for a watch. The English patent shown in 
this case, granted in 1844 to Adolph Nicole, shows a device for winding 
a. watch and setting its hands by the stem-arbor, the winding and hands- 
setting train consisting of a V-shaped métal plate, with a pinion pivoted 
near its center, haviug cogs, or teeth, on its outer periphery, and beveled 
cogsoo the under side of its rim. The beveled cogs engage with the 
beveled pinion attached to the inner end of the stem-arbor, which bas an 
endwise movement. This V-shaped métal plate carriesupon its point a 
small pinion, which gears with the large central pinion, so that, by 
rotating the stem-arbor, motion is transmitted to this small pinion on 
the, end of the plate. This V-shaped métal plate is pivoted to the rim 
which holds the movement at its right-hand corner in such a position 
that the small pinion on its point rests between the wiiiding wheel and 
dial-wheels of the watch, and by pressing on the stem-arbor this small 
pinion is swung into contact with the winding wheel, while, when the 
stem-arbor' is drawn outwardly, it brings the pinion Into engagement 
with the dial-wheels. Hère, then, is shown a device for winding and 
setting the hands of the watch by a longitudinal movement of the stem- 
arbor, and the V-shaped plate shown opérâtes substantially in the same 
manner as the oscillating yoke in the Church patent. But the stem- 
arbor was positively connected with the winding and setting train, and 
thèse two engagements for winding and setting were brought about by 
the direct pull and push of the operator upon the stem-arbor, which was 
liable to injure the délicate structure of the small wheèls, if they happened 
to come in contact in such a way as not to directly engage or mesh into 
each other. In the Lehman Americati patent of July, 1866, a stem- 
winding and stem hands-sètting device is shown, in which a rotating and 
longitudinally moving stem-arbor is made to work the winding and 
hands-setting mechanism without the oscillating yoke or plate. The 
winding and hands-setting engagements being brought about by clutchès 
arranged upon the stem^-arbor within a movement, so that this stem- 
arbor bas a positive connection with the movement or works of the watch, 
and with the hands- settitig and winding train. The engagements of the 
winding and hands-setting train are also eflPected by the pull and push 
of the stem-arbor, which makes the mechanism liable to be injured in 
bringing about thèse engagements, as I hâve already described. Thèse 
two patents sèém to me toibe fair représentative types of the différent 
classes of stem-setting and stem-winding watchesj which are shown in the 
art,.frpm the proofs in the case. TheCarnahanpatentof Ootôberi 1881, 
shOws an oscillating yoke carrying the wheels at each end, which are 
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respectively brought into engagement with the winding and setting 
wheels by longitudinal movements of the stem-arbor. The patent granted 
to Charles V. Woerd, February 9, 1883, also shows an oscillating yoke 
carrying a winding-pinion at one end, and the hands-setting pinion at 
the other end, by mea.ns of which the winding and hands-setting engage- 
ments are obtained through the instrumentality of a longitudinally mov- 
ing stem-arbor; but in both the latter devices, as in the Nicole patent,-^ 
the force of the pull or push to effect thèse engagements is expended 
upon the wheels, and is therefore liable to injure the wheels in the man- 
ner which has been described. So that Church seems to hâve been the 
first in the art to obtain the winding and setting engagements by means 
of springs, which were brought into action by the inward and outward 
movements of the stem-arbor, thereby avoiding the liability to injure the 
wheels. 

It is true there is but little différence, mechanically speaking, between 
the opération of the Carhahan and Woerd devices, and the device of 
Church. Both Carnahah and Woerd show the winding engagement as 
the normal condition of their watch, and the hands-setting engagement 
to be the exceptional or constrained condition. But, as I hâve already 
said, their mechanism and arrangement of operative parts is such that 
the pull and push upon the stem-arbor is transmitted directly to the 
wheels which are to be brought into engagement, and therein they dif- 
fer from the Church device. The advantages claimed for the Church 
device are (1) that the movement can be removed from the case of 
the watch without taking the movement apart so as to remove the stem- 
arbor; (2) that there is no liability to injure the wheels in effecting either 
the setting or winding engagements. 

As to the first advantage insisted upon, it appears clearly from the 
proof that Church was ,by no means the first to show a device whereby 
the movement could be taken from the watch without removing the 
stem-arbor, or disturbing the same. It is shown in the Brez patent of 
July, 1875, in the Fitch patent of AprU, 1879, in the Eisen patent of 
December, 1880, and in the Woerd patent, which I hâve already cited, 
besides in several other patents which appear in évidence in the case, 
and which it is unnecessary to refer to. But I find in none of the pat- 
ents cited any mechanism which effects the winding and setting engage- 
ments by means of springs which are brought into action in such a man- 
ner as to rélieve the wheels from the direct force of the puU and push 
upon the stem-arbor. As I hâve already said, Church did not invent 
the short stem-arbor which allowed of the removal of the movement 
from the case of the watch, nor did he invent the latch or lock, in the 
sheath of the stem-arbor, by means of which the stem-arbor is retained 
at the limit of ita inward or outward movement, but he has adjusted and 
attached what he did invent to be used witb such a stem-arbor, and I 
therefore think he has the right to claim that his winding and hands- 
setting train has no positive connection with the stem-arbor, as he has, 
by means of his sliding block, N, within the movement, secured ail the 
results which would be accomplished by a longer stem-arbor. This slidi- 
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ing block or bar, while it ha? no positive connection witli the stem-arbor, 
being so arranged in connectjoawith tbe stem-arbpr that it is pushed 
inyyardlNî iby the iawarcj movement of the ?tem, and folio wà tbe stem-ar- 
bor outwardly, when the stem is withdrawn to its inward limit, by rea- 
son of the action of the spriugs belonging to the winding and hands-set- 
ting trains. ■, , ;, 

As to thecriticism that the claims of the complainants'. patent are too 
broad, and include results rather ,than devices, I will nïerely say, it is 
one; of the settled canons foT the construction of the çlaims of a patent 
that they must be so cpnstrued, if possible, as to uphold the patent, and, 
in the light of this rule, when. the first, plaim is, in terms, for a winding 
^nd hands-setting train that is adapted to be placed in engagement with 
the winding and dial wheels of the watch by a longitudinal movement 
of the stem-arbor that hss no positive connection with the train, the 
claim cannot be held to mean any kind of a winding or hands-setting 
train, but such an one as is shown in the spécifications and drawings of 
the patent. If the claira is held to mean any winding and setting train 
adapted to» be put into winding and setting engagement by a longitu- 
dinal movement, of the stem-arbor, which has no positive connection 
with the train,, then,it would manifestly be anticipated by the Woerd 
and Çarnahan patents, and perhaps qther inventors w ho show winding 
and setting trains adapted to be .placedin winding and setting engage- 
ments by endwise movements of stem-arbors that bave no positive con- 
I\^ction with suçh trains. And this explanation applies to ail the claims; 
ïf they are to be read in the broadegt. sensé of which their language is ca- 
pable, of being ijnderstood^ thèn tbçy are obnoxious to the criticism that 
they are claims for results and not for deviçes. But the words, "sub- 
stpititially a3,an4,for the purpose|Sho>wn," take us back to the spécifica- 
tions and drawing^, and bring the (4çvices there shown into the claims, 
aiid Lconstrue, th.^.daim as for the devices there shown. Therelbre, 
■whilé, thèse , plaims are broad, I think they can be sustained as for the 
deviçes which are described. Oom-Plftnter Patent, 2B Wall. 218. 

ïjpon the question qf inlringeiniqnt, I think it oply needs a comparir 
son, of the complainants' patent with the defendani's watch to see that 
there is no fijibstantial dUlcrence between them. Defendant's watches, 
t^rée.of wljich are.in.çvidencç, pho\v,Rn oscillating yoke carrying a wind- 
ing, and jiands-s^tting train adapted to be placed in winding and setting 
engagement by the endwise movepjent of the stgni-arbor, by means of 
^^îonse sHding prolongation of the stem-arbor, like complainants' bar, 
5](rl^]puk,N, which,, Wh^D the 8tem7arbpr is pushed inward, brings into 
;^i^ipii a spring which thrpws the i^ndpf the yoke carrying the winding 
pi|iipn into coiiittict with tlie winding wheel, and which, when the press- 
p.ije, of the stexnrarjjor is yvithdr^wn,, throws the winding pinion ou^t of 
engagement wijth the winding whe^l, , and the setting wheel into setting 
engagement with, [the dialrwheelSj by the action ,of springs, and which 
secure the.sanie:;,re^ult as (the complainants' p?»tent; that is, the engage- 
ment i^ uot,force(i,by the, direct push or pull upoh the stem-arbOr, but 
by the n^ore gen^e,^ptipn of the springs. Ther«;fore, while there is somp 
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elight change in -the aœchanism, it is practically th^same, as that of the 
cômplainantB' patent. -While défendant contends that the normal con- 
dition of its watch is that of the winding engagenieitit, yet, the moment 
the pressure upon the stem-arbor is withdrawn, the action of the spring 
throws it into settiug engagement the same as in the complainants' pat- 
ent. In other words, as I upderstand thé opération of 'd'çfendant's watch, 
it is normal in the setting engagement the saine as complainants'; it is 
only in winding engagement while constrained there by pressure fpm 
the stem-àrbor pushed inward to its inner limit. 

As I hâve already said, the Colby patent, upon which this sï^it is 
brought, rpfers only to thg locking deyice in the stem-arbor, so far as 
this suit iaooncerned, whicb locking devîce is in thé pendant sheath of 
the stem-arbor. The proôf shows affirmatîvely that the défendant only 
inanufactures the moyements of watches; that it has never made àny 
watch-cases, and has never made any stems or pendants with this Ipck- 
ing device; and the complainants admit that the only ground for hold- 
ing the défendant liable upon this Colby patent is that it is a contribu- 
tory ihfringer, inasmuch a^ its movei^ents are adapted to be used with 
the Colby pendant, or steiq-locking device., I think it is an aburidant 
answer to. this claim that the delendiant's movement is adapted to. be 
used with any watch which has the stem-arbor not directly connected 
with the stem-winding and hands-setting trains. Several such stem-ar- 
bors are,s|iowH in the proofs. In the Himmer patent a device is shown 
for loçking, ithe stem-arbor in its various positions by means bf à catch 
or latch, wbich cpul4 undoubtedly be applied to pendants, or to the 
complainants' watch, if they saw fit. I therefore find that there is no 
infringeiftçnt of the Colby patent. A decree may therefore be prepared 
finding that the défendant infringes the first, third., fourth, fifth, and 
sixth claims pf the Chjjrch patent, and that it does not infringe the Colby 
patent, and the bill is dismissed as to the Colby patent. 



Consolidated Rollee-Mill Co. v. Baenard & Leas Manuf'g Co. 

iCircuU CouH, N. D. nunal». Febniary 10, 1890.) 

Patbntb roR Invention— Anticipation— Mbohanical Equivalents. 

Patent No. 233,895, granted Decembér 28, 1879, to William D. Gray, for "an Im- 
provemeut in roUer grindiilgHinacbinos, " and patent No. 338,677, granted Maroh 8, 
1881, to Sftjd Gray, for a "roJJer-mill lor grinding grain, " are anticipated by the 
Nemellra Aiistrian and Frénoh patents of 1875, and the Nemelka Lake English pat- 
ent of 1877; the adjuatniénts of the roUs provided for by by the Gray patents being 
accomplished by substantlally the same instrumentality adopted by the Nemelka 
paceilts','thôugh somewhat differently placed or modified. 

Samb— Patentabilitt — Invention. 

: Beissued patent No. 10*139, granted to W. H; OdeU, for a "roUer-miU," (original 
. granted Depember 13, 1881,) is void for want of invention, the devicp being but the 

Oôh'ineëtioh of the two shafts in a double roller mill, so as Ù> obtaln a simultàheous 

opération of the two. 
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S. Kura. 

Patent Xo. 969,638, granted December 20, 188S, to Hans Bii^holi, for « "nUtn 
grinding-mill, " Is but a modifled f orm ot the first Gray patent, there belng no pat 
entable diflerenoe in the devices. 

In Equity. 

Ro4ney Maaon, for complainant. 

ParUnson & Parkinaon and John W. Munâay, for défendant. 

Blodqett, J. The bill in this case, as amended, charges the infringe- 
ment by défendant of patent No. 222,896, granted December 23, 1879, 
to William ï). Gray, for "an improvement in roller grinding-mills." 
Patent No. 238,677, granted March 8, 1881, to the saîd Gray, fora 
"roller-mîir for grindihg grain." Béissued paient No. 10,139 granted 
Jùne 20, 1882, to W. H. Odell, for a "roUer-mill,"— the original of 
said last-named patent having been granted December 13, 1881, — and 
patent No. 269,623, granted December 26. 1882, to Hans Birkholz for 
a "roller grinding-mill." 

While the bill charges infringement of each of thèse several patents 
in gênerai terms, thé coinplainant's proof limits the charge to the ia- 
fringemeht of the fourth, fifth, and sixth claims of Gray's patent No. 
222,895; second ànd third claims of Gray's patent No. 238,677; sec- 
ond claim of Odell's réissùed patent No. 10,139; first claim of Birk- 
holz's patent 269,623. 

AU thèse patents are intended to be applied to machinery for the 
purpose of grinding grain by means of rollers in place of millstones in- 
troduced into this country at a comparatively récent date. 

It is conceded that the process of grinding grain by means of rollers 
as a substitute for the immémorial millstones originated in Europe, 
and that the devices therefor had been brought to an approximately 
successful opération long beforo they were adopted in the United 
States. Hence ail the patents in question hère are for what are claimed 
to be improvements on the roller-mills of Europe, as our manufacturers 
found them developed and in use there. The Gray patent No. 222,896, 
granted December, 1879, is said in the spécifications to relate to roller 
grinding-mills, and to consist of a peculiar construction and arrangement 
of devices for adjuating the rpUs vertically, as well as horizontally, 
whereby any unevenness in the wear of the roUs, or their joumals or 
parts, may be corapensated for, and the grinding or crushing surfaces 
kept exactly in line. The invention also consists in the device for sepa- 
rating the rolls when not in action, -without disturbing their parallelism. 
Only those portions of the devices cçvered by this patent, which provide 
for the latéral adjustment of the surfaces of the rolls, so as to secure the 
parallelism of their surfaces, and which provide for the separating of the 
rolls fipm their working position without disturbing their parallelism, 
and the feature which régulâtes the working pressure of the rolls, are in 
question hère. 

The proof shows that it was common in the European roUer-millà, 
before Gray's device was produced, to secure this élément of adjusta- 
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bility by setting one of the roUers in fixed journals, while the other 
relier was set in a movable, sliding, or swinging frame, so as to be 
capable of such vertical and horizontal movement as to allow the requi- 
site vertical and horizontal adjustments. Finding the mechanism in this 
staige of developmént, — that is, veith one movable roller, — and without 
considering for the présent any of the devices older than Gray's for secur- 
ing the desired parallelism of the surface of the roller, Grayj by this 
patent, secured this adjustment of parallelism of surface by means of 
two rods. G, extending horizontally from the ends of the fixed roller 
frame to the swinging frame, which holds the movable roller ; and thèse 
rods, being Bcrew threaded at some distance ou each end, allowed the 
desired adjustment for parallelism to be made by manipulating nuts 
upon thèse ends so as to draw and hold the movable roUs into the right 
relation to the surface of the fixed roller. And, in order to allow the 
movable roU to yield or give way in case a hard substance, like a wire, 
nail, or gravel-stone should get between the grinding surfaces, spiral 
springs are interposed between the bearings of this roll upon thèse ad- 
justing rods and the point wbere they are attached to the swinging firame. 
It had also been found in practical use before Gray entered the field that, 
when the mill was stopped with some grain yet in the hopper, the grain 
would fall into the space between the rolls, where it would rest, and act 
as a wedge orbrake to greatly retard, if not prevent, the starting of the 
mill again; and provision is therefore made for separating the rolls, 
without disturbing their grinding adjustment for parallelism, by means 
of nuts upon the threaded ends of the rods, G, where they are attached 
to the frame which holds the stationary roller, or by cams or eccentrics 
working upon the ends of thèse adjusting rods. Thèse features of the 
patent are covered by the fourth, fifth, and sixth claims, which are: 

"(4) In combination with the movable roller bearing, the rod, G, adjustable 
stop dévices to limit the inward movement of the bearing, an outside spring 
urging the bearing i n ward, and adj ust! ng devices, substantially such as sho wn, 
to regulate the tension of the spring. (5) In combination with the roller 
bearing, the adjusting rod provided, at one end with a stop tolimit the inward 
movement, a spring, aiul means for adjusting tlie latter, and provided at the 
other end with a stop and holding devices, substantially as shown and de- 
scribed. (6) The combination of the bearing, D, rod, G, nut, I, spring, H, nut, 
,;, stop, n, and nut, o. " 

The feature of the Gray patent No. 238,677, which is in controversy 
hère, is the provision for working the eccentrics to which the ends of 
the rods, G, of the first-mentioned patent are attached, where those rods 
are fastened to the frame, which holds the stationary roll, by means of 
■ the rod. or shaft which connects the two eccentrics, and enables the op- 
èrator to work thèse two eccentrics by one movement of this Connecting 
rod, so that both the rods. G, are equally extended or shortened by the 
motion of this rod, thereby throwing the rolls aparl, so that the grain 
may drop through between them without wedging the rolls when the 
mill stops, and drawing them together again in their grinding position 
when the mill is put in motion, instead of requiring the operator to 
inanipulate separately the nut or cam on the end of each rod, G, for such 
v.43F.no.8— 34 
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fiuï^osë! Tliese dhàraciè'ristics of thîs! patent are covered by the second 
âhd third clàims, whiçBàre: ''\[[ 

"(2) In conobination with the swingipg roll supports, E,f^^d the rods, G, 
cpnnectedthereto, the eccèntrics, H, sWts, I, a.nd rod, JK. (3),in combination 
wiïh the tnô vable roU S tfpt)<>i^ts, E, and thé rods, G, adj ustably etiniiected thereto, 
a transvçfse' shaft, I, prôVided with'tvv6 eecéritrics connectëd to tHë rods. G, at 
opposite ends b£ one rollj khereby thtf roll may be throwki into and out of ac- 
tion in^tantly withoutchaoging the adjustingidevibes." 

Thè featùrë of thô' reië^supd Qdell patent No. 10,139, in controversy 
hère, i^ 'a dévibë for thrëwihg the llwd' Sets of rolls in a dôiible roÙer-mill 
apai'iîfroftj their ^rinding position, ârid biinging them 'tôgéther àgain by 
thé nidvétnent'of a sitigle levef or bar.' 'This lever beiiig so àrranged as 
to i/rotk simultârieously With the fpd brcams of the rods, G, or their 
équivalents in the first Gray pateht, àndthis feature of thé patent is cov- 
ered by the second claim, which ià: 

" (2) In a rbller-miil, thè çpmbinaiion wjth tlie adj astable roll^ and journals, 
of traiisvetsè'shafts, h, athtongh staft, J, lînk hiechanismcionnectinxthe said 
shafts, ànd a single hand lever, K, cohnéèted with thé thfotigh shaft, for 
iSimullaneously adjHsting both sets of r^Ils by a single lever movement, sub- 
stantiailly as desoHbed." 

The BirHiblz patent Nô/ 269,623, sb faras in question hère, shows a 
fràmè havîhg a fiXed' or stfttionary rbllèr, with a switiging frame or cas- 
ing pivoted to .tftô fixed framé carryiiig the other rollér, and a transverse 
rod like Griày's rod. G, ■«t'hereby the distanûe of the roller and swinging 
fràmes, or^rhovablé rolIèr,'fronl the fixéd rollér, 6an be adjusted by toeans 
of nuts ^*6rking on this rod, and a spring at bne end of the rod to rélieve 
the rolls in case any unnsually hard' substance comeS between them. 
This feature is covered by' the first çlaini 6f the pateht, which is: 

" (1) Thé oombi^ation, snbstaijtially ,afl,bt;fore set forth, ofthe fixed roller 
sûpportlng standard, the movitblé roller çàrrying casiiig pivoted thereto, the 
àdpiiatrtbiegfihge rod, tiieniitHiéreof, hpldby the standard, and the spring con- 
nectëd with said rod, âncl adjnstable in tensfon independently thereof." 

• The défenses insistèd upon are: (1) Want of patentable novelty in 
the daims of which infringement is char^éd. (2)' That the défendant 
doês nôt infriftgë'. ' ■ 

I hâve already said that when Gray^ entered the art he found already 
there liiethods of adjustin^ the rolls s6 as to bring their axes into the 
saine horizontal plane ànd methods of âdjusting the parallelism of the 
. surfabe of thè rblls. I hlay add he fduhd also methods of separating the 
roUs so that they vi^buld not bind br bé wedged by the grain dropping. 
betwéen them when thé roUers Were àt rést, which séparation did npt 
dibturb their j)arallelistn, and the materîal, questions are whether Gray's 
mode of securing thèse several adjiistmènts are tiew in the, art, and if 
they are found B0,thén whether the défendant hâs copied Gray or the 
older machines. I db hot deem it necéssary tb analyze ail the prior dé- 
viées put in evideiicé by the défendant, and which itis claimed show the 
sàme adjustments accohiplished pribr to Gray's invention by other, in- 
ventors, it bèihg,'as I think, sufScient to cohsider the Nemelka Austrian 
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pateut, and the Netnelka Prench patent of 1875, and the Nemelka Lake 
English patent of 1877, together with some casual référence to the other 
patents and descriptions found in the record. Gray, in his first patent, 
provided for four adjustments, or what may be called adjustments": 

"(1) The vertical adjustment, which was intended to bring the axis df the 
relis into the same horizontal plane, which is not in question hère. (2) The 
adjustment of the surface of rolls to paraÙelism , thatis, bringingtheir grind- 
injî surfaces parallelto each oiher, So that they would grind uniformly their 
entire length. (This is called ' tramming ' in the proots, the word beirg im- 
ported into tliis art of niilling froin the older artof grinding with millstones, 
where it was necessary to bring ihe grinding surfaces of tlie stones into per- 
fect parallelism with each other, in order that they uiiglit grind uniformly ail 
the grain that paàsed betwef n them.) (3) The device for spreading the rolls 
apart, or Ihi owing them out of working position, to prevent thi;ir becoming 
wedged or bound l)y the grain dropping between them without disburbing 
tbeir adjustment for parallelism or their vertical adjustment. (4) And ad- 
justing the pressure of the spring so as to hold the rollers with sufflcient 
rigidity toselher for the purpuse oi' grinding, and at the same lime allowing 
them to yield whcn any unusually or unexpectedly hard substance should 
come between thera." 

And the devices of his patent which are hère brought in question ail 
hâve référence to thèse adjustmenta. An examination of the Nemelka 
devices as exhibited in his Austrian and French patents and in the Eng- 
liàh patent to Lake, and in the niodel of the French Nemelka patent, 
which is before the court, and was used upon the hearing, shows that 
each of thèse adjustments is provided for ia tliose patents, and by sub- 
stantially , the same inslrumentality which were adopted by Gray, al- 
though somewhat differently placed or moditied. For illustration, Gray 
provided lor the vertical adjustment by a cam or eccentric, working 
upon thè pivot by which the swinging arm carrying the movable roller 
was attached to the frame, while Nemelka ac^compli&hed his vertical ad- 
justment by a screw worked by a worm, which, lor the purposes of the 
question hère, must, I think, be considered the équivalent of Gray's cam 
or eccentric. Nemelka also showed a swinging frame carrying a mova- 
ble roller, with a cam workiiig upon the pivot by which the swinging 
frame was fàstened to the fixed frame, by means of which the rolls could 
be séparated without disturbing their parallelism, and a provision i"or ad- 
jugting the rollers to parallelism byslidiiig the pivoted attachment upon 
the fixed frame, He also shows a spring to hold the movable roll toits 
grinding position and pressure, with means for regulating the pressure 
of the spring and the grinding distance by means of canis, screws,. and 
nuts, ami I cannot resist the conclusion that ail which Gray did by his 
first 4>atent, under considération, was tô secure the same adjustments 
which are shown in thèse prior machines by, in niany res])ects, the same 
instrumentality, but difierently located, or well-known équivalents of 
Buch instrumentalities. 

The espeçîal feature of Gray's second patent, by which his two rods, 
G, a,re nioved inwardly and outwardly by the opération of the cam, to 
which they are connected at , their inner ends, whereby the rolls are 
thrown apayt without disturbing their grinding adjustment, is also shovvn 
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in the Nemelka Fïench patent, afld it is there accomplished by the use 
of cams, not working upon the ends of transverse rods like Gray's rods, 
G, but working upon the pivots by which the swinging frame is pivoted 
to the Ëxed frame; thèse cams being connected se that they were oper- 
ffted simultaneously by a movement ôf this shaft. So that I find in thèse 
older, devices ail thafis covered by the two patents to Gray. 

The Odell patent shows only a device for separating the two sets of 
rolls of the double roller-mill by one movement, and I am compelled to 
say that I cannot conçoive that it required invention to connect the shaft 
by whieh the cams in one movable roll were operated simultaneously 
with the cams of the other movable roll in a double mill. The ordiuary 
and well-known device by which ail the boita in an iron safe door are 
shot by the movepientiof a single lever seems to me to fuUy anticipate 
whatever; there is in the second claim of this Odell patent, ail which is 
fuUy explaîned by the testimony of defendant's expert witness. 

, Thé Biïkholz patept seems to mé to be only another form of Gray's 
first patent. I see n6thing in his Connecting his swinging frame by bis 
rod, F, to essentially differentiate that device from the device shown in 
the first ànd second patents of Gray, except that he shows only one rod, 
and lôcates that below the rolls Instead of above, which it does not seem 
to me is a patentable différence. But if there were room for doubt in 
the question, whetheï" there is any patentable différence in the device of 
Gray apd of Birkholz, I shall be constrained to find from the proof that 
the défendant does not infringe this patent, as I can find nothing in the 
defendant's structure whièh corresponds to thè rod, F, eitherin function 
or location. 

I will say further that, if I deemed it necessary to enter upon that 
field of the case, I think it is fully demonstrated from the defendant's 
proof that the defendant's devices for securing the adjustments in their 
mill, substantially thô same as are secured by Gray, so far differ from 
Gray's as that no infringement can be charged àgainst the défendant. 
The defendant's mill No. 2 contains a swinging frame carrying the mov- , 
able rolls, but does not contain the rod, G, of the Gray patent with the 
cam operating upon the end of it, and does not secure the spring pres- 
sure to hol4 the roll in working position by a spring located upon such 
rod, The défendant éecures the movement of separating its rolls, with- 
oat disturbîng their parallel or vertical adjustment, by a cam located in 
the pivot by which the swinging arm is attached to the frame, while 
Gray gets his movement by what is practically the elongation of his rods, 
G, by means of the cams at thqir ends. 

I hâve been very much embarrassed in the éxamination of this case 
by the opinion of the learned judge of the eastern district of Michigan, 
in the case of Tkis Chmplainant v. Coombê, reported in 39 Fèd. Rep. 
25. I hâve carefuUy examined that opinion, and the proofs which 
were submitted to the court in the case, Sincérely hoping that I might 
be enabled to arrive at the same conclusion with the learned judge 
who tried that case, as I think no one is more anxious thah my- 
self to préserve and act upon the rule of comity, which it seems to me 
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should prevail between the fédéral courts în cases involving the same 
patents; but after mature and carefui considération I feel coustrained to 
say that my reading of the prior art satisfies me that Mr. Gray in effect 
invented nothing. He merely adopted well-known équivalents for the 
mechanism known and shown in the prior art for producing the same 
adjustments which are secured by his machine, and operating in sub- 
stantially the same way. And I do not see that Gray, from the proof 
before me, bas any right to be claimed as an original inventer, and en- 
titled to invoke the doctrine of équivalents in regard to his mechanism 
in any respect. He came into the art at so late a date, and when others 
had covered the aame ground which he attempted to cover, that, if his 
patents are to be sustained at ail, they are to be sustained only for the 
spécial devices which he shows, and which I am clear the défendant în 
this case does not infringe. I may further say upon this point that the 
rule of comity perhaps ought not to be invoked by the complainant hère 
to the same extent as in most cases where it has been applied, for the 
reason that in the case of This Complainant v. Freeman,^ heard before the 
learned district judge of the western district of Wiscousin several years 
since, that court, upon the testimony which is now before this court, in 
thèse French and Eaglish patents, held that Gray's patent was invalid 
for want of novelty, and dismissed that case; so that we hâve hère a dé- 
cision in this circuit against the complainant pressing with equal bind- 
ing force upon us as does the décision relied upon by the complainant 
from the eastern district of Michigan. The bill is dismissed for want of 
equity. 

ON REHEAEING. 

(Jnly 14, 1890. > 

Blodgett, J. Now cornes the défendant by its soliciter, and the 
court, having considered the oomplainant's motion for a rehearing herein, 
overrules the same. 



Brush Electric Oo. v. Western Electric Light & Power Co. 
WircuU Ccmrt, N. D. OhAo. Aufnist 15, 1890.) 

Patents for Intentions— Inpeingement. 

Letters pateut No. 219,20^ to Charles F. Brnsh for an electrio lamp, are valid, and 
cover ail fonns of mechanism constructed to separate two or more pairs or sets of 
carbons dissimultaneously or successively, so ttuit the light Is established between 
the members of but one pair or set at a time, while the members of the reinaining 
pair are kept separate. The word "dissimultaneous, " used in his claims, refers to 
that séparation which résulta in the production of a single arc. This patent is 
inf ringed by patent No. 418,758 to Charles B. Scribner for an electrio arc-lamp, 
notwithstanding that the primary or initial séparation of thé two pairs of carbons 
ip the Scribner lamp is simultaneous. 

•(Syllabua by the Court.} 

'No opinion was filed. 
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.Ip.EqQitjr. ■,, , .,., ,,; . t;_ : ^ 

.Ttiji^was a biU in equity to recover damagee fpr the iafrîngement of 
lettèrg paient Nq. 219.,20,8, issued September 2, 1879» to Charles F. 
Érusli for an electric larqp, In the introdnctipn to his spécifications, he 
States that his invention/' relates to electric lanips or light regulatôrs, and 
it cpnsists: 

, "(1) In a lamp having two; or mpre sets et çarbons adapted by any suitable 
méans tç burn Buccéssively; that isj one set after aiiother. ; . 

"(2) ïn'a laraphavihgtwo or more sets of oarbons, eàch set adapted to 
move ihdèpendehily in bùrntrigand feéding. 

"(3) Iti a lamp having tWo or more sets of oarbons, adapted each to hâve 
indépendent movements, and eacb operated attd influenced by the same elec- 
triCjiHUTent. i . ' 

"(4) Iii 9, lamp having t^O; or more sets of oarbons, said oarbons, by any 
snitablB, jneans, Ijeing adapted to.be separated diasimultanepusly, whereby 
thfe voïtèflc airb betWèen, but in a single set of oarbons, is prpUuci^." 

To effeiut this resuit, he iemploysand shows a System of mechanism of 
whichaljfter, D, is a prominent feature. This lifter basa noovement 
imp^rtedtoit byjnagnetip attraction due to the current operating the 
lamp, and in being raised Hfts thè upper or positive carbon of each set, 
notsimultaneously, but one after the other, in such manner that the arc 
is foçtnpd between carbons last separated, which burn i^ntil they are con- 
surpedjjïvhen the carbon ^rst raised is automatically lowered, and the 
arc formed, between tfae qarbons first separated, which also burns until 
thèse are ;C9i)si3med. By inultiplying the sets of carbons this process 
may be ôontinued until the last ones are consomed and the light thus in- 
dcfinitely prolonged. While tfiis mecliaçigra is elaborately explained and 
described, the patentée is careful npt to limit himself to that pr any 
pther, apd in, his spécifications says expressly: 

"I do ijot in any degree lirait myself to any, ppeoiQo method or mechanism 
forliitiiig, ihoViiig, or separating tlie carbon puints or theii* bolders, so iong 
as the peculiar functions and résulta hereinafter to be speciâed shall be aC' 
complislied." 

The claims alleged to be infringed were the first six, which are as fol- 
lows: 

"(1) In an electric lamp, two or more pairs or seta .of carbons, in oombi- 
nation' with meèliatiisin èo'iistriicted to sepanite' said pairs dissimiiltaneously 
or successively, substantially as described and for the purpose 8peoifle(i. 

"(2) In an'electricIaYnp.itwoor more pïiirs or sels of «arbona, in cDnibina- 
tion with meelianisiii coiistnicted to sepaiate said pairs dissimiiltaneously or 
successively, and establisli tlie electric light between the inernbers of but one 
pajr, to-witt;tJii«ipair lasb.sefwrated, while the hièmbers of théretnaining pair 
or jiairs are raailïtaiiied in a separate relatioii, siibstàntjallyias sijown. 

"(8) in !|in,^|é'i5ti'ic lanip h^|k;ing more tiian one pair or; sets of carbons, the 
oQmbination; WW said carbo^n sets or pairâ of mechanism construeted to im- 
part to tlieiliindependent Hflâdisslmullanfous'séiiarating and f^eding inove- 
ments, WherëBy llie electrfç bght wl|I bèestahiliihed betwfëii (he merabers of 
bùt'On't lif siild'pàiisorsëts àta time.'wlijjei the memberaiof the remniiiing 
pair or pairs are maintaiiied in a separatei] relation, sulistantially as shown. ' 

"(4) In a s.ngle electrifi lamp, two or more pairs or sets of caibons ail 
placed in circuit, so that wbeu their members are lu contact the current may 
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pass freely through àll said pairs îalike, in cotnbihâtion with mebhanJsni con- 
structed Ço separiite Siiid pairadisâimuitaneously orsuccessively, siibstantialiy 
as aiid f<>r the purpose shown. 

"(5) In an electric lamp wherein more than one set or pair o( carbona are 
ennployed, the lifter, D, or ita équivalent, moved byany auitable means, and 
constructed 10 RCt upon said carbons or catrbon-holdei'S dissimultaneously or 
Succegaively, substantially as and fortlie purpose shown. 

"(6) In an electric latnp whereby more than onepair or set of carbons are 
employed, aclamp, G, or its équivalent, for eacli pair or set, said clamp, C, 
adapted té grasp and move sai(l,carbons or carbon-holders dissimultaneously or 
succe^siVèly, substantially as and for the purpose shown." 

Complainant was the assignée of this patent from Brush. The answer 
set vip sçyeral patents, "which were claimed to be anticipations, and de- 
nied infringement in gênerai terms. The case was argued before Judge 
RicKS of the northern district of Ohio and Judge Brown of the eastem 
district of Michigan. 

L. L. Leggett and H. A. Seymour, for complainant. 

John W. Munday, Ephrcàm Bcmning, and Oeorge P. Barton, for défend- 
ants. . 

Brown, J, The progress of the art of electrical illumination has beçn 
marked by successive and well-defined steps from the early expérimenta 
of Sir Humphrey Dàvy, in 1810, to its présent perfected condition. 
Sir Humphrey seems to hâve succeeded, with the aid of a gaivanic battery 
of 2,000 cells, in producing an arc-shaped light between two pencils of 
charcoal; but, owing to the rapid combustion of his charcoal points, to 
the want of proper mechanism for adjusting his électrodes to compen- 
sate for wear, and to the great cost of his battery, his experiraents were 
of no practical or commercial value. The first of thèse obstacles was 
removed in 1844 by Foucault, who substituted for the soft charcoal 
points of Davy the hard gas carbon électrodes noW in use; the second, 
in 1848, by Archereau, who devised an imperfectand clumsy regulat- 
ing device, by Which two vertical carbon électrodes were maintained in 
the same relative position, notwithstanding their combustion; and the 
last in 1870 by the invention of the dynamo-electric machine of Gramme, 
wherein a, current of suificient strength to render electric lighting com- 
mercially practicable is generated at a comparatively small expense. 
Thèse discoveries, and in particular the dynamo of Gramme, opened up 
to electrical experimentalists new and unsuspected possibilities of use- 
fulness, and henceforward inventions multiplied with great rapidity. 
iVIost of them, however, were directed to improvements in the material 
of which the carbqns were made, in the brilliancy and steadiness of the 
light itself, to improvements upon the dynamos, and in the mechanism 
by which the carbons were held in the same relative position duringthe 
processof combustion. One difficulty, however, rèmained to be over- 
come. The electrical résistance of the carbons was sùch as to preclude 
the eraployment of very long rods, and their teonsumption by buming 
away was hastened by their adjacent ends becomiijg highly heated to a 
considérable distance from the arc. Thiff difficulty was partially rÊmé- 
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diecj by covering the carbon pencils with a thin film of copper, elec- 
trically deposited thereon, by which the electrical résistance of the carboua 
was materially decreased, much longer rods were possible, and the light 
maintained continuously for from 6 to 10 hours. This was insu fficient, 
however, for all-night lighting, àûd necessitated the extinguishmeut of 
the lamp and a renewal of the carbons at some time during the night, 
in order to keep up a continuons light. 

To obviate this inconvenience, Mr. Brush invented the device embod- 
ied in the patent in suit, the raost prominent feature of which is the use 
of double sets of carbons in sucb manner tliat when the first pair is con- 
sumed the arc is automatically established between the second pair, and 
is continuçd until they are consumed. This is accomplished by the use 
of certain hélices, E, which, when the current is turned on, are energized 
and opej-ated to raise a lifter, D. This lifter, acting upon two ring clamps, 
ce, surrounding the carbon-holders, tilts them, and causes them to clamp 
and lift the two carbon-holders, DD, not at èxactly the same instant, but 
in a quick but perceptible succession, whereby the arc is established be- 
tween the pair last separated, and held there until they are consumed, 
(the first pair being meanwhile retained in their position,) when the first 
pair automa,tically descend and take their place. By this means a steady 
light can be kept up, without any manual interférence whatever, for a 
period of from 14 to 20 hours. This was certainly an important dis- 
covery, and even if his patent be not "pioneer" in the strict sensé of the 
term, it is sucb a decided step in advance of anything which preceded 
it that défendants' experts, Warner and Kellogg, afe constrained to admit, 
not onjy that Brush was the first to invent the principle of substitution 
in his double: carbon lamp, but that the Western Electric Company couid 
not successfuliy compete with the companies using his patent in furnish- 
ing all-night electric lighting plants unless it could provide double carbon 
lamps to ils customers. Such being the undisputed facts, we think that 
complainant.is entitled to the favorable considération of the court, and 
his patent tO;a libéral construction, — a construction which, so far as eon- 
sonant with the language the patentée bas himself chosen, will protect 
him in what,,he bas actually invented. None of the devices set up in 
the answer contain the principle of the Brush patent; none of them are 
even worthy of being considered as anticipations, except the American 
patents to Day of 1874, Nos. 147,827 and 156,015, and the French pat- 
ent to Denayrouse of 1877, Nov 3,170. The Day patents, upon which 
défendants chiefly rely as an anticipation of the Brush patent, as con- 
strued by the complainant, exhibit a single carbon lamp, having two 
carbons instead of one attaehed to each carbon-holder, so that in the 
opération of the lamp both branches of the carbon-holder are raised and 
lowered simvitaneovdy. While the upper and lower carbons are iu 
contact, the current is divided between them, but, when separated to 
form the arc, though the séparation of both sets occurs at the same in- 
stant, owing to the difierence in résistance of the carbons only a single 
arc is formed. When this arc haa burned for a few minutes, the arc will 
shift to the other pair of carbons, remaimng until they are so far con- 
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sumed as to require additional feeding, when the arc is shifted back to 
the first pair, and they are thus caused to burn alternately, instead of 
successively, as in the Brush patent. This alternation is of course owing 
to the fact that both sets of carbons are separated simultaneoudy, and 
not in succession, as in the Brush patent, in which one is held in reserve 
until the first pair is whoUy consumed. The Day lamp, however, not 
only lacks the non-coincidehce in the séparation of the carbons, which is 
the prominent feature of the Brush patent, but in practice it never seems 
to hâve been a success. The shifting of the light frona one pair o^ car- 
bons to the other took place every few minutes, and was attended each 
time by a momentary extinguishment of the light, which occurred so 
frequently that it was not considered of any commercial value; and dur- 
ing the 16 years it has been in existence but two lamps seem ever to 
hâve been constructed in accordance with the patent, one of which was 
tested in 1879 and proved a failure, and the other of which was made in 
1887 for the purpose of being used as an exhibit in this case. Not bnly 
was the light fluctuating and unsteady, but the idlé pair of carbons so 
near the pair in opération threw a broad shadow back of them, which 
was transferred from one side of the lamp to the other as the arc shifted, 
and seriously impaired the commercial value of the lamp. 

The French patent of Denayrouse, it is true, contained the principal 
feature of the Brush patent in the successive combustion of two pairs of 
carbons, but by means so dififerent that they can by no stretch of con- 
struction be regarded as mechanical équivalents. The invention has no 
application to carbons placed end to end, as in the American patents, 
but to those lying side by side, as in the patent of JablochkofF, who ap- 
pears to bave originated this arrangement. It is in faCt a duplication of 
the Jablochkoff candie, with the addition of — 

" An electric key for making and breaking contact with the electric current for 
each such candie. This key is worked by one arm of a lever, the other arm 
of which has a stud pi-essed by a spring agalnst the candie, which is barning, 
near its lower end. When this candie is burned nearly down, so that the stud 
of the lever ia no longer supported by the solid matter of the candie or carbon, 
the lever and key are moved by the spring, and contact is thus broken with 
the circuit for the nearly consumed candie, and is made with the circuit for a 
f resh candie, which is thereby klndled, and thua successively, as candie al'ter 
candie becomes consumed, fresh candies are kindled automatically to take 
their place." 

But as this patent is not seriously claimed as an anticipation, no fur- 
ther référence to it will be made, The main questions in this case tum 
upon the proper construction of the Brush patent. While the elaims are 
undoubtedly broad, they ought not to be interpreted as for a function or 
resuit, since there is nothing novel in substituting one pair of carbons for 
another, and thus securing a successive combustion of two or more pairs. 
It was donc long before the Brush patent, and may still be donc by man- 
ual interferefice, by replacing one set of carbons with another, or byany 
mechanism which does not in volve the dissimultaneous and dissimulta- 
neously separating and feeding movement. What the elaims purport to 
cover are briefly £dl forms of mechanism constructed to separate the two 
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or mpire pairs or sets of çfirbons "dissiniultaneously" (a word coined for the 
ooc^siou, but.refdily understopd),or successively, in order that the light 
Hiaj.beiestablished between the, paembers of but one pair or set at a time, 
whiie.ffl^pabers of the repiaiiiing pair are maintained in a sëparate rela- 
tipp», Jtfisiclainied by the defendapt, however, that the words "dissimul- 
t^^eousjy.or successivç!ly,"cpntàined in ihe first six claims of the patent, 
refer pnly to the exact ii)f tant, the yery ^ttncîwm temporà, of the séparation 
of the ç^rbpns; and that as the Scribner patent, underwhich the défend- 
ants are, pperating, provides for the initial sipaultaneous séparation of the 
carhons, ttiçre is no iiifringernent,,though thp light is formed between 
but pn^ pair,the othpr being held in reserve to await their qonsumption. 
If thiSiContentipn bè cprrect, tben, it necessarily follpws that Èrush, who 
is açknowledged to bç the actual inventor of the dpuble carbon, and 
whom défendants' expert, Mr. Lockwood, frankly admits (page 243) to be 
justly regarded as having done more thau any one else to make electrie 
arp iighting on a large soale a practical supcess, secured by his patent 
the njereshadp pf an ^ea,^a wholly iramaterial and useless feature, — 
abandpning jto the,n;orld ail tbàt was really valuable in his invention. 
In deterrnining the prppçr construction pf his claims, two considérations 
ought to be kept.proniinently in view: (i) The declared object of the inr 
ventor; (2). the State pf the art. : 

1. That be intendpd to seeure for himself ail he now claims, is evi; 
dçnt uppn the mpst curspry reading of his patent. In the introduction 
to hi?: spécifications he says that his invention consists— 

"^îV^ty Ina lamp having two or more sets of catbons, adapted by any suit- 
able,means tpiljurn successively; that.is, one set after another. Second, in a 
lamp bfivinSitwp or more sets of carbpns, eacli set a<lapted to move independ- 
entlyin biirriing ând feeding. Third, in a lamp having two or more sets of 
cartons, adapted each to liave independent moveménts, and each operated and 
iafluenced by thé 'sahae electrie current. Fourth, in a lamp having two or 
iùore sets ofcarbons,' adapted each to bave independent cbovemënts, and eacb 
opt^rated and influencèd by the Same electrie eurrent; Said carbons, byany 
Sliitablé meàtls, b^ing adapted to be separated dissiniultaneously, wbereby 
the yoltaitf-'arci between a single set of carbons isproduced.'*' 

«— Tbis last dîause apparently for the very purpose of removing any doubt 
es to the object 'of the non-coihcident séparations of the carbons. Again 

"hè sdysi:^''' '■■'■■■^ ■■ 

"I do not in any degree lirait myself to any spécifie method or raechanism 
for lifting, mo'Wng.braeparating the carbon points or their holders, so long 
as the pëculiarifu notions and resùlts hereinufter to bé specifled shall be ac- 
complisliedi * t. * ,* This functionof dissiraultaneous action uponthe car- 
bons or.lîbeirholders, >vhere,by pneset ofcarbonasball.be separated in advànce 
of the other* copstitutes the principal and mq^t iniportant feature of my prés- 
ent invention." , 

Thèse peculjar functions. and, uesults are subsequently described as fol- 

lOWS:.' ■ ■ :.'.■■'•. ;,•■..■ !i-;' 1 '■; ^ 

"One pair is separated before the othér; it matters not how little nor how 
short a tinte before. This séparation breaks the eurrent at that point, and 
the eleçtriç eurrent i^ nowpassing througbtbe unseparated pair of carbons. 
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A', and now, when the lifter, continuing to rise, Séparâtes thèse points, the 
voltaic arc will be established between thém, and the light thus produced." 
"It will be apparent bythe ;foregoing that it i« impossible that both pair of 
carbons, A, A*, should burn at once. * * * This function, so far as I 
am aware, has never been accomplisbed by any previous invention; and by 
thus beiiig able to burn independently, and one at a tirae, two or more car- 
bons in a single lamp, it is eviilétit that a light may be constantly main- 
tained for a prolongea periôd Without replacing the carbons or otlier manual 
interférence." 

This function is again restated in the second and third clàiras. It 
would seem that no language could make the object of the inveûtor 
clearer than that "which he bas chosen. 

2. A référence to the state of the art, as already shown, demonstrates 
that Brush was a pioneer in this branch of electrical construction. As 
an experiençed electriciari, it cduld hardly bave escaped bis attention 
that it is practically impossible, wîth the most délicate adjustment of 
mechanism, to keep up, wilh the same current of electricity, two dis- 
tinct voltaic arcs for any lëngth of time, owing to the inevitably diflfer- 
ent résistance of the two sets of carbons. If there had been any doubt 
upon that point, a référence to the Day patents would hâve solved it. 
Thèse patents exhibit two pairs of carbOns separated apparenlly simUl- 
taneously, but as the patentée states — 

"The current sélects the route oflering the least résistance, and therefore 
follows tliat pair of carbons in closest impact. When ihe points are sepa- 
rated, it continues to foUow the same paiir until the distance between ttoem, 
resulting from waste, is too great, when the current weakens or brenks. 
* * * Tliecurrentchoosesanother pair of carbons, the magnets comeinto 
play, and the light is re-established." 

Indeed, it is quite apparent from ail the experiments connected with 
the arc iighting that the establishment of the arc between one pair of 
carbons, instead of both, was not necessarily due to the initial non-coin- 
cidencein the séparation of the carbons, but also to tho différent powers of 
résistance of différent carbons of low résistance, which seems inévitable, 
however delicately the mechanism bé inade or adjusted. In this view 
it is difiScult to see what object Brush could bave had in patenting this 
feature, and we think, therefore, that the word "dissimultaneous" used 
in bis claims should be construed as referring to that séparation which 
results in the production of a single arc. 

It is argued, however, by the défendants, that, while the claims orig- 
inally presented by Brush were broad enough to cover the feature of the 
successive burning of the two pairs of carbons, thèse claims having been 
rejected as functipnal, hé subsequently accepted narrower claims, and 
that, under the familiar principle that a patentée who has once acqui- 
esced in the rejection of a claim cannot thereaftèr claim it by construc- 
tion, àpplies in this case. If the preinises be true, the conclusion is 
undoubtedly correct. The spécifications were originally filed May 15, 
1879, and the first three claims were rejected as "too broad or func- 
tional," but no objection wàs made to the fourth. Thèse claims were 
again presented, with a very slight and iiiimaterial change, aùd were 
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again rejected July 8th, as "not materially changed." This called forth 
a protest from the patentée, who reformed his claims, but says in his 
letter that "thèse claims, being fuUy as broad as a'ny yet presented, we 
anticipate the same objection, ând will therefore endeavor to show 
wherein the examiner bas erred." He then enlarges ûpon the impor- 
tance of the invention, dénies that the claims are too broad or functional, 
States that his invention is a principle or method of moving the carbons 
in a double carbon lamp, and that "to prolong the time that any electrio 
lamp will continue its light without any manual interférence or atten- 
tion is a vitally important matter," and urges the allowance of the claims. 
Thè new claims were presented july 14th and 16th, apparently in per- 
son, and the patent was allowed on the following day. On comparing 
the claims as originally presented with those finally allowed, we find the 
changes to be of little conséquence. The first claim was changed only 
by erasing the words, "whereby the Vol taie arc is established between 
the members of but a single pair, to-wit, the pair last separated," but, 
as thèse words are substantially contained in the Second and third claims, 
the change was not an abandonment of this feature. Certainly the first 
claim is no narrower than it was before. In the second original claim 
the words, "each pair or set adapted to bave independent sépara ting and 
feeding movements," are erased, and the words, "in combination with 
mechanism constructed to separate said pairs dissimultaneously or succes- 
sively," substituted, but with words added showing the object to be "to 
establish the electrio light between the members of but oné pair. " In 
the third claim the word "dissimultaneous" is combined both with 
"separating"and "feeding" movements, indicating very clearly the object 
of the patentée. But it is quite unnecessary to analyze thèse claims at 
length. Taken in connection with the correspondence, they show that 
the examiner yielded to the viewa of the patentée, and allowed the claims 
in such ternis as to express his theory of the invention. 

In the vièw we hâve taken of the proper construction of this patent, 
the question ôf infringement présents no difficulty. The défendant Com- 
pany admits that it used in Toledo, in the course of its business, for the 
purpose of commercià,l lîghting, a number of double carbon lamps similar 
to the complainant's exhibit, "defendant'slarap;" but insists that such 
exhibit bas been injured or changed by the twisting of the lifting lever 
and the bending of the clutch lever, so that it is in an abnormal condi- 
tion. This exhibit shows a complicated pièce of mechanism, by means 
ofwhich the electric current entering the lamp is divided, a portion be- 
ing used to energize two magnets, AA, the object of which is, through a 
System of levers, to raise the two carbon rods. When the arc is estab- 
lished between one pair of thèse carbons, the other is lifted, and held in 
reserve by a retaining magnet until the first pair is consumed. In this 
exhibit there is a perceptible dissimultaneous initial séparation of the 
two pairs of carbons, and hence an infringement of complainant's lamp, 
even according to the narrow interprétation put upon it by the défend- 
ants; but it is insisted that this is an accident in the construction or use 
of this particular lamp, The testimony of Mr. Nolen, bowever, a wit- 
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ness for the complainant, shows that in February, 1887, he examined a 
lamp at defendant's station in Toledo similar to coinplainant's exhibit, 
" defendant's lamp," and that the mechanism was such that one of the 
carbons was raised a little before the other, and that he noticed about 18 
other similar lamps in opération in Toledo. Mr. Adams, another wit- 
ness, swears that he visited Toledo the following year, and saw thèse 
lamps, and that ail he observed were burniiig on the same side ; that the 
nextmorning he looked at the same lamps, and always found theburned- 
out pair of carbons upon one side, and the other only partially consumed, 
and that, upon manual manipulation of some of thèse lamps, oneortwo 
separated their carbons with a visible want of coincidence. This is cer- 
tainly strong évidence to indicate a purpose on the part of the designer 
or the manufacturer of thèse lamps that the séparation of the carbons 
should be simultaneous. This testimony, however, is denied by défend- 
ants' witness Warner, who examined the same lamps, and found but 
two in which the séparation did net take place simultaneously, whichhe 
judged to be due to rouglj handling by those having charge of them. We 
do not care, however, to discuss this testimony at length, or to dispose 
of this case upon the theory that défendant bas made use of a few 
lamps which in practical opération may hâve separated their carbons 
dissimultaneously, and thus hâve infringed the Brush patent upon de- 
fendants' own interprétation of it. 

The Scribner lamp, which défendants areusing, undoubtedly contem- 
plâtes an initial simultaneous or coïncident séparation of the two pairs 
of carbons, and in this particular differs from the Brush patent. They 
are alike, however, in the vital featuré that the final or arc-forming sép- 
aration is dissimultaneous, and in the total consumption of one pair of 
carbons before the other. In the Brush patent the order of combustion 
is predetentiined by the initial non-coincidence of the séparation. In 
the Scribner patent it is a matter of chance, or of the retaining magnets, 
depending upon the relative resisting power of the two carbons, which is 
first consumed ; in other words, the non-coincidence is a function of 
both patents, but in one it is a matter of calculation, and in the other a 
matter of accident. Undoubtedly if the Scribner patent had preceded 
that of Brush, the latter would bave to be limitedto the initial non-coin- 
cidence of séparation ; but, as it précèdes the other, we think it entitled 
to a libéral interprétation. If we are correct in this view, then as the 
Scribner patent contemplâtes a dissimultaneous arc-forming séparation 
by mechanism, certainly not radically différent from that of Brush, we 
are constrained to hold it an infringement. It is unnecessary to go into the 
détails of the Scribner device, so long as by mechanism it accomplishes 
automatically the function of the Brush patent. We think thelanguage 
of the suprême court in the case of Semng-Machine Co. v. Lancaster, 9 
Sup. et. Rep. 299, is applicable to this patent : 

"He was not a niere improver upon a prier machine which was capable of 
accomplishing the same gênerai resuit, In which case his daim would properly 
receive a narrower interprétation. This principle is well settled in the patent 
law both ia this country aRd in England. Where au invention is one of a 
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ijritàary «hàràieter, ând tnedhanickl fiindlîons performed by the machîne are, 
»à ai WtiOlpVentipeilynewjrtlli subséquent machines which employ substantially 
tbia SMneijneans to acçooplisli thesame results arq inirii\gements, although 
l^hesp^sequept macbinea ipay coQtaln improyepaeuts ia se'parale mechaiiisma 
wh|c)(ij[p,tp make up ti|e,niacliiae.'', , , . 

Weshpuld hâve feltfuUy justiged in disposing of thiscase by a sim- 
ple référence to, the opinion of Judge G^esham in th^eBrmh Electric Go. 
V. Jii.; Wçyne Ekctrie-Mght Co., 40 Fed. Rep. 826, in which the same 
çpDstrïiQtiou was plac^d upon the, Brush patent ; but, iii view of the im- 
portance of the queiitipns involved, ani of the elaborate préparation of 
coangelj tye hâve deemed it prpper to give it an indépendant considéra- 
tion;, ,.,.:;:,,, 

Wp are çlearly çf opinion that complainant is entitled to relief in this 
cftçe, and a decree wiU therelbre be entered for an injunction, and the 
usual reîérence to a master to assess and report itâ damages. 



KiEBNAN et al, V. Staffoed et çd. 

(Circuit Court, D. New Jersey. Septembèr 36, 1890.) 

CoLMsioïf'^TcG AND Stbam>-Bhip. 

A tug, Wltli a barjc iu. tow, and a steam^ship were approaching nearly bead on 
wlien flrst discoyered. The tug signaled tbat she proposed to pass on the starboard 
side. Thè steam-ship slg'naled in reply to port helm, and pass each other on the 
port slde. : The tùg accepted this sigoâii but the steam-ahip, when so near as to ren- 
der a (loi^ision almost inévitable, cbanged ber signala, and the tug, to avoid being 
ruH dbwti, tùmed quickly to the left, and eScaped by à distance of about a dozen 
feet. Tbe hark was unable to get out oî the way, and wa$ struck by the steam-ahip. 
At the ^^ace ^here the collision occurred there was no material obatruotion to tba 
viëw. jïeîd, tbat the tug was not in fault 

In Admiralty. On appeal from district court. See 38 Fed. Rep. 767. 
De Lngnd Berier and Èenry 0. Ward, for libelants. 
Oweti, Qray es StUrgea, foi James -E. StaSorà. 

Sidney Chubb, for F. 0. Matthiessen & Wiechers Sagar Refining 
Company, rœpondents. ' 

BEÀDtèY, Justice. After careftHy reading thé évidence in this case, 
I am unàbié to agrée with the judge of the district court as to the tug 
Léonard Richards being in faultiil regard to the collision between thé 
steamer Ludwig Holberg and the fcârk Quickstep. The only direct év- 
idence in tbe case as to the position and movèments of the three vessels 
àt the titne of aiid preceding the collision was given by McDevitt and 
Deviin, the master and mate Pf thè tùg, by Wôôds, the pilpt in charge 
pf the biarik; ftnd; tug, and by tbepfficersand crew pf the Quickstep; and 
frpm this évidence, taken together, it seems to ine that the Holberg was 
solely to Mamë. Had the people in charge of the Holberg been brought 
in to teôti'fyj the case might hâve had a différent look; but they were 



EIERNAN V. BtAWWORV. 643 

not, and the omission to prpduce thein lather nùses a presumption 
Bgainst thç respondents. The account given by the captain and mate 
of the tug is substantially confirmed by the pilot, and the testimony of 
the officers and crew of the Quickslep does not materially affect it. 
That account is that the tug, with the Qulckstep in tow by a Iwtwser of 
80 fathoms in length, about halt-past 4 o'clock in the aftemoon of the 
24th of Alay, 1887, had jast issued from the Swash channel, on their 
way to Kew York, and had entered the main cbannel, and were heading 
nôrth by easton the course of that channel, when they discovered the 
Holberg coming down the channel, about balf a mile distant, nearly 
ahead, butslighUy on thçir port bow; 8he(the Holberg) heading a little 
more south-easterly than the reverse course of the tug and bark, so as to 
show her starboard bow and side. Thereupon the tug, as was proper to 
do, blew two blasts of the whistle to signify that she proposed to pass to 
the left; that is, on the starboard side of the Holberg. But the latter 
did npf accept this offer, and replied with a single blast, signify ing to 
port helm, and pass each other to the right, or each on the port side of 
the other:. The tug at onceaccepted this signal, and replied by a sin- 
gle blast to that eSect, and immediately ported her helm accordingly, 
and the Qulckstep did the same; but the Holberg, after porting her helm 
BuflBciently tO bring her héad-bn to the tug and bark, steadied her helm 
Bo as to run directly towards them. Seeing this, the captain of the tug 
repeated the single blast to call the attention of the Holberg to the ma- 
neuver agreed on. But then the Holberg, when so near as to render a 
collision almost inévitable, blew two blasts, and the tug, to escape being 
run down, turned quickly to the left, and just escaped by a distance of 
only ten or a dozen feet. The bark was absolutely unable to get out ol 
the way. The Holberg kept on her course, running between the tug anc 
the bark, eut the towing hawserin two, and struck the bark on her port 
quarter, abaft the mizzen-topmast back-stay, cutting into her severa" 
feeti which caused her to sink, and produced the loss in controversy. 

It is clear from this évidence that the disaster was caused by the Hol 
bei^not complying with the signais agreed on, and changing the signal; 
at an inopportune moment, and that no fault can be attached to the tug 
Undonbtëdly, the vessels wçre far enougfa apart when first seen by eacl 
other tô hâve avoided ail danger of collision. The channel was wide 
enougb tb hâve enabled eithôr of them to bear away at a safe distance. 
The tug, by sheering off greatly out of her course, could hâve kept away 
from the Holberg, if the latter contumaciously refused to give way. But 
the ordinary rules of navigation do not require any such anomalous 
course. It may be presumed that each vessel will observe the rules laid 
down for passing each other, and which are abundantly sufBcient to ob- 
viate collisions, with eut requiring them to make wide and useless cir- 
cuits. The after wisdom which points out what might hâve been donej 
but which the ordinary mies of human conduct do not expect to be done> 
is no criterion for judging of culpability. 

Considérable évidence was taken by the respondents the P. 0. Mat- 
thiessen & Wiechers Sugar Reôning Company, after the other évidence 
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waa élbsed, to shoW that there waa a thick fog at the place of collision at 
thetime il oceurred, ànd that this fact materially aflected the duties of 
the parties by enhiatièirig the care and caution réquired of them in speed, 
and in inaking aùd distinguishing the signais madç by the steamer 
whistles; a degreé ôf care and caution which the coUiding parties on both 
sidés failed to exercise. But ail thewithesses who were présent and wit- 
nessêd the disastér agreethat, while the weather was somewhat thick and 
hazy, there was not sufficient fog to prevent a clear view of vessels and 
objects a mile or two away; and that the Holberg was distinctly seen and 
noted frOm the tug and bark when she was half a mile off. Drifts of 
fog were coming in frdm the sea about that time, and some vessels were 
enveldped in fog banks occasionally, which made it hecessary for them 
to slow lip and make fog signais. But at the place where the collision 
occùirredl and when it oceurred, there was nomaterial obstruction to the 
view. This is testified to not only by the master and tnate of the tug, 
butby the dozen witnesses who were on the bark, and wereproduced by 
the owner, the respondent Stafford. 

I am of opinion that the tug I^eonard Richards was not in fault, and 
that a decree to that efféct should be made in favor of her and her own- 
ers against the respondents, discharging them from ail liability for losa 
occasionéd by the collision in question. 



Hamblin V. The Rockaway. 

(Cirouit Couru S. D. New York. August 18, 1890.) 

Colusiqn^Bbtwben Steamers— F ailuhb to Answbb Signai^— Dutt to StopvCkos»» 

INÔ CotlftBB. 

Vhe steam-Ughter I., going np the East river near the New York shore, came in 
ooUiston, neair Eigh^h-Street dock, with the ferry-boat B,, bound from Hunter's 
poltit to theSeventh-Street slip, and having the right of way. Thé R, three times 
gave a Bigaai of one whistle, when off Thirteénth street, Twelfth Street, and Eleventh 
Street, when she received a signal of two whistles from the J., which attempted to 
go near the shore ; and the two ooUided port bow to port bow. Held, both in fault; 
the L: for orossiiïg the R.'8 course, and keeping to the left near the shore, without 
reasoq : the R. for not backing sooner, under inspecter' srule 3, or as soon as the L'a 
intent was made known. Affirming 88 Fed. Rep. 856. 

In Admiralty. Appeal from district court. 
Rice & Bijur, for appellant. 
Ansim Seebe Stewart, for appellee. 

Lacombb, Circuit Judge. Décision of district court affirmed, with 
costs. 



LEHI6H ZINC & IRON CO. V. NEW JBBSEY ZINC & IRON CO. 545 



Lehigh Zino & Ieon Co. v. New Jersey Zinc & Ieon Go. 

(Circuit Coit/rt, D. New Jersey. September 23, 1890.) 

1. Courts— JuRiSDiCTiONAL Amount — Quieting Title. 

For the purpose of determining the jurisdictional amount in a bill to quiet titlé, 
the whole value of the property, tlie possession or enjoyment of which is threav 
ened by défendant, is tfae measure of the value of the matters in controversy. 

2. EQ0ITT PlEADINQ — MULTIPAKIOUS BiLL. 

A bill alleged that complainant's title to certain ores claimed by it had been so 
thoroughly adjudlcated that further litigation would be vexatious, and prayed that 
défendant might be enjoined f rom taking any proceedings to talté said ores, or from 
disturbing complainant's title thereto. In another portion of the bUl complainant 
claimed a statutory right to require the title or claim of défendant to tbe ores to be 
" now " set up, tried, and finally determined. Held, that the bill was multif arious. 

In Equity. 

Cliarles D. Thompson, Richard Wayne Patker, and George Northrop, for 
complainant. 

John R. Emery and Thomas N. McOarter, for défendant. 

Geeen, J. This matter cornes before the court upon demurrer inter- 
posed by the défendant to the bill of complaint filed by the complain- 
ant. The demurrer is gênerai, and the following causes were assigned 
aa its justification: 

"First. That the said bill is a bill filed in a circuit court of the United 
States, held in and for the district of New Jersey, and tbe complainant has 
not by its said bill shown the jurisdiction of the court, in that it has not 
averred or shown that the matterin dispute exceeds, exclusive of interestand 
costs, the sum or value of two thonsand dollars. Second. That the complain- 
ant in and by its said bill claims under two distinct and inconsistent rights, 
which cannot be joined in a single bill of complaint, andthediscovery and re- 
lief soughtbysaid bill relate to two several, distinct, and incohsistent rights, 
which cannot be joined in one bill; and especially that the complainant in and 
by one portion of its said bill allèges and claims that the title and rights of the 
complainant to the ores claimed by it in said bill hâve been flnally settled and 
determined by the decrees, judgments, suits, proceedings, and acts mentioned 
in said bill, and that by virtue thereof the défendant is precluded and barred 
from setting up or asserting any right or claim tothe said ores claimed by the 
complainant, and prays that the défendant may be perpetually restrained and 
enjoined from taking any açjbjon, suit, or proceedings in law or equity to take 
Irom it said ores, or from disturbing complainant's title thereto, and may be 
restrained from attempting to obtain possession of the said premises, or re- 
moving the ores, metals, and minerais claimed by the complainant. And, 
by another portion of said bill, the said complainant relies upon and sets up 
another, and a différent, distinct, and inconsistent, équitable right or title, 
under the statute of the stateof New Jersey, entitled 'An act to compel the 
détermination of claims to real estate, and to quiet title to the same,' ap- 
proved March 2, 1870, under which the complainant claims the right to re- 
quire the title or claim of the défendant to said ores, claimed by the complain- 
ant, to be now set up, tried, and finally determined under said act, in this 
suit, and prays such distinct and inconsistent relief. And this défendant 
says that complainant's supposed right, based on the allégations that its right 
and title to said ores claimed by it hatb been already ânally settled and detor- 
v.43F.no.9— 35 ^ 
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mined by said deeds, proceedings and judgments, decrees and orders, set out 
in 8ai4, blll, cijnnot be joip^d with the supposed statutory right to hâve the 
claim and title of the défendant to said ores, now set out, tried and deter- 
mined in this suit. Third. That the said bill is multifarious, in tbat it joins 
two separate and distinct causes of âuit or action wbicb ought not to be 
joined in one bill of complaint. Fourth, That the said bill is uncertain, in 
tbat itdpes not suffl.ciently strate and disclose thé nature of the équitable rigbt 
or intérôst upbn wbich tbe complainant relies for relief ; and, especially, it 
does not especially and clearly appear by tbé bill whether the complainant 
claims that défendant should be perpetually enjoined frum setting up any 
right or title to said oriBô clalmed by complainant, on the ground that the 
right and title tô the orës clalmed by complainant bas been already settled 
and determined by tbe decrees, judgments, orders, and proceedings set out in 
said bill, and should not be retried in the présent or any other suit, or whether 
it reliés upén à supposed statutory right to réqùire the défendant now, and 
in this suit, to set up its title and claim to said ores, and to hâve the same 
finally determined in this suit, under the said statute. Fifth. That the said 
bill is va^ue and uncert,ain, and the équitable right upon which the com- 
plainant relies fur relief is ûot stated with sufliciént clearnessl Sixth. That 
the complainant bas not in and by its ^aid bill made or stated suéh a case as 
does or ought to ehtitle it to any such discovery or relief as is thereby sought 
and prayed for, from and against this défendant." 

When the matter was heard, the arguments of counsel took a very 
wide range, bat I shall not attempt to judge of the merits of the case at 
this tinae. The only question now before the court is one of pleading, 
and to that I shall confine myself. I do this with the lèsser hésitation, 
because very many of the statements ànd allégations made by counsel, 
and upon which very acute and leamed arguments were founded, do not 
appear upoh the record, in the condition it now is, and were in tact con- 
tradicted and denied, or affîrmed and insisted upon, with equal tenacity 
by the respective counsel. The question then to be considered is, has 
thQ demurrer been well taken? The bill of complaint in: its gênerai 
aspect uid teiior may be called a "bill of peace." The complainant 
avers that îtis the rightfal owner of certain ores, in a certain locality; 
that it is in fùU, peacéable, ahd quiet possession thereof ; that its right 
and title to tbese ores hâve been derived from certain deefis qf convey- 
ance, le9S|^9, ;^nd agreements, and hâve been conûrmedto it by formai 
adjudications of courts in actions in which they were the subject-matter 
of the litigation; tbat the défendant is threatening to dîsturb the com- 
plainant in 'thç possession of this property by coinmencing suits in which 
the title Of;tHe complainants is to be attacked; that as the title of the 
complainant bas been fully established and settled, especially by the 
judgm.enis of courts of compétent jurisdiction, any further litigation of 
the same title would be vexatious and oppressive, and should be r&- 
strainedj ■ - 

The flrst objection to this bill made by the défendant is that the matter 
in controvérsy doeè not exceed in value the sura of $2,000. It is well 
settled ihjati^fje requisite value of tbe matters i» controvérsy, is a juris- 
dictionaliifaôt,: and it must be properly averred in the bill, or the court 
wiil refuse to assume jurisdiction of the cause. There is in the com- 
plainantlB'billan averment, in the language of the statute deâning the 
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jurisdictional liraits oï this court, that the matters in dispute exceed 
the suiri' of $2,000, exclusive of interest and costs; but counsel for de- 
fendant insists that, notwithstanding such averment, the objection taken 
is fatal, because, if the case made by the complainant's bill is, true, no 
pecuniary damage ean accrue to it, for the suit threatened by the défend- 
ant would fall as utterly groundless. Without stopping now to invoke, 
in answer to this objection; the effect of a demurrer to the well-pleaded 
averment of a jurisdictional fact, it is sufficient to say that I think the 
proper criterion of the "value of the matters involved in the controversy" 
is to be found in the value of the property, the possession or enjoyment 
of which will be affected by the resuit of the litigation. For the pur- 
poses of this suit I should not hesitate to hold that the whole value of the 
property, the possession and enjoyment of which is imperiled by the 
threatening acts of the défendant, is the measure of tbe value of the matr 
ters put in controversy by it. If any other test than this should be sub- 
stituted, véry many suitors would be debarred from seeking the pro- 
tection of the fédéral courts, and those tribunals would be stripped of a 
very important branch of their hitherto acknowledged jurisdiction, es- 
peciallj' upon their equity side. What would become of suits for the 
relbrmation of a written agreement, for the cancellation of alleged forged 
or fraudulent deeds, for the spécifie performance of contracts to convey 
lands, and many others of like character, if, upon the question of juris- 
dictional value of the matters in controversy, the courts were limited to 
the pecuniary value of the deed, the contract, the agreement as such, 
and were barred from considering thé value of the thing affected by, or 
the subject-matter of, those varions writings. Take, for instance, the 
case of a forged deedof conveyance. Suits to compel the surrender and 
cancellation of such dangerous documents are not uncommon in the féd- 
éral courts. But on what principle can jurisdiction be maintained if the 
question of the "value of the matters in controversy" be raised? What 
is the value of a "forged deed?" Simply nothing. If it be forged, it is 
absolutely vàlueless; but, for jurisdictional purposes, it must be held 
to bave, to therightful owner of the premises pretended to be conveyed 
by it, the whole value of the premises themselves, tbe possession and 
enjoyment of which are menaced and put in péril by its existence. The 
application of this test to the case at bar is obvions. It may, indeed, 
be true that the daims of the défendant to tbe property in possession of 
the complainant are groundless; it may be held that the deeds, leases, 
agreements, and adjudications of the courts, upon which and from which 
the complainant base and claim its right, are invulnérable to any attack 
which, in pursuance of its threats, the défendant may make. That wiU 
appear at the end of the litigation, but tbe "matter in controversy " is 
not the resuit of the litigation, but the property which will be affected 
by that resuit, and its value is the value which does or does not confer 
jurisdiction as it may be summed up. I do not think this cause for 
demurrer can be sustained 

A more serious question is raised by the second and third causes of 
demurrer. It is iusisted that as a pleadiug the bill is vicious, because 
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it is multifarious. Multifariousness means the joining together, împrop- 
erly, in one bill of complaint, distinct and independent matters, and 
thereby Confounding them. To render a bill of complaint liable to thé 
objection, it must contain more than one good, distinct, and severable 
ground for the maintenance of asuit in equity, It is well-nigh impos- 
sible to lay down any rule or abstract pjrinciple as to what constitutes 
multifariousness which can be universal in application, but it may be 
said that a bill will be considered multifarious if the distinct and separate 
claims made in it are so différent in character that the court ought not 
to permit them to be litigated in one suit. Two or more distinct ob- 
jects cannot be embraced in the bill; its double charaoter destroys it. 
Thus in Reed v. Beed, 16 N. J. Eq. 248, a bill asking an injunction to 
restrain waste, and also an account for rent due, was held demurrable on 
ground of multifariousness. Récent; cases seem to show an increasing 
tendency to avoid the application of strict and technical rules of plead- 
ing to a bill objected to as multifarious, and to deal with the objection 
as addressed to the sound discrétion of the court. Thus," in a late case, 
wherefrom the bill of complaint it appeared that the complainant had 
in fact two causes of action, each furnishing the ground for a suit, one 
the natural outgrowth of the other, orgrowing out of the same trans- 
action or subject-matter, and the défendant had interest in every question 
raised on the record, but the suit had but a single object, it was held 
that the causes were properly joined, and the bill was not for that reason 
multifarious. The only fair déduction to be made from this and other 
similar caseâ is that each case must be adjudged and governed by its own 
peculiar circumstances. The discrétion of the court must be appealed 
to, but that discrétion will be exercised always within the limita of the 
principles which govern good pleading. 

Upon a critieal examination of this bill Of complaint it does appear to 
be open to the criticism which has been made upon it. The gravamen 
of the complainant's case is that its title to certain ores has been so 
thoroughly and satisfactorily ;.adjudicated in this and other courts that 
no further litigation can be tolerated. If such litigation shouid be com- 
menced, it would be unjustifiably vexatious, and shouid be enjoined. 
In other words, the complaint is that the défendant refuses to recognize 
the conclusive character of the proceedings by which complainant's 
title has been established, and threatens to bring a suit to reopen and re- 
try issues which are res adjudicata by the solemn judgment of the court. 
The remedy which complainant seeks is the absolute prévention of the 
defendant's threat thus again to call in question his title. The prayer 
is for an injunction to accompliah that end. The very last thing that 
the complainant desires , is a suit to détermine whether the title to the 
property in question is in it or in Its opponent. Its insistment is that 
there is no ground for such a suit; that the title to the property in ques- 
tion is forever removed frora the forum of litigation, and cannot right- 
fully be brought back. And this is the solid basis of equity which un- 
derlies a bill of peace. When the title of a complainant bas been finally 
adjudicated by a court of compétent jurisdiction, and determined, it is 
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évident that a renewal of the litigation in the same or a différent forum 
by the defeated party would be vexations, inéquitable, oppressive, arid 
a court of equity will enjoin it. Hence, when a bill of peace is pre- 
sented to the court, the sole issue is, has this tille been finalJy settled as 
is alleged? It is the adjudication, and not the title, which the bill con- 
cerns itself with, and with which the court deais. If the court finds that 
the judgment relied upon does finally détermine the title, it interfères to 
prevent the complainant being called upon again to maintain it. But 
the complainant, out of abundant caution, perhaps, or to meet some 
anticipated line of défense, seeks the aid of this court upon a différent 
ground from that first stated. It invokes the statute law of New Jersey 
in its behalf, and appeals to the provisions and requirements of an act 
entitled "An act to compel the détermination of claims to real estate in 
certain cases, and to quiet the title to the same," approved March 2, 
1870. It is not necessary to quote this act. Its object is clearly and 
tersely stated by Chief Justice Beasley, of the suprême court of New 
Jersey, in Jersey City v. Lembeck, 31 N. J. Eq. 255. On page 272, the 
chief justice says: 

"The inequity that was designed to be remedied grew out of the situation 
of a person in the possession of land as owner, in which land auother person 
claimed an interest which he would not en force; and the hardship was that 
the person so in possession could not force his adversary to sue, and thus put 
the daim to the test. The title of the act indicates that this is its purpose, 
for itis an act to compel the détermination of claitns to real estate." 

This clearly expresses the spirit of the act. Its pkin intent was to 
compel, in the way and by the method which it provided, a litigation 
of adverse claims to lands. He who boasted of an interest in or a claim 
to lands In the quiet possession of another must proceed to make that 
claim good, or suffer a judgment to go against him. The issue con- 
eerned the title to the lands. It was to be made up immediately. It 
was to be tried promptly. The resuit was to be final and conclusive. 
In invoking the aid of the statute, and in bringing itself within the pro- 
tectorate of its provisions, the complainant seeks to compel a légal as- 
sertion by the défendant of any title it may bave, or claim to hâve, in 
and to the property of which the complainant is in possession, so that 
the truth of such assertion may be litigated, and the validity of the title 
be determiued, in the proper tribunal. Complying with the mandate 
of the act, the complainant, with the subpœna directed to the défendant 
in this cause, issued a ticket, describing with précision the property in 
question, stating the object of the suit, and that, if the défendant claims 
any title or interest to or incumbrance upon the lands, it is required to 
answer, but not otherwise; and in such ticket the object of the suit is 
stated to be to settle the title to lands thereinafter mentioned. This pur- 
pose, so formally declared, is manifestly inconsistent with and répugnant 
to the insistment of the complainant that the title to lands in question 
has been heretofore lînally settled, and which final settlement justifies the 
bill, as a bill of peace. If there has been a final settlement, there can 
be no other settlement. If there has been no final settlement, there eau 
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ibe no frea aâjudicata.^': A bill of peace requires the one. A bill for the 
fitatutory relief, under: the act nientioned, requires the other. In the 
one case, the claim of the complainant is that the défendant tbreatens to 
harass' and vex it, injuriously and inequitably, by bringing a suit to 
test the validity of , the. complainant's title and possession of lands.' In 
the dther, the plaint of the complainant is that the défendant will not 
bring such suit for suiïh purpose. As to the first claim , the relief sought 
is for an enjoining order, absolutely rpstraining the prosecution of the 
suit which is so vexations. In the other, it is a mandate to compel the 
prompt and immédiate pïosecution of the suit which is ardèntly desired. 
Clearty, such claims are too contradictory and diverse to stand together. 
Thedemurrer is sustained for the cause allégea. As upon either branch 
of the case, as stated in the biil, complainant would hâve a, prima fade 
daim to proper relief in a court of equity, it will be permitted to amend 
the bill, if it shall so eléct, so as to avoid the charge of multifariousness, 
within 15 days; the injunction heretofore grauted to stand until the fur- 
ther order of the court. 



GuENN V. DiMMOCK et àl. Same V. LocKWOOD et al. Samb v. Lucas e( aï. 

(Circuit Cimrt, E. D. Missouri, E. D. October 10, 1890.) 

1. Behearivo in Equitt— TiMb of Ghantino. 

Equitjr rule 88 déclares that a rehearing shall not be "graatei" after the lapse 
of tue term at which the final decree is entered, and provides that in non-àppealable 
cases a pétition for a rehearing may be "admitted" before the endof the nezt term 
after final decree. Held, that the word "admitted, " as used therein, is synonymous 
■with the Word "granted," and that the eSect cf the rule is to deprive the court of 
the power to grant a rehearing in any case after the lapse of the term nezt sucoeed- 
ing the eutry of a final decree. 

9. Same— Abtbb Tebm Suçcbijding Decree— "Waivek. 

An order sustaining a pétition for a rehearing after the lapse of the term next 
, sucoeedlng the entry of a final decree is utterly void, and cannot be ralidated by 
any action of défendant in takiug leave to plead, etc. 

In Equity. On motions to set aside orders overruling pétitions for 
rehearing. 

ÎTiomos K. Skinker, for plaintiff. 

John W. Dryden, Noble & Orrick, Lee & EUis, and W. H. Olopton, for 
défendants. 

Thayek, J., (praUy.) The opinion heretofore expressed in thèse cases 
(the same not being appealable) that the court could not, under equity 
nile 88, grant a rehearing after the lapse of the term succeeding that at 
which the final decrees iwere entered, hasbeen challenged in two respects. 
In the first place, chieây on the Strength of a remark made in the case 
of Giant-Pow.der Go. V. Cal. Vigorit Powder Go., 5 Fed. Rep. 202, it is 
contended that, if a pétition for a rehearing is filed during the term at 
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which the final decree is rendered, the pétition may be granted at any 
subséquent terni. That particular question, however, was not before 
the court for détermination in the case referred to; hence the remark made 
ought not to control the disposition of a caee where the précise point is 
presented for décision, any further than it is found to be supported by 
reason or authority. The first clause of rule 88 déclares that a rehearing 
shall not be "granted " after the lapse of the term at which the final de- 
cree is entered, and the last clause provides that in non-appealable cases 
a pétition for a rehearing may be "admitted" before the end ofthe next 
term after final decree. Thfe first clause of the rule is not open to con- 
troversy as to ita meaning, because the language is explicit that no re- 
hearing shall be granted after the term. To my mind the meaning of 
the last clause is equally manifest, notwithstanding the use of the word 
"admitted" in place of the word "granted." The object ofthe rule was 
to put an end to litigation,-' — ^to fix a time after final decree beyond which 
the prevailing party should not be kept in court; and surely there was 
and is as niuch reason for lîmiting the time within which a rehearing 
might be granted in non-appealable cases, as in cases that were subject to 
appeal. It raust also be borne in mind that in légal parlance the word 
"admitted" is frequently used as synonymous with thewords "granted" 
and "allowed." Furthermore, the eighty-eighth rule, as a whole, is a 
modification of the old rule of procédure in the English chancery court, 
which did not permit a pétition for rehearing to be entertained after the 
enrollmeut of a decree; and, according to well-known canons of construc- 
tion, the défendants are entitled to invoke a strict interprétation ofthe 
rule. AU of thèse considérations lead me to the conclusion that the 
word "admitted" and the word "granted," as used in the eighty-eighth 
rule, hâve the same meaning, and that the effect is to deprive the court 
of the power to grant a rehearing in any case after ithe lapse of the term 
next succeeding the entry of a final decree. 

The précise point under considération does not appear to bave arisen 
in any adjudged case, but, from expressions found in numerous décisions 
it is manifest that the views abovestated are in harmony with the opinion 
generally entertained as to the meaning and eflect of the eighty-eighth 
fuie. Cavtercm v. McRoberts, 3 Wheat. 591; McMicken v. Perin, 18 Hôw. 
608; Scott v. Blaine, 1 Baldw. 287; Scottv. Hore, 1 Hughes, (U. S.) 163; 
Sheff'ey v. Bank, 33 Fed. Rep. 316; and see décisions formerly cited; 
Roemer v. Simon, 91 U. S. 149; Brown v. Âspdm, 14 How. 27. The case 
of Olarke v. Thrdkdd, 2 Cranch, G. C. 408, is so imperfectly reported 
that it is not entitled to much weight as an authority. The motion in 
that case appears to bave been acted upon by consent of parties. 

It is next insisted that in any event the défendants in the case of Glenn, 
Trustée, v. Lucns et al., bave waived their right to insist on the finality 
ofthe decree entered at the March term, 1887, in conséquence of action 
by them taken at. the présent term. Such contention is based on the 
following facts: Early in the présent term (September, 1890) complain- 
ant's solicitor moved that the pétition for a rehearing be sustained, and 
the^motion was granted. Afterwards, and on the: same day, the défend- 



552 FEDERAL HEPOKTER, VOl. 43. 

anls took leave to ansvver the original bill. Some days later in the term, 
and before an answer was filed, the court vacated the order sustaining 
the pétition for a rehearing, its attention having in the mean time been 
directed to the mandatory character of equity rule 88. Viewing the case 
as one in whioh the decree becanie final at the Septeniber term , 1887, 
and in which the court had lost ail jurisdiction over the défendants for 
the purpose of either vacating or altering the decree, I am of the opinion 
that the order made at the présent term, on complainant's motion only, 
sustaining the pétition for a rehearing, was utterly void, and that such 
ordor was not validated, or in any manner affected, by the subséquent 
action of the défendants in taking leave to plead. 

The case at bar stands on a différent footing from that of Toland v. 
Spragvs, 12 Pet. 300, and pther like cases, in which a défendant having 
an élection to appear and défend in a given court, or nôt to appear, vol- 
untarily entered his appearance therein, and thus waived bis- privilège. 
In the présent case the court had no control over the final decree at the 
time it attempted to vacate the same; and, even though it be conceded 
to complainant that the court may vacate a decree atter it has become 
final by consent of parties made and entered of record, yet in the case at 
bar no act was done tantamount to giving such consent. The former 
orders nàade in thèse cases, overruling the pétitions for rehearing filed at 
the March term, 1887, appear on further considération to hâve been 
proper, and they will be permitted to stand. 



Chrisman et d. v. Hay et al. 
{Circuit Court, S. D. I<ywa, W. D. Ootober 7, 1890.) 

1. Vbndob's Lieu— Quitclaim Deed. 

Uocler Cpde lowa, § 1940, which provides that no vendor'slien shaU be enforced 
after a ooàvëyance by the vendee, unless such lien is reserved by written instru- 
laent, acknowledged and recorded, or unless such conveyance is made pending suit 
to foreclose the lien, a quitelaim deed by the vendee is sufflcient to bar a vendor's 
lien not evideûced by writing. 

2. MORTGAGE— FOBÏICI-OStrRE. 

A mortgage for 135,000 on a large number of lots provided for the release of "any 
five or more lots at any time hereafter" upon paymeut of f33 per lot. Held, that 
purchàsers from the mortgagor, after his def ault in paylng the mortgage debt, but 
before foreolosure suit was'begun, might hâve their lots released for $33 eaoh; but 
that the mortgagor's right to a release on those terms expired wheo such suit was 
begun. 

In Equity. Bill for foreclosure of mortgage and enforcement of ven- 
dor's lien. Submitted on pleadings and proofs. 
FlicUnger Bro8., for complainants. 
Stone & Sims, Wright & Baldwin, and Sapp <fc Pmey, for défendants. 

Shiras, J. In the spring of 1887 the complainants, James S. Chris- 
man and George W. Robards, were the owners of certain realty in Pot- 
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tawattamie county, Towa, known as "Manawa Park," and în May of 
that year they sold the same to Hattie A. Hay. To secure the payment 
of $25,000 of the purchase price, said Hattie A. Hay executed six 
promissory notes; tliree thereof, aggregating $8,333.33, being payable 
to the order of George W, Robards, and three, aggregating $16,666.67, 
being payable to the order of James S. Chrisman, and coming due in 
one, twoi and three years, with interest at the rate of 7 per cent. To 
secure thèse notes the said Hattie A. Hay and her husband executed a 
mortgage upon blocks 1 to 32, inclusive, " of the lots contained in Jlanawa 
park as per plat thereof," which contained the foUowing stipulation: 

"And it is herehy agreed and part of this contract that, upon the payment 
of $32.80 per lot and accrued interest, said James S. Chrisman and Geo. W. 
Kobards agrée to release any flve or more lots, at aiiy time hereafter when 
called upon to do so, at expense of 2nd party." 

The mortgage also contained a stipulation to the efTect that, upon a 
failure to pay any part of the principal or interest, then the whole of 
the sum secured should become due and payable. August 10, 1889, the 
présent bill was filed for the foreclosure of the mortgage in question ; the 
notes maturing in April, 1887, and 1888, being unpaid. It is also averred 
in the bill that the premises in the mortgage described, to-wit, the 32 
blocks therein named, do not include ail the property sold bj' complain- 
ants to said Hattie A. Hay; that the mortgage should haveincluded the 
same, but that, through the misrepresentation of Hattie A. Hày and her 
husband, complainants accepted the same in the beliefthat the mortgage 
covered the entire property; and it is therefore prayed that complainants 
may be decreed to hâve a vendor's lien upon that part of the premises 
not covered by the mortgage. 

It appears from the évidence that the portion of the premises on which 
the lien is sought to be established, was conveyed by the vendee before 
this suit was brought, and therefore, underthe provisions of section 1940 
of the Code of lowa, the lien is defeated. That section provides that — 

"No vendor's lien for unpaid purchase raoney shall be recognized or enforeed 
in any court of lavv or equity after a conveyance by the vendee, uniess such 
lien is reserved by conveyance, mortgage, or other instrument, dulyacknowl- 
edgeii îind recorded, or unless such conveyance by the vendee Is made after 
suit brought by the vendee, hisexecutor or assign, to enforce such lien." 

On behalf of complainants, it is urged that the premises sought to be 
subjected to the lien were conveyed by a mère quitclaim deed, and that 
the party holding under the same cannot assert any right thereunder as 
against complainants. It is true that a party holding under a mère 
quitclaim deed cannot be heard to assert that be is an innocent purchaser 
for value. Oliver v. Pùitt, 3 How. 410; Mayv. Le Glaire, 11 Wall. 217. 
The statute just eited changes the usual ruïe applied to équitable liens 
for. the Unpaid purchase price of property sold. In the absence of a 
statute, it is held that the vendor's lien affects ail purchasers from the 
original vendee who had notice of the existence of the lien when they 
bought thé premises; and hence one holding under a quitclaim deed 
would be held to be charged with notice of the lien. The statute of lowa 
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(ieclaresj,that,,unlessi réserve^,' in some written rccorded instrument, a 
vendor's lien çannot be enforcegl after a conveyance oi" the property. The 
question, pi notice is eliminated, from the case. The différence in the 
language ysed in this section anà.that found in the section in regard to 
recording Inçtriiraents affecting real estate clearly indicates the différent 
rule to be applied in construing. the same. Thç.latter déclares that "no 
instrument affecting real estate is of any validity against subséquent pur- 
chasers for a valuable considération, without notice, unless recorded," 
etc. Under this section an unreqprded instrument is invalid as against 
a subséquent purchaser for value without notice. Under the former sec- 
tion, a vendor's lien cannot be epforced after a conveyance by the vendee. 
To suatain the ,view of complainants, the court would be compelled to 
interpolate the words "to a purehaser for value without notice" after the 
Word "conveyance," found therein, and this cannot be donc. The stat- 
.ufe e?pressly . déclares that, unless the lien is reserved in a written re- 
corded instrument, suçh lien cannot be enforced after a conveyance of 
jhe property, unless such conveyance is made aiter suit for the enforc©- 
ropht of the lien hasbçen brougbt; and the court cannot, by mère con- 
atruçtion,; i;adically change.th© meaning of the words used in the section. 
As la quitclaim deed will transfçrthe title and right actually held by the 
Çrantor tiiereih, it is a conveyanc^,,within the meaning pf the section 
rçgulating vendor's liens. As theijpremises upon which it is sought to 
fasten a vendor's lien were conveyeè to third parties by Mrs. Hay before 
the bringing pf this suit, such , ppnveyance defeats the right to a lien, and 
iï.is npt, neçessary to CQnsider tbe question made in argument, whether 
such lien cpuld be enforcecj as against Mrs. Hay; it appearing that com- 
plainants had taken a mortgage to secure the purchase money upon part 
of the property., . . 

Theeyidençe alsQ phows that a number of the lots included in the 
mortgage hâve been sold by Mrs. Hay and her busband, and the main 
question in dispute betwéen the litigants is as tpthe effect of the agree- 
ment in the mortgage for the releasing the lien of the mortgage upon 
payment pf the sura of |32.$0, and intei^est, per lot. On part of the 
défendant, Mrs. Hay, it is contiepded that the right thus secured continues 
in force until the expiration of the year of rédemption after sale; that, 
in effect, the mortgage créâtes a separate lien uponeach lot forsaid sum 
<ri" $32.80, andthatany oneor moreof the lots mayberedeçmedby paying 
thissuai,rçgardlessof the total sum due. On part of complainants itis 
çoptended thattbis stipulation is in the nature of a privilège, and that, 
when Mrs. Hay failed to meet the payments provided for in the mort- 
gage, she lost the right to exercise this privilège, and that parties pur- 
chasing lots from her ^ince the date of the failure 'to pay the first note 
coming cjue stànd in np bptter position, but must be deemed to bave pur- 
chas'ed subject to the lien oï the mortgage for the full sum due thereon. 
Ilrom the évidence iii the case, it is clear that, when the mortgage was 
executed, it was weU ïjnd^rstood between the parties thatit was intended 
to selt tbe lois to purçbasgr^v thç preroises having been platted for that 
id itis equpjjy plear tbat sales could not be madeif each small 
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lot was to remain subject to the lien of the entire mortgage debt. The 
stipulation found in the mortgage was evidently placed therein se that 
purchasers could be assured that the payment of the sum fixed, i. e., 
$32.80 and interest, to the mortgagees, would release the lot purchased 
from the lien of the mortgage. So far as purchasers from Mrs. Hay are 
concerned, it must be held that ail who beeame such before the bringing 
of the présent suit are entitled to the benefit of the agreement found in 
the mortgage; and bypaying, if not already paid, the fixed priée named 
in the mortgage, are entitled to hold the lots purchased free from the 
lien of the mortgage. 

As already stated, the évidence shows that Mrs. Hay has failed to 
meet the payments she bound herself to make, and complainants are now 
compelled tô resort to the mortgaged property to secure the sum due 
them. If it were held that Mrs. Hay could now sélect out the more 
valuable lots, and redeem them from the lien of the mortgage by paying 
the stipuiated sum of $32.80 and interest, it would enable her to secure 
the benefit of the contract without meeting fully the obligations thereof. 
The mortgage she executed was, in terms, upon the entire property, to 
secure the entire debt; but following the granting clause is found the stipu- 
lation already cited, which, as already said, was inserted in orderto enable 
her to sell the lots to purchasers, and for the protection of such purchasers. 
It now appears that she is no longer endeavoring to carry ont her contract 
with complainants. The payments are largely in arrears, and the case is 
ripe for a decree of foreclosure and sale. Under such circumstances, it 
would work a l'raud upon the rightsbf complainants if it were held that 
the mortgagor, while wholly in default on her part, should be permitted 
to sélect oUt the more valuable lots from the mortgagor's tract, and re- 
deem them, leaving the less valuable unredeemed. As between Mrs. 
Hay and complainants, it must be held that the right to procuré the 
release of portions of the mortgaged promises by paying theprice named 
terminated when the présent suit ibr the foreclosure of the mortgage 
was brought. The complainants are therefore entitled to a decree es- 
tablishing the amount due them, respectively, upon the notes sècured 
by the mortgage; due crédit Leing given for ail sums heretofore received 
from the mortgagors, or Irom purchasers under them of any portions of 
the property, and for ail sums paid hereafter by parties who had pur- 
chased portions of the lots before the bringing of this suit, as herein- 
after provided. Such purchasers of lots, in cases wherein the sti|>ulated 
price of $32.80 and interest has not yet been paid to the complainants, 
must pay! the same within 30 days from the date of this decree. At 
the expiration of said 80 days, the arhount then due upon said notes 
wili be computed, and, unless the sum due is by that time fully <lis- 
charged. a final decree will be entered, foreclosing said mortgage upon 
ail parts of said realty in the bill described as shall then remain unre- 
deemed by purchasers, and ordering the sale thereof. As the mortgage 
provides tfeat in case of foreclosure a reasonable attomey's fee shall be 
allowed, provision will be made in the final decree for the allowance of 
such sum as the parties may agrée upon, or, if such agreement cannot 
be had,' ij()psueh sum as the court may award. ' 
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In re Raheer. 
(CîrcMit Court, D. Kansas. October 17, 1890.> 

iNTOXioATuro LiQUOES— Interstate Commebob— Rétroactive Effect of Wilson 
AdT. 

Aot Cens. Aug. 8, 1890, known as the "'Wllaon Act," and declaring "that ail 
fermented, dlstilled, or other intoxlcatlng liquors or liquida, transported into 
any state or territory, or remaining therein for use, consumption, sale, or stor- 
age tbereln, shall, upon arrivai in such state or territory, be subject to the opéra- 
tion and effeot of the laws of auoh state or territory enacted in the exercise of its 
police powers, to the same extent, and in the same manner, as though such liqnids 
or liquors had been produoed in such state or territory, and shall not be exempt 
therefrom by reason of being introduced therein in original packages or other- 
wise, "is permissive, and not mandatory, upon the différent states, and requires 
additional législation to be bad by a state to bring the provisions of the act into op- 
ération within the state. 

This is an application for the writ of habeas corpus. From the agreed 
statement of facts in this case it appears that the petitioner, Charles A. 
Rahrer, was the agent at Topeka, Kan., of Mayimrd, Hopkins & Co., 
citizens of the state of Missouri, doing a gênerai whôlesale business at 
Kansas City, Mo., in the sale of intoxicating liquors. The petitioner 
was apppinted agent of said house in June, 1890, and from that time to 
the date qf his arrest, on the 9th day of August, 1890, he continued, as 
said agent, to sell said liquors at Topeka, Kan. , in the origiùal package, 
as importéd, and not otherwise. For a sale thus made by him on the 
9th day of August, 1890, he was arrested by the state authorities, for a 
violation of what is known as the prohibitory law of the state, and he 
pétitions this court for his discharge therefrom, on the ground that he 
is restrained qf his liberty in violation of his rights under the fédéral 
constitution. By order of the United States circuit judge, Hon. John 
F. Philips, judge of the United States district court for the western dis- 
trict of Missouri, sat with Judge Fosteb on the hearing of this pétition. 

David Overmyer and Hazen & Ismhart, for petitioner. 

L. B, Kellogg, Atty. Gen., and E, B. Welch, Co. Atty., for respond» 
ent. 

Philips and Foster, JJ. Two principal questions hâve been dis- 
cussed by counsel in this case: First, as to the constitutionality of what 
is known, as the "Wilson Bill," passed by congress on the 8th day of Au- 
gust, 1890; and, second, whether, if said bill be valid, the existing pro- 
hibitory law of the state of Kansas applies, or is it needful that addi- 
tional législation should be had by the state to bring into action in the 
state the provisions of the Wilson bill. Under the view taken of the 
last question, we deem it unnecessary to enter upon any discussion of 
the first proposition, as with or without the constitutionality of the Wil- 
spn bill the,.result to the petitioner is the same. The first section of the 
prohibitpry l«iw of Kansas is as follows: "Any person or persons who 
shall manufacture, sell, or barter in spirituous, malt, vinous, fermented, 
or other iinto;sicating liquors shall be guilty of a misdemeanor," etc. 
Gen. St. 1889, par. 2521. Under the décision of the suprême court of the 
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United States in Le% v. Bardin, 135 U. S. 100,10 Sup. Ct. Rep. 681, 
this statute, in so far as it attempted to prohibit the sale of intoxicating 
Hquors imported into the state, and sold by the importer or bis agent in 
the original package, was inoperative and void, being in conflict with 
section 8, subd. 3, art. 1, of the fédéral constitution, which places the 
power exclusively in congress to regulate commerce with foreign nations 
and among the states. Incident to this décision, congress, on the 8th 
day of August, 1890, enacted the Wilson bill, which déclares- 

"That ail fermented, distilled, or other intoxicating liqnors or liquids trans- 
ported into any state or territory, or remaining therein for use, consumption, 
sale, or storagè therein, shall, upon arrivai in such state or territory, be sub- 
jeet to the opération and effect of the laws of such state or territory enacted 
in the exercise of its police powers, to the same extent, and in the same man- 
ner, as thougb such liquids orliquors had been produced in such state or ter- 
ritory, and shall not be exempt tlierefrom by reason of being introduced 
therein in original packages or otherwise." 

It is not claimed nor pretended by the attorneys for the state that the 
petitioner, previous to the passage of the Wilson bill, was engaged in a 
business violative of any law of the state; but they do claim that, im- 
mediately after the passage of said bill by congress, the petitioner's bus- 
iness becanie and is a violation of the prohibitory law of the state. So 
that the proposition stands in this foml: On the 7th day of August, 
1890, sales made by the petitioner were permissible and lawful under 
the constitution of the United States, the prohibitory law of the state to 
the contrary notwithstanding; therefore, if on the 9th day^ of August, 
1890, the same act of the défendant is taken from under the protection 
of the constitution, and is a violation of the same prohibitory law of the 
state, the conclusion would seem to be inévitable that this changed con- 
dition of liability is-because of the enactment of congress on the 8th day 
of August, 1890. In brief, the contention of the state is that the act of 
congress enlarged the scope and opération of the act of the state législa- 
ture, making that which was a legitimate business one day a crime the 
next, not under any law of congress, but against the law of the state. 
There is nothing in the wording of the act implying that congress as- 
sumed such a power, or intended to give such effect to this enactment. 
At the time congress passed the Wilson bill, it was well known and rec- 
ognized that the suprême court had decided that such a state prohibitory 
law was void in so far as the dealer in imported Hquors in the original 
package wàs concerned; in other words, there was no law, and could be 
no law, in existence, making such a business a crime. It cannot be as- 
sumed that congress desired to introduce into the présent police laws 
of the state an article or subject hitherto not included by those laws. 
How could congress know that the people of ail or any of the states on 
the 8th day of August 1890, desired to bave such subject or article em- 
braced in their police laws? The contention of counsel for the staté is 
that it is for the severai states themselves to détermine the scope and 
purpose of their police laws, and congress bas not undertaken to arrctgate 
to itself any power or control over that subject. In employing the words,' 
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','y;«ill jîéssubject to tlie opération of the làws ôf the state," congress did 
DolJiase them in a màndatory, but in a permissive, sensé. Tlie niost 
ardent and ; enthusiastic advocate of a strong central government would 
spurn the idea that congress asaumed to dictate or convey a mandate to 
the several states in the matter of the exercise of their police powers. 
On the contrary, the Wilson bill left it to the free and untrameled ac- 
tion of the several; states to détermine whether they would or would not 
include within their police laws this particular article of commerce. 
Every.st^te in the Union probably bas upon its statutes some police rég- 
ulation ,Qf- the traffic in intoxicating liquors. Thèse statutes, as a rule, 
exempt from their opération, either in express terms or by implication, 
imported liquors and their sale in original packages. In some of the 
states the exception was expressed, as in thé lowa prohibitory law prior 
to 1888, and the old îi[ew York law of 1855, and in ail cases where not 
expressly r^erved the law of the land, as dedared by the suprême judi- 
cial tribunal, supplies the exception; thus indicating the gênerai consen- 
sus that hitherto it was not recognized as among the police powers of the 
state to rçgulate or interdict among the states the traffic in imported 
liquors. The décision in Leisy v. Hardin, supra, but emphasizes this 
fact and principle. The prohibitory law of the state of Kansas where it 
touched upon Interstate commerce was no law at ail at theiime of this 
enactment nor since. Judge Cooley says: 

"The term ' ùnconstitutional law,' as employée! in American jurisprudence, 
Is a misnonier, and impliea a eonlratlictiun; that enactment, wbich is opposed 
to the constitution, being in fact no law at ail." Oouley, Cuust. Lim. 3. 

Again, at* page 188, this same author says: 

"Whep a Btatnte js adjUdsted to be ùnconstitutional, it Isas if it had never 
been. Rigbts cànnot be biillt up under it. Contracts wliich dépend upon it 
for their cotastraction are vuid. ^It constitntes a protection to rio one who has 
acted under it, and no one f an be punished for having refused Obédience to it 
before the dwision.waamade. And what.ls true of an act void in toto is 
true hIso as to any part of ,an act which is fpund to be ùnconstitutional, and 
wbich fonseqiientiy is to ^o regarded as having never atany time been passed 
and in legiil fqrce." 

How then can the act of congress in question bave the effect and op- 
ération claimed: 16r it by ithé attorneys for the state? For it must be 
kept in mind that a législative act in cônflict with the constitution is not 
only iilegal ou voidabie, but it is absolutely void. It is as if never en- 
acted, and no subséquent change of the constitution removing the re- 
striction could validate it or breathe into it the breath of life. For il- 
lustration: Section 10, art. 1, of thé fédéral constitution déclares that 
"no state shall pass any bill of attainder, ex post facto laws, or law impair- 
ing the oblig;ation of coùtracts." Suppose a state should pass any of 
thèse prohibited acts, and after its passage the constitution should be 
amended by thé asseiit of the requisitejaumber of states and the forego- 
ing section drOpped altogether, so thatithere was no longer any restric- 
tion on the states in this particulair. Would any one contend that a 
prior enactpient in the face of the donstitutioUi dead at the time of its 
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enactment for want of life-giving power, would at once arise from its 
tomb, and become a Uyitigj actual, lawful thjng? Or suppose the légis- 
lature of Kansas in thèse times of imputed financial distress should 
enact a law providing that, in ail cases of judicial sales of real estate 
hereafter rnade on foreclosure of mortgages, there should be a stay of 
exécution for one year after judgment. Such a law would seem fair on 
its face, and would be in gener^ terms like that of a prohibi tory law of 
the state; The courts unquestionably would hold that as to judgments 
rendered or niortgages executed prior to such enactmehts the statùte was 
inoperative and void, beeause it impaired the obligation of contracte, and 
was in violation of section 10, art. 1, of the constitution; although it 
might be held to be a valid law as to subséquent contracts, good in part 
and bad ii;i part. Now,, suppose the constitution should be amended, 
and section 10 should be excluded, could it be maintained that this act 
of the législature would become a valid law as to prior contracts without 
further législation? Where is the distinction between the supposed case 
and the plié at fcar? In either case the législature ùndertook tolegislate 
on a matter forbidden to it by the constitution,— in the one case pro- 
hibited in, terms, and in the othér takën away aud denied to it by a délé- 
gation of ail power over the subject^matter to congress. If the consti- 
tutionaUty pf the Wilson bill is to bè upheld upon the theory, as claimed 
by its àdvo'cates in the debate thereon in the senateof the United States, 
and in the argument at this hearing, that congress, in the exercise of its 
power to regulate commerce among the, states and with fpreign nations, 
simply decided or declared that its jurisdiction should be eonfined to 
certain subjects-matter pf commerce, or that certain subjects-mattef and 
things whioh may be considered subjects of commerce should thereafter 
be exclûdèd from its jurisdiction, ùnder the commercial clause of the 
constitution, and the traffic in intoxicating liquors should thereafter be 
classified and remitted to the subjects within the police power of the 
state, such a law, under every rule pf construction, must be prospective 
in its opération. And it must further be conceded that, as the right of 
the state to tfeat such an article of commerce as subject to laws passed 
by the state in the exercise of the police power comes for the first time 
and alone from the enactment of the Wilson bill, until the state passes 
a law thereafter forbidding such traffic, it bas never exercised the power 
or the discrétion, call it what you may, lodgèd in it by congress. 
From this conclusion we see no logical escape. The opération and scope 
of Criminal laws should not beenlargèd by implication, but they should 
be strictly constrped; and, where there is any well-founded doubt as to 
any act being a publie offense, especially one not inalum in se, it should 
not be declared such, but should ratjier be construed infavor of the lib- 
erty of the citizen. 

It follows that the petitioner is entitled to be discharged, and it is ac- 
cordingly ao ordered. 
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Harmon ». United States. 
(Circuit Court, D. Maine. September 23, 1890.) 

1. Cl/AIUS àOAlSST tTNITBB StATES— AlLOTTANOB— CoMPTROLLER'S DECISION. 

Aot Cong. March 3. 1887, o. 359, (24 St. 505,) S 2, gives the circuit and dis- 
trict courts concurrent lurlsdiotlon, wlthin certain limita as to amount, of ail mat- 
ters Whlch by section 1 "the court of claims shall hâve jurisdlction to hear and dé- 
termine, " including ail olaims founded on any law of congress, except for pensions, 
Or on any contraot wlth the goveroment: "provided, however, that nothing In this 
section Bhall be construed as giving to either of the courts herein mentioned juris- 
dlction to hear and détermine olaims * • • which hâve heretofore been rejected 
or repbrtcd on adversely by any court, department, or commission authorized to 
hear and détermine the same. " By Bev. St. U. S. § 369, it is made the duty of the 
flrst comptroUer of the trçasury "to superintend the adjustment and préservation 
of the public accounts, Subject to his revision." Section 191 provides that "the 
balances tvhich may f rom tlme to time be stated by the auditor, and certifled to the 
heads of departments by the commissioner of customs, or the comptroUers of the 
treasury, upon the settlement of publie accounts, shaU not be subject to be changed 
or modmed by the heads ot departments, but shall be concluàive upon the executive 
branch of the gevemment, and be subject to revision onlj' bjr congress or the proper 
courts. '' Bêla, that the proviso must be limited to a rejeotion of a claim, or an ad- 
verse report thereon, by a court, department, or commission which détermines the 
rights of parties, and t^bat therefore the disallowance of a marshal's account 
for fées by thé first comptroUer of the trâasury was not within the proviso, as his 
décision was conclusive only within the executive department. 

2. UKITBD States MABSHAI<-rEXPBN8E8— RBlMBnBSBMKNT. 

Â marshal is entitled to be reimbursed for money paid, with the approval of the 
attorney gênerai, to whom Rev. St. U. S. S 868, gives gênerai supervisory power 
over the accounts of the court offlcers, on a réquisition of the district attorney, for 
blanks for the neoessary use of the district attorney. 
8. Samb— MiLBASE— AtteNdino Court. 

Under Bev. St. U. S. S .829, cl. 24, allowing a marshal " for traveling f rom his rési- 
dence to the place of holding court, to attend a term thereof , 10 cents a mile for going 
only, " the marshal is not restricted to a single travel at each term ; but, where court 
adjouilhs over one or more days, he may return liome, and charge travel for going 
to attend the term at the day to which it is adjourued. He may .^so charge travel 
for going to ëach spécial term. 

4. Same— Skbving Pkooess. 

Rev. St. U. S. § 839, cl. 25, allowing a marshal "for travel, in going only, to serve 
anyiProoess, warrant, attachment, or other writ, including writs of subpœna in civil 
or çrimlnal cases, six cents a mile, to be computed from the place where the pro- 
oesB is returned to the place of service, or, when more than one person is served 
therewith) to the place of service which is most remote, adding thereto the extra 
travel Wfiich is necessary to serve it où the others,"and providing, "But, when 
môre than two writs of any kînd required to be served in behalf of the same party 
on the same person might be served at the same time, the marshal shall be entitled 
to cottipensatloa for travel on only two of such writs, " where the marshal serve» 
seVeral precepts against différent persons for dlCCerent causes, he is entitled to full 
travel on çach, though they are ail served on the same trip. 

6. Same— Transportation opPbisOnbb. 

The clause of the fee-biU allowing for travel in going only as a compensation for 
aotual travel in going and retnrningbeing independent of the clause allowing fées 
for transportation of ofdcer and prisoner only while the o£dcer bas the prisoner in 
cuBtddy, he is entitled both to transportation for himself and prisoner and to travel 
in going to serve a warrant of removal or warrant to commit. 

6. Sahb— Bbevino Sbverai. W^TSi ■ 

ActCong. Peb. 83, 1875, c. 95, $ 7, after making certain provisions for the allow- 
anoe of the accounts of attomeys, marshals, and clerks, further pro vides that "no 
such oQlcei: or perspn sballibego^ae, entitled to any allowance for mileage or travel 
not actually and neoessarily performèd ùnder provisions of existing law. " Held, 
that the act did not preclude a marshal from full mileage oh each of- two of-more 
writs served at the same time and place on différent persons, but applied only to 
cases in which there was no actual travel, as where a writ was sent through the 
mail to be served by a deputy near the place of service. 
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7. Samb— Fbbs— Sbrvino Writs. 

The marshars duty to serve, and right to compensation for the service of, pre- 
cepts whioh are agreed to hâve been "duly issued by the court or a commlssioner, 
in accordance with established usage, " cannot be affected by the opinion ol the comp- 
troller that the issue of such precepts was unnecessary. 

8. Same— Transportation of Prisoners— Haok Hire. 

The hire of haoks to transport prisoners to and from court being agreed to havo 
been in accordance with the usual practioe, and to hâve alwaysbefore been allowed, 
it will be presumed to hâve been required by the court for tbe prompt dispatch of 
business. 

9. Saue — Attendino Heabing beforb Commissioner. 

Under Rev. St. IJ. S. § 829, cl. 28, allowing a marshal for attending ezamlnations 
before a commissioner, and bringing in, guarding, and returniug prisoners charged 
with crime, and witnesses, two dollars a day, and for each deputy, not ezceeding 
two, neoessarily attending, two dollars a day, " the number of ofScers necessary to 
préserve order, not exceeding the marshal and two deputies, is a mattcr to be de- 
cided by the commissioner in the honest exercise of his discrétion. 

10. Criminai, Law— Esamination or PooR Convict. 

Tbe examination by a commissioner of a poor convict, on his application for dis- 
charge from custody, under Rev. St. TJ. 8. § 1012, is aproceeding in a criminai case. 

Edward M. Rand, for petitioner. 
JsoMC W. Dyer, U. S. Atty. 
Before Geay and Colt, JJ. 

Gray, J. This is a pétition under the act of March 3, 1887, c. 359, 
(24 St. 505,) to recover $1,770.60, fées and disbursements of the peti- 
tioner, while marshal of the United States for this district, from Marcb 
9, 1886, to October 1, 1888, which were included in his account pre- 
sented to the district court, proved to its satisfaction by his oath, and 
approved by that court, and forwarded tô the iirst auditor of the treas- 
ury, and by him to the first comptroller, and disallowed by the latter, 
and are set forth in détail in schedules annexed to the pétition. The 
United States, by a plea in the nature of non cismmpsit, put in issue the 
petitioner's right to recover. The United States filed the following ad- 
mission in writing, signed by the district attorney: 

"In the above-entitled cause it is admitted on behalf of the respondents 
that tlie Services eharged in the pétition and schedules were actually rendered, 
that the disbursements eharged were actually made in lawf ul money, and that 
the snnis charged aa paid to witnesses were actually and in every instance 
paid upon onlers issued in due form, eitherby thecourt, orbyacommiBsioner 
of the circuit court, in the respective cases." * 

The counsel for both parties signed and filed the following agreement 
and stipulation, entitled "Agreed Statement of ï'acts:" 

"In this Case it is hereby stipulated and agreed as follows, viz. :" 

"First. As to jurisdiction: Of the total amount claimed by the petitioner, 
items amounting to $140.32 were disallowed by the flrst comptroller prier to 
March 'ô, 1887. 

"Second. As to the items claimed: Tliey are correctly classlfied and set 
forth in the abstract of schedules annexçd to the brief of the petitioner, the 
substance of which is as stated below. 

"Third. As to theseveral classes of claira: (1) Distributing ventres, paid 
constables, $20. Said' amount was so paid. (2) Distributing ventres, mar- 
shal's fées, $186. If the marshal is entitled to a fee of $2 for each venire dis- 
.tributed to the several constables, he is entitled to the amount claimed. But 
it is claimed by the respondents that said amount was erroneously charged in 
v.43F.no.9— 36 
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the marshal's account as mileage, and was f or that ïeasoa disallowed by tbe 
Cû'Ènpti'bllèr. {8)T^ldfôt' Ijlaliks fbrlJ.S. Httorney, $14. Upoiï réquisition 
of jthe ,tr. S. attornèy,' ^pf fjàvéd by tlie attorney gênerai, tliis atnodnt was paid 
iiy the marshal for blank indibtments and informatioim for the necessary use 
of the U. S. attorney. A similar charge has since been allowed by the coipp- 
troilefl' (4) MarShal'a trav^el to attend court, $156.60. Of the amount 
Cla'Jtneidjj^ilS.SO i3 fortraVel tbatteftd regularterms oï the cirçtiit and district 
courts; and onetravel," $1.80, bas been allowed aiid paid to the marshal for 
travel at each of said terms. Said $118.80 is charged for trayel on days when 
said conrtswere held by adjpurnment over an intervening day, and were not 
held Qiti 60iisëcutive days. Tl;6 remaining suraéf $37.80 ia chargedfor travel 
toatfèûâ.twenty-pne spécial .courts or specialterinsoftlie district court. ïhe 
docfcetof the district court shows that said twenty-one spécial courts or spécial 
tèrms were duly held. (5) Expenses endeavoringto arrest, $4. This chaige 
for two d^jys at $2 was disallowed by the comptroller, âolely because he claimed 
it TîVàs liçit chàvged inthepropéraceourit. (6) ïravel to serve prççepts, $227.- 
60. lii some instances tbe ofllcer had in his liands for service several precepts 
against différent persuns for différent causes, and made service Qf two or more 
of sucb precepts in the course of one trip, makihg but one travel to thé most 
remote point of service, but charging full travel on «aoh precept. The fol- 
lowing item, viz., '1886, April 24. In U. 8, Vi. Jeffrey Gerroir, travel to 
serve snbpœnafrom circuit court, Massachusetts district, at Cranberry Isle, 
314 miles, $1 8.84, 'i is suspei^ded. by the comptroller because the only actual 
travel was frbm Portland tij Cranberry Isie, say 206 miles. If travel as cbarged 
is nbt to be allowed, then this charge should be for 206 miles, $12.36. In 
serving a; Warrant of removal'(in every instance wilhin this district) or war- 
rant to. commit; the marshal hns charged travel, Whiie the comptroller elaims 
that, transpottatlon of otiicer andprisoner being allowed, no travel can be 
charged. (7) Service of precepts, $63. ïhe sieyeral precepts weredulyis- 
sued by t^ie.courtor a com,niiigsipner, in arcordance with established usage. 
It is claimed by the comptroller that the issue of.such precepts waà unneces- 
sary. (8) ïrianspbrtatioii df ôflicer and prisoner, $31.30. Of this amount 
$S1.10^waS for the tranaportation of several prisôners, at ten cents a mile for 
each. Thé remaining sum of twenty cents was for tranaportation of tbeof- 
flcer in charge of a prisoner, ten cents a milèon twodififerentd^iys. (9) Trans- 
porting prisopers to and froip court, $78. This amount was açtually paid for 
h.ack hire ii^ accordance yith, the usual pràctice, and the charge tiad always 
iiefore bee^ allpwed. The comptroller claiips that the arno\jnt, was excessive 
and the use oî hacka unneoçssary. (10) Att^endance before, commissidner, 
$1,44. . T\yp, jjrid epmetirops .ïhree, offlcers attended in some cases before a 
commission ér upon thèexamination of a perso nfiharged with crime or a poor 
convict. The comptroller elaims that the attendance of more than one offlcer 
was unneeesary; and that inithé case of poor convict hearings under Rev. St. 
§ 1042, no attendance is to be: allowed, as tliey are not persons charged with 
crime. (11) Witness fées paid, $836. 10. This point ia covered by the ad- 
mission previpusly flled in this case. 

;"iPowrt/<. As tP allégations in the pétition; The marshal duly rendered 
bis accounts as stated, and the same were dulypresented to the court and ap- 
proyed, and lorwarded tp the accpunting pASçers of the treasury, aa alleged." 

-Tiiis court, putsuant to section 7 of the act of March 3, 1887, c. 359, 
under which this pétition is fiied, (24 St. 506,) specifically finds the 
facts of the case to be as above. a4initted and agreed, and staiea, as a 
conclusion of law, that the whole of the petitioper's claim, excepting 
the sum of $6.48, part ofitem 6, muat.be allowed, for the following 
..rèdBons;. ■ ■■■'•■' < ' "^ 
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The mpst interesting question in the case is whether this court bas ju- 
risdiction to pass upon those items of the claim, amountiug to $140.32, 
which were disallowed by the camptroller before March 3, 1887. By 
section 2 of that act, the circuit and district courts of the United States 
are vested Tjçith concurrent jurisdiction within certain limits as to amount, 
of ail matters which by section 1 "the court of claims shail bave jurisdic- 
tion to hear and détermine," including — 

"AH claims founded upon the constitution of the United States or any law 
of conjiress, except for pensions, or upon any régulation of an executive dé- 
partaient, or upon any contract, expressed or Implied, with the government 
of the United States, or for drimages, liquidated or unliquidated, in cases uot 
soimdinf; in tort, in respect of which claims the party would be entitled to 
redress against the United States either in a court of law, equlty, or admiralty, 
if the Unitedtjtates were suable: provided, however, that nuthing in this sec- 
tion shall be construed as giving to either of the courts herein mentioned ju- 
risdiction tq hi ar and détermine claims growing out of the late civil war, and 
commonly known as *war claims,' or to hear and détermine other claims 
which hâve heretofore heen rejected, or reported on adversely, by any court, 
department, or commission authorized to hear and détermine tlie same." 

Upon the question whether a disallowance of an account by the first 
comptroller of the treasury îs witliin the latter part of this proviso, there 
has been a diyersity of judicial opinion. The circuit court for the east- 
em district of Missouri held that it was, and its décision was followed by 
the district court in this district, as well as in the èastern district of Mis- 
souri. BlmV. U. S., 84 Fed. Rep. 781; Rand v. U. S., 36 Fed. Rep. 
671 ; PregUm y. U. S. , 37 Fed. Rep. 417. But the opposite view has since 
been maintained, on fuller considération, by the district court in Con- 
necticut, in Georgia, and in Illinois. Stanton v. U. S., Id. 252; Ertoin 
V. U. S., Id. 470; IJoyne v. U. S., 38 Fed. Rep. 542. The earlier dé- 
cisions are based upon section 269 of the Revised Statutes, by which it 
is made the duty of the first comptroller "to superiutend theadjustment 
and pi-eservation of the public accounts, subject to his révision;" and 
upon section 191, iwhich is as follows: 

"The balances which may from time to time be stated by the aiiditor and 
certilied to the heads of de|>artinents by the comraissioner of customs, or the 
comptrollers of the treasury, upon the settlemeiit of public accounts, shall 
not be suhject to be changed or modifled by the heads of deparlraentâ, but 
shall beconclusive upon the executive branchof thegov^mment, and be sub- 
ject torevision only by t'onjj;ress or ihe proper courts. The h ad of the proper 
department, before signing a warrant, for any balance certitied to him by a 
comptroller. may, however, subiiiit tosucb comptroller any facts in his judg- 
ment affecting the correctness of such balance; but the décision of the comp- 
troller tliereon sliall be final and conclusive, as hereinbefore provided." 

The clause of section 269, as to the gênerai duty of the comptroller to 
superintend the adjustment and préservation of public accounts subject 
to his révision, is a re-enactment ofa provision of earlier acts, reaching 
back to the foundation of the government. Acts Sept. 2, 1789, c. 12, 
§ 3, (1 St. 66;) March 3, 1817, c. 45, § 8, (3 St. 367;) March 3, 1849, 
c. 108, § 12, (9 St. 396.) Section 191 is a re-enactment of the act of 
March 30, 1368 j c. 36, (15 St. 54.) Before that act, it was settled by 
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a séries of opinions of successive attorney gênerais thàt the action of the 
comptroller, or of the commissioner of customs, was subject to the revis- 
ion of heads of departments. See opinion of Attorney General Stan- 
bery, of September 15, 1866, and earlier opinions therein referred to. 
12 Op. Attys. Gen. 43. The action of accounting officers of an execu- 
tive department was never considered as a conclusive détermination when 
tlie question was brought belbre a court of justice. Acts of March 3, 
1797, c. 20, (1 St. 512;) Mav 15, 1820, c. 107, § 4, (3 St. 595;) Rev. 
St. § 3636; U.S.v. Jmes, 8 Pet. 375, 384; U. S. v. Bank of Metropolis, 
15 Pet. 377, 401; 1 Op. Attys. Gen. 624; 5 Op. Attys. Gen. 650. 

The sole purpose and effect of the act of 1868 were to regulate the 
business of the executive departments; to define the comparative powers 
of the comf )trollers or the commissioner of customs on the one hand, and 
of the heads of departments on the other, in the performance of their ex- 
ecutive and ministerial duties, and to make the décision of a comptroller, 
or of the commissioner of customs, final and conclusive so far as the ex- 
ecutive department was concemed, but not to affect the powers of the 
législature or of the judiciary. 13 Op. Attys. Gen. 5; 14 Op. Attys. 
Gen. 65; 15 Op. Attys. Gen. 192, 696, 626; Steam-Boai Co.v. U. S., 5 
Ct. Cl. 55. The act itself, after providing that the balances certified to 
the heads of departments by the comptroller, or by the commissioner of 
customs, upon the settlement of public accounts, "shall not be subject 
to be chaqged or modified by the heads of departments, but shall be con- 
clusive upon the executive branch of the government," adds, in equally 
unequlvocal terms, "and be subject to revision only by congress or the 
proper couiis;" and the further provision, which raakes the décision of 
the comptroller upon facts submitted to himby the head of a depart- 
ment "final and conclusive," reserves the législative and judicial author- 
ity with equalclearness by the qualifying words "as hereinbefore pro- 
vided." Act of March 30, 1868, c. 36, (15 St. 54;) Rev. St. § 191. 
The judgments of the court of claims, and of the suprême court on ap- 
peal from its décisions, accord with this view, and uniformly treat the 
action of the accounting officers as not conclusive in a suit between the 
United States aiid the individual. McElrath v. U. S., 12 Ct. Cl. 201, 
102 U. S. 426, 441; Chorpmmng v. U.S., 11 Ct. Cl. 625, 94 U. S. 397, 
399; PUtsburgh Sav. Bank v. U. S., 16 Ct. Cl. 335, 351, 352, 104 U, S. 
728, 734; WaUace v. U. S., 20 Ct. Q. 273, 116 U. S. 398, and 6 Sup. 
Ct. Rep. 408; Saunders v. U. S., 21 Ct. Cl. 408, 120 U. S. 126, and 7 
Sup. et. Rep. 467. 

In section 1 of the act of March 3, 1887, c. 359, the words "hear 
and détermine" are used four times; once as applied to the court of 
claims, twice as applied to that court and to the circuit and district 
courts, and again as applied to "any court, department, or commis- 
sion." Thèse words must be taken to be used in each instance in 
the same sensé, and as implying an adjudication conclusive as between 
the parties, in the nature of a judgment or award. The proviso 
that nothing in this section shall be construed as giving to either of the 
courts named in the act jurisdiction to hear and détermine any claims 
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"which hâve heretofore been rejected or reported on adversely by any 
court, department, or commission authorized to hear and détermine the 
same," must be limited to a rejection of a claim, or an adverse report 
thereon, by a court, department, or commission, which détermines the 
rights of the parties, such as the approval by the secretary of the treas- 
ury of an account of expenses under the captured and abandoned prop- 
erty acts, as in U. S. v. Johnston, 124 U. S. 236, 8 Sup. Ct. Rep. 446, or 
the décision of an international commission, as in Meade v. U. S.,2 Wall. 
691. Moreover, the court of claims even before the passage of the act 
of 1887, had jurisdiction of claims under an act of congress or under a 
contract, and could therefore héar and détermine claims for légal salaries 
or fées. Mitckell v. U. S., 18 Ct. Cl. 281, 109 U. S. 146, and 3 Sup. Ct. 
Rep. 151; Adam v. U. S., 20 Ct. CI. 115; U. S. v. McDonald, 128 U. S. 
471, 9 Sup. Ct. Rep. 117; U. S. v. Jmes, 131 U. S. 1, 16, 9 Sup. Ct. 
Rep. 669. 

We cannot believe that the act of 1887, entitled "An act to provide 
for the bringing of suits against the government of the United States," 
and the manifest scope and purpose of which are to extend the liability 
of the government to be sued, was intended to take away a jurisdiction 
already existing, and to give to the décisions of accounting officers an 
authority and efifect which they never had before. 

The other questions in the case may be more briefly disposed of. 
Many of the objections of the comptroUer appear to be conceived in dis- 
regard of the express terras of the statutes, or of the orderly and efiBcient 
administration of justice, and, if sustained, would greatly embarrass the 
courts as well as the marshals of the United States in the performance of 
their appropriate duties. 

1,2. In this district, the jurors being drawn by constables in accord- 
ance with the laws of the state, the fées paid by the marshal to the con- 
stables for their services, as well as those charged by him for his own 
services, in distributing venues, are in accordance with the express words 
of the Revised Statutes, (section 829, cl. 3,) and with the settled course 
of décision in this circuit. U. S. v. Cogswéli, 3 Sum. 204; U. S. v. 
Smith, 1 Woodb. & M. 184; U. S. v. Richardsm, 28 Fed. Rep. 61, 73. 

3. The sums paid by the marshal, upon the réquisition of the district 
attorney, approved by the attorney gênerai, for blank indictments and 
informations for the necessary use of the district attorney, having been 
paid by the marshal with the approval of the attorney gênerai, exercis- 
ing the gênerai supervisory power conferred by Rev. St. § 368, the mar- 
shal is entitled to be repaid those sums. 

4. By Rev. St. § 829, cl. 24, the marshal is to be allowed "for trav- 
elling from his résidence to the place of holding court, to attend a term 
thereof, ten cents a mile for going only." This allowance is not ex- 
pressly, or by any reasonable implication, restricted to a single travel at 
each term, but extends to every time when he may be expected to travel 
from his home to attend a term of court. If the court sits for any num- 
ber of days in succession, he should continue in atteudance, and is en- 
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titledtô ônly dnetravel,' Butj if tlie Côuîtis adjourned overone or more 
intervenitig dàys, hô'is not obligée! tô remàin at his own expense at the 
plaee of holding côttrt, btllt may return to his home, and charge travel 
foi^going anew to attend the term at the day to which it is adjourned. 
His right to chargé travel forgoing to each spécial court or spécial term, 
is, if possible, still clèarefi and is Bcarcely contested. 
■ ' 5. The charge for eîfpenses in èndeavoring to niake an arrest was no 
more than the statute permits to be allowed. Rev. St. § 829, cl. 18. 

'6. The gênerai rulé prescribed by Rev. St. § 829^ cl. 25, allows the 
marslial "for travel, in going only, to serve aûy process, warrant, attach- 
ment, or other writ, including writs of subpœna in civil or criminal 
casés, six cents a mile, to be computed froin the place where the process 
is returned to the place* of service." The explanatory or restrictive pro- 
visions as to the cases of t*?o persons served with the same precept, and 
of more than two writs in behalf of the same party against the same 
person, emphasize the gênerai rule, and confirm its application to sev- 
eral precepts against différent persoQB for différent causes, although 
served atthe same time. - This clause of the fee-bill, which allows for 
travel in going onlyj aS 'a compensation for actual travel in both going 
and retoming, is whoUy independent ôf, and unaffected by, the distinct 
clause allowing fées for transporta tion of officer and prisoner, only while 
the officer bas the prisoner in custody, and without regard to any addi- 
tional distance which he may be obliged to travel out and back in serv- 
ing the warrant of arrest or removal. The United Stàtea rely on the act 
of Febrtary 22, 1876; c. 95, § 7, which, after providing that ail accounts 
of attorneys, marshals, aiid élèrks for mileage and expenses shall be au- 
dited, allowed, and paid as il the act of June 16, 1874, c. 285, had not 
been passed, further ptci vidés that "no such officer or person shall be- 
come entitled to any allbwance for mileage or travel not actually and nec- 
essarily performed under pi*ovisions' of existing law." 18 St. 334, 72. 
We concur in the opinion of Attorney General Devérisi that this last 
provision, which inanilefitîy includes marshals, does not deny a marshal 
full travel on two br more writs in his hands atthe sametime, and served 
at thesame plaôe on diffferent persons, inasmuch as his travel is actual 
and necessary to serve eaëh and every oi those writs; but that "that pro- 
vision was intended tô apply to cases in which no act«al travel is per- 
formed in serving process, aSj for instance, where the writ is sent through 
the mail to be served bya deputy at or near the place of service." 16 
Op. Attys. Gen. 165, 169. It foUows that, by the Statute of 1875, the 
travel to be allowed to the marshal for serving at Cranberry Isle a sub- 
pœna frotnlhe circuit 'court for the district of Massachusetts must be 
limited to his actiial traV«l within his district from Portland to Cran- 
berry Isle, and cannôt inblude the constructive travel from Boston to 
Portland, amountihg tO $6.48; and that the marshal îs entitled to re- 
côver the rest of the surtlS charged for travel to serve precepts. 

7. The marshal's doty to serve, âtid right to compensation for the 
service of, preoepts' Which are agreed to hâve been "duly issued by the 
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court or a commîssioner, in accordance with established usage," cannot 
be aÊfected by the opinion of the comptroller that the issue of a precept 
was unnecessary. 

8. The fées charged for transportation ofofficersaiid prisonere are in 
exact accordance with Rev. St. § 829, cl. 20. 

9. The hire of hacks to transport prisoners to and from court is agreed 
to hâve béeh in accordance with the usual practice, and to hâve alwaj's 
before been allowed, and must be presumed to bave been required by 
the court for the prompt dispatch of business. 

10. The fées charged for the attendance bf amarshal and his depùties 
before a commissioner of the circuit court were in accordance with the 
provision 6f the statutes allô wing "for attending examinations before a 
commissioner, and bringing in, guarding, and returriing prisoners charged 
with orime, and witnesses, tWo dollars a day; and for each deputy not 
exceeding two, necessarily attending, two dollars a day." Rev. St. § 
829, cl. 23. Within the number, thus restricted, of the marshal and 
two depùties, the question how many oflScers were necessary to préserve 
order was a matter to be decided by the commissioner, in the honest ex- 
ercise of his discrétion, and according to the existîiig exigency. Nbevi- 
dence bas been produçed to contrpl the preâùmption that the commis- 
sioner was governed by a due regard tb efBciency and ècotiomy in the 
administration of justice, or to afiect the weight of the approval by the 
district court of the charge for thèse services, upon satisfactory proof by 
the marshal?8 oath that they were actualîy and necessarily perfornîed. 
Act Feb. 22, 1875, c. 95, § 1, (18 St. 333.) . The duty of the marshal to 
obey the commissioner's order, and his right to recover fées for the attend- 
ance of himself and his two depùties accordingly, were not dépendent 
upon the subséquent opinion of the comptroller, The commissioner's 
examinâtion of a poor convict, on his application for discharge under 
Rev. St. § 1042, is a proceeding in a criminal case. U.S. v. Jones, IM 
,U. S. 483, 10 Sup. et. Rep. 615. 

11. The objection of the comptroller to the recovery of witness fées 
paid by the marshal under order of cotirt is in the face of the statute, 
which provides that "no accounts of fées or costs paid to any witness or 
juror, upon the order of any judge or commissioner, shall be so re-ex- 
amined aa to charge any marshal for an erroneous ta,xation of such fées 
or costs." Rev. St. § 846. 

The resuit is that the petitioner is entitled to recover the sum of $1 ,- 
764.12; and, cousidering the frîvolous and vexatious nature of the ob- 
jections taken to the greater part of the petitioner's claim, it is ordered 
by the court, in the exercise of the discrétion conferred by section 15 
of the act of March 3, 1887, c. 359, (24 St. 608,) that there be judgment 
for the petitioner for that sum, and costs. 
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Fadden V. Satteelee et al. 
(drmiU Cou/rt, S. D. lowa. September 27, 1890.) 

1. Lmitation op Actions— Personal Inîdkies— Phtsicians. 

An action against apfaysieian for damages occasioned by his malpractlce In 
Ireating plaintiff under a verbal contract is barred in two years, nu^er Code lowa, 
§ 2529, subd. 1, providing that " actions f ounded on injuries to the person or réputa- 
tion, whether based on contract or tort, " staall be bronght within two years, and 
subdivision 4 of tnat section, providing tUafthose f ounded on unwritten contraots" 
«hall be brought within five years, does not apply to an action forinjury to the per^ 
son resulting from the breach of an unwritten contract. 

2. Samb — Commencement op Actions. 

Where the pétition is filed on the Idth, and the summons plaoed in the hands of 
the oflcer for service on the 23d, of November, 18S9, the action is barred where the 
pétition allegçs that the contract was made on September 1, 1887, on which day dé- 
fendants set and bandaged plaintilTs leg, and contlnued treating him till November 
17, 1887, and that by reasbn of their négligence in setting and bandaging the leg 
plaintift was injured; for Code lowa, i 25S3, déclares an action commenced at the 
Urne the writ is placed in the hands of the ofïcer for service. 

At Law. Action to recover damages. Demurrer to pétition. 

Breen <Ss Duffie, for plaintiff. 

Harl (& MoCabe and Chas. McKexme, for défendant. 

Shibas, J. In the pétition filed in this cause it is averred that the 
défendante are physicians and surgeons, engaged in the practice of their 
profession at Dunlap, lowa; that on the Ist day of September, 1887, the 
plaintiff met with an accident, whereby he fractured the bone of his left 
leg at the thigh; that on the date named he entered into a contract and 
agreement with the défendants, whereby, for a valuable considération, 
they agreed to set and heal said leg, and attend upon him as physicians 
and surgeons until said leg was cured and restored to its normal condi- 
tion; that the défendants entered upon said work under said contract, 
and attempted to set the bone of said leg, reduce the fracture, and restore 
said leg to its normal condition, and attended upon and served plaintiff 
in said Work and treatment until about November 17, 1887; that défend- 
ants so carelessly, negligently, and unskillfully set the fractured bone, 
and dressed and bandaged the same, that by reason thereof the injured 
leg is permanently maimed and deformed, to the damage of plaintiff. 
The pétition was filed November 16, 1889, and thè summons was placed 
in the hands of the marshal for service November 23, and was served 
NoveiTiber 27, 1889. A demurrer on behalf of défendants is interposed 
upon the ground that the pétition of plaintiff shows that the action is 
barred by the statute of limitations. The Code of lowa (section 2529) 
provides that — 

"The followingactions may be brought within the tiraes herein limited, re- 
spectively, after their causes accrue, and not afterwards, except when other- 
wise specially limited: (1) Actions founded on injuries to tlie person or ré- 
putation, whether based on contract or tort, or for a statute penalty, within 
two years. * * • (4) Those founded on unwritten contracts, those brought 
for injuries to property, or for relief on giouud of fraud in cases heretofore 
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cognizable in a court ot chancery, and allother actions not otlierwise providcd 
for in this respect, within five years." 

The first point to be decided is whether the case cornes under the first 
or fourth clause of the section; the défendants claipiing that the first 
clause govems the case, while the plaintifl' contends that it falls under 
the fourth clause, the contention heing that plaintiff déclares upon a 
spécial contract, and for the breach thereof, and therefore it is an action 
on an unwritten contract. 

The first clause, however, déclares that actions founded on injuries to 
the person, whether based on contract or tort, shall bebarred within two 
years. The meaning of this is, if the tort or breach of contract results 
in an injury to the. person, suit to recover damages for such an injur}-^ 
must be brought in two years. If the breach of the contract does not 
resuit in an injury to the person or réputation, but causes other injury or 
loss, then the case cornes under subdivisions 4 or 5, depending upon the 
fact whether the contract is unwritten or written. In Sherman v. Stage 
Go., 22 lowa, 556, it was held that an action by a husband against the 
stage Company to recover damages for the loss of bis wife, who was killed 
through the négligence of the conmion carrier, was an action for a per- 
sonal injury, and came under the provisions of the first clause of the act. 
So, also, it is held that an action under the provisions of the lowa stat- 
ute for damages to the wife resulting from sale of intoxicating liquors to 
the husband is for a personal injury, within the -meaning of the first 
clause of the section in question. Èmmert v. Grill, 39 lowa, 690. It 
thus appears that this clause of the section is broadly construed to in- 
clude ail cases wherein an injury to the person is the basis of the dam- 
ages sought to be recoyered, although the right to main tain the action 
may be founded upon a statule, a contract, or a tort, 

It is also urged in argument that, even if it be held that the action 
comes under the first clause of the section, it does not appear froni the 
averments of the pétition that the period of two years had elapsed hefore 
the action was brought. The averments of the pétition show that the 
contract with défendants waS made September 1, 1887, and that défend- 
ants contînued their treatment of him until about November 17, 1887; 
Whatever négligence and want of skill the défendants may hâve been 
guilty of in the premises must, of necessity, hâve taken place on or be- 
fore November 17, 1887, and this action should hâve been brought, 
therefore, before the expiration of two years from that date. Section 
2532 of the Code of lowa provides that, as respects the statute of limita- 
tions, the action is deemed to be commenced when the original notice is 
delivered to the sheriff with intent to bave it served. The return upon 
the summons in this cause shows that it came to the hands of the mar- 
shal on the 23d of November, 1889, so that more than twojrears had 
elapsed since the défendants had ceased to attend upon plaintiflf. Ac- 
cording to the averments of facts in the pétition, it would seem that the 
négligence ànd want of skill charged against défendants inhered in the 
setting of the fracture and the bandaging of the limb, which were done 
on the Ist of September. The statute as to actions for personal injuries 
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bêiçiàs tô run at the tiûie the injury is teceivedj although its résulta may 
not be then fully developed. Gustin v. Jefferson Oo., 15 lowâ, 158. 

iJhére'is'tio view thatcan be taken of thefacts as alleged in the péti- 
tion that woBld justifythe holding that the cause of action accrued within 
tWo yeafs before the britiging of the action, and hence it foUowsthat the 
pétition on its face sho^s thàt' the barof the statute is applicable thereto. 

Demûrrer is sustained. 



JtiiTBD States tJ.'CoBÉ. SaMB p. Smith. Sàmb t». Fox. 

(JMstrtctCùv/Irt, W.D.Virginia. Juns 24, 1890.) 

1. iKijUtOUS CBIMii— ISPOBMAMOH^STATB-PBiSON. 

A» offenç^ pnnishable t»y Imprlsonment for, more than one year is an infamous 
crime, aildcànnot be proaécated by information; Rev. St. V. S. S 6541, providing, 
in case of a sentence for a' longer period ihtm <me year, the court may order it to 
be.exeputed in an^ state.jail or penitentiary within the district or state. 

Z. SaMB— Imp'kISONMENT not MOBB THA.K Okb ^éab. 

Ail offense puuishable by imprlsonment not ézceëding one year, without hard 
labor, is not infanious, anii may be prosecuted by information. 

8. CBlMp8:A<|AINST UnITBD STAtBS— SeNTENOB LeSS THAN A YbAB— StaTB-PeISON. 

' One sentehced for a term not exceedlng one yéar, without hard labor, cannot ba 
conflned in a state penitettlary of another district, under Rev. St. TJ. S. § 5548, pro- 
viding that any one sentence^ to imprlsonment in a district in whlch there is no 
suitable jail or penitentiàty âhall be oonânéd lu aï coavenieat state or territory to 
' be designated bytbe attoruey gênerai. 

Atliaw. : 

On demurrer to information, theretofore filed by leave of court, for 
violation of élection laws. Rev. St. U. S. §§5506, 5512, 
W, E.Om^i, \J. S. Attj, 
Oreen&iMilier, ioT dehuAttats. 

Paul* J. The prosecutions in thèse cases were commenced by inforr 
lùations filed at the Noventlber term, 1889. To thèse informations the 
défendants in eaeh case demurred on the ground that the informations 
are in violation of the fifth amendment to the constitution of the United 
States, which déclares that — 

"No person shall be held to answer for a capital or otherwise infanaous 
crime unless on a presentment or iudictment of ^ ^rand jury, except in cases 
arising in the land or, naval forces, or in the militia, when in actual service 
in timeôf/wâf or public danger. " 

Thèse progecutions are for violations of the fédéral élection laws. The 
ca.?es against John Smith and ,H. A. Cobb are for viplating the provisions 
of section 6506 of the Bevised Statutes, which is as/oUows: 
r, "Sec. 550p. Every persoa, who by any nnlawful means hinders, délaya, pre- 
yents, or obstructs, or combines and confederates with others to hinder, deiay, 
prevent, or obstrùct, any citizen from doing any act required to be donc tb 
qûalify hiin to vote, or from voting, at any élection in any state, territory^ 
district, county, city, parish, township, school-district, miinicipalityj or other 
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territorial subdivision, shall be âned not less tban five hundred dollars, or be 
imprisoned not less tlian one month nor more tbaû one year, or be punisbed 
by both such fine and imprîsonment." 

Thecase againstT. A. Fox is for violationpf the provisions of section 55i2 
of the Revised Statutss. Tiie charge in the information is that he, the said 
T. A. Fox,"did, at a registration of voters for an élection for a représentative 
or delegate in the congress of the United States, at the First ward of the said 
city of Banville, Va., he, the said T. A. Fox, being the registrar of the 
said First ward of the said city of Banville, unlawfuUy, knowingly, and 
willfuUy , well knowing the same to be unlawiul, neglect and refuse to retain 
upon the registration books of his said ward various, and a number of, 
citizens of the said ward, who were duly qualified to vote therein, and 
whose names were properly registered therein, and on the registration 
books thereof, and did unlawfuUy, knowingly, and vrillfully, well know- 
ing the same to beunlawful, strike from the registration books the names 
of a number of persons duly qualified to vote in the said ward, and whose 
names were duly and properly registered on the registration books of the 
Baid ward." The punishment prescribed for the offense herein charged 
is that the offender "shall be punisbed by a fine of not more than five 
hundred dollars, or by imprisonment not more than three years, or by 
both, and shall pay the costs of the prosecution." Vide sections 5511, 
5512, Rev. St. 

Wbat an infamous crime is, as contemplated by the fifth amendment 
to the constitution, above quoted, had liot been clearly defined before 
the décisions rendered by the suprême court of the United States in the 
cases, respectively. Exporte Wilson, 114 U. S. 417,5 Sup. Ct. Rep. 935, 
and MacUn v. U. S., 117 U. S. 348, 6 Sup. Ct. Rep. 777. In the laV 
ter case the court decided, Judge Gbay delivering the opinion of the 
court, that — 

"A crime punishable by imprisonment in a state-prison or penitentiary, 
with or withuut liard labor, is an infamous crime, witliin the provision Qf the 
fifth amendment of the constitution, that * no person shall be held to answer 
for a capital or otherwise Infamous crime unless on a presentment or iadiçtr 
ment of a grand jury.'" 

Thîs case was foUowed by the case of U. 8. v. DeWalt, 128 U. S. 393, 
9 Sup. Ct. Rep. 111, in which, on the authority of MaÀin v. U. S,, uÛ 
supra, it wasagain held that "imprisonment in a state-prison or peniten- 
tiary, with or without hard labor, is an infamous punishment." The 
question, then, which this court bas to décide, is, if the défendants, or any 
of them, should be convicted on the chargés alleged in the informa- 
tion, caû they be "sentenced to a state prison or penitentiary, with or 
without hard labor?" Section 5541 of the Revised Statutes provides 
that — 

" In every case where any person convicted of any offense against the United 
States is sentenced * * * for a longer period than oiie year, the court by 
which the sentence is paased may order the same to be executed in any state 
jail or penitentiary witliin the district or state where such court is held, the 
use of whith jail or penitentiary is allowed by the législature of the state for 
thatpurpose." 
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Under Ihîs provîsîon, when a statute prescribes a punishment bycon- 
fînéttient nbt exceeding one year, the convict cannot be confined in any 
state-prison or penitentiary. 

In thé caàe against T. A. Fox, who is prosecuted under the provisions 
of section 5512 of the Revised Statutes, in which the punishment de- 
fined'may be Tjonfinement for a period of three years, and under which, 
if convicted, he may be confined in a state-prison or penitentiary, ac- 
coriiing to the provisions of section 5541, Rev. St., above quoted, it i» 
clear that he cannot be prosecuted by information, but only on a pre- 
sentment or indictment of a grand jury. The démarrer in this case ia 
therefore sustained. In the cases against John Smith and H. A. Cobb, 
who are prosecuted under the provisions of section 5506 of the Revised 
Statutes, the imprisonment preseribed by the statute cannot exceed one 
year; and therefore, if convicted, their confinement in any state jail or 
penitentiary is inhibited by the provisions of section 5541, quoted 
above. 

Côunsel for the défendants contend that section 5546 of the Revised 
Statutes removes the inhibition preseribed in section 5541, and allows 
the court to send the convict to a state-prison or penitentiary where the 
period of confinement preseribed by the statute is for the term of one 
year or leSs. The court does not cohcur in this view. Section 554& 
reads as folio ws: 

"Sec. 5546. Ail persons who hâve been.or who may Iiereafter be, convicted 
of crime, byany dourt of the United States, wliose punishment is imprison- 
ment in a district or territory where, at the time of conviction, * * * 
there may be no penitentiary or jail suitable for the confinement of conviets, 
oravailable therefor, sball be conflned diiring the term for which they hâve 
been or mây be sentenced , * * * in some suitable jail or penitentiary in 
a convenient state or territory to be designated by the attorney gênerai, and 
shall 1)6 transpprted and delivered to the wardenor keeperof such jail or pen- 
itentiary by the marshal of the district or territory where the conviction ha» 
pccurred; and, if the conviction be had in the District of Columbia, [in such 
case,] the transportation and dèlivery shall be by the warden of the jail of that 
District ; thé réasonable, actuàl expenseof transportation, necessary subsistence 
and hire and transportation of guards and the marshal, or the warden of the jail 
in the District of Columbia,, only, to be paid by the attorney gênerai outof 
the judiciary fund. But if, in the opinion of the attorney gênerai, the ex- 
pense of transportation from anystate, territory, or the District of Columbia, 
in which there is no penitentiary, will exceed the cost of maintaining them in 
jail in the state, territory, or the District of Columbia duriug the period of 
their sentence, then it shall be lawful so to confine them thereln for the period 
designated in their respective sentences." 

Section 5546 neither by express words nor by implication repeals, 
modifies, or changes the provisions of section 5541. Section 6546 is 
législation on a subject entirely difi'erent from that of section 5541. Its 
object is to define the duties of the attorney gênerai when there is no jail 
or penitentiary in the district or state where the person is convicted in 
which such person may be confined. It préserves throughout the dis- 
tinction between jail, as one class of prisons, and state jail or peniten- 
tiary, as another class of prisons. It could not bave been contemplated 
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that a person convicted under a statute where the punishment prescribed 
is confinement in jail could, by reason of being sent to another state, 
because there was no jail in the district or state where he was convicted 
where he could be confined, be confined in a state-prison or penitentiary 
of the other state to which he is sent. The mère fact of the attorney 
gênerai engaging prisons in another slate than that in which the convict 
is sentenced cannot change the character of the convict's punishment, or 
make that infamous which was not so by the sentence, nor authorize the 
court to confine in a state prison or penitentiary, with or without hard 
labor, a person who bas been convicted and sentenced under a statute 
which prescribes imprisonment alone as the punishment, and exeludes 
the idea of imprisonment in a state jail or penitentiary, with or without 
hard labor. Any other construction would lead to the unreasonable con- 
clusion that a person convicted under a statute tha,t imposes confine- 
ment for a term not exceeding one year, and that does not impose hard 
labor as a part of the punishment, and sentenced to confinement for one 
month, could be sent to a state jail or penitentiary. The only case where 
a person can be sentenced to a jail or penitentiary not exceeding one 
year is where the statute prescribes hard labor as part of the punishment, 
and leaves the term of imprisonment in the discrétion of the court, as in 
the Case of Robinson,^ cited by counsel for défendants, which was an in- 
dictment under section 5406, tried at a former term of this court. In such 
acase, from the verj' character of the punishment inflicted, the convict bas 
to be sent to a state jail or penitentiary. If the theory advanced by coun- 
sel for défendants was correct, that, under the provisions of section 5546, 
a person sentenced to imprisonment for a period not exceeding one year 
can be sent to a state-prison or penitentiary, it would follow that there 
are no crimes against the United States, the punishment for which is 
imprisonment, that can be proceeded against by information. 

Counsel ibr défendants also rely on a récent décision rendered by the 
judge of the eastern district of Virginia. U. S. v. Smith, 40 Fed. Rep. 
755. It will be observed that the learned judge in that case bases his 
décision in part upon the practice which obtains in that district. He 
says: 

"Convicts of this district are sent to penitentiaries outside of Virginia, un- 
der the authority of section 6546 of the Revised Statutes, which does not, llke 
section 5541, limit the class of persons sent to those who are sentenced for 
'longer than one year.' The practice of the court, when sentencing foras 
long a term as one year, is to order the confinement to be in a penitentiary. 
Section 5546, and this practice of the court, clearly bring the case at bar 
within the purview of the Cases of Wilson, [5 Sup. Ct. Rep. 935;] Maakin, 
[6 8up. Ct. Rep. 777,] and De Walt, [9 Sup. Ct. Rep. 111.]" 

As the practice referred to is not foUowed in this district, it is unnec- 
essary to discuss the question, if it did prevail, how far the provisions 
of the statute heretofore quoted can be changed, or modified by the prac- 
tice of the court. The court has already expressed its view that section 

'No opinion flledi ' 
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S546(fces'not, expressly ot împHedly, repeal, modifyj or change the 
provisions of section 5541. The demuirer in the case of U. S* v. Smith 
and'iini the case of U. S, v. Gohb is therefore overruled. 



tliUTED States v. Clark. 
(bîfèrict Court, S. b. lowa, W. D. September 27, 1890.) 

OrVEKSXS iOAINSt THB 1!lllAn.8^Ilrt>B0t;NT Lbttbbs. 

. . JJ'nder Her. St. U. S. § 8898, declaring tbat "every obscène, lewd, or lascivious 
book, pamphlet, picture, paper, letter, writing, print, or other publication of an in- 
décent èharàcter, * • *• are heréby declared to be non-mallable mattér, " and 
declaring that any person yrlxo knowingly mails any such matter shall be liable to 
punishmeqt, tbe mailing of a Setter ot indécent character, but which is not obscène, 
lewd, br lasciribus, is not an offense, for it i's not a "publication" within the mean- 
ing ot the Btatute. - 

At iMVf. Indictpaent for eending indécent letters through the mails. 
Lmois MUeSy Dist. Atty., for the United States. 
îF, i?. Sopp, for défendant. 

Shibas, J. The indictment in this case is based upon section 3893 
of the Revised Statutes, as amended by the act of September 26, 1888, 
and which enacts that "every obscène, lewd, or lascivious book, pam^ 
phlet, picture, paper, letter, writing, print, or other publication of an 
indécent character, * * * are hereby declared to be non-mailable 
mattér;" and further déclares that parties who kiiowingly mail any such 
matter are liable to punishment. The charge in the indictment is that 
the défendant knowingly deposited in the post-ofiBce, to be forwarded 
and delivered to a party named, a letter of an indécent character, the 
contents being set forth in the indictment. The demurrer prœents the 
question whether a letter of an indécent character is within the terms of 
the statute. As set forth in the indictment, the letter contains threats 
against the party to whpm it ïs addressed, and also contains indécent 
epithets, the whole production being of a highly reprehensible character, 
çlearly bringing it within the description given it in the indictment; 
that is, a letter of indécent character. There is, however, nothing of an 
obscène, lewd, or lascivious nature contàined in the letter. In support 
of the demurrer it is urged that the words, "or other publication of an 
indécent character," do not provide a further or distinct class of non- 
mailable matter, but that thèse words areintended to be a further limita- 
tion upon the obscène, lewd, or lascivious publications named in tbe 
fifst part of the sentence; and that to come within the statute the book, 
writing, letter, pr other matter must be obscène, lewd, or lascivious, and 
of an indécent character. 

On behalf of the govemment it is contended that thèse words, "or other 
publication of an indécent character," are intended to deâne a new or 



OONSOLISÀTEI) BOLLEB-HILL CO. «L WALKEB. 676 

additionâl daes of non-maîlable matter; and tbat if tb^ publication ia 
of an indécent character it falls within the prohibition of the statute, al- 
though it may net be obscène, lewd, or lasciyious. It' is not necessary 
in tÛs case to décide wbiçb of tbese views of tbe section ia correct. If 
it be admitted that tbe words named do define a furtfaer class of non- 
mailable rnatter, as is claimed by the district attomey, nevertheless the 
dass thus defined includes only publications of an indécent character, 
and a letter is not a publication within the meaning of this clause. In 
the case of U. 8. v. Croise, 135 U. S. 256, 10 Sup. Ct. Rep. 756, the 
question whether the sending a letter from one person to another mad« 
it a publication within the meaning of the statute is discussed, and the 
condusion reached that "the statute prohibits the conveyance by noail 
of rnatter which is a publication before it is mailed, ànd not such as be- 
comes a publication by reason of its being mailed;" and therefore 
tbat a letter was not included within the words "other publication. 
This case arose under the statute as it was before tbe amendment of 1888 
■jfas passed; but the construction of the phrase, "otber publication," as 
found in the statute before the apiendmeut, is applicable to it as it now 
etands, after the amendment. The letter, therefore, set up in the ores- 
rat indictmeiit, not being a publication within the meaning of tbe stat-^ 
nte, and not being of an obscène, lewd, or lascivious character, does not 
iall within the prohibition pf the statute, and the indictment fails to, 
show tbe commission of an offense against its provisions. Pemurrer ia 
thsrefoN Bustained. 



CONSOLIDATEp RoiXEB-MiU. Co. V. WaLEEB. 
(OtreuU Court, W-D. Penniylwinia. Beptemb^r 12, 1890.) 

i. Pinnm iob IirTsimoifa— PATEUTABiurr— MEOHAinoAt Skiu.. 

Tbe first claim of lettere patent Ko. 838,535, granted June 8, 1880, to WIUlMn D. 
Grsy for improrements in rolier grinding-miUs, namely, " (1; In a roller grlndtng- 
mlU, the combination of tbe oounter-shsit, provlded with pulleys at both ends, and 
bavine said énds monnted in veitically and independently adjustable bearlngs, tbe 
rbUs, C, E, baving puUeys connected br belts with one end of the counter-shaft, 
•iid thA roUs, D, F, independently conneoted by belts with the other end of the 
«ounter-shaf^ a» snown," does not disclose any patentable' subject-matter. The 
application ofbeltingto drive roller grindingriçUls did not (wiginate with Oray, 
and his peouliar arrangement resulted atmost là an ImproreiUent in degree merely, 
and said combination evinoed only tbe exercise of ordinary mechonical or engineer- 
ing skilL 

& Bahb-^Fbiob Statk of Akt. 

Id View of tbe terms of the spéoifioatioB and the prier state of the art, said dafm 
eould not be so ooùstrupd as to côver a roller-mill manufacturedin accordance with 
lett«rB patent No. 334,460, grànted January 19, 1886, to John T. Obencbain. 

8k Samb — ^FoBEiQN Patent. 

By the Austrian patent law, the fined longest dnration of a patent for an inven- 
tion Is 15 years, and every patentée W'hose privilège bas bëen granted for a shorter 
period than the longest may claim its prolongation for one or morèyears witbin the 
fixed longest period, provided such prolongation be demanded before the privilège 
hàs héoame eztinct. In the ori|^nal grant of an Austrian patept, the allowance of 
thé franohise was for one year, but onrequest it was four timésextended, from 
year io yewr, «nd at the end of the :flf tb year the franctiise was suflered to ezpir». 



57fi ■ FEDERAL EEPOETEB, vol. 48. 

A Cnited States patent to the , same patentée* and for the same Invention, -was Is- 

: wj'ed af ter the Austrlàn pktent was grauteçl and during the flrst year it was in force. 

Beld, that by the original grant of the Âustrian patent the patentée was invested 

with the right, at hls mère option, to haye the patent prolonged for the fuUterm of 

15 yeàrs, and tbat, under section 4S87 of the Éevised Statutes, the United States 

■ patent ran for thatterm, notwithstanding the expiration of the Austrian patent at 

ttie end of It } flfth year. 

•4. Bamb— Décision of Forbign Patent-Otticb. 

' tînder the Austrian patent law,"the ministry of commerce, in deciding the ques- 
ï tion of the length of the term whloh appertalns to every Austrian patent, exercises 
a judioial funotion, and its opinion on that subj eot wiU be followed hère, agreeably 
to the established rule that the courts of the United Status àdopt the construction 
of a statute of a'f oreign country made by the courts of tbat couutry. 

In Equity. 

R. Mason, for coniplaînant. 
Parkinson & ParHiison, for défendant. 
Before McKennan and Acheson, JJ. 

AcHEsoN, J. The bill in this case charges the défendant with the ih- 
fringement of two patents relating to roUer-mills,— one issued to William 
D. Gray, and theother to UdolphoH. Gdell; but at the final hearing the 
suit was pressed only as respects the former patent, and hence the Odell 
patebt mày be dismissed from considération. The patent to William 
D. Gray is No. 228; S 25, and wasgranted June 8, 1880, upon an appli- 
cation filed May 2, 1879. Gray 's invention relates to that class of mills 
in which horizontal grinding-rolls arranged in pairs are employed, and 
consists, the spécification déclares, "in the improved arrangement of 
belts and pulleys for comœunicating motion to the rolls, and in other 
m inor détails." The patent contains several claims, but infringement of 
the first claim only is hère charged. That claim is in thèse words: 

"(1) In a relier grinding-mill, the coinbination of the counter-shaft, pro- 
vided with pnllëys at both ends, and baviiïg said ends mounted in vertically 
and independently adjustable bearings, the relis, C, E, having pulleys con- 
nected by béits With oné end of the countër-shaft, and the rolls, D, F, inde- 
pendently connected by belts with the other end ot the counter-shaft, as 
shown." 

The answer sets up, among other défenses, want of novelty and want 
of patentàbility land non-infringement. After stating in h is spécification 
that drivihg the rolls by gearing occasions great noise, and also a jarring 
of the parts of the apparatug and trembling of the mill-floor, in turn 
causing ah unevénness in grihding, and a rapid and uneven wear of the 
rolls, Gray adds^ 

"To obviate thèse difiBculties, and produce an even, steady motion, I dis- 
card tlte gearing hitherto employed, and substitute therefor a System of belt- 
ing arranged in a pecuKar manner, to give the proper direction and speed to 
the rolls. " 

And he mentions, as incident to his arrangement of belting, the fur- 
ther advantage that, by simply removing the pulley of any shaft and re- 
placing it with another of proper size, any desired différence in the speed 
of the rolls may be obtained, which he states cannot be accomplished, 
except by a complicated arrangement ofintermediatewheels, where gear- 
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ing is use3. The spécification, after refemng to the accompanying draw- 
ings, explains the arrangement of the belts thus: 

"N represents thè main driving belt, which passes to and around the piil- 
ley, c, of the roll, C, thence downward, and around pulley, 6, of the counter- 
shaft, B, tlience upward, and around ptilley, e, of the roll, E, and backto the 
source of power, iraparting to the rolls C and E a motion in one direction, 
and to the counter-shaft a motion in the reverse direction. From the pul- 
leys, 6, 6, on the rear end of the counter-shaft, B, belts, P and E, pass up- 
ward and around puUeys, d and/, of the rolls, D and F, as shown in Fig. 2, 
imparting to said rolls a motion the reverse of that of the rolls, C, E. In thia 
way the two rolls of each set are caused to revolve towards each other while 
being ail driven frora a common source prim'arily." 

To fuUy understand the particular claim of the patent involvedin this 
controversy, one other paragraph of the spécification must be quoted: 

"In order to adapt the counter-shaft, B, to perform the double purpose of 
reversing the motion of certain of the rolls, and of acting as a belt-tightener, 
itis mounted, at opposite sidis'S of the frame or body. A, in boxes swiveled or 
hung in yokes, L, sliding vertieally in guides or boxes, K, and adjusted up 
and down therein by screvy rods or stems. S; the swivel-boxes permitting a 
slightly greîtter movement of thè shaft, B, at one end than at the other, wlth- 
out interfering with its free rotation, and thereby permitting the tightening 
of the belt or belts atone side of the machine witliout disturbing tbose at the 
other." 

Gray's spécification, as oar quotations therefrom indicate, suggests the 
îdea that hè was the first to apply belt-drives to roller grinding-mills. 
But the fact is otherwise, as the'proofs abundantly show. Nor was he 
the first to discard from such mills cog-gearing and friction gears alto^ 
gether, and substitute therefor belt-driving. Confinîng our attention 
hère to Mèchwart's Austrian patent, granted August 3, 1875, we find 
therein diètinctly set forth the disadvantages resulting from the use of 
spur-gearing in roller grinding-mills, viz.: the disagreeable rattling, the 
rapid wearing away of the gears, and the unequal movement and un- 
equal wearing away of the rollers, and also the inefficiency of driving by 
means ôf frictiohal contact between the rolls, which latter, it is set forth, 
is only praetical when the chop passes the rollers in very thin layers, 
and not in coarse particles, and is not applicable when an unequal pe- 
ripheral speed of the rolls is required. AU thèse disadvantages, it is 
declared, are avoided by Mèchwart's" invention, which consists in driving 
both co-operating rolls by means of belts, whereby, also, can be obtained 
an equal and also an unequal peripheral speed, while the diameter of the 
rolls, as well as the diameter of the belt pulleys, can be varied relatively 
to each other for diSerent objects. Mèchwart's drawings show as exam- 
ples six différent arrangements of belting, which he states are intended 
to illustrate "only some of the différent arrangements of the belt-drive 
for roller-mills, without exhausting the possible variations in its appli- 
cation." Fig. 3, sheet A, shows a machine having two pairs of grind- 
ing-roUs, the pairs being vertical, and arranged side by side. A shaft, 
mounted in the machine frame in fi^ed bearings, carries two pulleys, 
oiie at ' each side of the machine. A bélt from one of thèse pulleys 
paisses around a tightening pulley at the upper right-hahd corner of the 
v.43F.no.9— 87 
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mfiohine^ thence aiound a pulley on the upper left-hand roU-shafl, thenca 
around a pulley on the lower right-hand roll-shaft, and thence back to 
the driving>-pulley, andrby this belt one roU of each pair, is driven. From 
the other pulley, on the other side of the machine, a bëlt is arrangea 
in a similâr manner, so àH to drive the other two roHsof the pair. With- 
oût further description of the Mechwart System, it îs enough to say that 
hiô Plient disclosed roUérgrinding-mills, single and doublé, with both 
vertical and horizontal pairs of rolls arranged side by side, driven by 
meansjof bçlts exclusively; his machine being equipped with adjusting 
or tightening pulleys, and having a shaft journaled directly into the 
machine frame, and receiving its motion from the prime mover of the 
mill,;either directly or by belt. 

But, fairning now to machinery employed in the arts generally, it is 
certain that the use of belt-gearing intercbangeably with or as a substitute 
for cog-gearing was very old and common before Gray'a alleged invention. 
It was, too, an old and familier expëdient to keep the belt adjusted to a 
prôpér degïee of tightness by meahs bf tightening pulleys, the shaft of 
t^hich'iti r'evolving soroetimeS did oihër work about the machine; and 
shatlts had bcen made movable in sùch manner as to tighten belts pass- 
ing over pullçys on other shafts. It was also old, and yexy common in 
machine-shops and factories of various kinds, to provide an individuai 
machine with a counter-shaft, mounted directly in the maphine-frame, 
the çounter-sbaft being driven by a belt from the line-shaft and the ma- 
chine by a belt^rom the counter-shaft, Furthermore, it was no new thing 
to prpvide tlie journal bpxes or hangers in which counter-shafts are 
mounted w'^ih means, for independeiitly adjusting the ends of.the shaft. 
. In v^wpf thèse things^ then, we are nnable to discover any patentable 
subjeot-matter in the ôrst claim. of Gray's patent. The case, it seems to 
u^, falls directly within the established principle that th^ application of 
ail old process, machine, or device to a like or analogous purpose, with 
np change in the mode of application],, and no resuit sub^tantially difier-, 
ent in its nature, will not sustain a patent, even if the ne^ form of result 
has not bèfore been contemplated. Pennsylvania B. Oo. v. Locomotive 
S. S. T. Ùo., 110 U. S. 490, 4 Sup. Ct. Rep. 220; Blake v. San Frandsœ, 
113 U. S, 679, 5 Sup., et. Rep. 692,. Moreover, it is quite dear that 
the application of belting J;p drive rpller grinding-mills, to obviate the 
4ifi5culties incident to this use of cog-gearing, and to secure the advantages 
set forth in.Gfray's spécification, did not originate with him. Therefore, 
evèn were it conceded ttia,t ^is peculiar arrangement is ^ttended with bet- 
térresults th^ had been attained previously, still tbis^i^ould npt sustain 
Ûie patent; , for thé rnere çarrying forward of an oiiginal conception, re- 
«ulting in an improvement, in degree simply, i^ nqt invention. Burt v. 
£yory, 133 tJ, S. 349, IÇ, Sup. Ct, Rep. 3Ô4. , After the most careful 
Btudy of tije Bulyect, we think the conclusion is unavoidable that the 
copibinatioh ,8et forth in Gray's first claim évinces only the exercise of 
ordinary niecHanical or engineering skiU, as the same has been deûned 
by the suprême court and ,ill^s:tratîéd by so many récent décisions of that 
^bui^. J^olMiier y. ManvfçLcturiv^ Cb., 113 U. S. 59, 5 Sup. Ct. Rep. 
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717; Sf^OTipson V. Bowseîwr, 114 tl. s. 1, 5 Sup. et. Rep. 1042; ÂronV. 
Railway Co., 132 U. S. 84, 10 Sup. Ct. Rep. 24; HiU v. Wooster, 132 
U. S. 693, 701, 10 Sup. Ct. Rep. 228; Howe Machine (h.v. National Needle 
(h., 134 U. S. 388, 10 Sup. Ct. Rep. 570. 

It seems to be proper for us to add that our jadgment is with the de- 
fendant upon the défense of non-infringement also. To understand the 
nature-of tbe invention intended to be covered by the first daim, resôrt 
must be had to the spécification, and we there find that the "swivel- 
boxes"are essential to the coQtemplated greater movement at one end 
of the fihaft than at the othèr, whereby is effected "the tightening of the 
belt or belts at one sidè of thè machine without disturbing those atthe 
other. " This is apparent on the face of the paragraph hereinbefore quoted 
at length; and the expert testimony is direct and convincing that, to tho 
practical working of the described device as a belt-tightener, this swivel- 
ing feature is indispensable. Without the swiveled boxes Gray would 
not have"independently adjustable bearings." True, those boxes are not 
expressly mentioned in the claim, but we think they are to be regarded 
as entering therein by necessary implication, for the reason just stated, 
as well as by force of the words "as shown." Moreover, the prior state 
of the art would limit the claim to the spécifie organization shown and 
described. Goder Co. v. Spiegel, 133 U. S. 360, 369, 10 Sup. Ct. Rep. 409. 
But that organization the défendant does not use. His alleged infringe- 
ment consists in the use of a roUer-mill, manufactured under and in ac- 
cordance with letters patent No. 334,460, granted January 19, 1886, to 
John T. Obenchain. In the defendant's machine the journal boxes are 
rigidly supported, so as to be always horizontal, and incapable of any 
tilting or swiveling motion; and this is essential to the working of the ap- 
paratus. A continuons counter-shaPt is not employed, but three coupled 
base-shafts;" the outer shafts or sections being each journaled at the 
outer end in a vertically adjustable non-swiveling box, and the inner end 
of each being forked and carrying a loosely pivoted ring. Thèse two 
rings are connected by a tumbling-rod, forked at each end and pivoted 
to the rings, thus forming a universal coupling; and thereby, through 
the central shaft or tumbling-rod, rotary motion is transmitted from one 
of the end-shafts or sections to the other, no matter how much they may 
difFer in vertical position. 

Now, for the reasons already gîven, we are of opinion that such a con- 
stniction of Gray's first claim as would embrace the Obenchain device is 
inadmissible. The foregoing views being décisive of the case, we deeda 
it unnecessary for us to consider the other grounds of défense. 

I am authorized by Judge McKennan to state that he concurs in the 
conclusions announced in the foregoing opinioa. 

(Octoter 10, 1890.) 

AcHESON, J- Since the filing of our opinion we Bave been requestçd 
by the plaintiCPs counsel, with a view to the final détermination of the 
righta of the parties under a contemplated appeal to the suprême court 
after decr«e'^tered, to consider and pass on the question raised by the 
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answer as to tbe effect of the expiration of two foreiga patents, viz,, a 
German patent and an Austrian patent, granted ta William D. Gray 
upon the term of his United States patent, and, as the propfs are full, 
and the question was elaborately argued, we accède to the request. 

As to the German patent. Utile need be said. It was granted March 
6, IjSTS, for the usual term of 15 years, and expired and was canceled 
in conséquence of the failure to pay the tax for the seventh year of the 
term. The case, then, as respects this patent, cornes directly within the 
ruling of the suprême court in Pohl v. Brewing Co.y 134 U. S. 381, 10 
Sup. et. Rep. 577, in which it was held that, under section 4887 of the 
Revîsed Statutes, a United States patent runs for the term for which the 
foreign patent was granted, notwithstanding the lapse or forfeituré of the 
foreign patent by the non-observance of a condition subséquent prescribed 
by the foreign patent law. 

By the fourth section, cl. 25, of the Austrian patent law, (the im- 
périal decree of August 15, 1852; 1 Abb. Pat. Laws, 15,) in force when 
Gray's United States patent was granted, "the longest duration of priv- 
ilèges is fixed at fifteen years." Clause 27 pro vides as follows: 

"Every patentée whose privilège has been granted for a shorter period thaa 
the longest may claim its prolongation for one or more years within the fixed 
longest period, providedtheydemand such a prolongation before tiie privilège 
has become extinct. To obtain such a prolongation, a pétition for the same 
mii&t be delivered in due time, together with tbe original patent, and the tax 
in full for the required term of prolongation, or the receipt for the same from 
a public treasurer." 

The Austrian patent to Gray was granted December 17, 1879. The 
term of the franchise as originally allowed was for one year, but on re- 
quest it was four times extended, from year to year, and at the end of 
the fifth year the franchise was suffered to expire. The seventh section, 
cl. 42, of the Austrian patent law, prpvidea thus: 

"The ministry of commerce and trades alone décides the question whether 
a patent, from any légal cause whatever, is to be considered as null and void, 
or as éktitifct. It tiierefore especially décides the question of the novelty of a 
discovery, invention, or improvement; moreover, the question as to whetlier 
ithad orilybeen imported from abroad.and wasnotappropriatefora privilège. 
Einally, in contestations arising between two patentées, the ministry décides 
the question of the total or partial identity of their privilèges. " 

The plaintiflf has put in évidence a duly authenticated copy of the of- 
ficiai opinion of the Austrian ministry of commerce, dated Octobèr 10, 
1888, from which we quote: 

"The impérial and royal ministry of commerce certifies herewith: (1) That 
according to sec. 25 of the impérial decree of August 15, 1852, No. 184 of 
the Publication of the Laws of the Bealm.tbe longest term of duration for ail 
patents granted is indiscriminately fixed at 15 years, which longest term of 
duration runs on uninterruptedly, provided the patentée fulfills the condi- 
tions mentioned, (sub. 2;) andthat this original term of 15 years appertains 
to eVery Austrian patent granted in accordance with the impérial decree of 
August 15, 1852, No. 184 of the Publication of the Laws of the Kealm, with- 
out exception. * * * (3) That in so far as in the deed of an Austrian 
patentgranted according ,to the above-ment)oned law one or more years ^re 
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named in connection with tbe statement of the grant of tbe patent, tbis refet' 
ence to one or more yéars bas exclusively the purpose of stating that tbe an- 
nuity bas been paid in advance for one or more years, and that by such réf- 
érence the actual term of the patent is by no means touched upon, tbis term 
being, as above mentioned, fixed at the term of 15 years." 

It is, we think, clear that under the Austrian patent law the rainistry 
of commerce, in deciding the question when patents terminate, exercises 
a judicial function; and, if so, then its opinion on that subject, cited 
above, is controlling hère, agreeably to the established rule that the 
courts of the United States adopt the construction of a statute of a for- 
eign country made by the courts of that country. Cathcart v. Robiiison, 
5 Pet. 264. And upon that view it would follow that by the original 
grant of the Austrian patent to Gray he was really invested with the law- 
ful term of 15 years, although the grant of the franchise purported to be 
for one year only. But, upon an independent considération of the ques- 
tion, the same practical resuit, in our opinion, must be reached. In 
Refrigeraling Co. v. Hammond, 129 U. S. 151, 9 Sup. Ct. Rep. 225, it 
was held that where, uuder the Canada act, a patent was originally 
granted January 9, 1877, for i;hé period of five years, but there was ah 
extension for a further period of five years, and then a second extension 
for a like period, the extensions being a matter of right at the option of 
the patentée, a United States patent granted during the first period of 
the Canadian patent did not expire before the end of the 15 years. Now 
that the fact that the Canadian patentée exercised his option, and thua 
kept the patent in force, was not a controlling circumstance, appears 
from the déclaration of Mr. Justice Blatchfobd, who, after' reciting the 
the facts, says: "Therefore, the Canadian patent does not expire, and it 
never could hâve been properly said that it would expire, before January 
9, 1892." This observation was the subject of spécial comment in the 
opinion of the court, delivered by the same learned justice, in PoÙ v. 
Brewing Co., supra, which established the principle that the duration of 
a United States patent is not affected by the fact that a prior foreign 
patent has been suffered to lapse by non-payment of a tax, or for other 
failiire to comply with the requirements of the foreign patent law. It 
seems, therefore, to be the logieal and necessary conclusion from thèse 
two décisions of the suprême court, that, if by the foreign law under 
which a patent is granted, the patentée, by virtue of the original grant, 
is invested with the right, at his mère option, to hâve the patent ex-i 
tended or prolongea for a fixed term, it is this latter term which limits 
the United States patent, under section 4887 of the Revised Statutes. 
Thus is the life of the United States patent definitely fixed when it is 
granted, and its duration is not left in perplexing uncertainty, depend- 
ing upon the future exercise of an option in a foreign country, or the 
observance there of conditions subséquent. We hâve only to add that 
Gray 's right to prolong his Austrian patent for the full term of 15 yearë 
was as clear as was the right of the Canadian patentée in R^rigéatinff 
Co. V. Hammond, supra. . ,:. 
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I ïCtor «badtision hère does not cobflict tpîth %he décision m'Cammeroial 
■Mmif^Coiv. Fairiarém'hning Co^:^^^^^ U. S. 176, 10 Sup. Ct. Rep. 
■ 7l:8ii'.fi),t în tfaât'çàpè thè;t[uestion riiled, bbth in the court bèlow (27 Ped. 
Rep.'78) and in the swpp^me court, was as to the identity of the United 
States patent with the Austrian patent. Upon this branch of the case, 
then, our judgment is favorable to the plaintifiF; but, for the reasons ex- 
pressed in our original opinion, the decree must be for the défendant» 
.Let b' decree be drawB dismissing the bill of complaint, with costs,. 

McKesnanj J., concurs. 



: Westinqhouse et al. v. Chabtiebs Val. Gab Co. 
V _ {Circuit Cowrt, W. D. PennsyVoania. August 88, 1890.) 

i. pATBSTs POB Inventions— N^TDRAi, Gab Linbs— Want or Nqvbltt. 

> OlaiihB 1 and 2 of letters patent Ko. 845;463; 'dated July 18, 1S86, granted to 0«orga 

, Wes^i^gjioase, Jr., assignée of Morris S., Verner, relating to pipe joints and Unes 

;'" -4oc JBon voying liquids and gàses, and, more particularly, natvral gas, namely : " (1) 

Ttia côtabination of à pipe^llne composed of sections of pipe connectéd at the Joints 

by çoupUngs, with a separate gas-tight chamber surroupiung a single joint thereof, 

aaâpted to repeivQ any leakage therefrom, and a vent wpo leading from suoh 

. chambèr, subs'tatitially àè and for the purpose set forth. (2) In combinationwith 

a min plpe-Une composed trf sections of pipes connectéd at the joints by coupUngs, 

indepe'ndent gàs-tight chambers inclosing, respeotively, single joints thereof, and a 

>' vent pipe bi^ pipes leading from such chaiùbers, substàutlally as and for the pur- 

. pose »et f prth, '■'— were destitute of patentable novelty, and, moreover, do not, upon 

. any allowable construction, cover tne defendanc's device. 

a. SAltÉ^-ist'VBNrtON— EVIDBNOli. ' ' ' . ' 

: la a suit for Inf ringement, upon tUe Issue whether the plaintiffs' assigner was 
' t|ie original and flrst invei^tor of the thing allej^ed to be within the claims of the 
plàteàt Th sait, a pripr and StlU pendlng application of a third person for letters pat- 
ent Ss campetent évidence. 

i In Eqiuity. .■ 

George H. Christey and J. Snowdm Bell, for plaintiffs. 
' Jamei li Kay^ Qeorg^ Harding^ aaà. Franm T. CAam6er«, for défendant. 

, AcHSSoK^J. Thia is a suit in equity by George Westinghouse, Jr., 
and hiâ licensee, the Philadelphia Company, against the Chartiers Val- 
ley Gaa Company, for the infringement of letters patent No. 345,463, 
datfid July là, 1886, granted to Westinghouse as assignée of Morria S. 
Verner, the inventor. Verner's invention was made in July, 1884, about 
the 15th of the month,,and his application for letters patent was filed 
August 6,, 1884. But in facthe had not then reduced the invention to 
any practioal use, and'he never did so. Pending his application, on 
ffebruacy 26, 1886, he assigned his rights to Westinghouse. The inven- 
tion "fdisitestoopipe joints and lii^es for conducting liquida and gases, 
and more '.particularly -^ those usedifor eonveying natural gas." The 
spécification recites letters paient No. 301,191, for improvements in 
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Systems of conveying and utilizing gas under pressure, which hàd beéu 
granted to George Westinghouse, Jr., on July 1, 1884, and points ont 
certain superior advanfages which appertaiù to V^rner's invention over, 
Westinghouse's System as set forth in that patent. To understand, then, 
what Verner's improvement really was, it is necessary to refer to the 
spécification of the Westinghouse patent, No. 301,191. Mr. Westing- 
house therein states that, owing to the high pressure under which naturel 
gas is conveyed through pipes, it makes its way tlirough comparatively 
tight joints, and through pores, cracks, and other minute openings, aiid, 
being extremely subtle, and usually destitute both of color and odor, its 
leakage is diflBcult of détection; and the gas, when mixed with atmos- 
pheric air, being highly explosive, such leakage, in addition to the Waste 
which it entails, subjects life and property in the vicinity of the lîne of 
conveyance to the risk of serious accidents, against which it is very im- 
portant, particularly within city limits, to providean efficient safeguard. 
It is further stated that the employment of the gas for household and 
light manufacturing purposes is désirable and practicable only at press- 
ures practically constant, and materially lower than that which is ex-: 
erted in the main line of the conducting pipe. To meet thèse require- 
ments is the declared object of Mr. Westinghouse's invention, which con- 
sists (his spécification sets forth) in inelosing the high-pressure conduct* 
ing pipe or main within a tight protecting casing of larger diameter, so 
as to form around the main a charhbér or réceptacle which receives and 
retains for use any leakage from the main, and which is also designed 
to be continuously charged with gas at low pressure, delivered from the 
main by means of communicating pressure regulating valves. It is 
stated that said chamber or réceptacle is, Ijy préférence, made in "sep^ 
arate sections," "of any desired or convenient length," thus forming a 
séries of "independent chambers," each inelosing a séries of the cdnnected 
sections of the main, and eaçh compartment or chamber being prpyided 
with "a vent or escape pipe" leading therefrom to a point at which gas 
may be discharged into the atmosphère, said vent-pipe being closed by 
a safety-valve which is loaded so as to open upon any excess of pressure 
above a determined point. The Verner spécification, while admitting 
that Westinghouse's outer casing, if properly made, Will suffice to pre- 
vent the escape of gas, suggests two objections to his form of conduit, 
viz. : Mrst, "that the outer pipe prevents access to the inclosed high- 
pressure main, except at long in ter vais, where the latter is exposed be* 
tweein the compartments;" and, secondly^ the great cost involved in. pro- 
viding an exterior pipe so large in diameter as would be'necessaiy, and 
so long. The declared object oî Verner's invention is to provide an ef- 
ficient and inexpensive pipe joint and conduit, whereby the escape of 
gas from the high-pressure main into theground may beprevented, and, 
if desired, the gas leaking from its joints may be retaiuedin a smalllow- 
pressure parallel pipe for utiiization, or be permitted to escape into the 
air at "suitable determined points," while direct connections may be 
ihade with the high-pressure main at ail points along the conduit. Tho 
sjJècifiCation then pirocôeds thus; 
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"To this 'end my. invention, generally stated, consista in the combination 
with a main pipe-line, of a gas-tight chaœber surrounding a single joint of 
said line, and a vent-pipe leading ont of said çhamber, and also in the com- 
bination, with the main pipe-line, of a séries of such oliambers, each sur- 
rouiiding a joint of tlje line, and a suppleraental pipe-line foimed of sections 
of 'iuliing coniraunieating witli tlie ciiambers surrounding the joints, thus 
constituting a low-pressure line, from wliicli connections can be made for any 
desiied pur^ose,,or from which gas may be allowed to escape at determined 
points." ( 

. By Verner'-s construction, as. described with minute détail in his 
spécification, and illustrated by the aecompanying drawings, his sup- 
plemental pipe is connected with the several chambers surrounding the 
joints of the faigh-pressure main either directly, at each end of each 
charaber, or through the intermediation of T joints, the vertical member 
thereof opening out of each ehamber into the supplemental pipe, and no 
other vent-pipe leading out of the ehamber is described or shown. After 
explaining how gas at low-pressure may be drawn for use from the sup- 
plemental pipe, the spécification adds: "Or from which, at suitable in- 
tervais,. pipes may be led to points above the surface of the ground to 
allow the escape of gas." Again it is stated: 

"As ail the chambers communicate with the supplemental pipe-line, m, a 
sabstantially nnifçrm pressure is maintained therein, whether ail the jointsi 
l^Iî, or pnly some of them, and the chambers around the joints forrh réservoirs 
to store tiié gaa at low pressure. In oase sufïicient gas does not escape into 
the supplemental line, suitable valve connections may be arranged between 
the two lineatomalntain the requiréd pressure therein." 

The patent in suit has five claims, but the only ones the défendant 
çpmpany is alleged to infringe are thé first and second, which are as fol- 
iotes; '■ .. 

r ''(1). The combination of a pipe-line composedof sections of pipe conaected 
at the joints by couplings, with à separate gas-tight ehamber surrounding a* 
single' jbfet thereof , adapted to recei ve a ly teàkage thérefrom, and a venb-pipe 
leading from subh ehamber, substantially as and fur the purpose set fort^. 
{0) In combiiiatton with a main pipe-line composed of sections of pipe con- 
nected at tiie points by couplings, independent gas-tight chambers inclosîng, 
respectively, sjngle joints tliereof, «ind a vent pipe or pipes leading,from sucli 
chambers, substantialiy as and for the purpose sèt îorth." 

The sections of the défendant company's natural-gas main are not 
unitéd by the screw couplings shown and described in the Verner patent, 
bulby the well-known bowl and spigot joint made tight by a lead pack- 
ing, outside of which is placed a ring or sleeve with plaster of Paris pack- 
ing between it'and the pipes. There is thus formed a small annular 
cavity around the leadrpacked joint to catch any leakage thçrefrom that 
laay possibly occur, and an escape orifice is formed in the ring, and a 
vent-pipe is connected therewith, leading above ground into the open 
air, without Connecting with any low-pressure pipe, but simply for the 
frèe discbarge of any leakage of gas., : This venting device is used at each 
'joint of the defendant's main, and constitutes the alleged infringement 
«f the Vierner patent. In this connection it is a fact worthy of mention 
that the f-rst practical application ever made of a freely-vented joint ca&r 
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ing was upon the defendant's linea. This was in January, 1885, wheii 
David E. Adams, by the company's leave, placed, and for some tinie 
kept, on its gas-conductingnmin, a device consisting of a jacket tightly 
fitting around each joint, with a vent-pipe therefrom leading into the 
open air. Adams was an original inventer, but his invention was not 
made until about November, 1884. 

Two questions lie on the surface of the case, viz. : (1) Whether the 
claims of the patent hère involved disclose any patentable subjeot-matter 
in view of the prier state of the art; and (2) whether the defendant's de- 
vice cornes within the scope of those claims upon anj' allowable construc- 
tion of the same. Thèse questions are closely related, and, under the 
proofs, are to be considered rather together than apart. Now, avowedly , 
Verner was an improver upon Mr. Westinghouse's System for the convey- 
ance and utilization of natural gas, as set forth in his letters patent of 
July 1, 1884, and, upon a careful examination of Verner's entire spéci- 
fication, even in the forni which it fînally took after numerous amenda 
ments, it is not difïicult to see that his substantial invention consisted 
in dispensing with the enveloping casing along the body of the high- 
pressure main, and confining the inclosing cham bersto the several joints 
of the main, and in providing an auxiliary parallel low-pressure pipe 
communicating with those chambers. The venting into the open air, 
of the leafcing gas, was a mère incident of the improvement, while the 
important matter of the ascertainment of the exact location of a leak iS 
not mentioned at ail in the spécification. I do not overlook the opening 
clause of the gênerai statement of the invention hereinbefore quoted at 
length. But the language there employed, especially when read, as>it 
must be, in connection with the context, does not disclose nor suggest a 
System in which a vent-pipe leads from each inclosing chamber directly 
to the open air. Verner illustrâtes the application of his invention with 
différent forms of chambers by no less than eight drawings or figures, 
but not one of them shows any vent-pipe leading out of the chamber 
other than the supplpmental low-pressure pipe itself, or the smali per- 
pendiCular pipe of the T joint, which opens into the supplemental pipe. 
Unmistakably Verner's invention contemplâtes the venting of the inclos- 
ing chambers through the supplemental low-pressure pipe, and not oth- 
ërwise. According to his described method, the gas leaking from the 
joints, if not utilized, is to be permitted to escape into the air, notât 
points where the joints of the main occur, but at "suitable determined 
points." As already seen, after describing the supplemental pipe, and 
stating its function as a low-pressure supply line, the spécification adds: 
"Or from which gas can be allowed to escape at determined points." 
And elsewhere itis said: "From which, at suitable intervais, pipes may 
be led to points above the surface of the ground, to allow the escape of 
gas." Again, in a passage above quoted it is stated that, as ail the 
chambers communicate with the supplemental pipe-line, the pressure 
therein is substantially the same "whether ail the joints leak or only 
some of them." Thus is it manifest that, in the practice of Verner's 
invention, as he conceived and describes it, the leakages from ail the 
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joints pass, in the firstrinstance, into the low^pressure line as a common 
coô^luiti for use, if needed^ but if not, then tobe vented into Ûié open 
ait: iby pipes leading from that line ta the surface of the ground "at suit- 
rÀWe dçjtermined pointsi" ; ; It;follows, then, that unless the patentée isto 
jbçj ^Oprded rights briasder ,than the invention disclosed by the patent, 
the first and second claims must be so construed as to restrict them to a 
System, in which the casings or chambers surrounding thé joints of the 
maiftsa*©, vçnted through a supplemental pipe-line, substantially as set 
iorth itt ithe speçificationi ; > 

uBut, the ûecessity of so limiting those claims, if they are to be sus- 
tsiined at ail, becomes the more évident when we look, beyond the pat- 
ent, and, regard the prior state of the art. As already noticed, Mr. 
Westinghouse'a patent of July 1, 1884, provides efficient means against 
Ibb^ ,^cape of the gas intoi the ground, and the conséquent dangers there- 
Ironft, by surrounding the conducting main with a tight casing made in 
Wmpartments, or "indepiendent chambers," each of whiGh; is furnished 
with a "vent or escape pipe'- leading therefrom to a point above ground, 
4t which (to quote thejlaiiguage of tfae spécification) "gas may be dis- 
char^âd* without injury. or inconvenience, into the atmosphère." True, 
jn^ismuch as ÏB this System the leaking gas is to be utiÛzed as part of 
the low-pressure supply, Mr. iWestinghouse's vent-pipe is kept closed, 
ordinaïily, bya loaded; safety-valve, which will open o^ly to a pressure 
i)eyond a det^rn^ined poinit* But it can soarcely be asserted, seriously, 
)^bat i^.would irtvolveinveiition tq unload the valve, and permit the free 
escape of the gas. leakagetiQto the atmosphère: if thië.sho<4d be thought 
atdvisa^ble. Indeed, the language just cited from the spécification sug- 
gests, that very idea. But, besides the prior patent justreferredto, let*- 
ters patent .No.-i306>i566,ijfor;an> invention of means whereby the partio- 
ular joint pf the main livhich is leaking may be detérmined, and each 
joint Jndependently ;vented,;were grantedito George 'Westinghousei Jr., 
on; .October- 14, 1884. iTbté application for this i patent was filed after 
Verner'Siapplicatipn, namçly , on August 21 j 1884 ; but it is an admitted 
fact ithat thisjnyention by Westinghouse prededed that of Verner. 
Th&declared object thereof is ^he ready détection of the existence, loca- 
tion,; and extenfofleaks from à gas-main, to thé end of preventing acci- 
dents by explosions; and, as set forth in the spécification and claim of 
the patent, it consists in the combination, with an ùnder-ground gas- 
noain, of bodies df packing composed of loose fragments of solid mate- 
rial, suéh as broken stones, smàll scrap métal, or the like, surrounding 
the severaljoiutsof the main, and inclosed by the ground in which the 
main is laid, and a séries of detector pipes, each leading from one of said 
bodiesiofpafcking to appoint above ground, so that, in the event of a 
leakageat tbe joint of the main, the escaping gas will permeate the in- 
terstices of, the: loose packing, and pass therefrom up through the de- 
teotor pàpeiiand out into the air^ Itis within common knowledge that 
tbeearÛijis tammed hard around a gas^main in the trench in which it is 
Jfudi atid as thèse bodiés of packing are connected respectively with the 
atmosphère by open pipés, tîiere would be no pressure to cause the leak- 
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îng gas to Wûrk its way through the ground, but it would pass up freely 
through the. pipes into theopen air. Now, with thèse two Westinghouse 
inventiopa already occupying the field, (evenif they were the only prior 
ones,) Verner was necessarily restricted to his spécifie mechanical con- 
struction, aiid it was not open to him to set up any buoad daims which 
would embarrass other independent improvers, and subject them to 
tribute. EaUway Oo. v. Snyles, 97 U. S. 554, 556. Moreover, wbat ih-i- 
vention would be involved in reducing a compartment of the exterior 
casing of Mr. Westinghouse's first patent to a size adapted to cover only 
a single joint of the main, and substituting each casing for the surroundJ 
ing body of packing of his second patent? Edward S. Renwick, the 
plaintiffs' expert, states that the Westinghouse patent of October 14, 
1884, "undoubtedly contàiiis the gerra of the Verner invention." Btit 
that patent is much more than this language îmports. It disdoses a 
practical System for locating leaks at the joints of a gas-main, and for 
the safe and free escape of the leaking gas into the open air, by surround- 
ing each joint with an incasement with which a separate vent-pipe is 
connected. Upon this System askilledmechanicorengineermightingraft 
improvenaents, but they could searcely rise to the plane of invention. At 
any rate itmay be safely aflirmed that Verner's method of venting through 
an intermediate supplemental pipe-line, would not amount to a patenta- 
ble imprpyement. . 

Eut again, on î^ebruary 17, 1885, letters patent No. 312,470, for im-i 
provements in Systems for distributing gas under pressure, were granted 
to William A. Hoeveler and Thomas J. McTighe upon an application 
filèd August 28, 1884, \<'hich was 22 days a iter Vernet's application fras 
filed. There is, howievér, satisfactory évidence to âhow that the inven- 
tion of Hoeveler and McTighe was earlier in date than Vetaer's invention. 
In their speœjtication and accompanying dràwicgs they show anddescribe' 
two separate parallel pipes or conduits, one for the conveyance of gas 
under high, and the other under low, pressure, thèse conduits being' 
connected at intervais by pipes having autoniatic pressure regulating; 
valves. In their spécification the inventors state : 

" We also inclose the joints of tlie higli-preSaùre conduit in casings or boxes 
which are connected to tlie pipes leading to the low-iiiessiire coiidiiits, or di- 
rectly to the lutter, whereby any leakage o£ the joint is utilized as u sottrce 
oisupply for the low-pressure conduit." : : 

And again : 

"At eacli bf the high-pressnre conduits. A, we place boxes, I, wliich èntirely 
surround snid Joints, and are paclced car^fully 8o as to giiard as much as pos- 
sible iigiiinst leaking, and we connect eaoh of tlie boxes by a. pipe, ;, witlvthe 
low-presteure conduit, B, toas to lead o£E any gas which may escape through 
the joints of the high-prèssure pipe." 

The patent bas no claim for the box or casing, I, by.itself, but it has 
a claim for a combination of which the «raising, I, is a constituent. Fur^ 
thermore, this patent shows a lamp-post connected to thelow-preesure* 
conduit by,»» small pipe, to which is attached a weighted valve to allow 
ihe gas to fiow to th^ humer of the lamp-post when the pressure in the 
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low-pressure conduit passes a determined point. Certainly, then, we 
find in the Hoeveler and McTighe patent everything which appertains 
to Verner's apparatus except express provision for the free escape of the 
leaking gas into the air when it is not to be utilized. Hère is a tight 
chamber surrounding a single joint of the high-pressure main to receive 
any leakage therefrora, with an open pipe from the chamber leading into 
a low-pressure conduit. Now, in the face of this prior invention, how 
is it possible to sustain Verner's far-reaching pretensions? In my judg- 
ment, it would not be patentable change to disconnect Hoeveler and 
McTighe's pipe, i, from the low-pressure conduit, and provide for the free 
escape of the gas from the box or casing, I, into the open air. 
jOnce more, on January 10, 1884, John Nicholson, Jr., filed in the 
pafônt-ôffice an application for lettera patent for an improvement for gas- 
pipe protection. In the spécification accompanying this application, 
and bons;tit;Uting part thereof, the invention is described as consisting in 
combining with a gas conduit pipe an exterior pipe, box, case, or cover 
iû whichtOiOoUiectsuoh gas asmay escape from the conduit pipe proper, 
sucb oùteir box, case, oti cover beingjirovided with vent^iipes extending 
up. through the surface of the ground to carry off the esoapinggas. After 
a ' particular description of fais structure, the spécification contains the 
foUowing language: 

"I do not lirait rayself to a construction in which the outer pipe, box, or 
case extendè continiiously through tlie eritire length of a gâs conduit pipe, 
since it will be.within my invention to apply this System or methodof protec- 
tion to.a^ny.desiredportÏQ^iSiOfsUch pipe, whether tbesame be long or short, 
or evenbysflparate chambersproperly vented to the separate joints of the gas 
conduit pipe, Since at the joint the greatest danger of leakagé exista." 

Such^proceedings wer© had in the patent-office that ian interférence 
wais deelared between Nicholson and Verner, and others; and on Decem- 
ber 28i 1885, as between Nicholson and Verner, judgment of priority of 
invention was rendered in favor of Nicholson, frOm which there was no 
appeaL But letters patent hâve not yet actually issued under Nichol- 
son's application. 

i TbeplaintifFs contend that the Nicholson application is inadmissible 
as evidehca. • Is th-is a sound position? That a rejèoted or withdrawn 
application is not a prior publication, within the méaning of the statute, 
nor of itself a bar to a patent to an independent inventer, is settled. Ly- 
man V. & R. Co. v. Lalor, 12 Blatchf. 303; Northwestern Pire Ex. Co. v. Philr 
ajddphiaFireEx. (h.,ôO.G.M;TheCom-PlanterPateni,2SWù.li.l81. But 
it by no means foUows that Nicholson's application is not to be received 
for any purpose. It bas neither been withdrawn nor rejected. Aban- 
dohmèht by hiiii cannot be alleged. In the interférence proceeding he 
was awarded priority of invention ovef Verner. That he was prior to 
Verner is:iadispntablô under the proofs before the court. The utility 
of the device in question is demonstrated. It wôuld then be most ex- 
traordinary.if Nicholson's application could not be shown as affecting 
Vernerk titleto- the monoply hère set up against the défendant and the 
public* r :I;think the cases oî Northwestern FireEx. Go. Vi Philaddphia Mre 
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Ex. Co., supra, and The Corn-Planter Patent, mpra, are direct authorities 
to show that the Nicholson application is compétent évidence as bearing 
on the question whether Verner was in fact the original and ûrst inventor 
of the thing alleged to be within the first and second claims of his pat- 
ent. And I hâve only to add that, in my opinion, Nicholson's applica- 
tion clearly described the identical mechanical construction or combi- 
nation hère claimed to be covered by the Verner patent. 

But mnch stress is laid upon thefactthatVerner's inclosingchambers are 
made"gas-tight," and the plaintiffs' expert, Mr. Renwick, finds in this 
feature, which he assumes to be peculiar to Vemer's construction, an essen- 
tial distinction between his device and Nicholson's. As a matter of fact the 
term "gas-tight" was first brought into Vemer's spécification and claims 
by an amendment made June 23, 1886, when it was certainly too late 
to enlarge their scope, in view of wliat other improvers had been doing. 
RaUway Co. v. Sayles, supra. But I do not deem this amendment as of 
any spécial importance, for it is to be supposed that it was the intention 
of Verner from the start to make his chambér sufficiently gas-tight to 
answer the pujpose for which it was designed. And the same reasonable 
presumption is to be entertained in behalf of others who had devised 
protecting casings or boxes to catch the leaking gas. In Mr. Westingr 
h'oûse's eariier patent, his enveloping or outer pipe is described as"tight 
casing," commenting upon which Verner in his spécification says: "The 
pressure in the pipe being coniparatively low, the ordinary joints, when 
properly made, will suffice to prevent the escape of gastherefrom." For 
the same reason, and because of the open vent-pipe, even the earthen 
walls of the incasements of Mr. Westinghouse's second pateht are suflB- 
cient to hold the leaking gas. Hoeveler and McTighe describe their 
boxes or, casings which surround the several joints as "packed carefully 
so as to guard as much as possible against leaking." And Nieholson 
says that if the inclosure is made of wood it may "be packed or luted at 
the joints." After ail, the quality of tightness to restrain the leaking of 
gas from the inclosing chamber is a mère matter of degree, and a varia- 
tion in that regard would not amount to a patentable différence. 

About the time of Verner's application for a patent, before and after- 
wards, a number of personswere engaged, simultaneously and independ- 
ently of each other, in devising safely appliances against leakage in 
pipes used in the then comparatively new business of conveying natural 
gas long distances, and the remarks of Judge Bbadley, in Atlantic Worha 
v. Brady, 107 U. S. 192, 199, 2 Sup. Ct. Rep. 225, apply with great 
force to the présent case : 

"ïhe process of development in manufactures [says that learned and ex- 
perienced jurist] créâtes a constant demand for new appliances, which the 
ékill of ordinary head workmen and engineersis generally adéquate to devise, 
and wliich, indeed, are the naturaland proper outgrowth of such development. 
Each step forward prépares the way for the next, and eacb is usually taken 
by spontaneous trials and attempts in a hundred différent places. To grant 
to a single party a monopoly of every sllght advance made, except where the 
«'xercise of invention somewhat at)ove ordinary mechanical or engineering 
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skSlfa IdlstlIicU^LBbQwn, la nnjuat in prindple and Injurioqs inits eonso* 
qupijces." .,;,(-.,.■ 

And now^ ii only remains for me to state» as the resuit of my examina», 
tion and stody of the proofs bearing upon the questions I hâve hère 
treàted, tbat^ înimy judgment, the device Used by the défendant Com- 
pany does not infringe either the first or second claim of the patent ia 
suit, upon any construction of tbose daims which is permissible^ and I 
am further of the opinion that said claims are destitute of patentable 
novelty. Theie conclusions end the case, and I am thus relieved of the 
necessity of considering some other questions which the counsel for the 
respective parties discussed with so much zeal, and with such signal 
ability. Let â>«Lecree be drawa dismisàing the bill of complamti with 
costs. ' ■ 



Gbinneix ». Walwobtb Manuf's Oo, 

^circuit CtmrtfD. Mastaohuaett». August 37, 1800.) 

PAWirr» i»» 'ÏKTBimONS-^NOVttTT— PiBB-EXTWOtfTSHBB. 

, Let^rs patent NaX8,887, Usued Ootobei: 26, 1881, to Frederick Orlnnell, fer •» 
Ilnprovemènt In automaiic nre-eztihéaishers, Is vold for want of novelty, slnoe 
the allef ed improtrement merely coDsbt» in applytng to an automatio extbignUli*; 
»defleoM>r> which badl termerly been In useon hand hoae, 

'In Etjiilljy.' ; " ■\':' ' 

.Bmjdmiii F. 'Hiurtton &nà WUmarÛi H. 2%wrston, for eoniplainatit. 
Chau/tju:^ &n,ilh and JaineS J. Myen, for défendant. 

CoLT, I. TtîsBuit is brbught for the infringèment of letters patent 
No. 248,827, granted Octôber 25, 1881, to the complainant, Frederick 
Grihnéil, for aii improvement in automatio fire-extinguishers. The spéci- 
fication s^ys: 

"This ihVentïôn bas référence to ain improvement in devices for distribut- 
ing watersU'ppiVed tbrbiigfa à System of pipes, wbich water is retained by 
m^ns bf ci séaf itécut'ed by tt solder made of a material fusible at a low tem- 
pérature, sd that by tbe action of beat on the solder the seal is released 
and remov^; by the pressure of the water. Tbe invention consists in secur- 
ijngopposite the outlet ^has jealed a deOector, by which tbe water rusliing 
from the ôutlet is deflected and distribated over a large area, as will b^^ mor» 
fully set forth hereinaftér. Dlijtrlbdtprs for automatio flre-extln^iifshprs hâve 
béen berètofdrà provided nritlb perforations tlirough which thé water is dis- 
charged. Such perforations are liable to become obstruoted by sédiment if 
the deri<Mis ^ons'Xantly 0Ued with water, or they are as liable to be ob- 
struoted :bydust,at)d moreparticularly BOiln factories where the air is (illed 
with impuritie^wben tbe ^me are exposed. To avoid ail thèse defects and 
reduce tiiejODBt'iof construction is the object of this invention. * * * 
Hftving tliusidetcHbedmy invention, X claim as new and désire to secure by 
letters putenW/ia an autoniaticQre^extinguisber. tbe combination. with the 
outlet, of aideâeotoC'flxed in front of the outlet, and oonstructed to disperse 
tbe water ovef'j) large «rea, and aaeal held by a solder fusible at a low tem- 
pérature, as described." 



W3SJ/XX V. DBEYFD88; V- 691 

I liave quoted at length from the apeciflcation of the patent to shoT 
Ihat ,thS; iGrinnell invention waa a very simple one, and that it consisted 
ux Bubstituting a deâector, secured opposite the sealed outlet of the pipe, 
for a distributor with perforations commonly known as the "rose head.* 
It is admitted that ail the éléments, including the defleotor,which make 
np the daim of the patent, are old. What Grinnell did waa to take an 
old deflector which had been in use on hand hose, and apply it to an 
automatic fi^e-extinguisher. If he had been the ârat to construct the 
deflectpr it woîuld without question hâve been an invention. If, to make 
a practically , operative automatic ûre-extinguisher, it had been found 
necessary to use a deflector, and Grinnell had been the first to conceive 
this, there might be ^me ground for sustaining the patent. But il ia 
admitted that the prior Parmelee ej^tipguisher was operative, and used 
çommçrcially. ^t most the Grinnell extinguisheris only an improve- 
ment upon Parmelee's, and the improvement consisted in substituting 
an élément which wa^ pld.and well known in the art. In patent No. 
161,2^7, granted to G. E. Jenks, May 26, 1874, we find described a de- 
flec^r oimilar tp that found in tJie Grinnell patent. It was there ttsed 
in cpnn^tion with hand hose, or fountain nozzles, but its functions 
were,the same as when applied to an automatic flr&«xtinguisher. Un- 
der the rules of law as laid down by the courts in cases of this cbar^^ 
ter, I mu&t hold the Grinnell patent void for want of patentable nov- 
elty, in view of the prior state of the art at the time of the aUeged in- 
vention. With the Jenks patent^ the Parmelee patents, andithe whole 
prior art as disclosed in the record before me, I do not think that it re- 
quired more than the ordinary skilL of ithe mechanio to place a Jepka 
deflector upon a Parmelee sprinkler; or, in other wordç, in doiqg this I 
do not think there was any exercise of the,; inventive faculty.underithe 
patent laws of the United States. This point seems to me so cleariy dé- 
cisive of the case that I do not deem it necessary to consider the other 
questions raised in défense or to further review the state of the art. Bill 
dismissed. 



BULLOCK V. DkEYFUSS. 
(C{reuU Court, & D. New Tork. Ootobér, 1880.) 

PxTKJT» fo» Ihtbhtions— PatïNtàbilitt— Akticifatioh. 

Clalms 1 and 4 of patent No. 828,989, Issued June IS, 1880, to Lebbeiu H. Rog- 
ers for, a die of an approprlate conflguration to do the work of ornameotation 
for perf oratlng and scalloping papër, or of oma)(nentation and dividlng the paper,— 
éither or botb,— Were anticlpated b^ George Frahke by the usé of a dio bf substan- 
tially the same pattem, and with isimilar configuration and perforations, and, ez- 
œpt in the resblt of the embbssing, acoomplishing just what ia dont biy tbepat- 
enleddle. 

In Equity. 

î!^, Jï. iragMtojr *nd -FVort «fc Cw, fo 

Eirbai W. Qrindal, fw défendant. . 
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Wallace, J. The oomplainant allèges infringement by the défend- 
ant of clâims 1 and 4 of letters patent No. 228,939, granted to Leb- 
beus H. Rogers June 15, 1880. It is apparent from the spécifica- 
tion that the essence of the invention patented, as far as the two claims 
in, controversy are concerned, consists.in a die of an appropriate configu- 
ration to do the work of ornamentation for perforating and scalloping pa- 
per,'or of ornamentation and dividing the paper, — either or bpth. The 
configuration of the die must be such as will enable it to punch the pa- 
per into the desired pattern of perforations and interlocking scallops, 
and it may be such as will also enable it to sever the paper along the Une 
of tlie interlocking scallops. The first claim is for the method of making 
thé perforated and scalloped paper by the use of the die. The second 
claim seems to be one for a die having only the ornamenting function, 
bot it ûiay be capable of an interprétation which will restrict it as one 
for a die having both the ornamenting and dividing functions. Both 
claims are met and theirnovelty overthrown by the knowledge and use 
by George Franke, prior to the date of the invention by the patentée, of 
a die essentially in configuration like the die of the patent. The silver 
strips of embossed paper niade by Franke with bis die show the inter- 
locking pattern and perforations which are substantially those made by 
thë useof the patented die; and it is plain, as he testifies, that such die 
is operative when used upon several sheets of paper, except in the resuit 
of the enibossing, to accomplish just what is done by the patented die. 
There is bb reason to doubt that tbis die was imported by him and used, 
as he stateé, in 1878. 

In view of this conclusion, it is unnecessary to consider the otber dé- 
fenses which hâve been interposed by the défendant. 

The bill is dismissed, With costs. 



The A. Heaton. 

(Circuit Court, D. Massachusetts. September 0, 1890.) 

1. Shippino — Injueies to Seambîî— Liabilitt of Owneb of VeSSEIi. 

A pétition tQ recpver for injuries sustained by a seaman, by reason of the allégea 
négligence of tbè mastér and owners of the vessel in not providing a suitable gas- 
ket for the foresail, oannot be sastained on the ground of actual personal négligence 
ol.thé owneijs, wherp it app^ars that there was plenty of spare rope on board, which 
itwà» the dutyof the toaster to use in keeping the rlggihg in repair, ànd there Is 
nothiBg to show, that the owners sent thë vessel to sea m an unseaworthy condition, 
or were themselves négligent, either in the sélection of a master or otherwise. 

a^.'SAME— EViDENCB. , ,!', . 

/ The mate testifleîî positïyely that, before the accident, he examined the gaskets, 
»and répotted totbe nlâster that they were in poor condition, especially the one In 
question, and that the latter replied "that it lasted the last voyage, and he thought 
it would do this, and that hè dld not intend to spend muoh on it, but run it as cheap 
as he could, becauso on bis return * * » he would be off, and the ship sold. " 
HeW, that testimopy of the master that he did not recolleot belng notifled of the 
condition of the gasket, raised no doutit of the truth of the positive testimony of 
the mate, especially as the master prof^sed equal forgôtfulness of otber circiim- 
stances attendiug the accident. 
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8. Samb— Mbasubb ov Damages. 

A seaman, permanently injured in thé performance of his dnty on shlpboard, in 
conséquence of the négligence of the master in not keeping a rope in proper con- 
dition and repair, can maintain a libel agalnst the ship to recover damages for the 
injury, beyond his wages to the end of the voyage and the ezpenses of his cure, so 
far as the injury is susceptible of cure. 

4. Samb— ExcEssivB Damaobs. 

When it appears thàt petitioner's left bip and arm were fraotured, and that he 
was permanently disabled f rom pursuing any calling requiring bodily exertion, 
$1,600 damages are not excessive. 

In Admiralty. Appeal from district court. 

T, J. Morrison, for petitioner. 

George M. Reed and M. J. McNàrney, for claimants. 

Before Gkay, Justice, and Colt, J. 

Gkay, Justice. The schooner A. Heaton having been sold by order 
of the district court for $2,160 upon a libel for seamen's wages, and about 
$1,500 of the proceeds of the sale remaining in the registry of the court, 
after payment of such wages and costs, Julius Hanson filed a pétition, in 
the nature of a libel in rem, to recover damages for injuries sustained, 
while servjng as a seaman on board the schooner on her last voyage, by 
reason of the négligence of her master and owners in not providing a 
suitable gasket for the foresail. The district court held that the peti- 
tioner was entitled only to his expenses in the hospital, which had been 
paid by the owners, and to his w^ages to the end of the voyage, with in- 
terest from the return of the vessel, and entered a decree accordingly; 
and he appealed to this court. 

The petitioner shipped as an able seaman, at Gloucester, in this district, 
for a voyage to the British provinces, and thence to the Mediterranean, 
and back to a port of discharge in the United States, on the A. Heaton, a 
three-masted schooner, carrying a square foresail, the method of furling 
which was by sliding it along the yard, and naaking it fast to the mast 
with brails, and winding gaskets around it to avoid bagging between the 
brails. On the third day out from Gloucester, the petitioner was ordered 
aloft to take part in furling the foresail, and in performing that duty was 
obliged to let himself down from the yard, holding the sail between his 
knees, and the gasket in his hands; and, while he was so compressing 
the sail and winding the upper gasket around it, the gasket broke, and 
he fell to the deck, whereby his left hip and left arm were fractured, and 
he was permanently disabled from pursuing any calling requiriug bodily 
exertion. The accident happened by reason of the defective condition 
of the gasket, which by long use had become rotten and weak, and the 
petitioner had no notice or knowledge of its condition until it gave way 
in his hands. There being no évidence of any négligence on his part, we 
bave no occasion to consider how far such négligence, if proved, might 
affect his right to recover. The gaskets are a part of the rigging, which 
requires fréquent renewal at sea. There was plenty of spare rope on 
board, which it was the duty of the master to use in keeping the rigging 
in repair; and there is no évidence that the owners sent the vessel to sea 
iu an, unseaworthy conditj^on, or were themselves négligent, either in the 
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eeleption of a master or. çtherwise. This pétition (ianaO,t,,therefore, be 
maintained on the groUnd of actual personal négligence of thç owners. 

But.it is equally.(0|léàr to our mitids that the accident .waa caused by 
the master's gross, not to say reckless, neglect of the duty which he owed 
to the crew under his coromand and care. The mate distinctly and pos- 
itivelytestifieà tha,t b^fore the accident, having been up in the rîgging 
and examined the gaskets, be reported to the master 'that the gaskets, 
and especially the upper one, were in poor condition, and in want of 
repair; and that the master replied "thiit it làsted the last voyage and 
he thought it would do this, and that he did not iritend to spend much 
on it, but run it as cheàp as he coUid, because oi'i his return to the 
United States he would be off, and thé ship sold." Thè words' attributed 
to the master by the mate are in accord with the subséquent action of 
oWnefs'in allo^ingthe vfessèl to be sold to pay the wages of the crew. 
AlthoUgh the iriaster; on his direct eisramination by the Coutisel for the 
owners;' testified that he did not recbllect auy such conversation, yet on 
cross-eXSihination he adiiiitted that it might bë th&t the mate had called 
his attention tothe defeotive condition of the gasketj aiid it had slipped 
his mihd.' ' And the master professted eqUal forgetfulness of othercircum- 
staftcÉ*'atteriding the acciddat, and especially of the fact, proved by the 
cbncUttîng testinionybf the mate, the petitioner, ànd sthreé bf the four 
othèi' ïieaÉilfen''ba boardj thàt the petitioner, when he fèll, held up thé 
brokêiî gasket,'' anti criëd ôut, "Captain, this is yoilr fault." Taking 
àU thiâ îMo taoflâidérationv thè master's^ want of ïécdlection, whethér 
real or assumed, the previous notice to him of the defeetive condition 
of thèfeâskety raiéeâ '«o'-dèTûbt of^ the trtith of the distinct and positive 
testinïoin^'Of iheituateupoiï thatpoiht; ' ' ' ' 

The case iôthilft'resél-^edlntd the<iuestioti of law^'^l'hether a seaman, 
permanebtly injured in the perfomatice of - his duty oMflhip-board, in 
conisequeticé ôf the négligence Of thë ttièëtet infîïot kée^ing'a rope in proper 
condition ànd répair, catt main tain a libel in admiralty against the ship 
to recover daaiagés forthèinjury, beydtid hiis wagéis to thè end of the voy- 
age and the ex|Jènses of his cure, so'felr aie) the înjury ia susceptible of 
cure. This question, bo*th as to the' jurisdiction and as to the merits, ap- 
pears to lïs to be substatitiaîly determirwd by thedeciëions of the Suprême 
■court. In 'Enjglancï,' iiideed, it appears to be Unéettlèd whethér a libél 
in rem ean ' bfe hiaititairied in admit alty for a personal injury . But on 
principle, as ôbsèrved by a récent English writer, it would seem difficult 
to deny the justice of the view that peirsoûal injuries inflicted by a ship 
might coûfer a niaritime lièti, or to formulai» a satisfactory reason why 
damages pcéasionéd to a rtian's property shoUld give rise tô rights of a 
higher nature; or be the subject of a mrtré effective remedy, than an in- 
jui^ «ccasioned under thé same cilrcumétances tb hîs person. 4 Law 
•Quai*. Rev. 388. In this country, it bas been established by aseries of 
judgmente of theisu'premééourt of the United States, that a libel inad- 
miralty may Ijé ihàihtâined against thé ship for âny personal injury, for 
which the oWriérs are liablé undèr thegéneral law and iûdependently of any 
local statùtë;- kijcordihjgly passengërs havé often maintained libelé, as well 
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against the ship cairrying theœ as against othèr ships, for personal injuries 
caused by négligence for wliich the owners of tlie ship libelled were re- 
sponsible. TheNew Wwld, 16 How.469; The Washington, 9 Wall.513; The 
Juniata, 93 U. S. 337; The Gkyof Panama, 101 U, S. 453, 462. The six- 
teenth rule in admiralty, which directs that " in ail suits for an assault or 
beating upon the highseas, or elsewhere within the admiralty and mari- 
time jurisdiction, the suit shall bempersonawi only," does notaSect libels 
for négligence. It was argued in behalf of the owners that they were not 
responsible to the seaman i'or the négligence of the master, because the 
two were fellow-servants; and a Scotch case was cited, where in an ac- 
tion atlaw it was so held. Leddy v. Gibson, 11 Ct. Sess. Cas. (3d Ser.) 
304. Biit we are unable tô reconcile that décision with the récent judg- 
ment of the majority of the suprême court in EaUway Oo. v. Ross, 112 
U. S. 377, 5 Sup. et. Rep. 184, which conciusively biuds this court. 
The point there decided, as stated by Mr. Justice Fibld in delivering 
judgment, was that the conductorof a railway train, who commanda its 
moyements, directs when it shall start, at what stations it shall stop, and 
at whatspéed it shall mn, and has the gênerai management of it, and 
control over the persons employed upon it, is in no proper sensé a fellow- 
servant with the firemen, the brakemen, the portera, and the engineer 
upon thç train; but représenta the company, and therefore, for injuries 
resulting from his négligent acts,the company is responsible. 112 U, S. 
390, 39^,^.5 Sup. Ct. Rep, 190, 192. The reasoning, upon which it was 
there, held that the pngineer might maintain an action against the own- 
ers of a railroad train for the négligence of the conductor, a^jplies with 
greater force to a suit by a seaman against the owners of a vessel for 
négligence of the master, while she is at sea, beyond the reach of the 
owner^,§pd the seaman ia subject tq the absolute control of the master, and 
cannot, if he would, Jeave the vessel or throw up his engagement. No 
reapon can be assigned why the owners of a vessel should be held less liable 
to a seaman for the négligence of the master in a court of admiralty than 
in a court of commoïi law. Courts of admiralty hâve always considered 
seamen as peculiarly entitled to their protection. Seamen may recover 
their wages by libel in personam against either the owners or the master, or 
by libel in rem against the ship. Shqypard v. Tayhr, 5 Pet. 675, 711; 
Brrnidev.Haven, Gilp. 592; Temple v. Tumer,l2B Mass. 125, 128; Rule 
13 in Admîrôlly. Their lien on the shiporits proceeds takes precedénce 
of ail other claims, except, perhaps, claimsfor salvage, or for damages by 
collision owing to the fault of their ship. Hen. Adm. § 69, and cases 
cited; . JVbnacA Cbi v; Wright, 13 Wall. 104, 122. A seaman, taken sick 
or injured or disabled in the service pf the ship, has the right to re- 
ceive his wages to the end of the voyage, and to be cured at the ship's 
expeuse. That right, indeed, grounded solely upon the benetit which 
the ship dérives from his service, and having no regard to the ques- 
tion whether his injury has been caused by the fault of others or by 
mère accident, does not extend to compensation or allowance for the 
effects gif the injury;, but it is in the nature of an additional privilège, 
and Bot of a aubstitute for or a restriction of otber rights and reuie- 



696; FEDEEAL REPORTER, Vol. 43. 

dies. JTarden v. Gordon, 2 Mason, 541; !Z%e George, 1 Sum. 151; Reed 
V. Canfidd, Id. 195, 199, 202. It does not, therefore, displace or affect 
the right of tbe seaman to recover against the master or owners for in- 
juries by their unlawful or négligent acts. In Sherwood v. Hali, 3 Sum. 
127, Mr. Justice Story, sitting in admiralty, held that the act of the 
master in shipping a minor as a seaman, knowing it to be against the 
will of his father, was a tort for which the owners of the ship were re- 
sponsible in damages to the father, although positive and direct knowl- 
edge of the facts was not brought home to them; and said: 

"Conatructive notice is brought home to them by the knowledge of their 
agent, the master. • * * Upon the well-established principles of the 
maritime law, in cases of thia sort, the owners are responsible for the torts of 
the master In acts relative to the service of the ship, and witbin the scope of 
his employment in the ship. * ' * * in cases of collision, and injuries 
from négligence and illégal captures, and other torts from the fault of tbè 
master, the owners are, by the maritime law, madé responsible for bis acts and 
omissions of duty." Id. 131, 132. 

In Leaihera v. Blesdng, 105 U.S. 626, 628, a mef'chatit, who had 
gone oh board a vessel expecting to find gçodë consigned to him, and 
hàd been there injured by the fall of a baie of cottori vvhich, as the mas- 
tet knew, had beeh insecureJy stowed, maintàined a libél against the 
OWhers as well as the master; and it was asSamed thàt the libelanf 's casé 
would hâve been elear if he had been an pfficer, seaman, pdssenger, or 
freighter. In the high court 6t admiralty of Englarid, Dr. Lushington, 
ifl a collision cause, while awarding daïnages tô the owners of 'the vessel 
not in fault, dénied them costs, because her niaster had not ordefed out 
a boat to savë the liie of a seamaQ who had fallen overboard from the 
guilty vessel, and was drowned; and' said': 

"I ûaust hold berë, and I éver shall hold, that theowners of a vés$el are re- 
sponsible for the whole conduct of the master whilst on board Mis vtessel,and 
in command of that vessel. I do not mean to say that tliey can be responsi* 
ble. criininally speaking, for any act he may bave committed. of, a criminal 
nature, for, of course, in that case the respor}sjbility and the punishment çan 
attach only to tbe wrong-doer; but, civilly speaking, the owners are responsi- 
ble for any déviation froni that line of conduct which it behooyés a master to 
perform, not simply in the navigation of the vessel, ànd in the èareof his own 
seamen, but in the care of those who may be thrown on board bis ship by an 
accident of this description, and for the performance of any olfice of human- 
ity." The 8t. Lawrence, 7 Notes Cas. Adm. & Eco. 556, 559, 14 Jur. 534. 

For thèse reasons, and upon thèse authorities, wè are of opinion that 
the apppeal must be sustained. ' - 

This conclusion is in accordance with the gênerai current of opinion 
in other circuits. The Ben Flint, 1 Biss. 662, 568; The SeaGuît,Ghase; 
145; BrownV, The Brad-ishJohnson,! Wood8,S0V; TheTidchen,2Fed. Repi 
600; The ClaUop Chief,7 Sawy. 274, 8 Fed. Rep. 163; The Noddkbum, 12 
Sawy. 129, 28 Fed. Rep. 855; Oken v. Flavel, 18 Sawy. 232, 84 Fed* 
Rep. 477; 2%e Edith Godden, 23 Fed. Rep. 43; The GvMhmo, 26 Fedi 
Rep. 921. The décisions in The Sea GuU and The Claâop Ghief Vieré 
disapproved and overruled by the supreine coutt in The .Harrisburg, 119 
U. S. 199, 7 Sup. Ct. Repi l40, only because they awardôd damages 
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for the death of Ihe person injured. In those cases, in England or 
America, cited for the claimants, which most resemble the case at bar, 
the négligence which caused the injury was not shown to be that of the 
master. But it was either, as in 3%e Bemina, 12 Prob. Div. 58, and L. R. 
13 App. Cas. 1, and in The Qaem, 40 Fed. Rep. 694, left in doubt by 
whose iudividual fault the accident happened; or else the négligence 
proved was, as in Halverson v. Nisen, 3 Sawy. 562, and in The Egyptian 
Monarch, 36 Fed. Rep. 773, of a mate, or, as in The City of Alexandria, 
17 Fed. Rep. 390, of a steward, neither of whom was dominus navis, 
but each was employed under the master in a common service with the 
libelant,, and therefore rightly held to be a fellow-servant. Steam- 
SMp.Co. y. Meixhant, 133 U. S. 375, 10 Sup. Ct. Rep. 397; Benson v. 
Goodwin, 147 Mass. 237, 17 N. E. Rep. 517; Searlev.Undmy, 11 C. B. 
(N..S.)429. 

Considering the extent of the petitioner's injuries, $1,500 is not too 
large a su m to be awarded to him as damages. Decree of the district court 
revèrsed, and the sum remaining in the registry ordered to be paid to the 
petitioner in satisfaction of hisi damages and costa. 



HooD V. The Lehigh. 

(Otrcùit Cowr, jy. D. iWinot». Octobep 6, 1890.) 

1. Collisions in Fdas — Speed of Vbssbis. 

Respondent, a propeUer laden with grain, whUe runnlng in a fog at nlght at fhe 
rate of about nine miles an hour, nearly her f ull speed, coUided wlth and sunk li- 
belant, a coal-ladenschoonâr, whose speed was four or five miles an hour. The régu- 
lation lightson respondent were burning brightly, the lookoùts properly stationed, 
the captain and mate on watch, and her f og-whistle was being sounded once a min- 
ute. 'Held, that respondent was at fault in maintaining a Sangerous anduhi'ea- 
sonable rate of speed in the fog. 

3. Bame — ^Torches — Comtbibutokt Neoligbiîob. 

Libelant^ the schoonOr, f ailed to show a torch on first hearing respondent's fog- 
whistle, and made no attempt to doso, as required by Rev. St. U. S. § 4384, in sucU 
cases, and it was i^ évidence that a torch could hâve been seen further than the 
schooner's lights, and that the dlsplay of a torch would probably hâve képt tho 
vessels apart. Held, that libelant was guilty of contributory négligence in not 
displaying a torch and that the damages shonld be divided. 

In Admiralty. Appeal from district court. 
W. H. Gcmlon and T. H. Hood, for libelants. 
Schuyler & Kremer, for respondent. 

Geesham, J. The propeller Lehigh ran into and sunk the schooner 
Van Valkenburgh in Lake Huron, off Thunder Bay island, between 12 
and 1 o'clock on the night of May 31, 1887. The schooner was on a 
voyage from Ash tabula to Manitowoc, laden with coal. Her course was 
N. N. W., and her speed was four or five miles an bour. The propel- 
ler was on a voyage from Chicago to Bu ffalo, and atthe time of the col- 
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lisiohrwasrtinningnineor tenmiles an hour, which, with a cargo of 
graiâ,- wae littlè, if anyv less than he!r, full speed. Both vessels had been 
runinÎDg in fog for somé time before the collision, and wben the lights of 
eaifeh kërfrisighted from the other tbèy were only 400 or 600;feet apart, 
and the schooner was appai-ently emergiug from a dense bank of fog. 

The schooner's lookout testified that ibr two or three hours he had 
been on the top-gallant forecastle,: blowîng a fog-horn at intervais of a 
minute; that, although he had been vigilant in -watching for vessels, the 
first knowledge he had of the apprôach of the propeller was the sound 
of het steam-whistle over the sohooner'u lee bow, forward of the cat- 
head; that he immediately reported a steam-boat to leeward, and the 
captain and mate on deck replied that they heard the whistle; that he 
heard the propeller whistle four or five times béfore the collision; that 
when she was about 400 feet away he saw her starboard light come out 
of the fog, then her mast-head light, and then her port-light, and that 
after s%hting her she blew one or two whistles. 

The schooner's tnate testified that he and the captain were on watch 
when the collision occurred; that for two hours the lookoat had steadily 
blown the fog-horn at intervais of about one minute; that he reported a 
steamer blowing her whistle on the' lee bow, and he (the mate) replied 
"Ail right; keep your horn blowing regularly;" that he was then between 
the fore main rigging and the cabin, and the captain waa aft, walking; 
that when he heard the steamer's; seçppd blasthe ordered the lookout to 
blow his horn a little ofteiièr, which he did; that the fog was so thick he 
could not see m^re than 200 pr 300 feet, at which, distance he first saw 
the propeller's three lights at that sanie tiine, and she was then bearing 
straight for the schooner's fore-rigging, pu the port side, where she struck, 
cuttingintothe schooner eight or ten feet, and sinking her in two or 
thrçè ininu|!Bs; and thftthie heard the prdpéllér's whistle about ten min- 
utes befoïe he saw her lights. 

Thé scbobjiér's çîiptain ^estifiçd that for half an hour before the collision 
he was forward of the cabin on the port side; that when the vessels came 
together the fog was dense, and had béeii ail night; thàt he did not hear 
the first wliïfetle reported by the lookout, but heard a whistlejdirectly, or 
withih a liiinute or t#o later, when he rapidly walked forward to the 
maiq ri^hg, and saw the propeller's three lights not over 300 feet dis- 
tant; that he immediately ordered the lookout to blow his horn con- 
stantly, and the wheelsman to port his wheel; that thèse orders were 
obeyed, and the schooner cahie Op about two points; that it was not 
more than a minute and a half after he heard the first whistle until the 
collision; that the propeller was first heading for the schooner's mid- 
ships, but struck her forward of the forecastle; that before the collision 
he heard t h© teignais on thè propeller to back; that hé had a torch for- 
T^W-d by thé side of the cabin, and by his sidè, but he had no time to 
light and'showit after hè heard thé propeller's Whistle, her speed being 
such that collision was then inévitable; that hè heard the propeller's 
whistle flboùt a minute after the lôokout's first report, àhd saw her lights 
about half a minute after hearihg her whistle. " ' 
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Several other witnesses testified on behalf of the libelants thaï the 
ïiight was foggy, and that when the propeller was first sighted the vessels 
were about;400 feet tiparti The schooner's captain was the only witness 
lïho was eïamirled by the libelants on the subject of the torch. 

The propeller's enginéer testified; that when the collision occurred the 
«ngine was baeking strongj and the wheels had made about 120 or 130 
backward révolutions; thàtshe could be stopped when running at her 
usual speed (ten miles an hpur) in about two minutes, and he thought 
fihe had been backingthree minutes; that he could see stars overhead, 
but there was a fog-bank on the land side; that her fog-whislle had been 
SQunded ail night at intervais of a minute; and that when he received 
theorder to back hewas writing up his log, and bis assistant was ten 
feet below oiling the engine. 

The propeller's second mate testified that when thei collision occurred 
he was on watch at the mast-head, and the captain was on the bridge, 
and they first saw thé schooiier's red light apparently flash up out of a 
fog-bank over the propeller's starboard bow, about 500 feet away; that 
thé captain immediately gave theorder"Hard a-port, "iwhich was.ptomptly 
obeyed; that the propellerwaa backingat the timéof the collision; that 
he heard Thunder Bay whistle several miles distaiûtijiUet befbre thé col- 
lision» and saw Thunder Bày light just afterw^irds; that heiheard^no 
isignal flrom the scbooner ; that a torch could îhave beén seen tbree times 
as'far asa red light, and he had no doubt the collision would hâve been 
àvoid«d if the schooner had shown a torch; that the propeller's' speed 
was nine rniles an bout wheh she «tïuck the schoon^j ithat the fog; ;w»s 
not densejthat the prdpeller had ibeetoi running dn. fog ail night; and 
that he saiw àf«g-bank froïn' whichi thet8choonet>apparentlyi suddcaily 
emerged when he observed her light. 

One of the: propeller's watchmentfestifiôd that for*' spmëtime before 
the collision he had beéii on duty on tbetstarboardibçw; that the, fog 
seemed to be in banks; that at times he could seé uhder it, and^agalii 
he could nbtj that he saw the schooner's bright red light immedia1«ly 
after the second mate reportedit; that 4ie heard no fog^-signal from the 
schooner; that if she had shown a torch it could hâve been seen far 
enough to avoid her; thatfoirsome time préviens to the collision the 
propéller'8 fog-whistle had been sounded every minute, and that the 
vessels came together about two minutes aiter tibe schooner's red light 
was observed. 

The propeller's other watchman testified that about the time of the 
collision he heard Thunder Bay whistle, three miles off, and just after- 
wards he saw Thunder Bay light; thathe heard no fc^-signal from the 
schooner, and that it was less foggy immediately after the collision. 

The propeller's wheelsman testified that he was on duty at the time 
of the accident, and he first saw the schooner's red light when the vessels 
were 500 or 600 feet apart; that the captain at the same timeordered 
the wheel hard a-port, and directed the engine to stop and back, both of 
' which orders were obeyed ; that, befbre striking, the propeller swung about 
tWo points and a half on the port wheel and theiengine was backiog; 
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that she had been blowing her big fog-whistle, which could be heard 
several mUes, for some time before; that he heard no fog-horn from the 
schooner; that he heard Thunder Bay whistle just before the collision, 
and a minute or less afterwards saw Thunder Bay light; that the schooner 
was not seen sooner because she was in a fog-bank; that if she had shown 
a torch she could hâve been avoided; that when the schooner was sighted 
the propeller's speed was about nine miles an hour; that the vessels were 
200 feet apart when he got the wbeel over; and that if he had rang to 
back at first he could bave stopped the propeller, but Be did not do so 
because he thought he could pass the schooner. 

The propeller's captain testified that before and after the collision he 
could see stars overhead, but it was bazy, and a fog-bank was hanging 
along the shore; that he and the second mate saw the schooner's red light 
suddenly, and àt the samè time, about three points off his starboard bow, 
and 400 or 600 feet away; that he immediately ordered helm a-port, 
thinking he could pass under her stem, and rang the bells to back, which 
orders were obeyed; that he could hâve seen a torch on the schooner a 
mile, or more, and if she had shown one he could hâve cleared her; that 
he had been blowing bis (og-horn previously every minute; that he heard 
no fog-whistle from the schooner, and did not believe one was blown; 
that her light sprang up ail at once; that the propeller was making nine 
or nine and a half miles an hour when the schooner was sighted; and 
that after the collision he asked the captain of the schooner why he did 
not show a torch, and he replied he might bave donc so, but did not, 
although he had one near by, and that he blew his fog-horn, but it was 
not a good one, and could not be heard any distance. The schooner'a 
captain, however, testified in rebuttàl that he did not make thèse state- 
ments. 

The district judge found that the schooner was not in fault, and con- 
deraned the propeller for the entire damages. The propeller's régulation 
lights were burning brightly; two lookouts were properly stationed, the 
captain and second mate were on watch, and her fog-whistle had sounded 
once a minute before the schooner was sighted; but she was running in 
fog, and, however careful those who were navigating her may bave been, 
they knew her speed was unreasonable and dangerous. If she had been 
running under eheck, as she should bave been, the collision would not 
hâve occurred. I agrée with the district judge that the propeller was at 
fault. 

But more important questions remain for détermination. Was the 
schooner at fault in not showing a torch-light before the propeller's lights 
were seen? If she was, did her négligence contribute to the disaster? 
The schooner's lookout thought he heard the propeller's whistle four or 
five times before the collision, and that one or two of the blasts were after 
, he saw her lights émerge from the fog. Assuming that he was right in 
this statementjhe heard the propeller whistle several times before he 
saw her lights, and ali the witnesses for the respondent agreed that her 
fog-signals were sounded at regular intervais of a minute. The lookout 
promptly reported to the mate on deck a steam-boat whistling over the 
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schooner's forward lee-bow, and the latter testified that when he heard 
the propeller's second signal he ordered the lookout to blow his horn a 
little oftener, and that he heard the propeller whistle 10 minutes bëfore 
he saw her. It is insisted, however, that in this latter statement the 
schooner's mate was mistaken; that it could not hâve been 10 minutes 
from the time he heard the propeller's first whistle until he saw her. 
But even if the mate was mistaken, as claimed, and he probably was, it 
is plain from his évidence that at least two of the propeller's steam- 
signals were heard before she was sighted from the schooner. It is sig- 
nificant in this connection that just before the collision Thunder Bay 
whistle, a mile or more distant, was heard from the deck of the propeller, 
and yet her steam-signals were not heard from the deck of the schooner 
until the vessels were within 400 or 500 feet of each other. The captain 
of the schooner did not hear the first whistle reported by the lookout, 
but he heard the propeller whistle "directly, or within a minute or two 
later." If, when the lookout first reported the approach of a steara-boat, 
the captain or maté of the schooner had promptly lighted and shown a 
torch, it might hâve been seen before the schooner's lights were observed, 
and notice thus given might bave avoided the collision. The captain 
and mate on the schooner's deck were fairly notified of the approach of 
a steam-vessel in the fog, and section 4234 of the Revised Statutes made 
it their duty to promptly show a torch, which they did not do; and it 
cannot be said from the évidence that this neglect of a statutory duty did 
not in some degree contribute to the accident. The schooner's captain 
was the only witnéss who testified for the libelants on the subject of the 
torch. In his opinion, a collision was inévitable when he sighted the 
propeller, and the display of a torch then would bave done no good; but 
he did not say it was too late to bave shown a torch when the lookout 
reported the propeller's first signal. A nuraber of the ofiicers and crew 
of the propeller testified that in their opinion a torch could bave been 
seen further in the fog than the schooner's lights, and that the display 
of a torch would hâve kept the vessels apart. The statute which the 
schooner violatBd was enacted to prevent just such accidents as the oiie 
that occurred, and the burden was upon the libelants to show by clear 
proof that the schooner's négligence did not, and could not, hâve con- 
tributed to the damage which she sustained. The testimony of the cap- 
tain was not sufiicient to relieve the schooner of that burden. The evir 
dence does not show that, if the schooner had displayed a torch when her 
lookout first reported the propeller, it would not hâve been seen from 
the deck of the latter before the schooner's lights were observed ; and it 
cannot be said that if a torch had been shown, the propeller could not and 
would not bave taken proper précautions to keep out of the schooner's 
way. It was incumbent upon the libelants to show by clear and con- 
vineing proof that the situation justified the schooner in her failure to 
promptly show a torch. If the captain had a torch on the deck near by, 
and ready for-use, it is certainly singular that he did not show it. The 
Eleanora, 17 Blatchf. 88; The Pmnsylvania, 19 Wall. 125; The Hereuka, 
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17 Fèd. Repi 606; 2%e Johns HopUna, 13 Fed. Rep. 185; The PmnsyU 
vanta, 12 Fed, Rep. 914. 

I think the damî^es should bave been divided between the two ves- 
sels, and the decree of tbe district court will be modiâed to tbat exteut. 



United States v. Sotlivah. 
Same V. Scott. 

(Circuit Cmirt, D. Oregoru October 8, 1890.) 

Smrnsa—'BoAS.hma AiLwviité Vbssbl. 

Section 460ft of the Revised Ëtatutes, providlng for the punishment of Any per- 
Bon who, without the consent of the master, goes on board an arriring vessel before 
she reacues bar place of destination, and ta moored thereat, appUes to f oreign ves- 
i , Bels. 
(Syllabus by iM Court.) 

In Adnûralty. Information for boardîng arriving vessel. 
: EranMm E.Mays and Edioard N, Deady, for phàntiS. 
: Raleigh, Scott, foT deieaà&nts. 

Deady, J. The informations in thèse cases charge the défendante 
with the violation of section 4606 of the Revised Statutes, on August 24, 
1890, by unlawfiTlIy going on board the vessel Kate F. Troop, wbile she 
iras in the Columbia river,. near Astoria, and about to arrive at ber port 
of destination, to-wit, Portland, Or., and before she wàs completely 
moored thereat. 

The statute provides that: 

"Every per3on who, net being in tbe United States service, and not being 
duly authorized by law for the purpose, gpes on board of any vessel about to 
arriye at the place uf ^er destination, beïore heractual arrivai, and before she 
bas been completely moored, without permission of the master, shall, for ev- 
ery sucb offense, be puiiishablé by a fine of not more tban two hundred dol- 
lars, and by imprlsonment for not more than six months; and tlie master of 
snch vesse! may take any sucb person so going on board into custody, and de- 
livfer him up fortliwith to any constable or police offlcer, to be by bim takea 
before any justice of the peace, to be dealt with according to the provisions of 
thistitle." Bey. St. tit. 63. 

; This statute JS section 62 of the act of June 7, 1872, (17 St. 262,) 
entitled "Anactto authorizetheappointmentof shipping commissioners 
by the several circuit courtsof the United States, to superintend the ship- 
ping and discharge of seamen engaged in merchant ships belpngingi to the 
,United States, and for the further protection of seamen." 

In the Revised Statutes the word "vessel" is substituted for "ship," 
in the original, i 
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The défendante demur to the informations on the ground: 

"(1). Tbat tUe saine does not state facts safflcient toconstitute a crime; and 
^2) tliat the court bas no juTisdictionto authorizetbe filingof the information 
by the district attorney." 

The cases were heard together. On the argument, the second ground 
of demurrer was abandoned. 

In support of the first ground of demurrer, it is contended that the 
statuts, taken in connection with section 4612, Rev. St., applies only to 
American vessels, of which the Troop does not appear to be one. And 
it is admitted by counsel that she is a British vessel. 

In support of this proposition, U. S. v. Mingea, 16 Fed. Rep. 657, is 
cited. 

This case was an information under section 4601 yOf the Revised Stat- 
utes, taken from section 4 of the act of July 20, 1790, (1 St. 133,) en- 
titled "An act for the governmeht and régulation of seamen in the mer- 
chant service," for harboring a deserting seaman from & Norwegian ves- 
sel. 

The court said that the section taken in connection with section 4612 
(section 66 of the act of 1872) did not include a désertion from aforeign 
vessel, and sustained a demurrer to the information; but the court, in 
support of this conclusion, e^ridently relied on the fact that there is a 
treaty between the United States and Norway for thearrestand surrender 
of deserting seamen from the vessels of either nation in the waters of the 
other. Pub. Treaties, p. 740, art. 14. Section 5280 of the Revised Stat- 
utes fumishes the means for enforcing this treaty within the jurisdiction 
of the United States. 

Section 4612 pro vides 

—"That, in the construction of this tille, (53,) every person havingthe com- 
mand of any vessel belotiging to any citizen of the United States shall be 
deemed to be the'master' thereuf; and every person (apprentices excepted) 
who shall be employed or engaged to serve, in any capacity, on board the 
same, shall be deemed and taken to be a ' seaman ; ' ànd the tsrm < vessel ' shall 
be understood to comprehend every description of vessel navigating on any 
sea or channel, lake or river, to which the provisions of this title may be ap- 
plicable." 

But, as I understand this section, it does not déclare that the word 
"seaman," as used in the statute, is confined to one employed on a ves- 
sel belonging to a citizen of the United States; but rather, and only, that 
every person employed on such a vessel shall be considered a "seaman." 

Nor does this section exciude foreign vessels from the opération of the 
statute, by declaring that a person in command of a vessel belonging to 
a citizen of the United States shall be considered the "master" thereof. 

There is nothing to be inferred from either of thèse provisions that sec- 
tion 4606 does not include the boarding of a foreign vessel contrary 
thereto. , 

In .U. .8. V. Minges, supra, weight seems to hâve been given to the fact 
that title 53 of the Revised Statutes, in which thèse sections occur, is 
called"Merchant Seamen." 
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Now, merchant seamen are simply seamen in private vessels, as dis- 
tinguished from seamen in the navy or public vessels. The seamen em- 
, ployed on private vessels of ail nations are merchant seamen, and liter- 
aUy included in this phrase. 

; In U. S. V. McArdle, 2 Sawy. 367, I held, in the district court, that 
section 4596, (section 51 of the act of 1872, and included in title 53 of 
ila^ Eevised Statutes,) providing for the punishment of minor offenses 
conjœitted by "seamen," lawfuUy engaged in the sea service, is applica- 
ble to a seaman engaged on a foreign vessel, who is guilty of "disobedi- 
enCe," within the waters of the United States. 

Then, aS: now, section 4612 was relîed on as qualifying the gênerai 
language of the statute, "àny seaman," so as to confine it to cases of sea- 
men engaged on Apierican vessels. , 

In answer tô this argument, I said, and now repeat: 

"Tbe efî«ct of ail tbis (section 4612) is only to déclare, in a certain class et 
cases, to-wit.ships 'belonging to any citizen of the United States, 'twothings 
already well established: (1) That a person having the command of such à 
ship shall be deemed thfe master thereof ; and (2) tbat every person employed 
thereon shall be deemed a seaman. But the section does not déclare that tte 
term ' seaman ' as used in the act, or tbat the aot itself, shall be held to apply 
only to seamen serving on ships belongiug to citizeus of the United States, 
and tberetiore it does nut afCect the question under considération." 

But the section on which thèse informations are founded does not af- 
fect "seaman" as such, engaged in ahy service, foreign or domestic. 

It provides for the punishment of any "person," be he sailor, board- 
ing-house runner, or harbor or river pirate, who, without the authority 
of law, or the consent of the master, présumes tb go on board of "any 
vessel" arriving in any water of the United States before she has reached 
her place of destination, her ultimate port, and been completely moored 
'thereat. " 

' AgaiUj the last clause but one of section 4612 seems to be conclusive 
on the point that the word "vessel" as used in title 53 includes a foreign 
yessel, as well, as a domestic one; for it déclares that: 

"The term ' Vessel ' shall be undeïstood to comprehéhd every description of 
vessel navigating on any sea or channel, lake or river, to which the provisions 
pf this title jpaay he applicable. " 

When this occurrence took place, the Troop was navigating the Co- 
lumbia, a river to which the provisions of the titlé are applicable. In- 
deed, being a gênerai statute, containing no limitations upon its opéra- 
tion in this respect, it is applicable toall the waters of the United States, 
' The evil which this section is intended to prevent and remedy is ap- 
parent, and in this district notorious. For instance, lawless persons, in 
the interest or employ of what may be called "sailor-mongers," get on 
board vesSels bound for Portland as soon as they get in the Columbia 
river, and by the help of intoxicants, and the use of other means, oiten 
savoririg ôf violence, get the crews ashore, and leave the vessel without 
iielp to manage or care for her. The sailor thereby loses the wages of 
the voyage, and is dépendent on the boarding-house for the necessaries 
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of life, where he is kept, until sold by bis captors to an outgoing vessel, 
at an enormous price. 

Can there be any reason assigned why the législation of a civilized na- 
tion should lirait the punishment for such practices to Ihe case of the 
vessels of her own citizens, and leave those of foreign nations, which 
corne hère in pursuance of treaties of amity and commerce, to take care 
of themselves, — with the marline-spike, it may be? 

Every commercial nation is directly interested in maintaining peace 
and order on itS navigable waters, and affording reasonable protection to 
foreign vessels engaged in commerce thereon. The comity of nations 
requires that each one shall provide means for the arrest and punishment 
of ail persons guilty of such déprédations on commerce within its waters; 
and I hâve no doubt that such was the intention of congress in the en- 
actment of section 4606. Its Janguage, "any vessel," includes both for- 
eign and doméstic ones; and there is nothing in the context or the sub- 
ject-matter to warrant its limitation to the latter, but the contrary. 

Since I commenced the examination of thèse cases, my attention bas 
been attracted to the case of U. S. v. Anderson, 10 Blatchf. 226, 228, 
in which Mr. Justice Benedict held (1872) that this section applies to 
foreign vessels. On this point he said : 

"Considering the gênerai language of section 62, (section 4606, Rev. St.,) 
and in view of the evil sought to be remedied thereby, and of the nature of 
the prohibition therein contalned, the section is to be considered as intended 
to protect foreign vessels, as well as vessels of the United States; and the fact 
that the vessel boarded by the prisoner was a foreign vessel is, therefore, of 
no avail as a défense in a prosecution under this section." 

In conclusion he said: 

"I hâve thoughtproper to submit the questions raised to the considération 
of the circuit judge, (Mr. Justice Blatchfoed,) and he concurs with me in 
the opinion that the rulings stated are correct." 

The demurrers are overruled. 
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United States ». The Geo. E. Wilton; 

■ UHiirlct Court, N. B. Washington. July, 18fla) 

CBnriisK ÈfcSTBibtïoBr Aot— FoBi'itiTtfsB—^MASTBB o» VEésm. ■ 

A vessel stolen from itao^ner, and used, wbile out ofhts control, withoat Us 
knowledge or^onsent, in bringing Chinese Utborers Into tlie United States in viola- 
tion oithelaw',' dbes not for that cause beoomeliablèto selzure and forfeiture. To 
: work a fotleiixire of a ^ssel under the Cbinese restriction act, the master must 
knowingly violate tba etatute. A person in control of a ètolen vessel is net master 
of the vessel ib the sensé in wbich the term is applied to àa offioer in the statutes 
of the United 0t«,tes.. :: 
(Syllabus py Om Court.) 

In Admiralty. ^ 

This is a case of seîzure of a vesseî captured while engaged în bringing 
Chinese laborera into the United States contrary to law, and a forfeiture 
is daimed on the ground that the person who had actual possession and 
command of the vessel was guilty of knowingly violating the statutes of 
the United States which prohibit such immigration. 

P. H. Winston, U. S. Atty., and F. C. SuUivan, Asst. U. S. Atty., for 
libelant. , , 

Q. D. Èmery, for claimant. 

, Hanfobd, J.,(praUy,) The évidence clearly estabUshes that Mr. Ber- 
tram is the owner of the vessel; that the six Chinese laborers who were 
brought into the United States were so brought by a person unauthorized 
by him, who at the time had the possession of the vessel without his 
knowledge or «onsent, having in fact stolen it froiti him. And on this 
stàte 6f facts thé question is whether the vessel is to be forfeited to the 
United States. The statu te that has been cited to me contains no pro- 
vision whatever for the forfeiture of a vessel. However, there is a statute 
found on page 504 of this same volume (25 St. U. S.) which prohibita 
absolutely the bringing of Chinese laborers into the United States, and 
provides that the duties, liabilities, penalties, and forfeitures imposed 
'and the powers conferred by the second, tenth, eleventh, and twelfth 
sections of the act to which this is a supplément are extended to and 
made applicable to this act. This refers back to sections 2, 10, 11, and 
12 of what is known as the "Chinese Restriction Act of 1882." That act, 
as amended in 1884, contains a provision for the forfeiture of a vessel as 
foUows : 

"Sec. 10. That Gvery vessel whose master sliall knowingly violate any of 
the provisions of this act shall be deemed forfeited to the United States, and 
shall be liable toseizure and coudemnation in any district of the United States 
in wliich said vessel may enter, or in which sbe may be found." 23 St. U. 
S. 117. 

It is under this provision of the statute, if at ail, that the vessel is to 
be declared forfeited. Now this forfeiture takes place only when the 
master of the vessel knowingly violâtes the law by bringing Chinese 
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înto the Ilnited States, and landing or attempting to land them; but in 
this case the only persons whom it is claimed were guilty of any attempt 
to violate the law are persons who were trespassers and wrong-doers 
agàinst the owner of the vessel. They were not put in charge of the 
vessel by him in the capacity of master. The vessel had no master. It 
cannot be claimed that a thief in possession of a vessel is the master of 
it. He may be in fuU physical, manual possession and control of it, and 
hâve power over it, until the law gets hold of him and deprives him of 
that power, but he is not the master of the vessel in the sensé in which 
that title is applied to an officer of a vessel in the statutes of the United 
States. This case does not come within the letter or spirit of any law of 
the United States under which a forfeiture can be claimed, and I think, 
as counsel bas contended hère, that if congress had made a law that 
would apply to this case it would be unconstitutional as depriving a 
person of his property without compensation, and in a case in which no 
punishment or penalty could be rightfuUy inflicted upon him, he having 
violated np law. The decree will be in favor of the claimants. Counsel 
may prépare findings and a decree. The court will find the allégations 
of the libel to be true as far as they allège the bringing and attempting 
to land in the United States of Chinese persons, and ail the al&rmative 
allégations of the answer to be true. 



Thb Emua Katb Ross.* 

Gbin V. Thb Emma Kaie Boss. 

(Dtetrtot Oovrt, E. D. New Torh. October 3, 1890.) 

Coixisioir— Saimno Vbssbi, and Tow— Ckossino ComtsEs— Fault. 

Tbe tUjg K ^ R., with two heary mud-scows astern on a bawser, came dowa the 
North river, about SOO f eet ofF the New York piers. A lighter, having ber mainsail 
hoisted, but with the peak dropped and with her Jlb furled, came out irôm tbe piers 
in tow of a tug, ahead of tbe B. K. R., and crosaing her course. The wind at tbe time 
was freeh frpm the soutb-west, When tbe lighter came ahead of the tow, she oast 
ofl her tug, thé momentum carrying her past the course of the tow. She there- 
npon attedipted to sbape ber course to Hoboken, but was carried by tbe wind 
against tbe foremost scow. HelA, that the collision was tbe f ault of tUe lighter. 

în Admiralty. Suit for damages by collision, 
Caïf enter & Mosher, for libelant. 
R. D. Benedict, for claimant. 

Benedict, J. This is an action to recover for injuries to the lighter 
Union, caused by a collision between that lighter and a mud-scow, at 
the time in tow of the tug Emma Kate Boss. The tug was proceeding 

■Beported by Edward Q. Benedict, £s^., of the New Tork bar. 
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dowh the North river, having in tdw aStem two mud-scows loaded. The 
lighter came out of the slip at pier 6 in tow of a tug, the wind blowing 
freshiy from the south-West. When the lighter wasabout ahead of the 
tow, she cast off hér tug, and was carried by her momentum across the 
course of the tow; but, while endeavoring to get upcm her course, was 
struck bi' the leading scow in tow of the Ross. The faults charged upon 
the tug are — Firat, in taking the scows in tow astern on a hawser; second 
in taking the scows astern by a hawser so arranged as to render it impos- 
sible for the tug to control the course of the scow; third, in not keeping 
out of the way of the lighter, as required by law of a steam-vessel ap- 
proaching a vessel under'saii. 

In regard to the first charge of négligence, I find that it is not négli- 
gence to tow mud-scows astern in the harbor of New York in ordinary 
wind and tide. 

In regard to the second charge, the évidence shows that the scows were 
connected to the tUg by a hawser attached to a bridle, and, further, that 
by using a bridle the course of sçoWs towed astern can be coniroUed by 
the tug. I therefore hold it nOt to be négligence to tow mud-scows in 
this harbor by a hawser attached to a bridle mider ordinary circum- 
stahces of wind and tide. 

In support of the third charge, it is contended by the iibelant that 
the proof shows that the collision was caused by the scow swinging out 
of the course of the tug and against the lighter, then outside of the tow. 
But the weight of the évidence is the other way. The lighter came out 
of the slip and under the bow of the tow, having her mainsail up, with 
the peak lowered, and ûp jib; thet^ind at the time blowing fresh from 
the south-west. When about abreast of the tow the steam-tug let go the 
lighter, and the lighter then, ui^der the impulse given by the tug, passed 
outside of the course of the tow. The master of the lighter then put his 
helm up, and afterwardsd^wp, in.an effort to get his lighter upon her 
course, but, owing to the condition of his sails, was unable to do so in 
time to avoid being carried by the wind down upon the scow, then mov- 
ing slowly down the river in tow of the Ross. If it was not possible for 
the lighter, after ha.ving dropped her tug, to get underway without be- 
ing driven by the wind upon the course of the tow, it was fault in the 
lighter to drop her tug wheii she did. If it was possible for thelightei 
to continue to move out from the tow it was fault not to do so. It is 
impossible to believe that the collision was caused by the heavy scow 
swinging out into the river and into the lighter, as claimed by the Iibel- 
ant. The libel must be dismissed. 
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Ameeican Fektilizing Co. V. BoARD op Agbicultuee op Noeth Car- 

OLiNA et al. 

(Circuit Court, E. D. North Carolina. August 14, 1890.) 

1. ClEOUIT COUHT — JURISniCTION— AmOUNT IN CONÎBOVERST. 

In a suit to enjoin the enforcement ot a state tax, claimed to be unoonstitutlonal, 
the subjeot of controversy is not limited to $300, the tax Imposed for a sinçle year; 
nor can it be determined, on a motion to dissolve tbe temporary Injunction, ttaat 
the damages wlll be less than ^,000, the sum required to glve the court jurisdio- 
tion, whereplaintiff asks to be relieved from threatened penaltles and Interférence 
with Its business, the damage to resuit from wbich It places at $10,000. 

9. CÎONSTIT0TIONAL LaW— TAXATION— DUTIBS ON ImPORTS— INSPECTION LAWS. 

Code N. C. §2190, as amended by Act March 7, 1877, § 8, déclares that no commer- 
cial fertilizers shall be sold or oiïered for sale until the manufacturer or importer 
obtain a Ucense from the treiasurer of the state, for which shall be paid a privilège 
tax of $500 per annum for each separate brand. Sections 23 and 23 appropriate the 
revenues arising from the tax to an industrial association and otber purposes. 
Held, that the statute is void, in that it violâtes Const. U. S. art. 1, § 10, provlding 
that "no State shall, without the consent of congress, lay any imposts or duties on 
imports, * « * except what may be absolutely necessary for exeouting its in- 
spection laws, " and is also an interférence with Interstate commerce. 
S. Same — ^Privilèges op Citizbns. 

The act is not unconstitutional as abridging the privilèges and immunities of the 
cltizeus of otber statës. 

In Equity. 

Before Bond and Seymoue, JJ. 

Seymoue, J. The plaintift", a citizen and résident of Virginia, brings 
this suit pgaihst the board of agriculture of North Carolina, to perpetu- 
ally enjoin the latter from enforcing against it the state tax on fertilizers. 
The act in litigation (Code, § 2190, amendéd and re-enactedin the statute 
of March 7, 1877) provides, in section 8 of the last-mentioned statute, 
as well as in the act which it amends, brought forward in the Code, that 
no commercial fertilizers shall be' sold or offered for sale until the manu- 
facturer or importer obtain a license from the treasurer of the state, for 
which shall be paid a privilège tax of $500 per annum for each separate 
brand. The plaintif!' allèges that it is éngaged in the manufacture and 
sale of commercial fertilizers; that it bas a large and profitable business 
in North Carolina, amounting annually to over $25,000; that it bas on 
hand in the state more than $2,000 worth of fertilizers; that défendants 
bave, under the pretext that they are subject to forfeiture for non-pay- 
ment of such tax, seized a car-load of its fertilizers, and that they threaten 
that they will seize aU fertilizers which plaintiff bas shipped , or shall ship , 
into the state; and will prosecute its agents for misdemeanor in selling its 
fertilizer without having obtained the license required by the statutea 
above cited . Plaintiff further avers that , unless défendants are restrained , 
its business will be entirèly destroyed, and it will be damaged in a sum 
exceeding $2,000, and that itsgoods in excess of $2,000 will be seized by 
défendants under the provisions of such législation. Défendants by tbeir 
answer admit theseizureof the fertilizer, as alleged in the complaint, and 
aver that the cause of such seizure is the failure and risfusal of plaintiff to 
pay a license tax of $600, as required by the laws of the state. They 
, v.43F.no.lO— 39 
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also admit that, unless restrained by thia court, they will continue to 
make seizures, and institute prosecutions against plaiqtiff 's agents, etc. , 
and insist that the tax in question is yalid, both as a tax on the trade 
of selling comnaercial fertilizers, and further as a police régulation of the 
state. 

The case bas been a.rgued at the présent tenn on ^ motion made by 
défendant upon the pleadings to dissolve the injanction heretofore granted 
by the circuit judge. It is^ÇlaimM at the outset, that the court bas no 
jurisdiction, on the ground that the amount in controversy is less than 
$2,000. Wë do not think the subject of the controversy limited to the 
sum of $500, the tax imposed. The tax is an annual one, and the value 
tô plaintîff of the injunotion cannot be measured by the tax of a single 
year. Moreôver, plaintiff asks to be relieved from threatened penalties 
and from interférence withits business, illégal ifthis tax upon its brand 
of fertilizers is unçonstitutional, the damage to résuit from which it places 
at a large sum. The court cannot, ^t this stage of the case, détermine 
thàt such damages will Èe less than the sum required to give it jurisdic- 
tion. RaUroad Co. v. Ward, 2 Black, 485, seems to Us in point. It was 
ah action brought for the abatehieht of a bridge as a public nuisance. 
Ta the objection that the damages sustained by plaintiff were not suffi- 
cient to give the court jurisdiction, Cateon, J., says: 

"The character of the nuisance and the saffloiency of the damage sustained 
is to be judged by the courts; but the want of a suffleient amount of damage 
having been sustained to give the fédéral court juilsdiction will not defeat 
the remé'dy, as the renaoyal of the obstruction is the matter in controversy, 
and thé value of the object mustgovern." 

In the Bouthern district of New Yoi^, a suit brought to restrain the 
ipaintemance of an awning over a part of Gïeat Jones street, having been 
remoyed to the circuit court, a motion to remand was made, on the ground 
that tjje matter in dispute did not exceed $500. The court in denying 
the motion Said: 

"Thematter in dispute is the value of the right totnaintain the awning, 
not the amount of damages done by it to plaintiff. This appears to be more 
thani.$^00." WA«mo» y. ,ffw66eZZ, 30 Fed. Bep. 81. 

And' in the same court, in an action for infringement of a trade-mark, 
WHBïaLBR, J., says: " 

''Thère Would be diflScnlty.in maititàining tlie jurisdiction if the profita 
to be reèovered were the measure of the orator's rights involved; but that is 
Biot;so (inderstood. Aflinjunction may be of much greater value to the orator 
tjhani^fiy amount be.inay^how himself entitled to, and it çannot be said now 
that such value may ,Q.ot exceed the limit required. " Symonds v. &reene, 28 
Fed/ftep, g34. 

; Weare therefore of the opinion that Ihcamohnt in controversy !s not 
below that required tp give jurisdiction., 

! The maip question is whether or not the tax is unçonstitutional. No 
doubt a state may tax iany person for thè privilège of doing any partic- 
ular business therein, unless prevented by some section of the constitu- 
tion pf the United- States. McOuUochy. Mq,rykmd, 4 Wheat. 316, 429." 



AMEBICAN FEET. CO. ». BOAKp OF AGRICULTOEÊ, -NORTH CAROLINA. Ml 

The contention of the plaintifiFis that it cannot be taxed, under the pro- 
visions of the législation above set forth, because (1) such taxation in- 
fringes upon the rights of citizens of other states, and therefore violâtes 
article 4, § 2j of the constitution, which provides that "the citizens of 
each state shall be entitled to ail privilèges and immunities of citizens in 
the several states;" and. also article 14, § 1, of the amendments to the 
constitution, which provides, among other things, that "no state shall 
make any law which shall abridge the privilèges or immunities of citi- 
zens of the United States." (2) Because such taxation is an impost on 
imports, and therefore violâtes article 1, § 10, of thé constitution, which 
provides, among other things, that "no state shall, without the consent 
of the congress, lay any injposta or duties on imports * * * except 
what may be absolu tely necessary for executing its inspection laws." (3) 
Because such taxation is an interférence with Interstate commerce, and 
therefore violâtes article 1, § 8, which provides that the congress shall 
hâve power"toregulate commerce * * * among the several states." 

1. We do not find anything in the législation in question which brings 
it within the inhibitions in either section 2, art. 4, of the constitution, 
or in the fourteenth amendment thereto. No privilège with regard to 
the sale of commercial fertilizers seems given by the act to any citizen 
of North Carolina which is denied to the plaintiff, and, unless this be 
attempted, it can hardly be said that it is deprived of any privilège or 
immunity which it is entitled to under the constitution, within the 
meaning of thèse constitutional provisions. 

2. Although the statute in question does not in words impose a tax 
on fertilizers imported into the state, but one on the privilège of selling 
or offering them for sale only, it is not now admissible to argue that the 
latter is not équivalent to the former. That question was settled in 
Brown v. Maryland, 12 Wheat. 419. A statute of Maryland required ail 
importers of foreign articles, or other persons selling the same by wholesale j 
to pay a license tax. The question was whether the imposition of such 
a tax was a violation of the two first-mentioned provisions of the consti- 
tution. Mahshall, C. J., in delivering the opinion of the court, defined 
an impost as "a tax levied on articles brought into the country," and 
held that a tax on the sale of an article is a tax on the article itself, and 
that a tax on the occupation of the importer is a tax on importation. 
The tax under considération is a tax on the privilège of selling; that is, 
a tax levied and coUected in advance upon the occupation of selling com- 
mercial fertilizers. It is therefore a tax on the fertilizers. This case, 
however, diflfers from Brown y. Maryland, mpra, for in that case the 
license was for selling foreign articles, and in this the articles sold are 
brought, not from without the United States, but from the sister state 
of Virginia. The question thenarises whether or not the term "imports" 
in article 1, § 10, includes as well articles brought into one state from 
another as those imported from abroad. Mabshall, C. J., in conclud- 
ing the opinion in the last-cited case, holds that it does. He says, 
{Brown v. Maryland, 12 Wheat., at page 449:) "It may be proper to add 
that we suppose the principles laid down in this case to apply equally to 
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importations from another staté." The contrary is expressly held by 
Mr. Justice Miller, delivering the prevailing opinion in Woodruff v. 
Parham, 8 Wall. 123, and implied by Tanby, C. J., in Pdrce v. New 
Hampskire, 5 How. 654. Both of thèse cases may be considered over- 
ruled m Lem) v. ifardm,: 135 U. S. 100, 10 Sup. Ci. Rep, 681, (The 
Original Package Case.) Qertainly the latter is. But whatever may be 
the resuit of the reasoning of the chief justice in Leisy v. Hardin, it is 
not expressly decided in that case that the term "import" applies to an 
article brought from one state into another. Were it not for the décis- 
ion in Woodruff v. Parham we wpuld not hesitate to say that it included, 
as Chief Justice Marshall evidently supposed that it did, goods brought 
from one state into another. Before the adoption of the constitution, 
and therefore at the time when it was framed, and its phraseology dis- 
cussed, an article brought from Pennsylvania to : North Carolina would 
bave been said to be imported into North Carolina, and a tax on it 
would bave been called an "import tax." It is difficult to say by what 
other name such a tax, if it could be laid, would be now styled. But, 
excepting in its relation to the power of congress to allow the levying 
by a state of a tax like the one under discussion, it is immaterial whether 
such a tax is an import tax or not; for, beyond doubt, if it be not a tax 
on imports it is a tax on interstate commerce. 

3. It is therefore a violation of article 1, § 8, of the constitution. 
Precisely the same reasoning and the same authority as that used in the 
preceding paragraph prove that a tax on the privilège of selling or offer- 
ing to sell fôrtilizers bearing a particular brand, and brought into North 
Carolina from another state, is a tax on commerce between the states. 
iBeing a tax on "commerce among the several states," the power to levy. 
it must be denied to a state, on the reasoning of Marshall, C. J., in 
McGulbchiV. Maryland, supru, which.has ever since the rendition of that 
Opinion been uniformly acquiesced in by the profession. It is there held 
;that the pôwer to tax involves the power to destroy, and therefore that 
its uncontroUed existence in the states is incompatible with the power of 
the fédéral government to regulate such commerce. It may perhaps be 
Baid that the argument does notapply to a case where the taxation makes 
no attempt to discriminate injuriously against the products of other 
states, and that such is the case with the statute mb lite. It is true that 
the North Carolina statute does tax ail manufactured fertilizers offered 
for sale in the state, whether manufactured there or elsewhere; but, as 
is said by Bbadley, J., in Robbinsv. Taxing-Dist. , 120 U. S. 489, 7 
Sup. et. Rep. 592: "It is immaterial that no discrimination is made; 
* * '* interstate commerce cannot be taxed at ail, even though the 
same amount of tax shoûld be laid on domestic commerce." The ques- 
tion of the equality of taxation is in terms excluded, if we consider the 
statute: from the point of view of section 10, for that says that no tax on 
imports shall be levied. It seems equally immaterial with référence to 
section 8, for a tax must interfère with commerce if it in any degree 
has the efïect of diminishingi its volume; and that must necessarily be 
in a. greateror less degree the oresult of any taxation on an article, whether 
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it be at discriminating or at an equal rate. In either case it diminishes 
sales, and theretbre importations. The only conceivable case in whicb 
the amount of importations would not be reduced would arise were a staté 
to tax its own productions more largely than imported goods. But even 
that would be only an apparent exception. The impost would sti]I bave . 
the direct eflfect of checking importations, although the state tax on its 
own productions, having a still greater effect in reducing tbeir consump- 
tion, might more than counteract the réduction of importations caused 
by the impost. Passing, however, from this view, drawn from the express 
words of the constitution, and returning to Judge Marshall's celebrated 
argument that the powerto tax necessarily includes the powerto destroy, 
and is therefore inconsistent with the power of the United States to pré- 
serve commerce between the states, it may be remarked that, if the 
power were given to a state to tax ail imports from other states without 
control, provided equal taxation were laid upon the same articles if pro- 
duced or made in the state, the states would practically bave the power 
to prohibitthe introduction of any article not made in the state. North 
Carolina might tax the importation "of manufactured cloths, and Massa- 
chusetts that of cotton or tobacco. If this tax can be sustained, it is cer- 
tain that a license tax in thèse words would be constitutional: "No man- 
ufactured cotton shall be sold or offered for sale in this state until the 
manufacturer or person importing the same shall first obtain a license 
therefor," etc., "and pay a tax of five hundred dollars." A similar 
tax upon the différent brands of tobacco might be levied in any state 
that does not manufacture tobacco. But it is needless to multiply illusr 
trations whicb every one can supply for himself. It must be évident 
that a réquirement of equality of taxation on the imported and home 
article would be no protection against such taxation as would seriously 
check, if it did not destroy, commerce between the states, and.\ybuld 
impair, to the point almost of rendering its benefits nugatory, the do- 
mestic good results of the union of the states. 

4, Défendants contend that this taxation can be sustained as a part 
of the police power of the state. Without attempting, what is perhaps 
impossible, to accurately define what does and what does not come un- 
der the term "police power," it is évident that the taxation in question 
does not come within the ordinary use of the phrase. "Unwholesome 
trades, opérations offensive to the sensés, the deposits of powder, the appli- 
cation of steam-power to propel cars, the building with combustible ma- 
terials, and the burial of the dead, may ail be interdicted by law in the 
midst of dense masses of population." 2 Kent, Comm. 340; cited by 
Miller, J., in the Slaitghter-House Cases, 16 Wall. 62. This is called 
the "police power." If the législation in question can properly be re^ 
ferred to that power, it will be because the right to pass inspection laws 
may be deemed to hâve its foundation in the police power of a state; 
Certainly if itbe anything but what the act itself seems to contemplaté, 
—a tax 00 an occupation or a privilège tax, — it is because it is used to 
feecure an inspection of commercial fertilizers before they can be sold 
in North. Carolina. Such a tax would be constitutional, only within 
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,the limite of |he constitution. ,:I,t cannot be suatained when evidentlyift 
excess ,of what is requireii fpjr such purpose, and when the proceeds are 
applied to othejr uses. 

We think ithat in this case the court might judicially take notice of 
the evident/fact that ISOOçn a brànd of commercial fertilizers is a much 
larger Bum thai^ can be neçessaty for its inspection. But the court 
is relieved from ail ; (aim^frassmenit in tfais respect by the fact that 
the act déclares, by neçeeaary implication, that the tax is not needed 
for inspection expenses. Iji section 22, $500 of the money received from 
the tax on fertilizers is appropriated ,to the North Carolina Industi-ial As- 
sociation, and, in section 23, $41,0,00 is given to pay the expenses of the 
department of agriculture, including, $20,000 for the completion of the 
oyster survey, and "ail other revenues arising from the tax on fertilizers" 
are "appropriated to the establishment of an agricultural and mechanical 
collège." The motion to dissolve the injunction is deuied. 

Bond, J,, concurs. 



. Beown «. MuEEAy Nelson «fe Co. e< aï. 
iCireutt Court, S. D. lowa, W. D. October 30, 1890.) 

1. Removii. of CArsES— Application — ^Rbmand. 

Where a proper bond and pétition bave been filed In tbe state court, tbe omission 
to ask that court to act on the pétition is no ground for remandinK the cause, es- 
peciaUjr whëre no term ot the state conrt interrenes between'thenling of the péti- 
tion and the motion to romand, and the judge of that court bas r^used to consider 
the pétition until tbe court is in session. 

& SAMB—ClTïZBNsHrp— Nominal Parties. 

Where tlMi Controve'rsy is between tbe complainant and tbe removing défendant, 
who are citlzens of différent states, the façtth^tthere are other défendants, citizens 
of complainant' s state, does not prevent the case from being removable, where tbe 
interèst of oné of such co-defeudants is idèntical wilh that of complainant, and the 
other co-def ei}^ants are merely nominal parties. 

In Equity. On motion to jremand. 

Willard & Willard and L. L. Delano, for complainant. 

Berryhill & Henry and B. G. Fhdps, for défendants. 

Shiras, J. From the record in this cause it appears that in Novem- 
ber, 1889, Murrfty Nelson & Co., a corporation created under the laws 
of the state ojf Illinois, entered into a written contract with C. E. Myers 
& Co., citizeus of the state of lowa, doing business at Atlantic, lowa, in 
regard to tho; purchasing, cribbing, shelling, and forwarding a large 
quantity of porfl, the said Murray Nelson & Co. agreeing to advance the 
money needed to make the ;purpbas§ of said corn, the quantity to be 
purchased not to exceed 100,000 bushels; that on the 12th daj' of May, 
1890, said C. E. Myers & Co. , in writing, assigned thé said contract and 
ail rights thereunder to Théodore H. Brown, a citizen of lowa; that dis- 
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putes afose between said Murray Nelson <Sî Co. and said Brown as to 
their rights under said contract; that the présent bill in equity was brought 
by said Brown in the district court of Audubon county, lowa, to settle 
the rights of the parties, and for an accounting, it being averred that 
said Murray Nelson & Co. and their agent W. L. May were about to re- 
move from lowa the balance of the corn not previously shipped to Chi- 
cago; that the issuance of an injunction pending suit was prayed for, 
and also the appointment of a receiver; that a preliminary writ of in- 
junction was granted by one of the judges of the state court, and the ap- 
plication for the appointment of a receiver was set down for hearing after 
notice to the défendants, such hearing to be had at the court-house in 
Atlantic, August 25, 1890, with leave to both parties to submit évi- 
dence orally or by affidavits; that on the 23d day of August, 1890, there 
was filed in the office of the clerkof the district court of Audubon county 
in said cause a pétition for the removal of said case to the United States 
court, with a bond in proper form; that on the 25th day of August, 
1890, the pétition for removal was submitted to the judge of said Audu- 
bon county court, at the time and place set down by him for hearing the 
application for the appointment of a receiver; that said judge held that 
he, as judge of said court, had no authority to receive or act upon said 
pétition for removal, and ordered that said pétition and bond bereturned 
for présentation to the district court of Audubon county, lowa; that 
thereupon said Murray Nelson ■& Co. procured a certified transcript of ail 
papers and pleadings filed in said cause, and filed them in thjs court on 
the 22d day of September, 1890; that the term of court in Audubon 
county to which the notice served therein was returnable begins on the 
14th day of October; that the amount involved in the controversy ex- 
ceeds $2,000; and that on the 29th day of September, 1890, the com- 
plainant, Théodore H. Brown, filed in this court a motion to remand 
the case to the state court. 

The first ground urged in support of the motion to remand is that the 
pétition for removal bas not been presented to the state court for its ac- 
tion thereon, which it is claimed is a prerequisite to the attaching of the 
jurisdiction of this court. Counsel cite the case of Stmie v. South Caro- 
lina, 117 U. S. 430, 6 Sup. Ct. Rep. 799, as an authority for this posi- 
tion. That cause came before the suprême court on a writof error to 
the suprême court of South Carolina, and presented the question whether 
the pétition for removal filed in the state court showed upon its face that 
the right of removal existed. The suprême court of the United States 
held that — 

"A state court is not bound to surrender its jurisdiction of a suit on a péti- 
tion for removal until a case has been made which on its face shows that the 
petitioner has arittht to the tranafer. Tuleey. Vose, 99 U. S. 539, 545; Re- 
moval Cases, 100 U. S. 457, 474. It is uudoubtedly true. as was said in 
Steam-Ship Ûo. v. Tuffman, lOQ U. !3. 118, 122, 1 Sup. Ct. Rep. 68, that upon 
thé fliing of the pétition and bond, the suit being réinovable under the stat- 
ute, the jurisdiction of the state court absolutely ceases, and that of the cir- 
cuit court of the United States immediately attaches; but still, as the right of 
removal is atatntory, before a party can avail himself of it, he must show 
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vpon the record that his is a case whicb cornes within the provision of tho 

statute. " 

This opinion, read in connection with the authorities cited therein, 
déclares the mie to be that, if the pétition for removal, taken in con- 
nection with the record of which it becomes part, shows upon its face 
that the cause is one removable under the provisions of the statutes of 
the United States, then the filing of the pétition and bond terminâtes the 
juvisdiction of the state court, and causes that of the United States 
court to attach to the cause. The state court bas the right to décide for 
itself whether the record shows that its jurisdiction bas been terminated, 
and the United States court, in like manner, has the right to décide for 
itself, when a transcript of the record is filed, whether the record shows 
that its jurisdiction has attached. Both courts in this niatter proceed 
at their péril, but the rule giveiî us by the suprême court of the United 
States is that if, upon the flling of a pétition for removal and the req- 
uisite bond, the record of the case shows that it is a removable cause, 
then, upon the filing of tbè pétition and bond, the jurisdiction of the 
^tate court ceases, and that of the United States court attaches to the 
case. It is not the presentatiori of the pétition and bond to the court in 
(ûpen session that terminâtes the jurisdiction, but the filing the same, so 
that the same become part of the record of the particular suit. As a 
matter of Correct practice, not, however, as affecting the jurisdiction, it 
is due to the state court that the party seeking the removal should in 
due season^ présent the pétition for removal to the state court, and in- 
voke its considération theréof, for it might be that the court might pro- 
ceed in the cause withoùt actual knowledge of the fact that its jurisdic- 
tion had been attacked. Under the provisions of the act of congress, it 
is made the duty of the party seeking the removal of a case to file the 
transcript at the next ensuing term of the circuit court. In this case 
the terra of the United States court began at Couneil Bluffs on September 
22dy which was before the opening of the term of the district court in 
Audubon county; and hence the party seeking the removal was required 
to file thé transcript in this court by that day, which was done. Italso 
appears that, upon the day set for the heafingof the application for the 
appointment of a receiver, the fact of the filing of the pétition for re- 
moval and the accompanying bond was brought to the attention of the 
judge, who declined to consider it until the court was in session in Au- 
dubon county . Counsel certainly did in this respect ail that could be 
required of them, When the term of this court opened, September 22d, 
the transcript was filed in this court, as required by the statute; and 
thereupon complainant, through his counsel, appeared in this court, 
and on th& 29th of September moved to remand the case to the state 
court. When the motion to remahd was filed, the session of court in 
Audubon county had not commenced, and no lâches in any particular 
é'ôuld be iraputed to the party seeking the removal of the cause. If, 
therefore, the record shows upon its face that the cause is a removable 
yne, then the motion to remand is not well taken. 
V. As already statéd, the complainant was \?hen the suit was.brought, and 
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the removal was petitioned for, a citizen of lowa, and Murray Nelson & 
Co. was a corporation created under the laws of Illinois. C. E. 
Myers & Co. are named as défendants, but their interest is identical 
with that of compkinant, the controveray in the case being between C. 
E. Myers & Co. and Théodore H. Brown, on the one hand, and Murray 
Nelson & Co., on the other, between whom the requisite diversity of 
citizenship is shown to exist. W. L. May is declared against merely as 
the agent of the corporation. No relief is asked against him, and it 
çlearly appears that he is purely a nominal party; and the same is truè 
of the reniaining défendants, Bell, Ditamick, and Nuttêr. Their names 
appear in the caption of the bill, but they are not otherwise named o!r 
inenlioned, aiid hence there is nothing appearing on the face of the fec- 
ord showihg that they hâve any interest in the controversy. Being merely 
nominal parties, their présence does not affect the jurisdiction over thé 
actuàl controversy involved. Wood v. Davis, 18 How. 467; Bacon V. 
Rives, 106 U. S. 99, 1 Sup. Ct. Eep. 3. In the bill filed, it is averred, 
flot bnly tliat Murray Nelson & Co. is an Illinois corporation, but also 
thàt it is a Don-resident of lowa, so that it appears upon the face of tHè 
record that the petitioning corporation is not only an Illinois corporation', 
but that it is also a non-resident of lowa, The motion to remand is 
overruled. 



Onited States v. Sioux City & St. P. E. Co. et al. 
(CireuU Court, N. D. lowa, W. V. October Term, 1890.) 

1. PtTBUÇ Lands— Railroad Aid Grant. 

ActCong. May 13, 1864, granted to the state of lowa, for the purpose of aidiiig 
in the construction of a railroad from Sioux City to the Minnesota state linci ana 
from a point onauch road to South McGregor, every alternate section of laad for 
10 miles from such roads not otherwise dispoSed of, with indemnity for such dis- 
posed-of land. The former road was built, except a part where ail the granted iand 
had been previously sold. Held, that sald road was only entitled to such part of 
the grant as was proportioned to the part of the road that was bmlt. 

2. Same. 

Said road having been decreed to be entitled to only a moiety of the land included 
in the grant to hoth roads, it is entitled ta indemnity ïôr the moiety thiis lost. 

In Equity. Bill for adjustment of land grant. 
. W. H. H. Miller, Atty. Gen., E. C. Hughes, and W. L. Joy, for coni- 
plainant. 

J. H. & 0. M. Swan, for défendants. 

Shiras, J. The congress of the United States, by the act approved 
May 12, 1864, granted to the state of lowa, for the purpose of aiding in 
the construction of a railroad from Sioux City to the south line of the 
state of Minnesota, to such point on said line as the state of lowa might 
sélect, between the Big Sioux and the west fork of the Des Moines river, 
and also a line of railroad from South McGregor, in said statej runnîng 
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westerly. on or near the fprtv-third parallel of north latitude, to a point 
of intersection with the first-mentioned line in the county pf O'Brien, 
eVjery alternate section of land designated by odd numbers for 10 sections 
in width on.each side of said ro^ds, not sold, pre-empted, or otherwise 
disposed of by the United States, it being further provided that, for 
every section or part théreof sold or disposed of by the United States, 
within the lO-section lipait, the secretary of the interior çhould sélect in 
lieu thereof, fron^ the public lands of the United States nearest to the 
tiers of sections first described,,aiid within 20 miles of the located line of 
railroad, aad Jncluded in the alternate odd-numbered sectiotis or parts 
thereof, suçh quantity as^^ljould be equal to the lands sold, reserved, or 
otherwise appropriated by tliç Ûpited States within the 10-sectioa limit. 
The state of lowa, by anâçiofite gênerai assembly, accepted the grant 
thus màde, and designated |theSioux City & St. Paul Èailroad Conapany 
as the benefiçiary of the grant, so. far as the same provided for the build- 
ing of a road ffom Sioux City tb the Minnesota state line. , That Com- 
pany accepted the grant, a,nd op the 27 th day of September, 1866, com- 
menced the location of itç ïiné from Sioux City, completing the survey 
thereof to the Minnesota litié by Ôctober 4, 1866; and on the 2d day of 
April, 1867, it caused tpjbe ëlçd in the ofBce of the secretary of state of 
the state of lowa a duly certifiéd map of such location, and on the lOth 
day of July, 1867, this map, with the certifîcates of the governor and 
secretary of state of lowa, was filed in the office of the secretary of the 
interior at Washington. On the 26th day of August, 1867, the commis- 
sioner of the gênerai land-office of the United States transmitted to the 
local land-office at Sioilk City a map showing the location of said line 
of railway, together with the 10 and 20 mile limits marked thereon, with 
an officiai lettér withdrawing the lands numbered by odd sections from 
entry or sale, and increasing the price.of the even-numbered sections to 
$2.50 per acre. In the year 186S. the railroad company madé.and filed 
in the land-office at Sioux City sélections of ail the lands undisposed of 
in the odd-nuiiibered sections/ îit^lhin the 10 and 20 mile limits, which 
sélections amounted to 407,870 21-100 aores. In the year 1872 the 
company commenced the cotistruction of the line of railway, beginning 
at the Minnesota state line, and progressing southwardly until the line 
reaehed the town of Le Mars, iW Plymouth county. In thé months of 
July and August, 1872, and îïovember, 1873, the governor of lowa filed 
with the secretary of the interior certificates showing the construction of 
5 sections of IQ miles each of said railroad , and on the 16th day of Octo- 
ber, 1872, and the 25th day of January, 1875, the secretary of the inte- 
rior caused patents to issue to the state of lowa for ail the lands selected 
within the place and indemnity limits of said grant, covering 407,870 
24.,-lpO acres. The governor of lowa, on behalf of the state, executed 

Jdeeds to the railway company for 322,412 81-100 acres of thèse lands. 

, In 1879, a suit.in equity, ;was brpught in the United States circuit court 
for the district pf lowa, pn, behalf of the Chicago, Milwaukee & St. Paul 
Railway Compa,ny, as the successoç of the McGregor & Western Railroad 
Company, which had become •pntitlçd to the lands granted for the build- 
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ing of the line from McGregor to the point of intersection with thè Sioux* 
Citj' Une, against the Sioïix City & St. Paul Company, for the purpose 
of settling the rights of the respective companies to the lands embraced 
within the overlapping limits ofthe two grantSj when the lines of railway 
approached each other. The suprême court of the United States held that 
thegrant must be construed to be, within the overlapping limits, a grant 
in common, and that each company was entitled to one-half the lands; 
that the lands within the 10-mile limit of each road were to be equally 
divided, as well as the indemnity lands outside the 10 but within the 20 
mile limits of both roads; but that neither company, in placing indem- 
nity lands, could invade the 10-mile limit of the other company. Sioux 
Œty & SL P. R. Go. v. Chkago, M.& St. P. Ry. Cb., 117 U. S. 406, 6 
Sup. Ct. Rep, 790. Based upon this ruling, a decree in partition was 
entered in the case, which had the efFect of conveying to the Chicago, 
Milwaukee îfe St. Paul Company 41,687 52-100 acres of the land which 
had been previously deeded by the state of lowa to the Sioux City & St. 
Paul Company. Deducting thèse, there remains of the lands deeded to 
the défendant company 280,725 29-100 acres, which it bas sold or dis- 
posed of, and the title to which is not questioned. Of the 407,870 
21-100 acres of selected lands conveyed to the state of lowa in trust 
under the provisions of eaid grant, there remain undisposed of 800 
acres in Dickinson county, and 21,179 85-100 acres in O'Brien county, 
which the state of lowa re.uses to convey to the railway company, 
claiming that the same bas not been earned by the défendant com- 
pany. The time limited in the act of congress of May 12, 1864, within 
which the state of lowa was to cause the building of the lines of railway 
named in thé act, bas long since passed by, and no further rights to 
the lands under that grant ean be herealter acquired by any action on 
part of the state or the railroad company. The bill in the présent cause 
was filed under the provisions ofthe act of congress of March 3, 1887, pro- 
viding for the adjustnient of land grants in aid of the construction of rail- 
ways, and the forfeiture of unearned lands; and the issues presented re-' 
quiré a construction of the grant in question in order to détermine thé 
lands to which the défendant company bas becomé entitled. Counsel 
for the respective parties bave very fuDy and ably discussed the questions 
involved, and bave submitted to the court well-digested briefs of the 
points and the authorities relied upon. I shall not attempt to touch 
upon ail the points and authorities thus presented, but shaU confiné my- 
self to a statement of the conclusions reached upon the few gênerai points 
which, as I conceive it, must control the rights of the parties. 

In construing grants of the nature of the onfe now in question, the 
object sought to be accomplished must be ever borne in mind, for this 
is what the subsidiary provisions of the law are intended to accûmplish. 
As is said by the suprême court in RaUroùA Coi v. Barney, 113 U. S. 
618, 5 Sup. Ct. Jlep. 606, thèse land grants ''are to receive âuch a con- 
struction as will carry out the intent of congress, however diîBcult it 
might be to give full efiFect to the language used, if the grants Wëre by 
instruments of private conveyance. To, ascertain that intent, wé' rùuât 
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lookito the condition of the country when the acts were passed, as well 
as to the purpose declared on their face, and read ail parts of them to- 
gether." Can there be any doubt of the purpose which congress had in 
view when it passed the act makiiig the grant in question? Was not 
suoh purpose to secure the construction of a Une of raiiway from Sioux 
Çity to the Minnesota state line? This is the purpose declared upon the 
face of the act, as well as the one which ail the other circumstances 
4ear]y indioate. To accomplish this purpose, congress was willing to 
grant ail the publie lands, not otherwise disposed of, found within the 
alterns,te sections designated by odd numbers within 10 miles of the lo- 
cated Une of raiiway, with the right to sélect, within a limit of 20 miles 
fixera the odd-numbered sections, such quantity, if the same could be 
fjound: not otherwise dispoped of, as should equal the number of acres 
falling within the 10-mile limit excepted from the grant by reason of 
hiaving been sold or otherwise diSposed of by the United States. There 
is> no guarjnty by the, United States tbat the quantity of land covered 
by the. grant , should equal any flxed number of acres, , either for the 
construction pf the entire road or any portion thereof. The extent of 
t^e: gi;ant qnd the Umitations thereto are fixed by the terma of the act, 
but thpre is no attempt to state the number of acres that the grant would 
ifl. fact cover, and the exceptions named in the act clearly show that it 
^yçls .expected that the company undertaking the construction of the Une 
of proposed raiiway mnst be content with whatever quantity of land it 
wais.viltimately found wascovered by the grant, and in fact conveyed by 
i,t. This quantity. of lands, whatever the number of acres, the United 
^tates granted for the purpose of securing the building of a Une of raii- 
way from Sioux City to the, Minnesota state line, and the défendant com- 
pany, when it;accepted the grant, undertook to build that line, and not 
a; part of it. To entitle the company to the entire quantity of Jands cov- 
ered: by the grant, whether more or less, it was required to build the 
lipe of,^oad named. Part performance on its part would not entitle it 
to deni?ind, entire performance on the part of the United States. The 
oprnpany, having îiailed to build the entire line, could not, equitably, 
demand payment for more than the number of miles actually constructed, 
and this muoh the United States is willing to concède the company may 
d#tna.n4. The fact that, in the third paragraph of the act of congress, 
ijjjs.proyided that, 1 upon the completion of each section of 10 miles, the 
sejCiretary ofJthe ipterior should issue to the state of lowa patents, for lOOi 
^©otipnsipf land for the benefit of tho oompany, cannot, when read in, 
connection with the other sections of the act, be cpnstrued to mean that, 
byithe building, of 10 miles, the company absolutely earned the 100 
seçtjofjs. , The work contracted to be done was an entirety, to-wit, the 
lipe; frpoi Sioi^x City to the southern ; boundary of Minnesota, and the! 
cppippnsation to be.paid by the United States was the total number of 
acres pf iland çpvered by the grant, and the provisions of paragraph 3 
0;nly fix the tinaeioT partial payments to be made, and are not intended 
to phange the dearmeaning of the granting clause of the act. It must 
therel^ore, beheld.that the. company is entitled to such portion; of the 
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lands actually covered by the grant as the number of miles of road act- 
ually constructed bears to the total length of the located line from Sioux 
City to the southern boundary of Minnesota. On behalf of the United 
States it is claimed that the company is limited in its sélections for each 
10-mile section of completed road to the lands found wiihin the 10 and 
20 section limits of each completed section. Whatever might be the 
limitation, when selecting the lands as each 10 miles was completed, I 
do not think any such restriction is applicable upon a final settlement 
of the rights of the parties. As I constrae the grant, congress agreed 
to give, in considération of the building the entire line of road, a quan- 
ti ty of land equal to the amount of the alterna te sections within a limit 
of 10 sections on each side of the located line throughout its entire 
length, provided such quantity could be found within the 20-mile limit.' 
The grant is not, so many acres for each mile, or each section of 10 
miles, but so much for the entire line. If the contention of the United 
States in this particular is correct, it would follow that, if the company 
had built the line from Sioux City to Le Mars only, it could get noth- 
ing, as, in effect, there were no lands coterminoos to that part of the 
line on which the grant could act. If the building of the line from 
Sioux City to Le Mars would not hâve earned any of the grant, for the 
reason stated, then the building thereof from Le Mars to the Minnesota 
line would earn ail that the grant coversji ând this is what is claimed: by 
the company, and is r'esisted by the United States, when applied to the 
actual State of the ca?e, which is, that the company, finding that the 
grant would not cover lands over the entire length of proposed road, 
built the road southwârdly from the Minnesota line, going no further 
than the town of Le Mars. The conclusion reached on this point is that 
the right of sélection extends over the entire length of the proposed 
road, and is not limited to the tiers of sections coterminous to the line 
of rail way actually built. v 

This view practically disposes of the next point at issue between the 
parties, which is, whefher the défendant company can make daim to in- 
demnity for the moiety of lands which passed to the Chicago, Milwau- 
kee & St. Paul Rail way Company under the décision of the suprême 
court in the case already cited from 117 U. S. 406, 6 Sup. Ct. Rep. 790. 
On behalf of the United States it is argued that, as thei two grants were 
made in one act, it must hâve been the intent to limit each company to 
a moiety thereof, and that by mère construction the grant should not be 
extended beyond the fair import of its language. The terms of theigrant,: 
however, are explicit, and embrace every alternate section along the en- 
tire length of thê road within the lO-sectioij; limit, with the proviso that 
if, upon the definite location of the Une, it was found that the United 
States had sold or permitted pre-emption or homestead rights to attach 
to any of thèse alternate .sections, or that the same had been reservéd by 
the United States for any purpose whatever, then indemnitylanda should 
be seleçted in lieu thereof, within the 20-mile limit. Upon the location 
of defendant's line, it was found that a moiety of the alternate sectiôiJS 
had been iuesérved by tjie Çnited States for.thepuçEfoseofaiding ip:;tihë 
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construction ofanotherline of: rail way, and, hence, to replace thèse 
landsi the défendant compi»ny could. lîesort to the lands;within the lim- 
itsjof ttie grant lyingoutside of thoâepassing to the Chicago, Milwaukee 
& St. Paul Railway Company. If the grant to the McGregor line had 
heeniinade by auotheract of congres», it could not beclaiined that it did 
not reserve lands within the meaning of the exception found in the prés- 
ent actso as to entitle the défendant Company to daim indemnity there- 
for, and the mère fact that the two grants are found in one act of con- 
gress, instead of in two, does not, change the resuit in this particular. I 
hold, thei^etore, that the grant is not limited to one-half of the alternate 
sections found within the overlapping limits of the two grants, and that 
the défendant company isentitled to make claini for the proper portion 
of the lands that weré reserved for the McGregor roadi and which passed 
to the Chicago, iMilwaukee & St. Paul Railway Company. As already 
stated, in the year 1867, the. commissioner of the gênerai land-office 
transmitted to the local land-office at Sioux City an officiai map show- 
ing the located Une of the railway, and the 10 and 20 mile limits there- 
frôm. In 1887, a succeeding cotnmissioner of the gênerai land-office 
prepared another map, which, to some extent, changes thèse limits, and 
the question is mooted which sbould be followed in adjusting the rights 
of the parties. It may be true, as claimed, that thelater map is the 
more accurately drawn, but it not being claimed that the original map 
is in flhy way affected by iraud or serions mistake, I think it should 
govern in ascertaining the rigbts of the parties. It was niade at the 
time it becaine necessary to, define the limits in question. It présents 
or représenta the vie w of the 1 and department at that time, and must be 
held to hâve governed and controlled the Ibcal land-office and ail third 
partiçB sinoe its exécution., It is impossible to now know how many 
titles and rights are based thereon, and it is always unwise to discrédit, 
without good reason, documents which hâve been accepted and acted 
upon by the community at large. As an original proposition, under 
the express t«rm8 of the aot,in selecting indemnity lands within the 20- 
mile iîitait, it was the duty of the secretary of the interior to make the 
sélections fnomthe lierai ot sections nearest to the place limits; but if by 
anymeans otherselectioiïs frère iil factmade and patented to the state, 
and by ;the state to the défendant Company, that fact cannot be availed 
of by the défendant as a deiense to the présent biîl for a proper and éq- 
uitable iadjustment of the rights of the parties. The défendant has no 
right to any* of thèse lands, except as they may bave been earned under 
the terms of the grant j and it .cannot be heard to sày thatany of them 
were wrongly selected , sb long as itclaims them under the grant. The 
àct of congress;of MarchS, 1887* on, which this suit is based, makes it 
the duty :of thé department and of the courts, in dealing with this mat- 
ter of theieadjustment of thesô land grants, to careiully protect the rights 
àndequïtiefliof actuàl setitléfSu. Herioe, the rule shonld be followed that 
in makingisuch adjustmént, 80 far asiit inay bë possible to do so, actual 
settlers sball not be deprivedof their farms or homes, even if, to do so, 
itibaiy reqùîie the a^purtionment to the company of a section or other 
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quantity of land. within the indemnity limite, whlch would notfall within 
the nearest, tiers of sections. I baye thus indieated the conclusions I 
hâve reached upon the, gênerai propositions discussed by counsel, but 
bave not attempted to deal with the question of détails. If, in the 
application of thèse rules to the spécial facts, counsel cannot agrée as to 
the resuits, such difl'ereuces must be bereafter presented; but I trust the 
foregoing opinion is sufficiently expliçit to enable counsel to frame a 
proper decree thereunder. 



KmÀsfjsR V. MuTûAL LlFE Ins. Co. of New York. 

(Cireuit Couri D. New Jersey. September 28, 1890.) 

1. FLEAsmcH-FAipiniB to Rbpi.t— Biteot. 

Where a cbmplainant makes no reply to the pleàs flled by défendant, bnt set» 
tbem down for argument, the truth of ail tbe facts stated in thëm and well pleadèd 
, I is admitted, and no objection can be mai^e to.their form or regularity. 

2. SaMB— Pl,BA— StJFriCIBNCT. 

A Mil to ascertaln the surlrendér value of a polioy of Insurance ùpon the Ufe of 
complalnaiit âlleged that thé princi'ples and mëthods of tfas appbrtioniUent made by 
défendant of its surplus fundk falled to award to complainant's policy the amouftt 
eç|.uitabl7:due,to It. Held, tbot aplea alleging that complainant a^reedto ratify 
any plaâs adopted by tt^e company for the équitable distribution of its surplus and 
profits Wasnotan'ansTi/er.'for, if the methods adopted résulted in an inéquitable 
division, as alleged, it was not the method complainant agreed to ratify. 
8. Ijipb Insdrakoe— Conditions op PoLior—PATMBNT OB PREMitTMS. 

Where a Ufe Insurance polipy is condltioned that, if the premiums be npt paid 
when due, the considçratiori of the contract shall be aeeined to bave f ailed, ànd the 
Company shàll be released f rom ^1 liability, afailure to perform the conditibn opér- 
âtes as a formai release to;the company of ail its liabilit^^under tbe policy, and pre- 
clttdes thepolicy^bolder frçm^ àny relief in equity by a bill for accounting. 
4. Samb— Rbscission. 

A clatin that the non-payment of tbe premiuiûs was simplf a rescissiott by the 
polioy-tiôJdièr of thè contract, induced bythe dlscovery of alleged firauds on the 
part of tbe company, cannot be sustained, where it appears that he has had the 
benefit of an Insurance upon bis Ufe for 10 years at a rate of premium flxed upon the 
hypbtfaesis that the premiums would be paid for a much; longer period. 

In Equity. Bill to ascertain value of life Insurance policy. 

B. Ai Vail, for complainant. ' 

J.E. Vrdenburgh ând Robt. Sewdl, ior deietidant. 

GreeNj J. Tbe bill of complaint in tbis cause bas for its prime ob- 
ject the ascertainmeiit of the value of a policy of insurance takeh by the 
complainant upon his owh life in the year 1878, and surrendered, as tbe 
bill allèges, to tbe défendant corporation in 1888. The bill states the 
making of the côfatract of insurance by the complainant and the défend- 
ant, whereby, in considération of the payment of $96.95 to tbe défend- 
ant corporation, and of the* further payment, to be made at the otfice of 
the company, of the saihe'sum on the 7th dày of January atid July in 
eacb year duriiig the continuançe of the contract, the défendant agrèed 
that it would pay tb the complainant on the 7tb day of January,' 1903, 
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the sûm of $5j000, âhd^ in the event of the compkînant's death before 
that date, ît would pay the said aura to his legâl représentatives. The 
bill further allèges that the complainant was entirely ignorant of the 
business of life Insurance and the mauner in which it was conducted, and 
that, althûùgh he saw the annual reports which were issued by the de- 
fendant aiter the exécution of the said contract, he did not understand 
them, but; having confidence in th&integrity of the ofEcers and managers 
of the Company, he accepted the reports and statemenis as true. That 
in 1887, however, he caused ail the annual statements made by the Com- 
pany to be examined by persons skilled in the business of life Insurance, 
and expert in the examination and analysis of the accounts appertaining 
thereto, and that, from the reports made to him by thèse skilled account- 
ants, he charges, upon : information #nd belief^ -that. ail the said annual 
reports se made by the défendant were untrue, fictitious, and made with 
the intention to deceive and misleadhim, The bill then spécifies with 
some particularity the alleged untruthfulness of the reports which had 
been examined by the experts, as, for instance, in paragraph 16 et aeq. 
iit is stated; that the,!- -, 

"Swoin reports of the défendant corporation showed that it had received in 
premiupisfroBiits insuredœembers.from 1859 to 1888, inclusive, upwards 
oféS23,0Q0,000,and upwards of $100^000,000 of tnterest uponinvestedassets. 
That froin the Ist day of January, 1879, to the Ist day of January, 1889, 
tlié àttioiint of said premium receipts, as reported by said défendant corpora- 
tion, exceeded tbe sum of $68,000,000 and $51,000,000 of interest income." 

That in respect to thèse items, the complainant — 

"Charges the truth to be that'the said sums of tnoney so reported as premium 
receipts for the s^^veral years during the term from 1866 to 1888, inclusive, 
are falseiy reported; the sums so reported as premium receipts during those 
years covering and embracing large sums of money wliich were received in 
,tbe year prior to that of which the report was made, and being already in the 
hands of the said def;endant corporation either as invested assets or as deposit 
in banks." 

The complainant further charges the truth to be, in this respect— 

"That the sums so falsely reported as premium receipts exceeded the sum 
of $143,000,000. : That thisiSunî, so falsely reported as- premium income, was 
made up and consisted of dividends, declaredandsurrendered values, reported 
as premium receipts, when in fact and in truth a large part thereof had been 
appropriated to the payaient of surréndered values and divideuds to policy- 
holders." , . , 

y^ ; îya.rioùs other allégations of the untruthfulness of the annual reports 
■aremade, çhiefiy consisting in çharging or crediting one account with 
Jarge sums of money whicljirig^tfully and properly should hâve been 
.cha,rged or çredited to other.accpuîits, and the bill then states- - 

I :^'THatthe.purpQse and intention offche said défendant corporation, in thns 
jfictitiously and falsely disposingbfits premium ipcome and amount of new 
l^uainess issued andamountof busin«)S canceled, was'to, make a false and de- 
ceptive showingof Its business for the purpoâé of idëCeiying the complainant 
and other members ôfSaJd corporation and the insùring puWic, andconceal- 
trig the truë State àiid condition of ils afEàirs," 
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And, further^ 

. To create false and fictitious ratios of expense to açtual premium income, 
such as would show to the complainant and the insuring public that its af- 
fairs were economically administered, when in truth and fact tlie expenses of 
the défendant corporation were of far greater proportion to its actual pre- 
mium income thanthey should hâve been." 

The bill then allèges that, upon being informed of the manner in 
which the défendant was conducting its business, the complainant dis- 
covered that the resuit was to defraud him and the other members eut 
of thé équitable share of the surplus and profits due to them under the 
provisions of the charter of the Company. That thereupon the complain- 
ant demandéd an accouuting should be made upon his policy of Insur- 
ance, and he be paid by the défendant the équitable cash surrender value 
thereoi', which the défendant refused to do at that time, but in Angust, 
1888, did offer the complainant 8850 as the full value of his policy. 
Tiiat this sum the complainant refused, insisting that such value ex- 
ceédfed 03,000, and thereupon he filed his bill of complaint. 

Thè prayer ôf the bill is for an account to be taken of ail the business 
and transactions of the company from the Ist day of January, 1878, to 
and includihg the 21st day of December, 1888, and that the défendant 
be decreed to pay to the complainant the full, fair, and équitable sur- 
render value of his policy, and for other relief. Tothis bill of complaint 
th,e défendant has, by leave of the court, interposed four spécial pleas, 
and, in pursuance of the requirements of the thirty-second ruie in equity, 
has fortified the pleas with an answer denyingexplicitly the fraud specially 
charged in the bill; that the complainant was induced to enter into the 
contract ofinsurànce by false and fictitious statements raade by the de- 
fendant; and also denying that the complainant ever surrendered bis 
contract or policy, or that the défendant ever accepted such surrender, 
or that it ever offered to pay the sum of $850, or any other sum, as the 
full and équitable value of the complainant's policy, or for any other ob- 
ject or purpose whatever. The pleas, stripped of their légal and formai 
verbiage, are practically as folio ws: 

"(1) That in making application forthe policy, the complainant, in writing, 
agreed that the contract about to be entered into between himself and the de- 
fendant was to be in ail respects construed and interpreted under and by vir- 
tue of, and in accordance with, the law of New York, the place of the con- 
tract being expressly agreed to be the principal oflBce of the company in the 
City of New York; that by the policy the conditions of the application beeame 
a part of the contract, and could not be waived except by formai release; that 
they were in fact never waived ; that the contracts of the défendant company 
made with other policy-holders, in ail respects similar to the one made with 
the complainant, hâve been construed by the highest court in the state o( 
New York, and by that court it has been held that no relationship of trustée 
and cestvi que trust exists between the parties by virtue of the contract; that 
the policy-holder has a full, complète, and adéquate remedy at law for any 
breach of the contract made with him, and cannot daim relief in equity by a 
bill for an accounting. (2) That the contract in question was broketi by the 
complainant, and, by its terms, forfeited by his repeated defaults in payment 
of premvum due before the commencement of this suit, and thereby the de- 
v.43F.no. 10—40 
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fendant was released from ail liability under it, (8) That there is no provis- 
ip^jijj^i charter or in the contraçt of insurance ta pay toa policy-holder any 
indji^y'nfeo^tl)^ aurreiider of the pôllèy, but suoh payment is forbidden. (4) 
■ïbè'coiiiplalîiànt bas agreçd to ràtify' àhd accëpt any plan adopted by the com- 
pç^yjf]t|ï,^jie!0'quitabliB distribution bf its s 

The bill and pleas were set d5wH for hearing undér the thirty-third 
rule jncsquity. As the complamaothas made no reply to the pleas, 
but set them dowu for argument, the truth of ail faots stated in them 
and Wielli pl^aded is admitted. Parky v, Kittaon, 120 U. S. 303, 7 Sup. 
,Ct. Rep. 534. Nor can the coiDplaiQant tak© any exception, to the reg- 
ula(ri.tyi>or form of the pleas. If hïi desired to dispute either, he should 
hâve fiied eixceptions. , Fost. Fed. Pc. § 203. Suydam v. Johnaon, 16 N. 

Thi» only question now to be considered relates solely to the sufficiency 
of tjh© pleas, in point of lawj,as;a bar to the complainant's action. If 
they.,0î;,«ither présent a vftlid défense, the^ bill ofcomplaint must bedifr- 
missed. The lastplea stated aboyé is intended as an answer to the 
chafg9;pf theifbill that the profits and suijplus monejs of the company 
haye beep, falsely, unfa,irly,; and inequitably. apportioned or divided by 
the comipany, to the Jpss of the qomplain^nt. It allèges, in substance, 
that tlie ÇQtïiplainant agreed, in adyançe of suçh apportionment or dis- 
tribution, tô accept and ratify the prip-ci pies and methods adopted by 
tbeicpœpany ifisnch distribiition, and in its détermination of theamount 
equitftbiy due w belongipg tphis ppliçy. But the complainant charges 
that the pppçiplça and méthode of ^hjj.dlvjsiop or apportionment made 
by the company of its surplus fundsfails in that yery particular of award- 
ingtO: bis policy the ampunt eqqi^ably due to ,it. It is évident upon 
the meije, iStatement of the charge thp,t the plea is not an answer. Ad- 
mitting that the complainant did in ,advançe ratify the plan thereafter 
to be adopted by the coinpany in ^i?tril)Uting its surplus among_policy- 
holders» vs^hich would give to fais ;poliçy its equita,b]e share, it is quite 
clear thatihe assented to nptbing more. ,,The plan whicb be.ratified, if 
there could be, under thèse circumstances, such a précèdent ratification 
of a pethod thereafter to. be originated, was such as wordd give hini bis 
équitable share. , The rnethod of distnl^ution and the share of surplus 
were inseparably connected, as cause and resuit. If the method resulted 
in an inéquitable division, tbenit foUows that the method adopted was 
not the nïethod which the dotnplainaïit agreed to ratify. The charge in 
the bill of cpmplaînt is that'ëubh Was the resuit of the prinçiplea and 
methpds adopted. H^nce it is np'âriswer to say th'àt the complainant 
iratified çome pther prij^ciple , or metliod of distribution, This.plea is 
overruled. ;: ■,...; ', ;>, 

The plea of the défendant, by tt secondly pleaded, raises a very seri- 
oUs question. In effecti it avers that the complainant has no rightof 
actipn againSt the defendailt, bçcause he voluntarily failed or refùsed to 
pay.jtp the, Refendant the' sémi-àhntia,l premiums due, according to the 
iterros ofthe contract, of insvirance, on the 8th day of January and 7th 
day of ^Tuly, 1889, beforé the commencement of bis suit; that this de- 
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fault worked nôt only a forfeiture of the contract of insurance, but as well 
defeated and made void ail obligations of the défendant arising under 
that contract; and that the contract théteby became, by its very terms 
and the force of its conditions, null and absolutely vdid, and thereaf'teï 
had no existence in fact. Thèse facts are well pleaded, and are to be 
taken as trwe. It is difficult to see how the eomplainant, under thèse 
circumstances, bas any standing in court. The busiùess of life insurance 
is svÂ genens. It differs widely from fire insurance, and is controUed by 
principles essentially variant from those which lirait the latter. Briefly 
stated , it may be said to rest upon the opération of two distinct, yet closely 
connectedi factors, — the average expectation of life and the cumulative 
power of interest compounded. In other words, the two somewhat un- 
certain, éléments which life insurance seeks to reduce to the précision 
and certainty of a mathematical proposition are the average length of life 
accorded to a thoroughly well man, on the one hand, and the earning 
capacity, for a certain definite term of years, of a certain sura of money 
to be paid certainly on a fixed date during that life, on the other. It is 
by the ekilllùl use of thege two iactors that life insurance corporations 
are enabled to fix and détermine, as the very foundation of their busi- 
ness, the sum of money or premium which must be paid by the insured 
to them'i as a just considération lor their contract of insurance; to enable 
thetti, în fact, to fulfill, honestly and promptly; their part of the contract. 
It is perfectly clear, therefore, that promptness of payment of such yea,rly 
premium, when fixed at the times designated for such payment, is n,ec- 
essaryand absolutely essential to the honest conduct of life insurance. 
If there be uncertaiuty as to such payment of premium, ail calculations 
based ûpoh its prompt and certain receipt must be seriously disturbed, 
if not ràdiCally destroyed, resulting, finally and surely, in the disastrous 
collapse of the entire business scheme. And it is because of this that 
the courts, both United States and state, hâve, almost without exception, 
held th^t in a contract of life insurance the condition of payment of 
preriijum on a certain fixed date is of its very essence; and if the con- 
tract provides, as a jjenalty for the breach of such condition , that it shall 
thereupon become null ànd void, and ail payments theretofore made shall 
be forfeited to the Company, equity will not afford any relief. This prin- 
ciple is stated very strongly by Mr. Justice Bkadley, in delivering the 
opinidti of the court in Insurance Co. v. Stathapi, 2i U. S. 24. He sâys: 

"It must be conceded that promptness of payment is essenlial in the busi- 
ness of life insurance. AU the calculations of the insurance company are 
basc-d on the hypothesia of jironipt pHyments. They not only calculate on the 
feceipt of the premiums when due, but on eompuundinfj; intèiest upiin them. 
It is on this basis that they are enabled to olïer assurance at the favorable 
rati's they do. Forfeiture for non-payinent is a necessary nieans of protecUng 
theiijiiielyes from enibarrassment. Unlesa it weie enforceable, tlie business 
w.ould be thrqwn into utter confusion. It is like the forft'iture of sbares in 
rîiinlhg entéririsps, and ail other bazardons um|erlakings. There must be 
Bower to eut dtl improfltable tiiembers, or the success of the whole scherne is 
endangéréd. Theihsured parties are associâtes in agréât scheme. This as' 
sociated relation exists whetber the company be a mutual one or not. £ach 
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is interested In the engagements of ail, for ont of the co-exiatence of màny 
riska arises the law of average, whlch underlies the whole busineBs. * * *, 
Delinquency cannot be tolerated or redeemed except at the option of the com- 
panj. * * * When no stipulation exista, it is the gênerai understandlng 
that time is material, and that the forfeiture is absolute if the premium be 
net paid. * * * The case, therefore, is one in whioh timè is material, 
and of the essence of the contract. Non-payment at the day involves abso- 
lute forfeiture, if such be the terms of the forfeiture. Courts cannot, with 
safety, vary the stipulation of the parties by introducing equities for the relief 
of the assured against tlieir own négligence." 

The same prinoiple was asserted in Klein v. Insurance Co,, 104 U. S. 
88. In this case it was held by the court that a condition in a policy 
of life Insurance that if the stipulated premium shall not be paid on or 
before a certain day the policy shall cease and détermine is of the very 
essence of the contract, and that a court of equity could not afford any 
relief against a forfeiture caused by a failure to pay the premium at the 
time flxed. Mr. Justice Woods, in delivering the opinion' of the court,' 
says: -•■.'■' ^ '''' . 

"A life insurance policy uaually stipulâtes — First, for thé playment of pre- 
miums ; second, for their payment on a day certain ; and, tMrd,toT the forfeiture 
qf the policy indetaultof punetual psynient. Such are. the provisions of the 
policy which is the basis of this suit. Each of thèse provisions stands, oii prp- 
cisely the same footing. If,the payment of the premiums, and their pay pient 
cil the day they fall due, are of the essence of the contract, sb is thé stipula- 
tion for therelèase of the corapany fi-om liability in defànlt of punetual pay- 
ment. No compensation can beniàdea life insurance company for the gên- 
erai want of punctuàlity on the part otits patrons. * * ; * If the assured 
çan neglect paVment.at maturity, and y et suffer no loss or forfeiture, premi- 
ums will not be punctually paid. i?o hold a company to its promise, to pay 
the insurance notwithstanding the default oif the assured in making punetual 
payment of the premiums is to destroy the very substance' Of the contract. 
This a court of equity cannot do. " 

The issue raised by the plea which ia now being considered seems tc| 
bring this case directly within the rulings of the cases çited,. The cour 
tract into which the complainant. entered with the défendant, a,fter pro^ 
viding for the payment of a certaip fixed sum or premium upon a cçr^ 
tain day named, çontains this condition: 

- "If any prerninm, or installmentof a premium, on this policy shall not be 
paid when due, the considération of this contract shall bedeemed to hav€( 
failed, and the Company shall be released from ail liability." 

' It is an admitted fact that, prè^îous to the Coniraencemerit' df this suit 
for an accoiinting upon his policy, the complainant had voluntarily made 
default in the paynient of premiurns, wHich were due,,respectively, oii 
the 7th day of January and the 7th dayof July, 1889. Cleariy the 
ôOmplainaut has failed to perform the condition by! which his contract 
was to be kepl aljve and in force. That failure compààséd the death of 
his policy of irtsiîrànce, and as well operated as a forinal release to thë 
çompany of ail liabjDLity that then exiisted or could arise «nder ît. By 
his own act. he destroyed .the contract which he now seeks' partly to.en-'. 
fiorce. Howcan a non-existent contract, if there can be suchiathing, 
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liave any value, pecuniary or otherwise? Or, if this contract can be 
said to hâve value, how can it be in any sensé an obligation of the dé- 
fendant, to whom the complainant has given a fnll release from ail liability 
arising under or ont of it? The only answer which is made on behalf 
of the complainant to the défendant in this behalf is that the complain- 
ant's failure to pay the premium when due was a simple rescission by 
him of the contract, induced by the discovery of the aîleged frauds, set 
ont in the bill of complaint, which rescission did not aflfect any right 
theretofore accrued to him under the policy. That fraud in the in- 
ception of a contract will justify and authorize a rescission is wellsettled. 
But it is equally well settled that a contract cannot be rescinded unless 
the parties thereto can be restored to the same condition in which they 
were when thè contract was made. It is apparent from the nature; of 
the contract into which thèse parties entered that this cannot be donc. 
For a period of 10 years, or thereabouts, the life of the complainant has 
been insured for a large sum of money by the défendant. Such obliga- 
tion of assurance has been a burden upon, and borne by, the défendant, 
for which it has received no adéquate, or, at least, no fairly adju^ed, 
compensation. The rate of annual payments by the complainant to the 
défendant wasfixed and determined upon the hypothesis that thé prémi-' 
ums would be paid, without interruption or failure, fora much longer 
term than 10 years. For an Insurance secUred by à contract which' is 
to terminate in 10 years a much larger annual premium would be re- 
qiiired and demanded than for one which is to terminate in 25 years, 
which was the life of the contract in question. Hence it is apparent 
that for a period of 10 years thé complainant has had the benefit of an 
insurance upon bis life at a rate of premium much lower than the. risk 
fairly and honestly required, àiid which rate has been made too low by 
his own act ofàlleged rescission. In other words, if he has worked a 
rescission of the contract, in the légal acceptation of that term, instfead, 
thereby, of restoring the défendant to the condition in which it was at, 
the time the contract was entered into, he hâs compelled it to assume 
the burden of a contract from which before it was entirely free, for 
which it bas received no adéquate considération, and which, by his act, 
has, in a m'ost important particular, been rèhdered , whblly variant from 
the contract into which the complainant and the défendant actually did 
•enter. : ;■ 

The default of the complainant cannot pperate as a' légal rescission of 
the contract upon his part. Its légal effect was to cause a willful breach 
of a condition, thereby working a forfeiture of the contract by its very 
terips, and releasing the défendant from ail liability under it,. Theplea, 
therefore, raises a complète bar to the action of the complainant y and 
npon it the défendant niust bave judgment. This conclusion renders it 
unnecessary to consider the questions raised by iixé other pleas. 
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! ..; ;;:';■. XJkïted^ SïAisto i;. BuDD et àt. 

(Circuit Court, W. D. WagMnçton. August 30, 1890.) 

1. Public XiXsve-r'.CtffcmjT.i.Tios or PAjiRHpr,, 

When the govejrrttnèrili oiVixe ITnitecllStatçs applies for équitable relief, it must, 
■ like an Indivïduftlsuitor, do equityon itei part. In a suitto eanoel a patent forland 
on the ground of error in Issuing it, when the patentée) isnotguiltyoffraud, itis 
essential for thè government to retùrn t^e pùrohaso money tç» tne patentée. 
8. Same— Sale oï" I^mber-Land.. "'''■ ' 

f!<''itUlntliQ;m.«aningqf tb^actof June8,.]878, providing for the sale of timber- 
lan^s in Californla and other Pacific coast states, lands waiob liad been ofEered at 

Sublio sale, but not sdld \3y tfae United States, and whloh were tbereafter with- 
rawffl from sale bècause sitiiated within tlie limits of the land grant to the North- 
ern Pacific Railroad Company, belong to tbeclassof unofleredlfindB, and may be 
lawftiïly sold as timber^lanâts under sadd aot. 
8. SaMK.' : ■''"' 

, • Tbe hilly, stoQy land, covered with flr apd.çedar f orest trees, common in the west- 
ern p'aH of this Btate, are cbiefly valûablë for timber, and unfit for cultivation, 
witlilni the meaning of said act, although the soll is not barrOn, and may be made to 
yieid good crops after removal of the tlra^r aod stumps. The true Interprétation 
of tBe àct does not require thé substitution of tte Word "solely" for the word 
*'Chiefly,".nor'do the words "unfitfor oultiv&tioh" mean "notoapable of beingàiada 
fit for cultivation." 

4. Same— Improtements. ' 

The 'w6râ''improvements,"as used Inààid act, mean^ volnable improrements. 
An ab^çâpned and dllapidated cabin agd remuant of an abandoned f enoe, which are 
of no.use, are not sùch improvements. 

5. BamB— i^UD. ' 

TJbé iiaât of a patentée of the United States haring con veyed the land within one 
month.atter entering It in the. land-ofSce, and prior to the issuance of his patent to 
a vendëe, '.'trho àt aboùt the tlme of sald transaction also purchased other lands from 
anumber.of persons, who within à reéeht' period entèred the lands so convèyed by 
them,,i!espectiyely, i;nder thejlaws of tb9 (Tnit^d States, is not a çireumstance from 
which an inieirence, macb les's à conclusfqn, can be fairly drawn that there was au - 
Bgreement bètween said patentée and hjs Vendée, made prior to the entry, whereby 
thetitlç to beacquired shoftld inuretotbelatt^f; and, there being no évidence tend- 
' inig to'conn^Ct said patentée' with ahy conspiracy, no inference unfavorable to him 
, can be drawn from évidence <tending to |>rove that his vendes had received convey- 
ances of q^her lands from other persons, made pursuant to agreements antedating 
entry pf tbèiàads; 
6.- 'SAJJÉ^— feiéfa'rs OT- Patbntbk. ' ■ ■ ■ ■'•'■ ■ 

, , A purcbaief from theUnited State»; vncEerthe act above referred to, is not re- 

quireâ to retain the land. , Àfter perfectlng, bis rigbttoit in good falth, thejits dis- 

' ' prtrièntii immédiately becomé6've8tèdin him, aind, inasuitto cancel a patent on the 

jrrovzld of frciud, withoqt eyideince of f raud on the part of the patentée other thaji 

' aboyé indicàtei}, the prayér of the biU will be denied. 

{SyllObuà bu thé 'Court.). 

In Eqnity. 

P. i/. Wïnafon^U; S. Atiy.,&r\à P. Q;SuUivan, Asst. U. S. Atty. 

B. F. Dmnison Rïid Ràldgh Stott, Ï6i àeiendatits. 

. Hanfobd, J. The ^elendant I>avid E. Budd acquired title by a pat- 
ent froin the United States to a tract of knd described as the S. E. i of 
section 12^ township &NJ, range 1 Wi, Willaniette meridian, situated 
in Cow]itz.county,ii!n' thaà etate. and by direction 6f the attorney gênerai 
this suit to cancel siiid patent was conimenced in the district court of the 
second judicial district of Washington Territory, holding terms at Van- 
couver, in which court the issues were made up, a trial was had, and a 
decree for the défendant was rendered. The cause was tbeu removed 
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by an appeal to the suprême court of the terrîtory ofWashington, and 
was peiiding in the last-mentioned court and undetérmined at the time 
■of the admission of thé state of Washington into the Union, whereby it 
was trànsferred to this court. The testimony introduced upon the trial 
in the territorial district court was stenographically reported, and, to- 
gether with ail the exhibits and documentary évidence, has been duly 
certified, and is now on file in this court. It is assumed by the court, 
because conceded by ail the parties, that th« case ia now properly before 
the court for trial de no»o upon the testimoiiy and probfs appearing in tlie 
record, precisely thé'same as it would havé been in the suprême coiirt 
of Ihe ter'ritbry if the existence bf that court had continued long énbugh 
for a, hearing to hâve been hàd and a décision of the case to hâve been 
rendered therein. The patent which the govemment is hère asking the 
court to cancel was issued under the provisions of the aot of June 8, 
1878, providing for the sale of tilnber-lands in Çatlîfornia, Nevada, Ore- 
gofi, and Washington Territory. Supp. Eèv. St. 328. Thé first th'rée 
sections of this act contain the provisions which are of importance in 
this case. They are as foUows: 

"Section 1. That surveyed public lands of the Unîted'States within the 
States of CaJifornia.Oregon, and Nevada, and in Washington Territory, net 
iucluded within military, Indjant- or other réservations of the United States, 
valiiajile chiçfly foi'tiinWi but nnfit for cultivation. ahd which hâve not 
been oiïered at public gale according to Idw, may be sold to citizensof the 
: United ^tates, or pe;:aons wbo bave declared ttaeir intentions to. become such, 
iii quaotities notexceeding one hundred and sixty acres to any person, or as- 
sqqialion of per8ons,;ajt!the minimum price-of two dollars and flfty cents per 
acre; and lands valuable chiefly for stone raay be sold on the same terms as 
timberrJands: provided, that nothing herein contained shall defeat or impair 
any biona Ji,de chûm aaifiT Any l&w of the United States, or au thorizetAé sale 
of any mini ngclîiim, or the iœprovement» of any btmafidà setUer, or lands 
containing gQld, silver, cinnabar, copper, or coal, or lands selected by tbesaid 
States under any law of the United States donating lands for internai im- 
provements, éducation, or other purposes: and providedi, further, that* none 
of thé rights conferred by the act approved July 26, 18Ç6, entitled (1) «An 
aet granting the rîght of way to ditçb and canul owners over the public 
lands, and for ottier purposes,' shallbe abrogated by this act. Aiïd ail pat- 
ents shatl be subject to any vested and accrned water-rights, or' rights to 
ditches and réservoirs used in connection with such watet-rights, as may 
hâve been acquired under and by the provisions of said act; and such rights 
shall be expressly reserved in any patent issued under this act. Sec. 2. That 
any peison desiring to avail himselt of the provisions of this act shall file with 
the regiater of the propér district a written statem^nt in duplicate, one of 
which is to be transmitted to the gênerai land-ofBce, designatlng by légal sub- 
divisions the particular tract of lànd he desires to purchase; settirig forththat 
.the same is unlit for cultivation, and valuable chiefly f or its timber or stone; 
that it is uninhabited, contains no mining or other improvements.except for 
ditcb or canal purposes, where any such do exist, savesuch as were made by 
or beloiig tb the applicant, nor, as déponent verily believes, any valuable de- 
posit ofgold, silver, cinnabar, cOpper, oi* coal; that déponent bas raade no 
other application under this act; that he does not apply to purchasé the same 
on spéculation, but in good faith to appropriate it tohis ownexCflùsive use 
and beneSt; and that he lias not, directiy or indirectly, made any àgreement 
or contract, in any way or mapner.with anyipeçsonorpersons wîhataoever. 
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by which the title which hé might acquire from the government of the United 
States sliould inure, in wliole or in part, to the beneflt of any person except 
hlroself, — which statement must be verifled by theoath of the applicant before 
the regjster or the receiyer of the jand-ofHce within the district wherein the 
tand is situaled. And if any person taking such oath shall swear falsely in 
thepremises, he shall be subject to ail the paiiis and penalties of perjury, and 
shall forfeit the money which he may hâve paid for said lands, and ail right 
and title to the same; and any grant or eonveyance which he may hâve made, 
excçpt in the hands of 6orao ^de purchasers, shall be nul! and void. Sec. 3. 
That, uppn Ihe Qling of said statetnents, as provided in the second section of 
this act^ the register of the land-ofiSce shall post a notice of such application, 
eihbracing a description of the land by légal subdivisions, in his office for a 
period 'of sixty days, and shall furnish the applicant a copy of the same for 
publication, at théexpense of such applicant, in a newspaper published nearest 
tiie location of the premlses, for a iike period of time. And after the expira- 
tion of the said sixty days, jf no adverse claim shall hâve been flled, the per- 
son, desiring topurchase, shall furnish to the register of the land-ofBce satis- 
taçtory évidence, First, that said notice of the application, prepared by the reg- 
ister as afoi'esaid,' was duly published in a newspaper, as herein required; 
s^oondlt/, that the land is of the character contemplàted in this act, unoccu- 
pied, and without improvements other than those excepted, either mining or 
agricultural, and that it apparently contàins no valuable deposits of gold, sil- 
ver, cinnabar, copper, or' coal. And, upon payment to the proper offlcer of 
the purchase money of said land, together with the fées of the register and the 
receiver, as provided for in case of mining claims in the twelfth section (2) 
of the act japproved May 10, 1872, the applicant may be permitted to enter 
said tract, and, ou the transmission to the gênerai land-offioe of the papers 
and testimony in the case, a patent shall issue thereon: provided, that any 
person having a valid clalm to any portion of the land may object in writing 
to the issuance of a patent to lands se held by him, stating the nature of his 
claim thereto; and évidence shall be taken, and the merits of said objection 
shall be determined, by the oflicers of the land-offlce, subject to appeal as in other 
land cases. Effect shall be given to the foregoing provisions of this act by 
régulations to be prescribed by thecommissionerof the gênerai land-offlce." 

An examination of this statute shows that it was framed with great 
càre, and that congress inteiided by its own provisions, and the régula- 
tions which it authorizes the secretary of the interior to make, to insure 
such publicity of ail proceedings, and such delays and opportunities for 
investigation and délibération, as to render frauds and évasions of its 
provisions certain of exposure before the acquisition of title to any tract 
of land could be finally completed under it by the issuance of a patent. 
It was aiftef the affidavit required by the second section of the act had 
been made and filed by the défendant Budd, and after he had given the 
notice, furnished the proofs, made the payments, and suffered the delays 
;require<l by the act, that the officers of the government issued to him 
this patent as évidence of a complète and perfect title. This court has 
the right, and it is its duty, to undo what has been donc by the execu- 
tive branch of the government by deçreeing a cancellation of this solemn 
Instrument, subscribed, àà, it is, by the name of the président, if sufiS- 
,cient grounds for dojng so are ahown to exist; but only for good and 
sufRcient reasons, distinctly alleged and clearly proven. 

The alleged grounds; for canceling this patent are as follows: 
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(1) The land had been, at a time prior tb the date of the statute, ofEered 
for 8ale;.therefore the patent was issued unlawfuUy, as this statute only au- 
thorizes the sale of land whichhad net been, prier to its passage, ofEered for 
sale. (2) ïhe land is not of ihe description to which this act applies, because 
not chiefly valiiablefor timber or stone, aad unflt for cultivation, but is valu- 
able for agricultural purposes;. and the défendant Budd, in making his proof 
in the land-ofBce, proiiued the giving of false testimony as to the character 
of the land in this respect. (3) The land was not subject to sale under this 
statute, because at the timeof Budd's application to enter it there were valu- 
able improvements upon it, not made by him, and he was guilty of procuring 
false testimony in this particular. (4) The défendant Budd, before he ap- 
plied to purchase the land, had made an agreement with his co-defendant, 
Montgomery, to transfer to the latter the title which he should obtain, and 
he did not apply to purchase the land for his ownuse; and the affldavit which 
he made to the effect tbat he had not made any agreement or contract whereby 
the title which he should obtain should inure, directly or indirectly, to any 
person or persons other than himself was in thèse particulars false and for- 
sworn. 

: It is a conceded fact that the township containing the particular quarter 
section of land now in dispute was surveyed by the governmentin 1863, 
and ail of said township not claimed by actual settlers and fîled upon was 
thereafteroffered at public sale, under the land laws of'the United States, 
and remained as offered land, subject to private entry at the minimum 
price of $1.25 per acre, until the 13th day of August, 1870, at which 
time it was withdrawn from sale in conséquence of being situated within 
the limits of the grant to the Northern Pacific Railroad Company. It 
is also a conceded fact that a small portion of this particular quarter sec- 
tion, to-wit, about 15 or 20 acres, is prairie, and ail the balance'of it is 
forest, being covered with fir, cedar, and hemlock timber, and an un- 
dergrowth of vine, maple, sallal bushes, and ail the varions shru.bs and 
f)lants usually found in the forests of the western part of this state; and 
it is further conceded that, at a time prior tothe application to purchase 
this land by the défendant Budd, it had been settled upon by a mnn 
named Doherty, who construeted a small eabin for his habitation, and 
made some attempt to cultivate the small prairie above referred to, And 
the record shows that it is conceded that Budd's application to enter this 
land was made on the 28d day of August, 1882, and hemade his proofs 
and paid for the land, and a receiver's receipt was issued to him, on 
the lOth day of November, 1882; and that on the 8th day of December, 
1882, he executed and delivered a deed of the land to the défendant 
Montgomery, and the patent conveying the title to Budd was issued on 
the 5th day of May, 1883. 

I hâve now stated the promises from which the necessary conclusions 
of fact and law are to be reached which shall détermine the rights of the 
parties hère involved, and will now proceed to consider severally, and 
in the order above set forth, the several grounds upon which the court is 
asked to do equity, and, as a matterof justice, to cancel this patent. In 
considering the merits of the first of the several grounds for çanceling 
the patent, it is important to keep in mind that this is not like a pror 
ceeding. to rescind a contract. The government bas not offered toicetam 
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thetoOH^ît received for tïie Iftnd; and, while it seeks to be restored 
tô ité^ël^faàl title and ç'ôsaèssion, it dbi^ liiSt pi-ay to hâve the parties on 
bbihstâeëplaced in thë position whicb tïi'ey occupied before its officers 
andagenjts gràntedBudd's, application to enter the land under this stat- 
ut©, apd: accepted hjs ip,oney. The case is prosecuted to secure an ab- 
solute forfeiture of ail the défendants' interests in the land, as well as the 
money paid for it, and proceeded under the theory that whatever is illé- 
gal and wrbhg in the transaction is chargeable solely to the défendants. 
Now, if âll that is elàimed % the governmènt as constituting the first 
ground for canceling the patent, both as matter of fact and of law, were 
conceded, the court would be unable to find any such fraud intended, 
or misconduct on the part of the défendants, as would afford either légal 
or équitable Cause for the confiscation of their property. At most it is 
pnly claimed that'lhis particular land, by reason of having been once 
ôffèrëd at public sale, is exeluded from sale under the act of June 3, 
1878. If this is so, the sale of it to Budd under that statute was an error, 
but only an error, and one for which the officers and agents of the gov- 
erûtnent are chiefly rcspônsible; for upon them is cast the duty of ad- 
njîniéterîhg the law according to its provisions, and of holding ail per- 
sons seeking to obtain titleto lands from the government toa compliance 
with the^aws' ànd régulations prescribed for the détermination of their 
rights. When the goverhment of the United States seeks relief from a 
court of equity, it is as much bounden as any iridividual suitor by the 
rùles of equity. Itcan obtain such relief only whenentitled to it upon 
principlès of equity and good conscience^ U. S, v. Whiie, 17 Fed. Rep. 
561-; Ï7. (S.-v. Kn Co., 23 Eed. Rep. 279, and the same case 125 U. S. 
275, 8 Sup. et; Rep. 850. Itcannot, to correct a mère error in a trans- 
actioti nôt taihted with crime or fraûd, perpetrate so grave a wrong on 
its part as to deprive its adversary of valuable property or a sum of 
money without any compensation or équivalent therefor. If this were 
a suit betiveen two privaté individuals, the plaintiflf would not be equi- 
tably entitlôd to a rescission of his contract and restoration of his title to 
the land without first on his part repaying the purchase money which 
iie'had received; and by the same rules of equity and justice theright of 
thô'government to recover this land, and also to hold the purchase money 
paid for it,' must be denied, unless a forfeiture of the defendant's rights 
on the ground of fraud or willful misconduct can be shown. 
; ' In additioa to the above considérations^ I hold that there was in fact no 
Buch èrrôr cômtiiitted in allowing Budd'a application under this statute 
as counsel for the government hâve claimed. I think a reasonable con- 
sferùction of the statute would limit the application of the words, "and 
"Which hâve not been ofifered at public aalé according to law," to lands 
which. at the date of the aotbelonged toithe class of unofifered lands, as 
cbMradistihguiéhed from what, in the priactice of the land department, 
ië known as 'i'offered" lands; that is, lands which are Subject to private 
éash entry ait the minimum price. By the insertion of this clause in the 
fitatute Dô ifiore was intended than to(avbid the absurdity of making a 
laWj providing for the sale of land attbè price of $2.50 per acre, under 
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jaïescribed limitations and restrictions, whîch, under existing laws, were 
already subject to sale at one-half that price, without the limitations and 
restrictions. Sb viewing the statute, as this particular tract of land had 
been withdrawn from sale at a time prier to the date of the statqte,: its 
statius was at the date of that aot that of urioffered lands; and if otherwise 
of the character described in section 1 was subject tOtSaîe under this stat- 
ute, and the sale of it to Budd was lawful. 

Most of the testimony introduced on the part of the governnaent was 
directed to support the second proposition, — that is, as to the character 
of the land, whether it is in fact unfit for cultivation, and chiefly valu? 
able for timber; and the efforts of counsel in the argument were mainly 
directed towards this branch of the case. In the argument it has been 
contended that a proper interprétation of the statute would exclude frpm 
entry and sale, under its provisions, ail lands capable of being improved 
or redeemed from their uatural unfitness for cultivation, and rendered 
capable of yielding crops of végétation, grain, and fruit, and which hâve 
any élément of value other thaq timber or stone; in other words, the 
court is asked to judiciallj' détermine that congress, by the use of the 
words "valuable chiefly for timber, but unfit for cultivation," in the first 
section of the act^ and the words "unfit for cultivation, and valuable 
chiefly fof its timber or stone," in the second section, failed to express 
the meaning intended , and that the reading of the act to express its true 
intent and meaning requires the rejection of those words, and the substi- 
tution in their place of suçh words as the foUowing: "Unfit and incapa- 
ble of being made fit for cultivation, and of no value except for timber 
or stone." In support of this contention, the opinion of Mr. Seçretary 
Teller, in the case of Spithîll v. Gowen, 2 Dec. Dep. Int. 631, has been 
cited, in which he says: 

"This act contemplâtes such timber-lands as are found in broken, rugged, 
or mounlamoiis régions, where the soil, when the timber is eleared off, is un- 
fit for cultivation, and net lands, though beavily timbered, wliere the suil is 
susceptible to cultivation." 

The act in terms makes no référence to broken, rugged, or mountain- 
ous régions, and does not allude to the condition of the soil, after the 
removal of the timber; and I ara notaware of any rule or reason requir- 
ing the court to so construe the statute as to enlarge the limitation which 
it imposes, or narrow its application so as to exclude ail lands in the 
atates and territory named, except the inaccessible portions in the broken 
and mountainous régions. Forthe production of valuabletimber, strength 
and fertility of the soil, and conditions favorable for the growth of végé- 
tation, are necessary, and there are no timber-lands in this state which 
will not, after the removal of the timber, yield crops of végétation, 
grains, and fruit, and there are no broken, rugged, or mountainous ré- 
gions unfit for cultivation where valuable timljer can be found; and to 
give the statute the construction contended for makes it a self-contradic- 
tion,' and impracticable, and thereby nuUifies it. It is plain, also, upoa 
the face of the statute that congress intended that it should be under- 
^»od according to the ordinary meaning of the words and phrases used. 
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The intrôductory words in the fii-st section are "that surveyed public 
iands oftàe United States * * * may be sold. ^ * *" This 
lahguage of thé stàtUte itself cames a direct contradiction of the asser- 
tion made iii the opinion of Mr. Secretary Teller, above cited, that the 
act contemplâtes such timber-lands as are found in broken, rugged, or 
mountainous régions. The act was made to go into immédiate effect 
upon its passage, and by its terms it embraces and authorizes the sale 
of surveyed latods, which are not to be found in broken, rugged, or 
mountainous régions; for it is a matter of history in this country that 
settlëments aiïd improvements usnally précède the surveys, and it is a 
inatterof continuai com plaint that the government fails to extend its 
surveys as rapidly as the agricultural, lumbering, and mining industrial 
ènterprises of the country demand- and it is a matter of common knowl- 
èdge that the reniote and mère inaccessible régions, where the land is 
uhfit for cultivation, hâve not been surveyed, and no provision for the 
survey thereof appears to bave been contemplated, To fairly interpret 
this statute, the gênerai descriptive features of the country to which it 
applies rhust be taken into account. In each of the states named there 
is' a diversity of climate, timber, soils, and natural formations. This is 
especially true of Washington, which may be taken as représentative of 
ail, for the purpose of a more minute and particular description. Within 
this State are mountains, plains^ hills, valleys, rivers, lakes, seas, forests, 
prairies, and mines of coal, irotî, and almost every kind of minerais. 
It is divided by the Cascade range of mountains, running north and 
"soUth ' across its entire breadth. East of the mountains the country ia 
generally timberless, and the land is good, and easily brought under cul- 
tivation: '. However, it is Odt ail of this description. There are in this 
part of the state small areas of timber of good quality, and Ihe land is 
of inferioT^uality for agricultural purposes, thoiigh not barren. Thèse 
limbered tracts answer thè'descriptiôh in the statute of lands, unfit for 
culfivâtion, and chiefly vMuâblè for timber, and they are within the 
limits of the public surveys, made and being mâde aS rapidly as appro- 
priations can be obtairied for the purposé. AU of the State west of the 
mountains is à timbered- région, though therè are a few small prairiesi 
The river bottoms and valley lands, having a rich alluvial soil, is con- 
sidered good farming land, although in its natùral state it is covered by 
a dense growth of aider, ash, eottonwood, and maple timber, which is 
tselul and Valuàble for fuel and many other purposes. The stumps and 
roots of this timber soon decay aftér the trees are eut down, and in two 
or three years' time they caii be easily and cheaply removed and the 
lànd then yields bountiful crops of vegetables, grass, hops, grain, and 
•fruits. Fortunes hâve been made out of the produce of comparatively 
small farms of this quality of land by men who, without capital, took 
'the land in the rough, and by their own hands improved and cultivated 
it. This class of land, although valuable for timber, is not chiefiy so, 
and is not unfit for cultivation, because it can be profitably cleared, im- 
proved, and cultivated. The most valuable timber, however, grows 
■upon hiliy 'and stony land. Fir and cedar stùmps and roots will re- 
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main many years without decaying, and cannot be got rid of without 
tiiuch iabor or great expense; and the soil of sach timber-lands is notso 
rich, and will not yield so abundantly, as that which I bave previously 
described, yet will, when cultivated, produce the same kind of crops. 
After removal of the valuable timber, and while the stumps remain, it 
is readily convertible into pastures, but is nnfit for cultivation, because 
it cannot be at once made tillable without an expense greater than ils 
value for agricultural purposes. Such land is chieiiy valuable for its 
timber, and vast areas of it are to be found within the limita of the sur- 
veys. It is the character of land contemplated by this statute, and is 
as much subject to sale nnder its provision, if situated in near prox- 
imity to navigable water, or a farming community, or a city, or a rail- 
road, as if it were in some remote, broken, rugged, and mountainous 
région. To a person acquainted with this country, this class of land is 
as readily distinguished from the aider bottom and valley lands, which 
are considered valuable for cultivation, as a forest is distinguished from 
a prairie. 

The évidence before me leaves no uncertainty or doubt as to which 
class the tract conveyed by the patent to Budd belongs. On the part 
of the government, eight witnesses hâve testified, proving that the land 
can be cultivated after the removal of the timber and stumps ; that it ia 
similar to other lands in the immédiate vicinity, occupied by settlers, 
who each cultivate small tracts thereof; that in their opinion the landis 
valuable for agricultural purposes ; and that the land is covered with a 
crust of leaf mould, which is an excellent fertilizer. And to confirm 
this testimony samples of the soil and spécimens of the grain and grass 
grown by the settlers bave been introduced. Thèse witnesses show by 
their évidence that the tract, except about 15 acres, is timbered, and 
show nothing as to the value of the timber, except that there has not 
been any market or demand forit. This évidence is insufficient to war- 
rant the cancellation of a patent. But the défendants bave not been 
content tô accept a Scotch verdict. They bave met the issue with évi- 
dence of the most conclusive character. Thirteen witnesses were called, 
who testified that the soil is stony and inferior for farming purposes; 
that it:Con tains excellent fir and cedar timber, besides hemlock and an 
undergrowth of various shrubs and brush ; that the trees are large, tall, 
and straight and sound, and will yield from 50,000 to 150,000 feet of 
the best quality of lumljer per acre, — and this testimony and estimate 
is not controverted . The field-notes made by the government surveyor 
at the time of surveying the land, more than 25 years ago, describe the 
land as being stony and second rate, and the timber as fir, cedar, and 
hemlock, and the most convincing testimony of ail is a séries of 12 pho- 
tographs, taken near the centers of each légal subdivision of the tract. 
Thèse pictures exhibit, with unerring certaintyandfaithfulness, magnif- 
icent trees, standing so near together as to force each other to grow 
'Straight and tall. Thej'' satisfy the court that this tract is valuable and 
désirable for the timber upon it, and also that no man would be willing 
to subjugate this pièce of forest for the mère sake of cultivating it. 
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Bat few 'woids are needed totdisposo of the thîrd proposition. The 
évidence shows that there weré no valuable improvements on theland at 
the time Mr. Budd purchased it. • .Mr. Doherty, who at one time settled 
upon and attempted to impràvethé land, soon became diseouraged and 
abandoned it; his cabin became dilapidated and worthless, and ail bis 
other improvements, except the Uemnauts of a fencé, disappeared long 
prior to Mr. Budd's entry. 

The fourth reason alleged.for conceling this patent also vanishes upon 
an exaûiination of the evideheeifdr there is nothingto support the charge 
made in the bill, and explicitly denied in the answer, that prior to his 
application to purchase this land Budd entered into an agreeraent with 
Montgomery to acquîre the title for him. If such àh agreemént was 
made, the évidence certainly fails to show how, when, or where it was 
done; There is no direct évidence of such an agreemént, and the cir- 
cumstances shown lead only to a suspicion, not to a reasonable inference, 
mueh less to a conclusion. • Thèse circumstances, briefly narrated, are 
as foUows : (1) Mr. Budd gave a deed of the land to Montgomery within 
one month from the time of making final proof in the land-oflBce and re- 
ceiving the receiver's receipt. (2) About the time of this transaction 
Montgomery purchased a large numberof other tracts of land in the vicin- 
ity of this one, from persons who entered it as timber-land, and he was 
known to be in the market as a buyer of timber-lands in that locality . (3) 
A man named Whitespent a considérable time previousto thèse purchases 
made by Montgomery in exploring the lands, and represented hiraself at 
the time ias being in Montgomery's employ, and he acted as a witness for 
nearly ail of the parties who made entriesof timber-lands, and afterwards 
sold them to Montgomery, and he was also a witness for the défendant 
Budd in making his final proof as to this tract. These'are the only cir- 
cumstances shown by légal évidence within my opinion tending to prove 
the grave charge made against tlie défendant Budd of having falsely swom, 
in bis application to purchase this land, thathe did not apply to purchase 
the same on spéculation, but iâ good faith to appropriate it to his own 
exclusive use and benefit; and àat he had not, directly or indirectly, 
made any agreemént or contraOt, in any way or manner, with any per- 
son or persons, by which the title which he might acquire from the gov- 
ernment of the United States should inure, in whole or in part, to the 
benefit of any person except himself, when in fact he had previously 
contracted with Montgomery for a considération to acquire the title for 
Montgomery's benefit, and that the deed executed subséquent to thefinal 
step in perfecting his right to the land was in fact given pursuant to an 
agreemént made anterior to the initiation of said proceedings. 

Other testimony was întroduced upon the trial, which was objected to 
as incompétent and irrelevant, to the effect that Montgomery had at some 
time prior ta Budd's entry of theland visited that part of the country, 
and while there had advised one settler in the neighborhood to take a 
timbèr claim, assuring him that the claîm would be readily salable, and 
that he could make a bonus of at least $100 by the transaction ; and that 
Mr. White, above referred to, had promised another man a bonus of 
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$100, if he would secure a tiraber claim, and sell it to Montgomery, and 
that this party acted upon the suggestion, and did enter 160 acres of 
timber-land, and, after making his final proof, deeded it to Montgomery, 
and received therefor $100 from Montgomery, by a check, which was 
afterwards cashed at the bank, which sum so. paid was in addition to 
the amount necessary to pay for the land in the land-office, the land- 
ofSce fées, and ail expenses of acquiring the title, which Montgomery 
also paid. This évidence is immaterial, but I do not wish to rest my 
décision upon any mère rule of évidence or practice. I prefer to receive 
the évidence, and consider it for what it is worth, which is necessarily 
very little in this case. It was ofFered by the government npon the 
theory that it connected Montgomery with other transactions which were 
in fact fraudulent and against the government, and similar in kind to 
what is charged against him in this case ; and it is assumed that he may 
be found guilty of the spécifie offense hère charged upon évidence not 
proving, ortending to prove, the particular fact alleged, but goingto prove 
the commission of other offenses of a similar kind. But, evenifaÛthis 
be true, this évidence proves nothing, and does not in any degree tend to- 
wards proving anything material as against the défendant Budd. There 
is no évidence Connecting him with any conspiracy, so I do notsee how 
it is possible to draw from the circumstances shown by this testimony 
any inference that Mr. Budd was guilty of any such fraudulent conduet 
as that of Mr. Searle, the self-impeaçhed witness, who testified that he 
took a timber claim for Montgomery at White's suggestion for a bonus 
6f|iOO. 

Now, the njaterial question involved is not whether Montgomery was 
contriving to acquire tifJe to a large tract of land by évasion of the law, 
but it is whether the entryman — that is, the défendant Budd — was guilty 
of evading the law, or of perpetrating a fraud upon the United States, 
and whether he swore falsely in the affidavit which he filed upon apply- 
ing to enter this land ; for, if he acted in good faith up to the time of 
the issuance of the receiver's receipt, his right to the land then became 
perfect, and from that time the jt« dispmendi was in him, and, as against 
him, it cannot be contended that évidence of the misconduct of other 
persons, not shown to bave to hâve been acting in concert with him, is 
sufiicient to justify any inference whatever. This statute does not, 
by its terms, assume to obligate a person who acquires a title to land 
under it tp keep the land, or to control his use or right to dispose of it 
for any period of time after he shall hâve complied with its provisions 
in perfecting his right to it. It only requires good faith on the part of 
the purchaser, and it is intended to prevent the acquisition of land from 
the United States at a wholesale rate by individuals or corporations, by 
using individual persons, who do notacquireit of their personal volition, 
but simply as médiums for the transmission of titles from the govern- 
ment to land-grabbers ; and to efifect this object the law goes no further 
than to prohibit entries by persons who bave, prior to the filing of their 
applications, bound themseîves by contracts. 

Upon a careful examination of ail the testimony, and in the light of 
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ail the facts shown by the record, I conclude that there is àa. entire ab- 
sence of testimony of the commission of any fraud or évasion of tbe laws 
of the United States, or of any such wrong on the part of the défendants 
as to justify the court in granting the relief prayed for in this bill. Let 
there be a decree in favor of the défendants. 



Walsh V. WoLF et d. 
(CireuU Court, D. Minnesota. October 25, 1890.) 

PlBADING — COMPLAINT— DESCEIPTION OÏ FIAOE. 

In an action for personal Injuries received by a ohild while pla^ng wtth a deto- 
natiiig cap uSed to explode dynamite, an allégation in the complaintthat défendant 
deposited the caps on the premises of plaintifC's f ather, at a designated number and 
Street, suffioiently desorlbes the place, without stating speciflcsUly on wbat part of 
thè oremlses the caps were deposited. 

At Law. Motion for new trial. 

Erwin & Wellington, for plaintiff. 

Davis, Kellogg & Severance, for défendant. 

Nelson, .T. I find nothing in this case that would justify me in grant* 
ing the motion for a new trial. Défendants' négligence was found by 
the jury to be the proximate cause of the injury çoçaplained of. Thé 
défendants could not hâve been misled by the allégation iii the com- 
plaint. It was not necessary to aver any more specifically the place oii 
the premia39 of plaintiffs father where the fulminating caps were placed. 
Witnesses were iiïtroduced by défendants, and â map to show that the 
water-pipes were not piled up or located on the alléged premises. There 
was conflict of évidence, and the jury found against the' défendants upon 
the weight of plaintiff 'â testimony. The case wàs fairly tried, and the 
law correctly given. The tenth request was properly modiûed.. The 
newly-discovered évidence is cumulative, and not sufficient to Warrant a 
new trial. It is true, as counsel states, that new tjials are granted in 
the discrétion of the coUrt, but such discrétion must be a légal one; and, 
when no satisfactory légal reason can be urged in favor of the motion for 
a new trial, it must be overruled. Such is iny duty on this application. 

Motion denied. 
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KoHN et al. V. Melcheb. 
(Circuit Court, S. D. lowa, W. D. October 7, 1890.) 

1. CoNTBACTS—VALiDtTT— Public Polict— Intoxicating Liquob. 

Where llquor is Bold to a pharmaoist for the express purpose of enabling Mm to 
retail it as abeverage, in violation of law, the priée of sucli liquor cannot be recov- 
ered by suit, even tbougb the Raie itself was not illégal. 

8. Intoxicating LiQtJOK— Construction op Statutb. 

Code lowa, § 1550, which providea tbat payments made for intoxicating liquor sold 
bi violation of the prohibitory law shall be deomed to bave been made upon a prom- 
ise of repayment, does not apply to payments made by a reglstered pharmaeist for 
liquor intended to be sold by him contraby to law, and which he purcbases in the 
original packages from a résident of another state. 

At Law. Action on notes and counter-claim. 
Wright, Baldwin & Haldane, for plaintiffs. 

Lehmann & Park, Rockafellow dt Scott, and WiEard & Fktcher, for de- 
fendant. 

Shikas, J. In this cause the parties waived a jury, and submitted 
the case to the court. The évidence shows the foUowing facts: 

(1) The flrm of Kohn & Adlér, plaintifEs herein, are now, and for years 
past hâve been, engaged in the business of selling spirituous liquors at Whole- 
sale; the headquarters thereof being established at Bock Islaiid, 111., of which 
state the plaintiffs are now, and hâve been for years, citizens. 

(2) The défendant, during the period of time involved in this case, bas been 
a résident of Atlantic, Cass county, Ibwa, engaged in the drug business, hold- 
ing a permit from the county authoritiesto sell spirituous liquors for médic- 
inal, culinary, and sacramental purposes. 

(3) ïhat the défendant, under cover of his permit tosell for légal purposes, 
bas been engaged in the business of selling intoxicating liquors as abeverage, 
in quantifies to suit purchasers, or, in other words, bas been practically rnn- 
ning a sàloon in connection with his business as a druggist; the liquors sold 
being drunls on defendant's premises, or carried away, at the option of tlïe 
purchasers. 

(4) Slnce June 25, 1884, plaintiffs bave sold and delivered to défendants 
spirituous liquors to the amount of $3,840.80, upon which défendant has paid 
the sum Of $2,959.70, leaving a balance due on December 1, 1885, of $887.10, 
which is partly evûlenced by three promissory notes, — two bearing date Sep- 
tember 15, 1885, for $124.25 each, and the third bearing date September 20, 
1886, for $124.20,— executed by défendant, and payable to order of plaintiffs, 

(5) The liquors thus sold were contracted for and delivered as follows: 
Eveiy few weeks Edward Kohn, one of the plaintiffs, would visit defendant's, 
place of business at Atlantic, lowa, and défendant would tben and there con- 
tract with him for the purchase of such liquors as he then needed. The liq- 
uors so purchased would from time to time be forwarded from Rock Island, 
111., to Atlantic, lowa, by rail, being delivered to the railway company at Bock 
Island, 111. 

(6) The payments made upon the aecount were nsually made at Atlantic, 
lowa, to Edward Kohn in person, althuugh in sorae instances the sums paid 
were remittea by letter to plaintiff at Bock Island, 111. 

(7) Edward Kohn, and, through him, his said flrm, plaintiffs herein, knew 
tbat défendant was engaged in selling the liquors fuiiiisbed him in the man- 
ner already stated. 

(8) The défendant, in màking the monthly reports to the county auditor of 

v.43F.no.lO— 41 
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the sales, and profit thereon derived from the sales, of spirituous liquors, un- 
der the requirements of thestate s^tute, falsely. stated the amounts thereof, 
and the profit derived theréfrom, and Intentibnallj' èoncealed the fact thathe 
was engaged in selling spirituous liquors as abeveragfl, anfi pot solely for the 
four légal pnrposes contemplated by the provisions of tlie statute of lowa. 

(9) In otder po aid the défendant in comealing the îaflt that he was, in Vio- 
làtijclti oi^ thé lavvs bf Jowa, riinning an establishment wherein intpxicating 
liquors couldbe purchased and <JS.éd as a beverage, ié wàs agreed between the 
plaintiffs, represented by Ed ward Kohn, and the défendant, at Atlantic, lowa, 
tbattw» ittvoicea of the liqnorssoldto défendant by plaintiffs should be made 
and futnislied by the latter, one of whioh sbould show the actual priée agrëed 
tp bepttlAiwlthe liquors, and the other a higher flctiltipus price; the latterin- 
voice to be shown in case a question should arise between the county authorl- 
ties and the défendant as to the amount of profit realized by défendant in sell- 
ing under his permit as a druggist. It was likevtrise agreed that a portion, of 
the liquors sold should be shipped to Atlantic, to a flctitious consignée, soas 
tp^^id .in .poncealing the amount of liquors actually received by défendant. 
It was iilîewise agreed that a portion of the liquors sTiould be inclosed in boxes 
and barrels, in sueh a manneras to conceal tbe nature of the contents thereof; 
the marks placed thereon indicating that the contents were hardware, crock- 
ery'.'oi* gobds OtHer than liqUors. In pùréu'ftncé of the agreéràents thUs made, 
the plaintiffà did, from timwto timé, fumish to défendant the ftose invoices 
agreed; UpOn, and did ship a portion Of : the goods sold to défendant nnder a 
fictitloas; naiae. as consjgneee, and: did paok portions of the liquors and so 
BiaxktheiQ as. to conceal tbe real nature of their contents. 

(10) The liquors sold to défendant by plaintiffs, wlien received at défende 
ant's place iof business at Atlantic, lowa, were not sold byhim in the original 
paolsagestrbBt the packages wt>re opened. >Qd the contenta retalled in small 
quantitieSi wliich facts were knowntO: the plaintiffs. 

(11) Plaintiffs brought tliis suit to the March term, 1886,:Of this court, to 
recoveiithe. amount dueupun the three proraissory notes hereinbefore de- 
serlbed^ and a balance of an opeâ account; the total sum claimed to be due 
belng «tiB7»10,i with interest. 

( 12) ;1he [défendant, by answer. pleads the illegality of tbe sales under the, 
prohlbitcoy liquor law of the state of lowa, and by a counter-claim seeks to 
recover judgmentin the sum of $6,396.09 against plaintiffs for moneys alleged 
to hâve beempaid to plaintiffs for liquors sold by plaintiffs in violation of the 
statute of lowa, and under the circumstances recited intbeforegoing flndinga 
of fact; the illégal agreements set fortb in the ninth findiog being expressly 
deolaredtippn in said counter-claim. 

In support of the right of recoveryion part of plaîntiflfs, it is argued 
that the casé of Ii«% v. flbwdm, 135 Î3. S. 100, 10 Sup. Ct. Rep. 681, 
establishe» the right of plaiïitiffs to makë the saleSof liquors to the dé- 
fendant;' that in makingsuch sales thëyiiyéré acting under thé protection 
of the commercial clause of the constitution of the United States; and 
that the pTOfllpitory liquor laiV; pf lowia cannot te inyokedto defeattheir 
right of recovery. If the facts of the case presented no other question 
thah that of ai citiïen of Illinois importirig liquors into lowa, and selling 
the satiié iQ tlké original packages, then the doctrine announced in Lmy 
y. ifardm would apply. 

Tiiieto'iSj ^o^eyer, anb'iher question whioh fàirly ai"is,es OQ tl^o undis- 
puted facts of the case. For years pàst, it has been th« established 
policyiofithestate of lowa to forbid thei sale of intojcicating liquors for 
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use as a bevèrage. Provision hàs been made for the sale of such liquors 
for certain named uses, and to cover that end the statute provides for 
licensing parties to make sales of liquors for lawful purposea. It bas 
also been the settled polioy of the state for years past to regulate the 
business of pharniacists, 60 far as the same includes the compounding 
andsellingof medicines, poisons, and intoxicating liquors. In 1882 the 
législature passed an act providing for the examination of parties desir- 
ing to carry on such business, for the issuingof certificates to those found 
compétent, défini ng the duties of such pharniacists, and expressly for- 
bidding such registered pharmacists from selling intoxicating liquors as 
a bevèrage. To authorize pharmacists to sell liquors for mechanical and 
otherlegal pùrposes, they are required to procure a license for that pur- 
pose, undèr the provisions of the statute regulating the sale of liquors. 
As a means îooking to the prévention of the abuse of the license to sell 
liquors for légal purppses, the statute reqaires the party holding the 
license to make stated reports to the county auditor of the quantity of 
liquors sold by him, and the price thereof; and the statute regulating 
pharmacists makes it a pénal offense for one engaged in such business to 
sell liquors for use as a bevèrage. It appears from the évidence in this case 
that the défendant, who was a registered pharmacist, constantly and inten- 
tionally violated the provisions of the statute in question, and, under the 
guise of carrying on the business of a registered pharmacist, he engaged in 
the business of running a saloon, selling intoxicating liquors by the drink 
or other quantity to suit purchasers. The plaintifTs well knew the pro^ 
visions of the laws of lowa above referred to, well knew thaï the défendant 
waâ violating the same, well knew that the liquors sold to défendant were 
to be used by défendant in the violation of the lawsof the state, well knew 
that défendant, to carry on said business, was compelled to perjure him- 
self in making oath to the monthly statements furnished the auditor, 
and with this knowledge the plaintiffs in lowa contracted, from time to 
time, to sell the liquors in question to défendant, and agreed to aid him 
in such wrong-doing by furnishing double invoices, one of which, by 
falsely stating the price of the liquors, would sustain the perjured state- 
ments made by défendant to the auditor; andfurther agreed to shippart 
of the liquors to a fictitious consignée, and to so pack other portions of 
the liquors as to conceal their real nature, — ail of which agreements were 
carried out by plaintiffs. By aiding the défendant in thus violating the 
laws of lowa, the sales made by plaintiffs would be increased; because 
the larger the business of défendant in this particular, the greater need 
of purchasing from plaintiffs. To recover the balance due from défend- 
ant, and resulting from transactions of the nature indicated, the plain- 
tiffs now âsk the aid of the court. 

It is refused. One who has actively participated in a transaction 
which involves a violation of the statutes of the state, or the commissioh 
of acts contrary to well-recognized public policy or to the criminal laws 
of the state, or which are injurions to the public morals, cannot success- 
fuUy invoke the aid of the judicial tribunals to euable him to secuie the 
results ofhis wrong-doing. 
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In Hanauer v. Doane, 12 Wall. 342, it was held that an action would 
not lie for the price of goods sold with knowledge that they were in fact 
purchased. for the Confederate states government, and in the opinion is 
cited approvingly the language of Chief Justice Eyre in lAghtfoot v. 
Tenant, 1 Bos. & P. 551, that "no man ought to furnish another with 
the tneans of trangressing the law, knowing that he inteuded to make 
that use of them;" and, in summing up the conclusions reached upon a 
considération of the authorities, it is said: 

"The whole doctrine of avoiding con tracts for illegality and immorality is 
founded on public policy. It is certainly contrary to public policy to give the 
aidof the courts to a vendor who knew that his goods were purchased, or to 
a lender who knew that his money was borrowed, for the purpose of being 
employed in the commission of a criminal act, injurious to Bociety or to any 
of its members." 

In 2Hst V. Ohild, 21 Wall. 441, a contract for the performance of lobby 
services in aid of a bill providing for payment of a claim against the gov- 
ernment was held void, it being said that — 

"tn our jurisprudence a contract may be illégal and void because it is con- 
trary toa constitution or statute, or inconsistent with sound policy and good 
morals, Lord MANSFiEiiD said: <Many contracts wbich are not against 
morality are still void as being against the oiaxims of sound policy. ' It is 
a rule of the common law, of universal application, that where a contract, 
express or implied, is tainted with either of the vices last named, as to the 
considération or the thiug to be done, no alleged right founded upon it can 
be enfoiced in a court of justice." 

In Meguire v. Corvnne, 101 U. S. 108, it is said: 

"Frauds of the class to which the one disclosed belongs are an unmixed 
evil. Whether forbidden by a statute, or condemned by public policy, the 
resuit is the same. No légal right can spring from such a source." 

In Teal v. Walker, 111 U. S. 242, 4 Sup. Ct. Rep. 420, it was held 
that a contract between the mortgagor and mortgagee in Oregon, to the 
efFect that upon default in payment the possession of the premises should 
be surrendered to the mortgagee, was contrary to the settled statutory 
policy of that state, which secured to the mortgagor the possession of the 
property until after foreelosure and sale; and, "although not expressly 
proh;bited by law, yet, like ail contracts opposed to the public policy 
of the state, it cannot be enforced." 

In Gibbsv. Gaa Co., 130 U. S. 396, 9 Sup. Ct. Rep. 553, it is said: 
"The distinction between malum in se and malum prohibitum has long 
since been exploded, and, 'as there can bè no civil right where there can be 
no légal remedy, and there can be no légal remedy for that which is itself illé- 
gal,' (5a«fc v. Owens, 2 Pet. 527,) it is clear that contracts in direct violation 
of statutes expressly forbidding their exécution cannot be enforced." 

The statute of lowa expressly forbids a registeréd pharmacist from 
Èelling intoxicating liquors as a beverage, and makes a violation of the 
statutory prohibition an offense punishable by a fine. ,, The plaintiffs 
and défendant combined together to évade this statute, resorting to fraud 
and perjury to accomplish that purpose, and the selling the liquors, fur- 
nishing false invoices, forwarding the same to a fictitious consignée, and 
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in concealed packages, were ail parts of the illégal transaction of which 
plaintiffs are now seeking to recover the fruits. The entire transaction 
between the parties, in ail its steps, is tainted with fraud and perjury, 
and was intended to aid défendant in violating the settled poli"" mvl 
statute of the state, in forbiddinir the sale of intoxicating liquors as a 
beverage, and the maintenance of a saloon under the guise of a registered 
pharmacy; and no right of action can be based upon such a transaction. 

Upon the matters declared upon in plaintiffs' pétition, for the reasons 
stated, no recovery can be had, and the like resuit folio ws as to the 
counter-claim filed by défendant. Section 1550 of the Code of lowa 
proyîdes, in substance, that ail payments made for intoxicating liquors 
sold in violation of the prohibitory law are deemed to be without consid- 
ération, and to hâve been made and received as upon a promise to repay 
the same on demand. If the sale made by plaintiffs had been held void 
by réàson of the express provisions of the prohibitory statute, then it 
might well be that payments made therefor could be recovered back. 
Section 1550 of the Code refers only to the provisions of chapter 6, tit. 
11, thereof, known as the "Prohibitory Liquor Law," and does not in- 
clude the statute regulating pharmacists. 

If the défense to plaintiffs' action was based solely on the fact that 
they had niporfed inlo lowa, and sold to défendant in original packages, 
intoxicating liquors, then, under the doctrine announced in Ldsy v. 
Hardin, the court would have-been compelled to hold that to importa- 
tions of that character the statute of lowa was not applicable; and, as in 
such event the plaintiffs would hâve had the right to sell the liquors, 
money paid therefor could not be recovered back. 

The ground, however, upon which the plaintiffs' right of action for 
the liquors sold is defeated is that the plaintiff's sold the liquors to the 
défendant as a registered pharmacist, well knowing that the statute of 
lowa regulating pharmacists forbade such pharmacist from selling intox^ 
icating liquors as a beverage; and, in order to aid défendant in evading 
the statute, they forwarded the liquors in concealed packages, to a fîcti- 
tious consignée, and furnished false invoices as a protection to défendant 
in making the false statement sworn to by him , thus actively aidiug de- 
fendant in the commission of perjury, as well as in other violations of 
law. 

The daim of plaintiff's is defeated, therefore, upon the ground of pub- 
lic policy, and not upon the provisions of the statute as such. Thia 
same principle defeats the right of recovery upon the counter-claira in- 
terposed by défendant. In pleading the counter-claim, the défendant 
recites the frauds, perjuries, and violations of law and good morals in 
which he and plaintiff's participated, and thus shows that, according to 
the ordinary rule, he bas forieited ail right to invoke judicial aid to re- 
cover back the sums paid by him in furtherance of the illégal business 
he was engaged in. Section 1550 of the Code, as already said, enacts 
that money paid for intoxicating liquors sold in violation of chapter 6, 
tit. 11, of the Code, may be recovered back; but it does not enact that 
money paid in the course of a transaction violating the provisions of the 
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ipbflKBBpy statute, or iqvolying tib^eçopinlission of tepeâted peijaries^ Cftïi 
ibe reçovered back by one; of tbfe wrong-doers. If the right to recoyer 
back; tbe sums paid by défendant J^as based solely upon the provisions 
of section 1550 of the Code of lowa, it would be questionabJe whether 
thi^ court would b,e justified in entertaining the counter-claim. This 
section is a part of the chapter of thg pode dealing with the subject of sales 
of iptoxiçating liquors, and in theenaçtment of the chapter the législa- 
ture was exercising: the police po^ecof the state. While the section 
authorizes the recovery back of m0ney,paid for intoxicating liquors sold 
cpntraryto tbe provisions of the statute, and thus éniables the vendee to 
niaiptain an action therefor, civil in, forni, yet it is entirely olear that 
tbe section was not enacted for the protection of the vendee. He is in 
ail cases a participant in the violation of the statute, and no ground ex- 
listB for legislating for bis benefit in the particular nanied. Tbe right 
toreco ver back nioneys paid for intoxicating liquors illegally sold was 
evidently conierred upon the vendee as a means ol deterring parties from 
S0}liiïg liquors contrary to the statute, and as a punishment in case the 
saleis.were in fact made, Jt is one of the provisions of the statute, adopted 
for tbe purpose of preventing violations of the statute, or,: in other words, 
itip an aid; to the enforceraent of one of the police statutes of the state, 
and the question is whether, under the décision of tbe suprême court in 
Wi?çpj,W T., -Zhswrance Cq., 127 U, S.. 265, 8 Sup. Ct. Rep. 1370, this 
court ojight to undertake the enforcement thereof. In the view taken 
of thp façts, it is not necessary to décide this question, as, irrespective 
thereof, good ground existS for holding that défendant cannot recover 
upon his counter-claim. 

Thfl conclusion reached is that plaintiffs cannot maintain tbeir action 
for the reasons stated , and judgment thereon must be in favor of défendant 
at çost of plaintiffs, and that tbe défendant cannot maintain bis counter- 
daim, and judgment thereon must be in favor of plaintiâs, at cost of 
défendant. 



SoUTHEBLAND V. NoETHEBN PaC. R. Co. 
ICireuit C&urt, D. Minnesota, Ootober 18, 1890.) 

HA.8TEIt ANB, PbBVANT— NBOLIGENCE. 

la an aotibn against a rallrdad compan^f or personal injurieB, the évidence showed 
that plaiattff was emplored by défendant to make up trains in its yard; that, wblle 
coupiing cars in the yara at nlgbt, his foot caught in a pile of ashes left on the 
track, caiisiQ^ him to fetU and be run ôver; and that it was the duty of tbe section 
. forémonito keep the traok olëar. Tbere was évidence that ashes were not usually 
duinped in tbç yard. Held, that the évidence justified a yenlict for plaiiiitiO. 

At Lftw. -.C^ motion for new trial. 
. iMcffoncdd & Barnard, for pltànûS. ' 

: J^ÀnC^wKi^t, /r., fur défendant. 
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Nelson, J. This suit ia brought to recover damages for injuries re- 
ceived by tha plaiatiff while working for .thé défendant as a switchman 
on a Irack called the "house track," in the yard at Missoula, Mont. He 
had charge of the yard crêW'on the nightwben injured in making up trains 
and taking out empty cars. In coupling cars, he caught bis foot in a 
pile of ashes on the track between the rails, wbichthrew him down, and 
the trucks of one of the cars ràn over him. The pile of ashes was about 
four feet long, and six or seven iiiches high, between the rails, and 
showed theappearanceof having been pushed down by the brakë-beams 
or sand-boards of cars running over it. The duty of the section foreman 
was to keep this track clear, and remove ashes if dropped upon it. Tt 
wassubnîitted to the Jury to. détermine from the évidence whether the 
heap of ashes was of an immense size so as to form an obstruction and 
interfère with the plaintiff in the discharge of his duty. The évidence 
was con:^icting abput the custom of dumping ashes in the yjard, but 
theré w^s évidence tending tb show that, at the time plaintiff worked in 
this 3'ard, and previous thereto, ashes were usually dumped at or ûéar à 
coal-shed, and not in the yard. The gist of the action is that the de- 
fendartt liras tiegligent in permitting its road-bed, which the plaintiff was 
compelled to go upon in the discharge of his duty, to become obstructed, 
and thus increasing, unnecessarily, the danger incident to his employ- 
mëht. - It is urged by défendant that the injury was occasioned either 
by the plàintiff's own négligence or by the négligence of a fellow-servant 
in thésame coramon employment, viz,, the négligence of the firemanin 
dumping âshes on the track, or the négligence of some person whose 
duty it was to keep the track cléar of obstruction. It cannot be .issumed 
from thé évidence that the situation which caused the plaintiff to catch 
his foot Wlïs apparent and obvious, and the question of plàintiff's knowl- 
edge of the condition of the track at the place of injury by the exercise 
of ordinary care was properly submitted to the jury. The court would 
not hàVe been justified in holding that the défendant was not liableforthe 
négligence of the person uponwhom the duty was imposed of clearing the 
tracks in the yard, if such négligence caused the injury; nor could this 
court properly say to the jury that the custom of dumping ashes on the 
track was known to the plaintiff, and, if it was an unsafe and careless 
custom^ it was a risk assumèd by him. The case of Mbert v. Oanal Oo., 
23 N. E. Rep. 1104, (N. Y. Ct App.,)relied upon by defendant's coun- 
sel, waâ decided on the authority of many New York cases, which the 
learued judge who wrote the opinion states "are ample authority for the 
opinion reached." I agrée with the text-writers on Négligence, Shearman 
& Redfield, (see note to section 234,) that in some, if not ail, of the citisd 
cases, the ruie seems to bave been erroneously applied to work of sUper- 
intend^nce. Motion for new trial denied. 
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Balkham et al. v. Woodstock Ieon Co. et al. 
{Circuit Court, N. D. Alabama, S. D. 1890.) 

1. Adversb Possession— Color or Titlb. 

Land belonging to th,e estate of a testatorwas sold by the admlnîstrator byorder 
of court in 1866, the widow becomîng the purchaser, and thereafter holding the 
land ùnder bUcIi saie until she sold the same to other parties. Helâ, that though 
the order of sale may, hâve been void, the deed in pursuance thereof , lor whioh the 
widbw paid a valuable considération, is sufflcient color of title to malse her posses- 
sion, and that of tliose claiming under her, adverse to the heirs. 

2, Limitations — Action pob Land. 

Where the heirs bring suit to recover such land in 1889, their recovery, under the 
iavvs of Alabama, is barrëd by the lapse of more than 20 years from the date of the 
sale by the administr^tor. 

At Law. 

In açcordance with the instruction of the court, the jury returned a 
verdict for. défendant. 

Japies H, Savage, Keîky & Smith, and Smith & Lowe, for plaintifFs. 

Knox & Bovm, Oaldwell & Johnson, D. 0. Blackwdl, and Brothers, Wil- 
lett & WHlett, for défendants. 

Bruce, J. This suit is in ejectment. There is an agreement in writ- 
ing as tathe facts in the case. The plaintiffs are the only heirs at law 

ofone Samuel P. Hudson, who died intestate on the day of August, 

1863. He was at the time of his death seised and possessed of the land 
in controversy, together with, other adjoining lands, and left surviving 
him a widow, Keziah A. Hudson, who died June 26, 1879. Prior to 
1866, one J. F. Grant was the regularly appointed administrator of the 
estate of Samuel P. Hudson, and took possession of the estate as sueh 
administrator, including the land in question. On the 20th day of 
March, 1866, James F., Grant, as administrator, und«r the order of the 
probate court of Calhoun oounty, Ala. , sold the land in controversy, sub- 
ject to the widow's right of dower, and at such sale Keziah A. Hudson, 
widow of Samuel P. Hudson, became the purchaser of the land in suit 
for the sum of $450, which ainount she paid to the administrator in 
cash , and he éxecuted a deed of conveyance to her of the property . That 
she, Keziah A. Hudson, was in possession of the land, at the time, and 
continued to hold possession of the same until the 28th of October, 1869, 
when she conveyed it to Sherman and Boynton, by deed in the usual 
form, and surrendered possession to the grantees Sherman and Boynton, 
who afterwards conveyed to Hill Jeffers, who in turn, in 1874, conveyed 
to the Woodstock Iron Company, défendant in this suit, who afterwards 
sold and conveyed the land to the Anniston Land & Improvement Com- 
pany, who in turn sold and conveyed it to the Anniston City Land Com- 
pany. AU thèse conveyances were in the usual form of deeds of war- 
ranty in fee-simple, and were duly recorded. James F. Grant, the ad- 
ministrator, died in the year 1878, and Alexander Woods, who waa 
probate judge during the administration of the estate of Hudson, de- 



BALKHAM V. WOODSTOCK IRON CO. 649 

ceased, died in the year 1878. This suit was commenced June 8, 1889, 
and is the second suit for the property between the same parties. The 
plaintiffs contend that they hâve the right to recover the land in suit 
upon the facts stated; that they had no right or capacity to sue until the 
terminatiôn of the life-estate of Keziah A. Hudson, who died June 26, 
1879, and the suit was brought within the 10 years uhder the statute 
of limitation of Alabama, which would not operate a bar until June 
26, 1889. It is not claimed by the défendants that the plaintiffs are 
barred by the statute of limitation of 10 years, but it is claimed by the 
dei'endants that the plaintiffs are barred by the lapse of more than 20 
years from the date of the administrator's sale of the land in question 
to Keziah A. Hudson, under whom they claim by a continuous, open, 
and uùehallenged actual possession of the lands under claim of title from 
March, 1866. There are other questions in the case, but it will be nec- 
essàry to refer tothemonly so far as they are connected with the ques- 
tion of the effect of the lapse of more than 20 years from the date of the 
administrator's sale to the commencement of the suit, coupled with pos- 
session under claim of title on the part of défendants, and those under 
whorn they claim, which is the décisive question in the case. 

The contention of the plaintiffs is that the sale by the administrator of 
the lands in question under the proceedings of the probate court, and the 
deed of conveyance by the administrator to Keziah A. Hudson, are void, 
and cannot operate to divest their title to the land as the heirs of Samuel 
P. Hudson, 

Twû objections to the probate court proceedings are mainly relied 
upon: First, that the order of sale which was granted by the probate 
court was not supported by testimony taken by déposition as in chan- 
cery cases, as provided by the statute of Aiabama in such cases ; and, 
second, that there was no order authorizing the administrator to make 
the conveyance of the property which he did make to the purchaser, 
Keziah A. Hudson. It is claimed by the défendants that in a collatéral 
attack of this kind the probate court proceedings are not assailable ; but, 
without discussing thèse questions, even if the contention of the plain- 
tiffs can be maintained, still the proceedings in the probate court are 
compétent to show the character of the possession of Keziah A. Hud- 
son, of the land in question, from the ti]ne of her purchase at the sale 
by the administrator. In the agreed statement of facts in the case it 
is said "that Keziah A. Hudson held possession of the land in con- 
troversy from the date of said deed by said administrator claiming to 
hold same under said purchase, and conveyance of said lands by said 
administrator, and in her own right, until she sold the same to Sher- 
man and Boynton," etc. She was the life-tenant, but she was more 
than that, and held possession iinder the deed of the administrator to 
the property, for which she had paid the considération of $450. Un- 
der such a state of facts, the deed of the administrator to her was at 
leastcolorof title, and, however vulnérable the probate court proceed- 
ings may hâve been, she was in possession, with an équitable right to 
the property, and that possession, and the possession of those claiming 
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uud^ir ber, ,re,maia8 unchall^Dged .until the :commencemjent pf the litigaT 
tic© on..t)ie pdrt of the» hejrs ofHudson,; whkh ,is more than 20 years. 
TJtie jjlaifttiffai pontend, howeyer;, that this possession ,thus maintaiued 
ç^nnot be I^eld to hâve been adyier^e to them, except from the idate of 
the (}€»th of Keziah À. Huî3son,;!the life-tenant, which occurred Jvine, 
Jh8j79:J. ^d aliija of authoritiea arecited to the proposition that the poa- 
^^^JLoa pf the lifi?-teiiaiït is-npt ^dveçee tp theremainder-man; that it is, 
i^i.fafit,;tiaesaiEiçpossession, andiUiat the rightpf entry of the remainder- 
0)^11 doesnol accrue unt^l tJie deatii of the life-tenaot ; çi^ng Pkkettv. Pope, 
74 -41a. 122,iajîd .many^labâipa and other authorities. Concède the 
^le, ,ajB stated, tp its fuH exteut, that the statute pf limitation^ of 10 years 
çap ppèrate no baryntil the 10 yea^s from the date of the death of thelife- 
,^9nânt bas ejcpired, still, dpeg itfollow that the 20'year rule could only 
begii) itprun from the date pf the death pf the life-tenarit? Wp bave 
jyat.seftn that Keziab A, Hudson wa8.;more than a life-tenant, and we 
a^-p ;not' dealing,^itb a case in;,whicb the life-tenant, bad simply and 
pnly a life-estate, an,d rigbt tp tbe. property, and undertpok : by deed in 
fe)^simpl,e ;tp, ppnvey the ^^^l ti% tP the property . , I do ,npt s^y that 
even in this case the, statute pf ,U?ii,tations pf 10 years iCould begin to 
rpu, befpre, the ] death , of the life-tenant. Still, does, it fpllow that in a 
case like; this tlie 20Tye?.r ijnle of: prescription does pot begin tooperate 
ijin^,] the death of thé Ufe-t?08nt? ; The plaintiffs conte^d that, in cases 
iW|^,9fe thç statt;ite pf liriait^tipiia ; pf, JO ijear^ could not. begin, to rnn by 
reason of the fact that the right of entry had not accrued to thp bçire, 
Ji,^,jlike jpanner, the 2G:ye£^^;|l;ulê cojildi pot, begin tp opei^ate. . If that 
vie^ pf ,the sjulyect -^^e C!p,i;reçt, it/\v^pu]d be , equivalept tp tvTP statutes 
pf lin:^itatioEf,r7f-pne 10 and )t]h,f5 pther 20 years, — -and; whatever would 
defeat thô; }.Ç^year statttté vfpuld alsp; defeat the 20-yeàr statiite; eo that 
th'ere could, bç; np pperatiop to the 20-year rule at ail, fôrin eyery case 
in wljich jthei 20i-year rule cpiil4 pperate a l?ar the 10-year limitation 
iWpuld,alrqady;have perfected thp bar. The statute of liniitation of 10 
years, ^nd; ^y'h^t may be çailed; thé "30-year rule of reppse," are différ- 
ent in tjl^eir na,twre and opération. The statute of limitation is avoided 
biy, ^îsability.jsuçh as infançy apd çoverture ; but the 20-year rule may 
^e;?.nd4s^ppliedeven where;diB$biUties exist. ■ • . -, 

; Thcicase, of Jïarmoïi v, lieflin, 54 Ala..563, was » case of the pur- 
chaspiOf pilaves frpm an adniipistratof ^t private sale,; forbidden by the 
statute, an4 where, after the;Iap?e pf 20 years, at the sujt of an ad- 
fliinistratpr d«6oniâ non, the. cjaurt say::; ,,;, 

>;, <*'Until bis appointaient there was iio party capable of suiiig, and the pos- 
8,ea§ipn,9f the défendant waa npt prptected by the atatute pf Umitations. It 
wastherefore inaiijted thçt présomption could not bedrawn. Thecourt, re- 
gai-qirig the presumption as more gênerai in its opération tbàn the statute of 
lîmiïiiicins, held the wàht of a p^ojier pàrty to sue would notoverturn it." 

, In the i^aipe îppiniop tbe case of McCarlriçyy. Bone, ÀO M&. 533, is 
qited» whe^e it is held that ipfancy and ;Ço,Yerture would not avail to re- 
rbuit the pxfiSHpaptiop. ; ;Ip JSaKmftn y- #o??man, 82 Ala. 389|, 2 South. 
|jjBR,iî[3^,;;tllJ^QWrtsay::...,;: :nh i,;r;; .ix ■'.... -, .' [.- ,.-^ ■/-,( ■;; 
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"The rule is one of presiimption, based on the brojid doctrine of prescrîp'i 
tion, and is not to bé rebutted. It has in view jthé peace and security oJ s&r 
ciety, and is applicable, as often held, to ail human transactions which are 
open to judicial investigation. The doctrine is' brôader and more coniprehèn- 
sive tlian a mère statute of limitations, althougU bà^ed uponi analogous prin^ 
ciples. " 

Thèse cases were not suite in ejectnaent, like the one at bar, but they 
show the différence between the application of the statute of limitations 
and the 20-year rule of repose. 

It is argued Ihat in cases of this kind the life-estate might continue 
during the wbole period of 20 years, and that in sueh case at no tinie 
could the heir bring his suit, and therefore could no lâches be imputed 
to him. The answer to that proposition is found in the case of Iran Go. 
V. FuUmvnder, 87 Ala. 587, 6 South. Rep. 197, where the supremie 
court of Alabanna say:. 

"The plaintilïs in the présent case, as reversioners, bad no right, as w6, 
bave said, to sue at iaw, but they had a right to go into a court of equlty to. 
retaaovetjie cloud from their titlecreated by the probate court proceedings." 

Plaintiffs' counsel strenuously attack this proposition as unsound itk 
point of; Jaw, and àU; elaborate brief on that subject is presented^ citing' 
Alabama and other authôrities. Without discussing or passing upo& 
this qve^tion I pfefer to rest my opinion' upon & différent ground.al- 
readyiindiçated, in part, at leaat, by what has been said: It is said that 
ail; statutes of limitations are based upon the theory of lâches, and oo 
lâches can be imputed to one while he has no remedy or right of acticitti 
And this proposition, as applicable to statiites of limitations, is à&a- 
ceded. But is it equally applicable to the 20-year rule of repose ib 
AJabiama? We haye already said that Keziah. A, Hndson was not only 
the life-tenant, but she ,was more than that, she was the purchaser at t'hei 
administratQr's salé, pakl the purchase price, and in tiie agreed «tate-; 
ment of l'acts it is said that she held possession of the laad in coûtro- 
versy t, * * * claimihg to hold the sarae under said purcHase, atid 
conveyance of said lands by said administrator, and in her own right; ' 
It is said that Keziah A. Hudson took mothirig by tibe said procëediteg 
in the probate court. But she at least parted with her m«ney, the pur- 
chase priée of the property, and it is certainly true that she bad a right 
to the property, or to have'iher money relunded; aud to say that Éeir' 
possessioi} wiîl be limited under such circumstances to her right as li 
life-tenant, and will be conclusively presumed to be friendly to the title' 
and right of the beirs. is a proposition which cannot be niaintainedi. ■ '■ If 
her possession, wa» not strictly and technically adverse to the heirsy it 
was at.le^tadyersary in its character, and had in it no élément of ad- 
mission of tiie title of the heirs. It is said that Keziah A. Hudsoii had 
the right to resort to a court, of equity to compél the heirs to èlect a ra*-' 
ificatioQor rescission of tlie contract of thé purchase of the property. 
There ig lin this suggestion a concession that lâches are chargeable' tO' diiô 
oj" the other of the parties, to this puit^ andithe idea must betbshift "thè 
bqr^ea, a;pçl chargé tbe;déféndqjitaiimit,h tha 4'uty of becomiug ^tot» bè 
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to the knS'm controversy. It cannot be maintained, however, that one 
who hôMs lands under a bad or defective légal title, but who bas an éq- 
uitable M^bt to the property, must, under the penalty of the imputation 
of lâches, go into a court of equity to perfect his title. In the case of 
Ruckman V. Cory, 122 U. S. 387, 9 Sup. Ct. Rep. 316, the court say: 

" ' Lâches,' the suprême court of Illinois has well said, ' cannot be imputed 
to one in the peaceable possession of land, for delay in resorting to a court of 
éqUity to correct a mistake in the description of the pretnises in one of the 
coiiveyances through wliich the title must bededuced. The possession is no- 
tice to aliof the possessor's équitable rights, and he need ,to assert them only 
when he may find occasion to do 80.'" Citing authorities. 

' This case and others might be cited to show the force and effect which 
courts are disposèd to give the fact of open, notorious, adverse possession 
ôf property, (real estate,) maintained for so long à period of time under 
color and claim of right. It may be said, and is'said in substance, that 
the logic of this proposition is that, even in a case like the one supposed, 
'^i[hèh ^he life-tenant should hold the ëntire period of 20 years, that the 
posaés'âôr of the property would bave a good title against the heir. But 
whethc the courts would go to this extent we need not say hère, for 
this is not a case like the one supposed. The administrator's sale under 
whiph défendants claim title was made March, 1866; and 20 years would 
carry the time to March, 1886. The life-tenant died in June, 1879; so 
that-from that time to the time the 20 years expired, a period of about 
7 years, there was nothing to prevent thèse plaintifTs from bringing 
their suit- - And it would seem the cleàr resuit from the authorities that 
in: suoh a case lâches will be presumed as a conclusion of law against 
them, and in favor of the aotual possessors of the property. There is in 
this case the lapse of a period of near 24 years, during ail of which time 
the défendants and those under whom they claim bave maintained actual 
possession of the land in question under claim of title entirely incon- 
sistent with the claim of thèse plaintiffs to the property. And it would 
seem , to be the clear resuit of the rulings of the suprême court of Ala- 
bama, in numerous cases covering the entire period of its history as a 
State, ;that in such a case the court will présume almost anything in favor 
of defeildant's title; that it will présume regularity in the probate court 
proeeedings under which title isclaimed; that it .will suppl}' missing 
links, in the defeildant's paper title, and will allow nothing to overturn 
the presumption in its favor, except évidence in the nature of admissions 
of plaintiff'Si title, which is not claimed hère. The following authorities, 
with .many others which might be noted, dre in support of the proposition 
above stated: McArthur v. Came, 32 Ala. 76; Matthetos v. McDade, 72 
Aia. 377; Kelly v.- Hancock, 76 Ala. 229; Gmon v. Ladd, 77 Ala. 223; 
Iron Cfe. % FvMermder, 87 Ala. 684; 6 South. Rep. 197. Thé Alabama 
casesBeemtô bave establisbed the 20-yearrule of repose as applicable to 
cases like, the one at bar in such a way as that it has beeome a rule of prop- 
erty in: this, state; and that being so, the fédéral courts sitting in this state 
are bouiid-to foUowit, under the principles settled by the suprême court 
of thejtjliited States in many cases, among which may he cited, Burgeaav. 
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Sdigman, 107 TJ. S. 21 , 2 Sup. Ct. Rep. 10. The cases cited and relied on 

by the plaintiffs' attorneys are mainly cases from other states, and, how- 
ever pursuasive they may be in such states, they cannot be held to be 
controlling hère, and they are, some of them at least, distinguishable 
from the case at bar in this: that the life-tenant had no other or greater 
interest or claim to the property than the bare life-estate, and undertook 
by the terms of his conveyance to convey an absolute title in fee to the 
property. That is not this case, unless it can be maintained, asargued, 
that Keziah A. Hudson took nothing by the purchase at the adrainis- 
trator's sale, — a proposition which we hâve clearly considered. If the 
rule of which we are speaking was less firmly settled by the décision of 
the court of last resort in this state, and the doorwas wide open, inviting 
«ntrance upon the investigation of the question as it has been decided in 
the fédéral courts, still it is believed that the plaintiffs hère would meet 
with no great encouragement. The suprême court of the United States 
has in many reported cases, though perhaps none like the case at bar, 
§iven little favor to stale demanda, or to parties chargeable with lâches 
in the assertion of their rights. The jury is instructed that, if they be- 
lieve the évidence, they will find for the défendant. 



In re Spickler. 
(OtrcMit Court, S. D. lowa, C. D. October 25, 1890.) 

COKaTITOTlONAL LAW — INTEBSTATB COMMERCE — DELEGATION OJf POWBB TO RBOTJ- 

LATB. 

Act Cong. 1890, known as the "Wilaon Bill, "which déclares that intoxicaling 
llqUors shall, on arrivai in a state, be subject to the opération of the police powers 
of the state, simply deflnes the time when imported intoxicating liquors shall be- 
come subject to state control, and is therefore not unconstitutional as being a délé- 
gation to the states oi thepower to regulate Interstate commerce. 

IHTOXICATINS LlQCOBg — SaLE IN Obisinal Fackaoes aftbb Pabsacib 6e Wilson 
Biix. 

lei*{/ V. Hardin, 10 Sup. Ct Rep. 681, did not déclare the prohibitory liquor law 
of lowa (Code, § 1523 et seq.) void under ail circumstances, but only that imported 
liquors remaining unsold in the original packages in the hands cf the importer are 
not subject to the jurisdiction of the state by reason of the commerce clause of the 
fédéral constitution. Therefore, on the passage by congress of the Wilson bill, 
which subjects to state police laws ail imported liquors as soon as they pass within 
the boundaries of the state, it became unlawful to sell such liquors in lowa with- 
out A re-enactment of the prohibitory liquor law. 

Habeas Cobpcs— When Issues — Debatablb Fédérai, Question. 

Whére it is a debatable question whether a stat« court deprived a person of his 
liberty oontrary to the provisions of the fédéral constitution, and the' point pre- 
sented by such action of the state court has not been flnally decided by the suprême 
court of the United States, the fédéral circuit court wUl not releasetbe prispner on 
writ of habeas corpus, but will leave him to présent the fédéral Question to thia su- 
prême court by writ of error. , 

Haèeas Corpus. 

I\ A. Charles, foi ^petitionet. 
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.i,,^aîMÏ,;iî>î) .ApetitioKbavjog Toem duly Sied ,iQ tjiis coTirt by E, E.. 
SpiçkliBï^-aYempg that he was mijïistly and illegally restmined and de-, 
:pfiv§dîi$^,:iiig3i)3erty by the .sheriff pf Carroll county j lowa, a writ oî ha- 
6éfl« :<?C!?yM8;;wa$, issued in his jjeltalfji^nd, in obédience to the mandate 
theçepf, tibe iÇheriff of Carrojl ç<?tm<a?-i brings the petitioner before this 
court, afld ret«ps, as the cftueeofhis détention, that he,the said Spick- 
ieti, was.by the; district court of Carroll county, adjudged' guilty of a 
çonteroptiiof court in violating aninjunction issued by that court re- 
strainipg hiui from selling iotoxicating liqnors contrary tpthe provisions 
pf the prohibitory law of the stafe, pud for such contempt he was fined 
and itnjjrijsoRed. * Evidence wbehaifof petitioner has been introduced, 
showing that the liquor sold waSSiip the original packages in which it 
was ifflported from Nebraska; the défendant doing business atCoon Rap- 
ids, GarruUf çqunty, low^, as agent for parties residing in Omaha, — in 
other WftiîdSi the petitioner runsfli-sftlQonatCQcmBapids, in which, as 
agept for parties in Nebr^ska, he eejtls intoxicating liquors in the sarae 
packages in which the same are put up in Omaha. The sales, for the mak- 
ing pf ïïhiçl^ he was fined and imprisoned, were madeinSeptember of thia 
year,'and aiter the ac^^ptipu Qftheaçt of cpngress knowjQ as the "Wilson 
Bill." The contention of petitioner is that the prohibitory law of lowa, 
as applied to imported liquors remaining in the original packages, had 
been declared unconstitutional and void by the suprême court of the 
United States in the case of Leisy v. Hardin, 135 U. S. 100, 10 Sup. Gt. 
Rep. 681, before the passage of the act of congress just cited; and that 
the passage of that act did niptljave theeffetet of re-enacting that statute, 
and that the state law is in fact no law, and can hâve no force or effect 
unless re-enacted by the législature, pf lowa. , In uiy judgment this is a 
misconception of the construction to be given to the ruling of the su- 
pareiflecourtiù LeisyiV. Hardin. Itcaftnotbe questioned that the statéof 
lowa, in thiç, exercise ofits police power, had^tlie^right to enactastàtute 
prohibiting the sale within its borders of liquors to be used as a beVer- 
age. Ifî&î^sj^^ Y. lowa, IS Wall. 129; Êéer Co. v; Mnsanchu»etts, 97, U. 
B,.2b{ Poster ViKa7mta,il2JJ.B^.%Q\,b Sup. ttj Rep. &; Mugler v. 
if<i«8»,«128'U.'S.i623, 8 SupiCtjEep.aTS. Thegistof the lowastàt- 
llto is cpnjteiE^.ifl the ppenii:^g seutenee of the fir§t section of thé chap- 
terof the Codedealingwith this Sùbject, being seôtipn 1523 of the Code, 
ahd it rëada j^^i^pllows: "Nb persbnshall manufacture, orsell, by hira- 
self, hisclerk,' steward, or agents directly or indireotly, any intoxicating 
llquorS, eicept as herèinalte* proV^ided;" The fpllowing portions of the 
chapter provide" the means for enforcing this enàctment, for punishing 
viplators of thelftw, and for the salé of liquors tbr certain specified pur" 
poses. I kïii^7i('of,h6 décision pfihe suprême court of the United States 
which holds that tîhe enàctment above cited was beydhd thépowerofthe 
state tp epaçt, pr tilîat it Àyas vpi4; by.ireftSPn of auy cbntràvening provis- 
ion of the,federal constitution. 

In Bowrmtn v. RnUway Co., 125 U. S. 465, 8 Sup. Ct. Rep. 689, 1062, 
the question waspresented whethersection 1553, of the Codeoflbwa, which 
in terms forbade any common carrier from.knowingly;bringing i^ithin the 
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state àny intoxicating liquors witbout having first receîved a certificatefrom 
the county auditor that the same were imported to be sold for a légal pur- 
pose^ was sustainable as an exercise of the police powers of the state; 
and it was held that thè effect of the section was to interfère with thé 
freedom of interstate commerce, and it was therefore void. In Leisy v. 
Jïariito thè facts were that Léisy & Co. weré sbown to be engagéd in the 
înanufàctUre of béer in thé state of Illinois; that they imported à quanl- 
tity thereof iiito the state of lowa for the purpose of séllifig the sàme in 
the original pàctages; that while in their possession nnsoM itwas seized 
tindef the orderof the state court, in a proceeding brought to ënforce thfe 
state îaw; that Leisy & Go^ thereupon replevied the béer; and thus the 
qUeStïoil was presented whether the béer was or not, in its then con- 
ditiôiïvliable to sei^ureaiïd confiscation ùiider the prphibitbry law of the 
stâété. ■ TliiË question was caMed to the sùpteme' court, and it was by 
tiiat'«bui't held that thé béer wa:» notliàblè tb seizui-è undér the Statute 
éf ilo^àj- tiiât the protection' of thè clause bf the fédéral constitution giv- 
i^ng coin^|ess pbwer to fegulate foreign- and interstate conamerbé T*as 

■tbrôWi àiwtihd the itiaportatiqn until thé importer ehoold bave sdld tHe 
'SBimé'în'tbe original ^âekàgéy, and thëreby caûsëd the importation tb 
béciûffiè à ^ït of the cîrttmon mass 6f the'prdperty within the state; and 
'tiiat' Wfeêii; tbis was dohe, then, and not-till then, woùld the property 
becbnifé lîable to bedettlt with undér; thé provisions of the state stàtute. 

•iilf the factsof that case hadbeén that the seizuré had not been niade 
tkâtil aftei'à sale of thé packages' by' thé itnpbrter, is it nbt clear'thât the 
Stip^eriie court would bave held that the samé wére then subjëct to the 
bf^èt'àtion of the state la\<'? The threé points decîded iii that case are: 
(1) Thàt thé commercial clause of the fédéral constitution prevents the 
statèsfrbni forbidding the importation of any article comirionly recbg- 

'iiîzèd aë ptopérty, ând not harniful or datigerbus in the condition iû 

' Whieh it is îmported. (2) That thé right of importation thus sectirèd 

• ptotects the property from the opération of state laws until thé inipôrtèr 
hascàused thé same to become intermingléd with the common mass 'df 
thé' prdpërty in the state, which ordinarily is effected by à sale iii the 
original ipdckages. (8) That it is for the cbngress of the United 'States 
tb deterâiiiie whether such imported property should or should not be 
refldfefed Bubject to the policé laws of the state at and from àny time 
priotto à sale by the importer in the original packages. ' 

Ih' the. Éowraan Case the suprême court was, called upori to décide the 
vàlidity of a particular section of thé statute, and, for the reasons Bta;ted, 
held it vdid. 

' IntheièisT/ Chsê there wàs not presented for considération the valid- 
ity bf iraiô or more sections of the statute. The real point fot décision 
was whethér the statute, as a whole,*-^that isy the prohibitiôry prihcd- 
ple, — ^éouM be made applicable to béer b* other liquorà iùjpbfted from 

"iaiothiér state; and itwàs' held that— ■■ '' :''.!^;"' ' 

' '"tr'ii'de'f irfiii'decisiùn MiBoioriian V.ÈatlWapCo:, supra, tliey hàd'tlie'rlglit 
to import this béer Into thestate; and, in the view wbich we hâve expressed, 
tbey had the right to sell it, by which act alone it would bocome mingled 
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in the common mass of property within the state. Up to that point of time, 
we hold that, in ttie absence of congressional permiRsion to do so, the stat6 
had no power to interfère by seizure, or any other action, in proliibition oi 
'importation and sale by the foreign or nOn-resident importer. * * * Tlie 
législation in question is, to tlie extent indicated, répugnant tothethird clause 
of section 8 of article 1 of the constitution of the United States, and therefore 
the judgment of the suprême court of lowa is reversed," etc. 

The décision in the T.Asy Case therefore does net déclare any section 
or particular portion of the lowa statute to be whoUy void, nor does it 
déclare the whole statute to be void under ail circumstances. What it 
did déclare was, that the efibrt to make the prohibitory purpose of the 
statute applicable to imported liquors remaining in the original packages 
unsold in the hands of the importer was répugnant to the commercial 
clause,of the constitution, and this for the reason that, until such im- 
portations had become intermingled with the common mass of property 
in the State, such liquors were not subject to the jurisdiction of the state. 
Neither intermsnorbyfeir inference, does this décision déclare that the 
lowa statute, in whole or in part, is void or unconstitutional, asapplied 
to liquors subject to the jurisdiction of the state. In the Bawman axià. 
the fimy Cases alike, the power of the state to regulate or forbid the sale 
of intoxicating liquors within its jurisdiction is fuUy recognized, and the 
eflf'ect of thèse décisions is simply to define the limitations of that juris- 
diction. The language of the state statute is gênerai in its terms, but the 
législature in enacting it must be presumed to haye intended it to apply 
to persons and property within the jurisdiction of the state. It is doubt- 
less true that it was the belief of the législature that the statute would 
be applicable to ail liquors within the boundaries of the state, but that 
belief grew out of a mistake as to the time when imported property passes 

: under the jurisdiction of the state in the exercise of its police and taxing 
power. It was not the;intent of the législature to pass an act to affect 
liquors before the same came under the jurisdiction of the state, but to 
control ail within the jurisdiction of the state. When the conclusion 
reached in the Leisy Case was announced, the extent of the jurisdiction 
of the state was made plain, and thus it was found that the statute of lowa 
was liniited in its opération and control to an extent greater than was 
anticipated by the législature. The ascertainment of the fact that broad 
and gênerai terms used in a statute are subject to the limitation con- 
tajned iu a constitutional provision in the state or fédéral constitution 
does not show that the statute is void, but only demonstrates that, in 

.the construction of the language found therein, regard must be had to 
the constitutional limitation. It is a fundamental rule that législative 
acts shall not be declared voi^ by the courts, if by any reasonable con- 
struction thereof such resuit can be avoided. If, by limitation upon its 
gênerai terms, the same can be fairly construed and so applied as to bring 
the statute within the constitution, and thus save.it from being in con- 
flict therewith, such limited construction should be adopted. It is en- 
tirely clear that the purpose sought to be achieved in the adoption of the 
prohibitory law of the state, giid the amendments theieto, was the regu- 
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lation of the traffic în intoxicating liquors, and to prohibit the sale 
thereof in the state for use as abeverage. There was no purpose on part 
of the State to undertake the régulation of foreign or Interstate conimerce 
as such, It has been determined, however, that, in the adoption of the 
amendments to the statute, the législature has, in effect, attempted to 
make the prohibitory law applicable, not only to property within the 
jurisdiction of the state, but also to importations before the same became 
subjeçt to state jurisdiclion. To this extent the law is void, and has 
been so held; but this does not mean that, as applied to property within 
the jurisdiction of the state, the statute is void in whole or in part. The 
true conclusion is that the statute of lowa remains in full force as to ail 
property within the jurisdiction of the state. This construction gives 
full force to the statute as applied to property within the jurisdiction of 
the state, and at the same time gives to the importer the full benefit of 
the protection afiforded him by the commercial clause of the fédéral con- 
stitution. If the sales made by the petitioner had been made before the 
adoption pf the act of congress known as the" Wilson Bill,"it might well 
be claimed that the provisions of the state statute could not be made ap- 
plicable thereto, and that the petitioner would, of right, be entitled to 
his discharge. In fact, however, the sales were made after the Wilson 
bill had become a law, and it is necessary to consider the effect thereof 
on the rights of the petitioner. 

It is said that this act of congress is itself void, for the reason that it 
assumes to confer upon the states the power to regulate Interstate com- 
merce. Such is not the purpose or effect of the act. It does not déclare 
that, the states shall, in gênerai or in any particular, bave the power to 
regulate Interstate commerce. It confers no power upon the states to 
legislate upon that subject. The act déclares that intoxicating liquors 
shall, upon arrivai in the state or territory, be subject to the opération 
of the police powers of the state. In the exercise of the constitutional 
power to regulate foreign and int«rstate commerce, congress has declared 
when such imported property shall become subject to the state laws. The 
states are not authorized to déclare when such importations shall become 
subject to state control, nor can the states in any manner change or af- 
fect the enaetment made by congress upon that subject. Congress can 
at any time abrogate or change the enaetment in question, and it is 
clearly a constitutional exercise of the power conferred on congress. 
It is apparent to every pne that at some time, or upon the happening 
of some event, imported property loses that character, and becomçs 
subject to the laws of the state; and it is for congress, which possesses the 
power to regulate commerce, to define the time or event which shall 
hâve the effect of subjecting importations to state control, and. this is 
what, is donc by the Wilson bill in regard to intoxicating liquors^ 

It is also earnestly contended that, granting the validity of the Wilson 

bill, the statute of lowa cannot be held to be in force, because it has not 

been re-enacted since the décision of the suprême court in Ldsyv. Hardin. 

. The thought is that the statute was then declared whoUy void, and 

that the act of congress does not impart life and validity to it. If it be 

v.43F.no.lÔ— 42 
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trtie tfet the statutë waS declared whOÏIy void, theô'it'fbllowîs that congress 
cannOt give it life. . No one claims that congress can adopt aprohibitory 
liquép !la,w for the state of lowa. The error lies iii' thë assumption that 
the àtatttte df'Iowa bas beén declaréd whoUy void. ' 

ï havB àttempted to maintain, in thie opinion, the- proposition that, 
after thé décision in the Leisy Gas&i the statutè of lowa remained in full 
force in relation to ail liquors within the police jtirisdiotion of the stâte. 
The l*figûagé ôf the sta:tute is broàd and comprèhensive, bat is heverthe- 
lesff sti^ject to the limitation imposed upon the policé îpbwèr of the state 
by thé provisions of the fédéral constitution, and must àlways so reoialn. 
!A11 the: stftté can ever do in this particular is to déclare the wiU of the 
stiate la i*eg«M to the sale of intoxicating liquors whèn the same coûie 
within the jurisdictioii'of the state. That it has already done in the 
stalate HoW in forCe. Thé state, under the Wilson bill, does not possess 
the powerto déclare when iûiported liquors shall be freêd from the pro- 
tectiori ôf the côintiiercial clause of the fédéral constitlition, and pass 
ufldèr the opération of the pdlioe powers of the state. Congress ctonOt 
cOnfèt thati power Upon the state. It la for congress to déternaîne that 
quéstioti.' 'Itis for the state to saywbat thè police régulations of the 
state shttU be fis "to liquors within the jttrisdiction of the state, and for 
cohgrèsB tô defiîiewhen orhow iiiiported liquors shall beCôme subjèct to 
state control. Whether the législation of the stàte ahtedates the action 
of CohgïesB îs trhollyinitïiaterial. '■ Gongrèès dëterrtiiheS whehimported 
property shall become siibject to the stâte lawB, and' éan at âiiy tiinë 
Change itheenfectment." "The states fegulate the sàlS ofproperty Within 
theii'juirisdictionj attd dàn at any tinae itiodifyttr change thèse police 
regulatioûBJ ' 'It' cannôt be true, bêcauëe congress to-day passes an act dé- 
clftfin^ that importatioiis shàîl beébiïie sùbjeét to State police or revenue 
lawe so sooh às' they paësthe boundarîëS of the statej that the state 
must, iii ôrdeT tomakeënch la vï'S' applicable therèto, at' Oiic^ re-ënaet 
sueh iàws; ' That cOuld only be réqUirëd upOn the theOry that the a'ctioti 
of con^ess #ai3 pémîissiyein its efieet; arid wâs ihtended to'ënable the 
state to détermine When itwould subject imported liquors tô State con- 
trol; but itisolear that such was not the purpose Of the Wilson bill. 
'That bill; upon its adoption jmade âûbjectto state policé laws ail im- 
ported iliqUOrè as jsoooaethey should pass within the boundaries Of the 
state. It Is not declarôd that sueh liquors shall be subject to thé police 
laws hereafter to bô passed,-but the déclaration is that sueh liquors shall 
"be subject to the opération and effect of the laws of sueh state or terri- 
tory enàcted in the exercise of its police poweïs," etc. It seems to me 
that thia énacttoent is so jJlain that it needs no construction other than 
to read it-ûs it is written, and it must therefore be the fact that, opon 
the adoption of the Wilô6n bill, imported liquors, upoh. their arrivai in 
lowa, beciame subject to the then ekisting police lawa of the state, just 
ith« sanie as though sueh liquors had beett manufactured iii lowa. Thus 
we are broughtbàck' tO''the question whéther, when the petitioner sold 
tlie liqUôrs' whi'Ch itî lis admitted he did sell, there Was then in force in 
' loWa à la# whicih màde it illégal- to sell liquors pfoduced in lowà for USe 
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àS a' beveragé. : There is suph a law upon the statute books of the state. 
If that law was iia fo;rc^ as to domesticliquors, it was iu force as to im- 
ported liquors. There is no middle ground in this matter. Unleçs it 
be held tbat the décision of the suprême court in Ldsy v. Hardin is to 
the efïect that the prohibitory law of lowa is wholly void, and cannot be 
enforced as.against domestic liquors, then it must be held that, aftep the 
adoption of the Wilson bill, iniported liquors becauie subject td its pro- 
visions. After the enactment of the Wilson bill, the matter of sale in 
original packnges ceased to be of any moment. When the imported 
liquors pass the boundary of the state, they then become subject to the 
law of the state, without regard to the character of the packages in which 
they are contained. 

It is urged in argument that it is necessary to hâve législative action 
on part of the state in orderto render illégal the sale of imported liquors, 
because it lyas held in the Lmy Çcwe that the importer had a right to sell 
the saipe in the original packages, and that, as there bas been no change 
in or addition to the statute of lowa since the date of that décision, such 
right çauststill continue. If the statute of lowa in terras excepted from 
its opération imported liquors, as it once did, there would be, force in 
the argument; but such is not now the fact. The language in the stat- 
ute iSjO? broad and comprehensive as it is possible to make it. It can- 
not be q^estioned that, in the adoption of section 1523 of the Coc^, it 
was the ii^tflntjof the l^egislature ^to absolutely forbid the manufacture or 
sale pf Hiny; jntoxicating Ijquors for use as a beveragé. This section was 
intended ItQîfltnd does apply to ail liquors, regardkss of the quœtion 
whethier the same are domestic or imported; and the suprême court of 
the lilnijf>d,§tates baSj ip several cases, upheld the validity of the law a.s 
applied to liquors within the jurisdiction of the state, but further held 
that it did not become applicable to imported liquors until the same had 
been, by the |mpoi:ter, sold* and thus made part of the common mass ôf 
the prppçrtysviil?jeotrto state contrpl; and thus the statute wa&limited in 
this particular. Thèse same décisions^ however, also e,xpressly déclare 
that it is çpt within, the power of the state to déclare by législation whçn 
imported prpperty becomes subject to, state control, nor to subject im- 
porta prqpevty to the opération of the state revenue and police statutes 
until it had Çeased to be an importation. The state possesses no more 
powér in this regard to>-day, than it did when thèse rulings were made. 
If thje législature should; now convene and undertake to deal witi;i the 
subject, what could it enaçt that is not now in force upon tlie statute 
book pf ,tbe, state? ; -, Çpuld it legally adopt an act deelaring that the sale 
of imported liquors by the importer thereof in the original packages is 
forbidden^? : ^yhen the state attemptedto so ehact, the suprême court 
held thai the iederal constitution forbaide, the exercise of such a powei; 
on paj;t;pfth^ state, and what bas since changed the force of this consti- 
tutipnid resJfificéon? Th^t:^hich prevented the state from legislàting oi^ 
thisjquQstionîbefpre thf passage of the Wilson, bill is in equal force ho^Yi 
Ail that tl)e state ean .do jsto déclare that, within the jarisdiction pf 
the ftate, iDi9;.ïiquws,, ifflgprted.pr, dqipesti^^ sh^ll be, sold or used as ft 
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beverage; and it is for congresa to déclare when imported liquors shall 
becbtne subject to the jurisdiction of the state in this particular. Under 
the division of powers created by our dual System of government, it is 
riecèssarj', in order to control the sale of imported liquorS, that there 
shbiîld be législation on part of both the state and fédéral governments. 
It is the province of the former to regulate or forbid the sale of ail liquors 
v^ithin the jurisdiction of the state, and of the latter to détermine the 
point of time when imported liquors become subject to the jurisdiction 
of the state. The state bas long since declared its purpose touching 
liquors within its jurisdiction, and no additional législation or re-enact- 
ment is needed to make plain the law of the state in that particular. 

If the législature, as suggested, should now undertake to legislate on 
this subject, with a view to preventing the sale of imported liquors as a 
beverage while in the hands of the importer, ail it could do would be to 
déclare thât no liquors could be legally sold for use as a beverage by any 
oné within the jurisdiction of the state; and that is the exact purport of 
the statu te now in force, and which iaas broad as it is within the power 
of thé slaté to make it. The case is siraply this: The petitioner is a 
résident of lowa, and therefore subject to the police laws of the state. 
Those laws déclare it to be a pénal offense to sell intoxicâting liquors for 
use as a beverage. In Septeuiber last, and after the adoption of the 
Wilsôii biH, the petitioner sold intoxicâting liquors for use as a bever- 
agëj ànd for so doing, in violation of an inju notion issued from the dis- 
trict court of CarroU county, he was brought before that court and fined 
ahd îtaprisoned. He now asks the court, by use of a writ of habeas cm" 
pus, to free him from imprisonment, on the ground that thé' liquors he 
sold wérè imported from Nebraska, and sold in the original packages. 
The ariswer is that since the passage of the Wilson bill imported liquors, 
upon théir arrivai in lowa, become subject to the prohibitory law of 
lowa, the saiiie as though they had been produced in lowa. The dis- 
trict court of CarroU county, as it had a right to do, upon a pétition duly 
presented to it, enjoined the petitioner from selling intoxicâting liquors 
in violation of the statute of lowa. Disregarding such injunction, the 
petitioner made sales of liquors for use as a beverage, and thereuponwas 
cited befote the district court to answer for contempt of court in violat- 
ihg the injunction, and, failing to excuse himself, was fined and impris- 
oned. 

I éntirely concur with the state court in holding that, as the sales of 
the imported liquors were made after the enactment of the Wilson bill, 
the provisicins of the lowa statute are applicable théreto, and that in 
making such sales the petitioner violated the statute ôf lowa. Purther- 
more, if I entertained doubt upon the principal question, or was in my 
own mind satisfied that the state court had arred in its construction of 
the law, I should not feel justified in releasing the petitioner from the 
effect of the judgment of that court. Thé way is open to the petitioner 
to présent the question to the suprême court of the United States 'by à 
writ of érrbr to the state court. He hàs thùs a mCaûs of correcting any 
error eommitied to his préjudice in thè'state court, by à direct appoiltd 
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the tribunal which we ail recognize as the paramount and final arbiter 
of ail questions arising under the fédéral constitution and laws. I do 
not question the existence of the power in the United States circuit courts 
to grant writs of habeas corpus wiien it is alleged that a person is deprived 
of his liberty by state action, contrary to the provisions of the fédéral 
constitution; but it is a power to be sparingly exercised. When it ap- 
pears that the petitioner is held under the judgment of a state court of 
compétent jurisdiction, before this court should grant him a discharge, 
it should be made to appear that the illegality of his détention is beyond 
fair question; and in ail cases wherein the pivotai point has not been 
fiually decided by the suprême court, but stilî remains a debatable ques- 
tion, the circuit court should not discharge the petitioner, for this would 
be simply converting the writ of habeas corpus into a writ Of error, by 
means of which this court would be asked to review the judgment of the 
state court upon a debatable question of law arising under the fédéral 
constitution, but which it was the duty of that court to investigate and 
décide. In such cases, the fédéral question can be readily pxesented to 
the suprême court, and, aa there exista this plain and proper remedy, it 
should be followed. When the question has been finally settled by the 
suprême court, if the state courts should refuse to foUow the construc- 
tion given by the suprême court to the fédéral constitution, and, disre- 
garding such construction, should sentence a person to imprisonment, 
then the duty of the circuit court to grant relief by means of a writ of 
habeas corpus would be plain; but, until that improbable Contingency 
arises, the writ should not be executed in cases like that now before the 
court. 

For the teasons stated, the writ is discharged, and the petitioner is 
continued in^ custody of the sheriff. 



Ex parte Ulrich. 
(Ûireutt Cmirt, W. D. MissmM, W. D. September 80, 1890.) 

1. Hàbbas Corpus— Jcbisdiction op Fedbbai. Codrts. 

The district court of the United States bas no jurisdiction by writ oî habeas 
corpus to déclare a judgment of a state crimlnal court a nuUity, and dischar^e the 
petitioner from imprisonment imposed by it, where such court had plenarj' juris- 
diction over the person, the place, the onense, and tbe cause, and erery thing con- 
nebted with it. 

-2, Same — Reiiedt bt Appeai. 

In such a case, it is tha right and duty of the state courts to décide questions 
arising under tbe constitution and laws of tbe United States, and, if It errs in its 
rulings to tbe préjudice of tbe défendant, bis remedy is by appeal to tbe suprême 
court of tbe state; and. If that court dénies him any right, privilège, or immunity 
which be daims under the constitution of tbe United States, be can tiare bis writ 
of error to. tbe suprême court of tbe United States. 

Habeas Corpuf. On appeal from tbe district court, For former re- 
port, see 42 Fçd. Eep. 5$7. 
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On thé 13tK .dajfuof Juna,; 1890, thére was presented to the district 
court of, this diatrictthepetitidmdf Oscar Ulrich^ praying for a ^vrit of 
habea» cotyu». Thé petitioriCTlaliéged, in substance, thatat the January 
term, 189Q,:of the criminal côuri; bf Jackson county, Mo., thfe peti- 
tioner waa'indicted by the grand jury for the crime of bigamy. That 
his trial on said îndictment for said alleged offepae was set down for the 
2lBt of April,: 1S90, on which day; the cause was called for trial and a 
jury duly impaneled and swoîn and the trial proceeded with, by the ex- 
amination: of mtnesses for the state, until noon pf the foUowing day, 
when the. judge bf the court^ without the consent; of the défendant, ad- 
journed the cause until 9:30 o?cilock the next morning, and caused the 
j^titioner toi be committed to jail, for safe-keeping. That after the noon 
adjournment ot; the petitioner's case on the 22d, the judge of the court 
before whoïft.tbe petitioner wàsibeiug tried permitted a spécial judge, 
who had beeo, previously appomted to try another criminal case poud- 
ing in thei^wurt, to impanel another jury, and proceed with. the trial of 
said second, cause, and' to continue the trial thereof froni day to day 
njitil theieyening of the. 26th ofi Âpril, when it wasconcluded. On the 
morning: of ;the 28d of April, th©; prosecuting attbrney announced that 
the jury, an^'wiitoeâses in the petitioner's case «Fould be excused until 
2 o'clock Pi, 1^, df, that; day, at which hour the regular judge came upon 
the bench, andamiounced that the jury and witnesses in the case would 
be dismissed Mntil the next day at 1 ;30 p. m. That the next day the 
judge did net ôppear until 3:30 p.. m., and that hé thian announced the 
petition^îï^s eaae would notbe called until 1:30 Pw iik. the foUowing day; 
That at 2:30 o'clock p. m. the foUowing day the judge announced that 
thp .eaae.îyoïjld ;oot.be,caUed uâtil^lhe next mohaling ai 10' o'clock. 
That the next morning, which was .Saturdayv Ap^l 26th, the judge 
came on the bench, and announced he was feeling ill and not able to go 
on with the court, and thereupon discharged the jury impaneled to try 
the petitioner, and set the case down for trial the 26th of May, 1890. 
That the several adjournments of his trial from the 22d to the 26th of 
April were made and ordered'îtt his absence, and without his knowl- 
edge or consent, ^ndagainst^he, protest of^his, çounçej,, and that the 
jury were diiëhaïged agairist his prdtést. Thàt on the 26th day of May, 
the day to which his case had been.adjourned, it wag againcaUed for trial, 
whei^vipdn Wi? " petitioner filéd Jjiiiji ] ibotion fer a, disçh^rge and ia plea 
in bar of allifurther proceedings,,bàsed upon and bj^ reason of th© facts 
herdnbefdrè -fefet out," which mdtidh and plea thé jiidgë byer^uled, àijd, 
against the petitioner's protests and objections, ordered another }ury. to 
be impaneled j!]a«ïd« again ptec^di fh:e |iëtiïiôner op tr jgj for'^aid, alleged of- 
fense, â^d^',^'aLïesult thereof, th'fi'pèiLitioher was convicted, a new trial 
denied rbim>,,and he was sentenéfid ; td twd years* , iihpjigpnme|itj in the 
pénitentiàl^; ' 'Thè pètitiônçrj.tbésr'^pon présentedto the dietract' court 
his pétition for a writ of habeas corpvji, alleging his imprisonment was in 
viola tkoaijof tbéIfifthïEnd foutteentaJ aifeéndltfients t&thecdhstitntidh bf 
the United States, and prayiug to be discharged' tliirèirohi for thàt léa- 
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ifeon. The; ma'rghal of Jackson' cotmty,"who had the petitioner in Mis 
çustody, and upon whom tiie writ of habeas corpm waa served, made re- 
turn to tlje:writ, showing: that thé petitioner had been regularly indicted 
by the graild jury of the criminal court for Jackson county for thé crime 
iof bigamy, cdmmitted in said tounty, and that he had been duly tried 
on Baid indictment for said offense, and found guEty by the verdict of 
the jury, and sentenced for said offense by the court to two years' iiia- 
prisonmeait in the pehitentiary of the state of Missouri, and that the 
respondehtèad the défendant in his custody to eonvey him td the peni- 
tentiary in éxecution of that sentence. Upon hearing the case, the dis- 
trict court discharged the petitioner, froni which judgment the respofid- 
d6nt; appeaiedsto this court.: The opinion of the district court diô- 
charging thè petitioner is reportedi {Ex parte Virich,) 42 Fed. Eep^ 587. 
A,:M,'Stieothèi::,.ioTtheSta.te. : ; - -• ; . - .- 

: OKttettdm, jSiiesi <fc fi^eson, for appellee. '■ i 

; Çaii>wei#, J.; '■ As^^ming the truth of th« allégations ân-lheîJetitibn, 

the %st question to^ be detemîlîied is whether the ■ district court had 

jurisdiotion.jjyîa, writ of hàbifvs corpus, to dfiClare ; the ijudglnent of the 

,^tate çour| |a, ajjUity , apd ^isphârge the petitioner from the^imprisonment 

. imppsed ; by jfe,i t jrhe di$tï|cijcom;ts. of the Ilniïœd ' States do not pcs- 

sesS; jB^pyi ftupflpiçoryîpr ,îippftllate; jurisdIotioB oTOrùihe criniinsal courts 

of a, Êftatç,;:, Ngr cmy^eymijQf'h^ to.pèrform the 

office of a, wai^jsf errf>ï;09" ftppeïÉl., BJrrors in lawj hofwever numeroiïs 

. açd.;grop^,;(^mmitted by the trièl court ina.cause withiniitsîàurisdic- 

,,tipn,! çan qnly. be revieved bytappeal or writ of error dn ,the icbiïrt exer- 

ci^g, çupçEvispry or appéljate jarisdiction over thé; trial ooiurt in the 

pçirticvflar case, Jt is oftly wheje the trial «ourt ià ^yrithout jurisdietion 

of the person or the cause, aud a pârty isfeilbjectedto: illégal impris- 

pnB3,ent;io oonsçquence, that the wiit of habeas eorpu». may beiiivoked, 

and the party discharged frém the illegai «iîïiprisonment!. jSb parte 

WxUkin8,8 Pet. 103,7 I*et, 663;; Ex parte iLangeyiS. Wall. 163; Exparte 

Parfe, 93 U. S. 18; Bkpari^^oU, lOOU. S.371i Ex parte Ourtis,l(^ 

Vj. S, 371,1 Sup. et. Rep,38j;.;6J(. parte Gwa,:106 U. S. 52ij 1 Sup. 

et. Rep. 535; Ex parte, YarbrçugKUQ V.&.QBli 4, Sup.Gt. Rep, 152; 

É^ parte Cromh, 112 TJ<S,; 178, 5 Sup. Cti.Repj.ï9.6; Ex parie BigeUm, 

113 U. S. 328,5 Sqp. Gt. Rep.'542; Ex parte Wason,lU U. S. 417, 6 

Sup. et, Rep. 936; ExparU Harding, 120 U.. Sj 782, 7 Sup. Ci. Rep. 

786;^" re i>iri^„135 U. S. 443, 10 Sup. et. Rep. 760;. Jnre Wigbl, 134 

U. Si 136, 1,0 Sup. et. Rep. 487; Ilam Nidsen,, 131 U. S. 176, 9 Sup. 

et. Rep. 672; In re Coy, 127 U. S. 781, page 766, 8 Sup.: Ct. Rep. 

:1263:; , - 

; In; the case at bar, the criminal court of Jackson county hâd plenary 

juripdiction of the person, thie place, the offense^ and the cause, and 

everything co^neqted -with it. The petitioner Was indicted for violating 

atcrirainalstatute of the st*te.j ; The statute' defining ànd puniâhing the 

,qf^^mf> sFïisft yalivl IftW. ; TheiindictiïiéntflùËScieatlyjôharged thé-offense, 
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and the coBtt trying the petitîoner had jurîsdiction of hîs person, and 
exclusive original jurisdiction to try him on the indictment for the of- 
fense therein charged. Having such plenary jurisdiction, it was the 
right and duty of the state court to décide every question that arose in 
the case, from the beginning to the end of it. Possessed of unquestioned 
jurisdiction of the case, the court had the same jurisdiction and right to 
décide questions arising under the constitution and laws of the United 
States that it had to décide questions arising under the constitution and 
laws of the state. The state court is under the samé high obligations to 
support, construe, and give effect to the constitution of the United States 
that thjs court is, and an erroneous interprétation of the constitution of 
-the United States no more, affecta the jurisdiction of the court thaii an 
erroneous ruh'ng on any other question of law arising in the case. 
Whether the first jury was discharged without sufficient légal excuse was 
a mixed question of law and fact, to be determined by the court, or bj' 
the court and a jury, if the facts were disputed. It is umleniable that 
the court had jurisdiction to deterniine that issue. It was the only court 
that had jurisdiction to détermine it in the first instance; and, if it be 
conceded that the court deeided the question erroneou8ly,its jurisdiction 
o ver the cause was not thereby lost or in any degree impaired, and its 
judgment was notvoid, and is not open to collatéral attack. If the state 
court erred in its rulings onthis or any other question, to the préjudice of 
the petitioner^ he bas his remedy to correct the error. He can appeal to 
the suprême court of the state, and, if that court dénies him any right, 
privilège, or inlmunity which he claims under the constitution of the 
United States, he can hâve his writ of error to the suprême court of the 
United S tatesc This is the regular légal and orderly ihode of reviewing 
and revising the judgments of courts in criminal, as well as in civil, 
cases. The cases in which a United States court has jurisdiction, by a 
writ of habeaa corpus, to discharge a party imprisoned under the process 
or judgment of a state court rest on spécial grounds, which bave no ex- 
istence in this case. Among the cases in which such jurisdiction is exer- 
cised are cases where the state court is proceeding against an officer'bf 
the United States, for an act done in pursuance of his officiai duty, un- 
der the constitution of the United States or an act of congress, {In re 
\NeagU, 135 U. S.l, 10 Sup. Ct. Rep. 658, and 39 Fed. Rep. 833;) and 
cases where the state court, assuming to act by authority of a state stat- 
ute which is in conflict with the constitution of thé United States, and 
void for that reaSôn, imprisons a citizen for exercising a right guarantied 
to him by the constitution of the United States, (/w re Barber, 39 Fed. 
Rep. 641, and 136 U. S. 313, 10 Sup. Ct. Rep. 862; Ex parte Kieffer, 40 
Fed. Rep. 399; In re Beine, 42 Fed. Rep. 545.) But any extended 
or critical andlysis and classification of the cases in which this jurisdic- 
tion exists is rendered unnecesSary, in this case, by the décision of the 
suprême court of the United States in Ex parte Bigdaw, 113 U. S. 328, 
6 Sup. Ct. Eep. 542. In principle that case is on ail fours with the pe- 
titioner's^ and is décisive of it. The essential point is the same in both 
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cases. In that case, as in this, a jury was impaneled and sworn to trj- 
the prisouer, and the jury was afterwarda discharged by the court, against 
the prisoner's protest, before the cause was tried and submitted to thetn. 
The prisoner, against his protest, was again put upon his trial and con- 
victed, and sentenced to iniprisonment for five years. He thereupon 
made an application to the suprême court for a writ of habeaa corpus to 
release him from that imprisonment, on the ground that he had been 
twice put in jeopardy for the same offense, in violation of the fifth 
antendment to the constitution of the United States. That amendment 
applied to his case, because he was tried in a fédéral court of the District 
of Columbia; but it bas no application to the petitioner's case. The su- 
prême court refused to grant the writ. Mr. Justice Miller, who deliv- 
ered the unanimous opinion of the court, said: 

"But that court had jtirisdiction of tbe offense described la the indictiuent 
on which ihe prisoner was tried. It had jurisdiction of the prisoner, who 
was properly brought before the court. It had jurisdiction to hear the charge 
and the évidence against the prisoner. It had jurisdiction to hear and to dé- 
cide upon tlie défenses offéred by him. The matter now presented was one of 
tliose défenses. Whether it was a suflScient défense was a matter of law on 
which tliat court must pass, so far as it was purely a question of law, and on 
which the jury, under the instructions of the court, must pass, if we can sup- 
pose any of the tacts were such as required submission to the jury. If the 
question had been one of former acquittai, — a much stronger case than this, — 
the court would hâve had jurisdiction to décide upon the record whether there 
had been a former acquittai for the same offense; and, if the identity of the 
offense were in dispute, it might be necessary on such a plea to submitthat 
question to the jury on the issue raised by the plea. The same principle 
would apply to a plea of a former conviction. Clearly, in thèse cases, the court 
not only had jurisdiction to try and décide the question raised, but it is its 
imperative duty to do so. If the court makes a mistake on such trial, it is 
error which may be corrected by the usual modes of correcting such errors; 
but that the court had jurisdiction to décide upon the matter raised by the 
plea, both as matter of law and of fact, cannot be doubted. This article 5 of 
the amendments, and articles 6 and 7, contain other provisions concerning 
trials in the courts of the United States, designed as safeguards to the rights 
of parties. Do ail of thèse go to the jurisdiction of the courts? And are ail 
judgments void where they hâve been disregarded in the progress of the trial? 
Is a judgment of conviction void when a déposition has been read against a 
person on trial for crime because he was not confronted with the witness, or 
because tbe indictment did not inform him with sufflcientclearness of the nat- 
ure and cause of the accusation?" 

To the same effect is Ex parte Earding, 120 U. S. 782, 7 Sup. Ct. Rep. 
780, where it is held that the fact that an alien sat on the grand jury 
that found the indictment, and that the petitioner was denied his right 
to hâve compulsory process for obtaining witnesses in his favor, did not 
render the judgment void, and did not, therefore, give the court author- 
ity or jurisdiction to discharge the petitioner on a writ oî habeas corpus. 
The criminal court of Jackson county having plenary jurisdiction of the 
petitioner's case, neither the district court nor this court has any juris- 
diction to inquire into the regularity of the proceedings in that court. 
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Upon' tot eubjeet, as «relias thequestiÊin, j^Hethferihefoviïteçnth amend-r 
ftiieiitis tb be construed as a prohilntioiî oû the, siafes ^n^tlie state courts 
fïoaii^liïcing a pérsoli.rori trial twice for the satiie, offense,' the court ex-t 
pressèsmaofpinioli. ; j 

Th6'jiî<igthfentof the district couttis, lieversediand the.petitioneris re- 
manded to the custody of the statejauthprities, in exécution of the seur 
tence 6f:;the state court. ; There is notbing in the record fo show what 
order; & any, the district court maderundea: section 3 of rule 34 of the 
Bupremecourt, legulating appealsinijAdibcae corptM.qasesîbjit there seema 
tobe iio'iîièàsontoiapprehehd that the pejtitioner wiU pot; be forthcoming 
toanéiîrer the judgment of the stiate court. 

>NoTB. It bas been held in Snfflsod, QpcA ^reat considération, by tbe nnanlmou» 
judginent of ail. the judges, afflrmed on error In tbe exoheqner obâmber, tbat at oom- 
mbtiiàw alknkn aiày, in its disorâtiiôD. diiËbarge à:jury in a crimioal case before ver- 
dicï/^ndtbatrrtfiatâisÇretioniHnotrevieyraXe on error; and tba.! a défendant cannot 
avall bimself,4)f I an abuse oî t))fs discrétion')^ â,efeat a oonyiction cfnasecôtid triiiil^ 
■Winsçr y, Ûùeenj:L.'R. 1 <3. B. 889, 89tf. 'Uyoti ttie question oflthe construction of 
fbë' ïonrmiTtb amAttdment on fbe point sug^sted^but tiôt daddedv in. tbe principEa 
éasei'éee'Hortado v.CalifomiajllO 0. S.;6l6,4Silp. Ct ilep.,111, andfsarticularly wbat 
iftpaid on, pag«s,^ «nd 685. And in Bq Eenunler, 180 U. ^^. 448vi0 Sm. Ct. Bep, »S0, 
waereihe .yievrs pf Hr. J^stloéVUAT^HSws, ezprëss.ed oii pages 534 and E35 or Hurtado'à 
Casé,' Oré réÉQmëd bV CUèf iiàitàce VVLÙaù Ànd'tièe Strauder 1^. Wèstf Virginia, H» 
tJ.' a '808. ■•* -ïi ■■■-■;'='!■'■'■!.•■ ^v ■■;'\:. M''., ;-; ::;i ■-:;,■.■•:».■, .,: .. ' ■■ 
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BliUMENTHAIi V. BUKRBLL d cH. 

^Circuit Court, N. I). WfW y<»% Ootqber 10, 1890.) 

1. Patents pob Iîtventioiis— Nbw MANtjFAOTnRE. 

Patent No. 844,483, grantéd to Storita Blumentbal, June 29, 1886, is for new manu- 
factures,— the two Chemical piroducts, chymosin and pepsin, uncombined with éach 
otber and practically f ree from foreign substances. Chymosin and pepsin are fer- 
ments, tfae former a curdling agent, the latter a digestive agent, found In the ren- 
nets of caLves and hogs, which had, on account of their ourdling proiierties, been 
used in the fonu of a liquid in the manufacture of cheese, but the liquid contained 
objéctibnable matter, and its curdling powers varied accordtng totbe predominâhce 
of chymosin in the stomacbs treate^v At thetime of the patent chymosin had not 
been produced in a pure state. Held, that thé chymosin desoribed in the patent 
wàs a new and patentable product. 

a. Same. 

Thé article actually produced lieing merely the extract in a powder f orm, difter- 
ing from previous extracts only in containing more of the curdling prinoiple, and 
lessiof the useless or deleterious matter, is not a patentable product, though it con- 
t«iin but an inslgnificant proportion of pepsin and other foreign matter. 

In Equity. On bill for injunction. 

Briesen, Stede & Knauth, (A. v. Briesen, of couosel,) for complaînant. 

E. S. Jenney, for défendants. 

WaIjIiAce, J. The patent in suit (No. 844,433) granted to Moritz 
Blumentbal, of Prussia, June 29, 1886, is for new manufactures, — the 
two chemical products, chymosin and pepsin, uncombined with each 
other, and practically free from foreign substances. The first claim is 
for chymosin "uncombined with pepsin," as described; the second isfor 
pepsin "uncombined with chymosin," as described; and the third is for 
"chymosin or pepsin uncombined with each other, in combination with 
an indifierent preservative," as described. Chymosin and pepsin are 
ferments found in the rennets or stomacbs of calves and hogs, the former 
predominating in calf rennet and the latter in hog rennet; but they are 
unlike in their properties, chymosin being a coagulating agent, and pep- 
sin a digestive agent. On account of its coagulating properties calf 
rennet bas long been in extensive use for curdling milk by cheese makers 
in the form of a liquid obtained by cutting up the stomachs and macer- 
ating them in a sait solution containing from 6 to 10 per cent, of sait. 
Such a liquid contains the coUected gastric juices of thestomach, includ- 
ing, besides chymosin and pepsin, more or less of the objectionable mucous 
and albuminous matters of thèse juices; and its curdling power varies 
according to the prédominance of chymosin in the stomachs treated. 
The patentée states in his spécification that before his invention neither 
chymosin nor pepsin had ever been obtained in an absolu tely pure state, 
and that each, as theretofore obtained, contained a compound of both, 
besides mucous, albuminous, and other impurities, which impart an of- 
fensive smell and taste to the products. The questions in the case are 
whether the chymosin of the claim was at the. time of the alleged in- 
vention a new product in a patentable sensé, and whether thedefend- 
î|.nta hâve jnfringed the çlaims. The pepsin claim is not in controversy; 
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but the complainant insists that the rennet powder made by Chris. 
Hansen, of Copenhagen, and sold in tins country compressed in the 
form of tablets by Ihe défendants, is the chymosin of the first and third 
claims of the patent. Inasmuch as the claims are for the product, ir- 
respeqtive of the processes by which it may be naade, it is tinneeessary 
to consider whether, in view of the prior state of the art, Dr. Blumen- 
thal's process for treating rennet to produce his extract was a new discov- 
ery. , If the product was new it isimmaterial whether the process was new 
or old. As described in the spécification, the product of the first claim 
is a constituent of rennet which séparâtes itse]f out of a rennet solution 
from the pepsin and other rennet matters of the solution in the form 
of white flocculent substance, and is collected on a filter and dried. It 
is an amorphous, white, gelatinous substance, insipid and odorless, 
greatl}' resembling in appearance hydrate of alumina. It may be kept 
for years without détérioration, and is not injured by températures 
reaching as high as 85° centigrade. The product of the second claim is 
the chymosin of the first claim mixed with a neutral preservative, such 
as an alkali soluble in water or sugar. By the terms of each claim the 
product is oncombined with pepsin. According to the testimony in the 
record Dr. Blumenthal conceived the idea that the curdling ferment of 
rennet could be obtained isolated from ail other rennet constituents, and 
in a dry istate; and in the years 1880 to 1882 he made experiments with 
a view of ôbtaining such a product. The patent in suit, and another 
(No. 388,471) which was granted Mareh 22, 1886, for the processes of 
making chymosin and pepsin, arô the outconie of thèse experiments. 
At that time.bïesid es the rennet prepared in the way which has been 
mentioiied', liquid extracts of rennet, prepared by adding boracic acid to 
the ordinary solution, to préserve it, had been introduced to some ex- 
tent among dairymen, and so had powdered rennet made by dryingand 
pulverizing the rennets;'but both the liquid and powdered rennet were 
prepared by processes which did not contemplate the séparation of the 
chymosin from the pepsin, and mucous and albuminous matters. Likè 
the ordiuarj^' liquid of rennet, they were the extraets of the collected 
gastric juices. Their coagulating val'ue was variable, depending upon 
the comparative coagulating and foreign constituents of therennets used, 
and the lic[uid extracts, by reasonof their chemical ingrédients, some- 
times irapàïtèd noxious flavors to thé cheese. According to Dr. Blu- 
menthal, béfère his chymosin was made^ no pure coagulating ferment for 
commercial ipùrposes had ever been taade. He testifiés, and so do his 
expert witnésses, that he was the first to make a product isolated from 
foreign ingrédients having the curdling princi pie alone, in a dry state. 
In the langUâ'ge of Dr. BischofiF, while pepsin had been separated in an 
approximately pure form, "chymosin was not known as an isolated sub- 
stanccj especiâlly not in the form of a dry powder, and as a commercial 
article." ■ 

The only évidence ofiFered by the défendants to controvert the testimony 
of Dr. Bluméîltlial and the other expert witnésses for the complainant, or 
to show that the product described arid claimed in the patent wias not a 
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néw article, consists of various publications relatîng to the subject of 
rennet and its extracts. Of those the only ones of the slighest value as 
anticipating références are those which describe Deschamps' process, 
Hammarsten's process, Scheffer's process, and Soxhlet's process. Des- 
champs, in treating of "laab" prepared from calf's stomach, speaks of it 
as containiug "a peculiar matter, which the author calls 'chymosin, '" 
and gives a process by which aprecipitate is obtained, insoluble in wa- 
ter unless the water is acidulated, which "curdles milk, though not with 
the power of the original laab." Hammarsten describes the curdling 
ferment by the term "lab," and points out that it is very difficult to get 
a liquid free from pepsin containing lab, while, on the contrary, it is 
tolerably easy to get a liquid free from lab, but rich in pepsin; and givea 
a process of obtaining a liquid free from pepsin in which "a not incon- 
siderable amount of the lab" remains. Scheffer describes a process for 
treating hog rennet to obtain pepsin, and does not offer a hint about the 
production of chymosin. Soxhlet gives a process for obtaining from a 
rennet extract a precipitate which consists not of pure ferment, but mainly 
of mucouB, which carries with it the bulk of the ferment, and which 
"may be utilized to prépare very concentrated rennet extracts for ex- 
périmental purposes." Ail thèse références may bç disposed of by the 
observation that so far as can be collected from them the attempt to ex- 
tract the pure curdling principle of rennet had not passed the région of 
laboratory experiment, and the thought of extracting it in the form of a 
dry ferment capable of commerical use had not originated. It is obvious 
that such a product as the patent describes will contain a known and 
unifomî amount of the active curdling principle, free from ail the use- 
less or noxious constituents of rennet. As distinguished from the old 
rennet extracts, whether liquid or powdered, containing more or less of 
pepsin and other constituents, such a product would be not merely de- 
scriptively new but substantially new. 

The évidence for the complainant to support the charge of infringe- 
ment consists of a comparison by chemical analysis of the Hansen rennet 
powder sold by the défendants with the article known as "Dr. Blu- 
menthal's Rennetine." The analysis of the Blumenthal rennetine does not 
show that'it is chymosin uncombined with pepsin, or that it bas any of 
the novel characteristics of the chymosin of the patent. The évidence 
indicates that it is a rennet powder containing but an insignificant pro- 
portion of pepsin to chymosin, and but little mucous and albuminous 
matter. Possibly and probably it is a purer and better rennet extract 
than had been made for commercial use before the alleged invention of 
Dr. Blumenthal. But, if the product produced by his process is noth- 
ing more than an old extract of rennet in the form of a powder, differ- 
ing from those previously known only in having more of the curdling 
principle and less of the useless or deleterious matter, it is not the sub- 
ject of a valid patent. A patent for a product destitute of properties or 
characteristics by which it can be identified and distinguished from an 
old product, and which rests fiaerely upon the différence in the degree 
of excellence between the two, and not in kind, cannot be sustaiued. 
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lSmis«»,vi iVîbftolls, 21 Wiall. il2i'Wbod Paper Patent, '^ W&I3:. 56ft; 
?^B^8o^ V; Oi/Aoïtn, 11 BlatcW. 215;; ExceMor Needle Oo. Vi Union Needk 
Cbij 23 Blatehf. 147, 162, 32 Fed/Rep. 221; flafcA v. MoffiÙi 15 Fed. 
Ré^. 262. 

The testimony of coraplainant 's expert dénotes that Hansen's rennet 
powder is richer in pépsin, ànd contains more of the mucous and al- 
buminous matters, than Blumenthal's rennetine. According to the tes- 
timony; ihtroduced by the défendants the Hansen product is made by 
treating calves' rennets according to the process practiced by Scheffer in 
treatîng Hogs' stomachs to obtain pepsin, described in the publication 
whicb has been referred to. Theif theory is that, when his process is 
employed in the treatment of hogs' stomachs, a product is obtained 
which is strônlg in pepsin, and weak in chymosin, and when that pro- 
cess is ertipioyed to treat calves-stomachs, the product is an extract 
strong in chymosin and weak in pepsin. In any view of the case the 
charge of infilngemënt is not established. The bill is therelore dismissed. 



Lee V. Upson & Habt Co. d ai. 
idreuit Court, V. Conneotiout. Ootober 4, 1890.) 

Patents pob luvèimoNS— AiîTicaPATroN— EvrosNOB. 

The invention described in letters patent No. 865,819, issned Jnly S, 1887, toHo- 
ratio Jordan, for improvement in the art of welding the ends of métal tubes, and 
' cohsistinR in biit-weldine the ends of ttibular metallio blanlis, like those thereto- 
f ore used, is near the dividing Une between the work of an iurentor and of a 
meobanio; and the évidence of cutlery manufacturera that they had but-welded 
BUch blànks before the patentee's invention being a natural and probable occur- 
rence, is suffîcient to satisfy the court of the fact of anticipation. 

' In Equity. 

Bill by William W. Lee against the Upson & Hart Company and 
others, to restrain the défendants from infringing letters patent No. 866,- 
819; issued July 6, 1887, to Horatio Jordan, for improvement in the 
art of welding the ends of métal tubes. For former opinion, see 42 Fed. 
Hep. 630. 

Edward 8. Beach, for complainant. 

John P. Bardett, for défendants. 

Shipman, J. This is a pétition of the plaîntifif for a rehearîng of the 
above-entitled cause. The bill was dismissed, upon the ground that the 
invention described in the patent in suit, known as the "Jordan Patent," 
had been anticipated. 42 Fed. Rep. 530. The plaintiff asks for a re- 
heariug on account of the insuCBciency of the défendants' testimony up- 
on this point: The case showed that the Jeralds and Lawton blank for 
a hoUow knife-ihandle, which preceded Jordan's, waa a tubular metallic 
blank, having at one end projecting lips which were bent inwardly, edge 
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to edge, and wWch were to be brazed together; that thèse lîps were very 
like those of thé Jordan blank, were bent towards'each other in the same 
way, but were nearer together than in that blank; that a Jeralds and 
Lawton blank was capable of being but-welded by the use of the àppro- 
priate dies, and that a skillful forger of metals could hâve but-welded 
such a blank, before the date of the Jordan invention, if he had been 
told to do ît; ThB Jordan improvement, so far as it was disclosed in 
the patent, consisted in but-welding, instead of brazing, the oval ends 
of a Jeralds and Lawton blank. Soldering, brazing, and lap-welding thé 
énd sçams, and bu,t-welding the side seams^ of a hollow handle blank, 
had been well known before the date of either patent. The Jordan pat- 
ent disclosed nothing in regard to the shape of the dies. That was & 
mechanicial détail, to be adjusted by practice. The patentability of the 
invention seems to rest upon inadéquate foundations, and, accordingly, 
I dpubted whetber it wap patentable, but, from the history of the art, 
was led to the conclusion that the îdea of but-welding the ends of a Jer- 
alds and Lawton blank was the fruit of an inventive mind. It is still 
plain. that the lalleged invention is very near to the dividing lihe betwèen 
the work of an inventive, and that of a merely mechanical, mind. Thiâ 
being the character of the invention,. the Messrs. Hart testified that they 
practiced the same art in 1881, and that storj' is a natural and probable 
one. They were the sons of a manufacturer of iron and steel edged tools, 
worked i» 'their father's shop, had long been famiHarwith welding and 
brazing, were familiar, before 1881, with hollow handles in which a seam 
was formed by hrsaing or soldering, began to be manufacturers of table 
cutlery in. 1878, were inventors, and, as appears from ia patent to H. G.i 
Hart, wçr© certainly familiar, in 1883, with a hollow handle, the lips 
of which were bent together for brazing. That the idea of but-welding 
the inclined lips of the end of a hollow handle should occur to them, 
and that they should carry the idea into effect, was most natural. It 
was not a mysteïyto them. ; If the improvement had been a complex 
mechanism, if the essence of the invention had been the nice adjustment 
of parts to produce a result, or if the thing to be done required genius 
of a superior order, the testimony would hâve been insuflBcient; but it 
requires much less testimony to satisfy a court that the Messrs. Hàrt^ 
who had brazed, and welded, and but-welded, for years, conceived and 
carried oiit the idea of but-welding instead of brazing the inclined end 
lips of a blank, than it would to satisfy a court that they had made a 
new, eomplicated machine. In such a case as this, the severe scrutiny 
which is given to the alleged anticipation of the Morse telegraph, the 
Bell tielephone, or the Howe sewing-machine is not called for, because 
reasonable douhts do not exist. The argument of the plaintiff forgets 
that it requires less testimony to establish a fact which was very likely to 
hâve occurted, than to establish an improbable theory. The application 
isdenied.. 
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Am Ende V. Sbabuky et al. 
(drcwlt Court, S. D. New York. August 5, 1890.) 

1. Patests POE Inventions — ^Damages por Infeingembnt. 

One who manufactures and sells a patented article is net relleved from thelîaWl- 
ity to acoount to the patentée therefor by the fact that he might hâve sold the in- 
grédients of whioh the article is composed at the same or even a larger profit. 

2. Same — Coepoeations. 

In accounting for the profits made by a corporation in the manufacture and sale 
of a patented article no allowance should be made for the seiTioes of the président 
of the corporation where it is not shown that he received a salary. 
8. Same— Loss of Profits. 

Where the réduction in the priée of a patented article by an inf ringer compels the 
patentée to reduoe his priée alsO, the loss caused by suoh enforced réduction is a 
proper item of damages in a suit for infringement. 
4. Same — Profits— Interebt. 

In estimating the profits of a business, intereston the capital Invested should not 
be considered. 

In Equity. Bill for infringement and accounting. On exceptions to 
master's report. 

Antonio Knanth, for complainant. 
N. T. M. MeUiss, for défendant. 

WALiiACE, J. None of the exceptions fîled by the défendant to the 
master's report are well taken. 

1. The corporation défendant manufactured and sold the borated cot- 
ton of the complainant's patent, and it was properly held liable for the 
profits derived from the manufacture and sale of that article, notwith- 
standing it niight havemade and sold thecotton, boracicacid, and glyc- 
érine, which are the ingrédients of borated cotton, if it had chosen to do 
so, and at the same or even a larger profit. Instead of selling thèse in- 
grédients, ;however, the défendant preferred to couvert them intothenew 
chemieal composition invented by the complainant, and whatever profit 
it derived acçrued by reason of appropriât) ng the patented invention. 

2. The master properly refused to allow the défendant, as an élément 
of the "factory cost" of the borated cotton, interest on the capital of the 
corporation invested in its business. As the suprême court say in dis- 
allowing a àmilàr item in Rubber Co. v. Ooodyear, 9 Wall. 804, in ascer- 
tairiing profits: "The calculation is to be made as a manufacturer calcu- 
lâtes the profits of his business." In calculating profits, manufaeturers 
customarily treat as items of expense interest paid out on money borrowed 
for the use of the business, as well as rent paid for the use of property in the 
business; but it is not customary to charge against profit interest upon the 
capital embarked by the owners in the enterprise, or rent for the use of 
property owned by th em , There is nothing inconsistent with this conclu- 
sion in the opinion in Manufacturing Co. v. CovAng, 105 U. S. 257, be^ 
cause, for ail that appears, in that case the "use of tools, machinery, and 
power," for which it was said an allowance should be made to the de- 
fendant, may hâve been a hired use. 
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3. The master properly disallowed theitem of $15,000 per annum for 
Balary of the président of the défendant as an élément of cost, because it 
was not shown that the président was a salaried officer. The défendant 
introduced evijlence to show what compensation would be reasonable for 
Buch services as were performed by the président of the défendant, but 
for aJl that appears he was serving without compensation. Ifhehad 
been paid any salary the fact could and would hâve beén shown. 

4. The master properly found that the percentage for selling expenses 
which should be added to the factory cost of ail the goods sold by the 
défendant, exclusive of the goods known as "Benson's Plasters," was 29 
per cent. The fair interprétation of the very confusing statement of the 
cashier of the défendant is that instead of 50 per cent, the amount to be 
added was 76,837/132,473 of 50 per cent. 

5. The testimony showed that the deiendant was the only competitor 
of the complainant in the/market in selling the borated cotton of the 
patent,, and that in conséquence of the réduction of price made by the 
défendant the complainant was compelled to reduce bis price in order to 
retain his customers. The loss entailed upon him by reason of this en- 
forced réduction of price was a proper item of damages, and was prop- 
erly allowed by the master. 



Webster Loom Co. v. Higgins et al. 
{Circuit Court, s. V.New Tork. September 1, 1890.) 

1. Patents POB Inventions— iNFKiNOEMteNT — Measure of Dauases. 

Where the inf ringers of a patented loom for weavlng carpets oould, aocordlng to tlie 
patentee's own évidence, hâve attained the same results if, instead of using the in- 
îringing Icoms, tbey had used twice that number of non-infringiog looms, the pat- 
entee's measure of damages is the différence between the cost of weaving the carpets 
on the pon-infringing looms and the cost of weaving them on the infringing looms, 
and not the nfet profits which the infringers received pei* yard on the increased 
amount of carpets mani^factured by means of the infringing looms. Disapprôving , 
Webster v. Carpet Co., 2 Bau. & A., 67. 

3. SaMe — Action ipoR Inpbingement — Masteb's Repobt. 

Where the master, to whom was rëferred the ascertaiument of the damages sus- 
tained by complainant in oonsetiuence of défendants' infringement of its patented 
loom, bas not speciiieally found as to the alleged superiority of a non-infringing 
loom over the bne iufringed, the court will not assume that he intended to so flnd 
from indeflnite answers to défendants' requests on that subiect, but will recommit 
the case to him, so that hemayclearly state bis own conclusions from the évidente. 

8. Samb — Newlt-Discovhkep Evidence. 

Where défendants introduced évidence of the alleged superiority of the non- 
infringing loom at the close of a long hearing before the master, complainant, who 
was then nnable to obtain rebutting évidence, and who dld not then hâve a full op- 
pprtunity to présent that branch of its case, will be çermitted to do so on the reoom- 
mitment of the case to the master, though complainant does not unquestionably 
bring itself within the rules which ordinarily govern the reopening of a hearing tO 
admit newly-discovered testimony. 

In Equity. On exceptions to master's report. For former report, 
see 39 Fed. Rep. 462. 
v.43F.no.l6— 43 
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Edviard K Dkkersoni: I^ AJàweài, àad Edward Siephens, for complain- 

aiït,::-;;;: jj : ,■ .■'::,'!!■ .'•''■■:,■■■,■ ' ■' ■ , .. ; 

IMn0stm6ifford and :WaUeriK.-Griffi,n, for défendants. 
Befobe Shipman and Wallace» JJv 

WAitAèE, J. I hayesat with Juijge Shipman upon the reargument 
of the exceptions to the maèter's report in order ttat a'ruling of mine, 
made qpon thé application of the défendants for instruçtioiiis to the màs- 
terj mightbe reconsideréd}' and the other questions whidi hâve beeh re- 
argued wiE be disposed ofbyJudge Shipman without my participation. 
At the threshold of the accounting tbe défendants applied for instruc- 
tions tdithe master, which would^ if.allowed, predude thè coinplainant 
from investigating the cost of caipet ipaterial to ^e défendants at any . 
stage ofmanu&cturè before it was ready for the loom. Thèse instruc- 
tions «ould not hâve beën given without disregarding the décision of > 
Judge Nixon io Webster v.Gdrpet Où.,- 2 Ban. & A.,?67. He had de- 
cided that an infringer of the patent was liable for the net pirofits real- 
ized upon the number of yards of-carpet made by the use of the inven- 
tio^i ip excess of the quantity^that copld.have been made fby using non- 
infringing looms. That décision was accepted aS the correct rule of re^ i 
covçry upon the application for instructions, without any independent 
considération of the nature of the patent or the character of the infringe- 
ment. Notwithstanding the excellent authôrity of the opinion of Judge 
Nixon in support of the ruling, I am satisfied that my ruling was rad- 
ically erroneous. ^ r; , , / , ■)' 

The invention which the defendarits hâve àpprbprîa^ed is specified in 
the fifth claiiç.of the patent, and is for an improvement in the wire- 
motion devicës of lobms fôr wëàving pilé fatrics. l'he Improvement 
enables the loonj to be driven more rapidly, and thereby the weaver cauj 
make inôre yards of carpet in the same petiod of time than he could 
inMke vipbh. a loom without it. Tl}è défendante wëré manufacturere of 
(»rpets on a large Bcale, having the requisite capital and gênerai facili- 
ties fbrcàrryiijg, oh an extensi«è: 'business They boughtthe materiàl, 
cbiefly: wool, of which carpeting is made, in the raw state, and, after 
Bubjecting it in the varions departments of their factory to the opérations , 
of washing, sorting, combing, carding, spinning, dyeing,etc., in orderto 
prejiare it for the loom, at the làst çttagé of the produictibn of carpets wove it 
upon loomsj some ,of which coaiained the patentad invention. When 
the rnaterîal TîTàs prepàred fbr,tJj^loom,it was iïï that condition a mar- 
ketablecommocîity, and presumably could hâve been sold in the mar- 
ket at a. proût above cost, which would hâve yielded the défendants a 
partial retujrn,atleast, for the uèe of their capital, and for their expéri- 
ence and judgment in purchasing and treatingit. During the period 
QÎiînfringepient i]bere,were,other tpRms, open tb public use, having devicea 
for effecting tiie resuit accomplished by the pattented devices, and by 
which the same resuit of increased rapidity in weaving was actually ac- 
complished :with ai greater or less ;;degree of suocess. The défendants 
employed many non-infringing looms in their factbtyi togëther »with- 61 
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infringing Idôms. They wôvô 8,277 jG12 yards of càrpetirig on the in- 
fringing looms, which (^uantity, according to the thëoryof the complaîa- 
ant, was 4,145,872 yards more than they could hâve woven oh thèsanae 
number of non-infringing'iùômfe. Consequently it appears, in the as- 
pect of the proofs most fevorable to thé complainant, that the défendants 
«ould hâve made ail the carpeting they did make if, instead of using the 
61 infringing loôms, they had used twice that number of non-infringiug 
looms. Ùpon such a state of facts it is entirely cleàr that the défend- 
ants are not aeoountabl* for any part oftheir profit upon the matéfial 
when it was ready for the loom, included in its market value at that 
time, of for any part of the sëller's profit on the increàsed production. 

In gettîing an àccount between a patentée and an infringer, the liabil- 
ity of the lattêrfor profits is measured by the âdvantage which he has 
gained by the use of the pàtented invention. It is often difficult to as- 
certain with even approiimâte accuracy what the value of this âdvan- 
tage is in a particnlar case; and the rule established by the adjudica- 
tions, which imposes upOn the patentée the burden of ascertaining and 
separating this value froifl the profits which the infringer might hâve 
made without approprîàting the invention, but did not make, nor at- 
tempt to make, freqUently strips the patent of ail value. Nevertheless 
the rule obfains, and must be applied as best it may be to cases as they 
arise by the light of the illustrations afforded by the reported cases. 
The adjudications déclare that the âdvantage gained by the infringer 
who makes and vends a pàtented article is measiired by the value which 
the invention contributes to the market value of thé article; and he is held 
accountable to that extent, unless his net profit in making and seliing 
the article is less than the value of the invention. If the invention in- 
vests the article with its wbole value as a markètable commodi-ty, his 
entire gains are attributed to the invention. If it contributes only a sub- 
-sidiary value; this value, segregated from the independent market value 
of the article, is the âdvantage for which he is accountable; and it is in- 
cumbent upon the patentée to show aflSrmativély what this âdvantage is 
worth by reliable évidence, however difficult it may be to do so. In 
Elhahàh v. Pavement Co., 97 U. S. 126, the pàtented article was a wood 
pavemerit, and did not differ from other Wood pavements, open to pub- 
lic use, exCept in the mode of arranging and combiriing the materials of 
which it was composed; but the infringer was held liable for the whole 
différence between the cost of materials and labor and the price receivéd 
for the pavement when laid, upon the theory that the whole value of the 
pavement was contributed by the invention. The court said: 

"The parts wer© so correlated to each other, from bottom to top, that it re- 
quired them ail, put together as he put them, to make-tbe complète whole, 
and produce tlje desiied resuit. * * * Thus combihed and arrangea, they 
made a nj3^ thing, like a new çhemical compound. It was this tbing,. and 
,^ot anotber, that the people wanted and requiredi.." 

On the oliier hand, in Dobson v. Carpet Co., 114 U. S. 439, 5 Sup. 
et. Rep. 946', the patent was for a design for carpetô, and the court be- 
low had sllowed as profits the différence between thé cost to the infringer 
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and the selling price. But the suprême court consîdered ît a matter of 
Qpmmon knowledge that, as between carpets of différent designs, one 
patented and another net, the one with the patented design might or 
might not conimand in the market a higher priée than the other, and 
reversed the decree belpw; applying the doctrine that the entire profit 
from th^ manufacture and sales of a patented article is not chargeable to 
the infringer "unless it f,ppear8 by rdiable évidence that its entire value 
as a marketabl^ article is properly and legally attrjjsutable to the pat- 
ented feature." The cour^ held in that case that the owner of the pat- 
ent could not recover anything as inïringer's profits, because the value 
of the adyantage attributable exclusively to the design was not shown. 
In the more récent case of CaUaghan v, Myers, 1,28 0. S. 617, 666, 9 
Sup.c Cl;. Rep. 177, the infringer of a copyright had published and sold 
.books in -çi^hich copyrighted matter was incorporated with matter which 
be had a rigbkt to use, and; the court held that, the lawful matter in the 
infringing book being useless without the unlawful, and it being impos- 
sible to separate the profit on the latter from that on the former, and the 
volume being sold as a whole, the défendant was responsible for the con- 
séquences, and liable for the entire profit. In the récent case oî Am 
Ende v. Seabury, ante, 672, (decided in this court,) the infringing corpo- 
ration was heid.Jiable to the owner of a patent for a chemical prépara- 
tion (bprated cotton) to the extent of the whole profit made on the sale 
of the article. . It was insisted that the ingrédients of the compound 
could hâve been sold at a profit,, aijd that it was incunibent upon the 
patentée to proiyé. what part of the whole profit arose exclusively from 
selling them as borated cotton; but the court held that, the défendant 
having converte^ them into thç new chemical composition, and having 
sold them.as-Wchj whatever, profit accrued was attributable to the pat- 
ented inventipn. . 

The emb^rrassment sooften foupd in ascertaining the value of the ad- 
vantage jd^ived by an infringer when the infringement is the selling of 
a patented .açtiçle seldopi occurs in cases where the infringement consists 
in using a patçnted prbcess or, machine by which a thing old in itself 
may be ma^e -more economically than it could be without employing 
the inventiop. In thèse cases the advantage attributable to the inven- 
tion is the gain in econpmyof manufacture; and it matters not whether 
the gênerai busine^ of manufacturing and selling the product bas proved 
profitable to the infringer or not, he is responsible to the patentée to the 
extent that he bas saved himself from loss by using, the patented inven- 
tion. Mowryv.Whitney, 14. .Wall, 620; Cawood Patent, 94 U. S. 710; 
Black V. Thome, 1.11 U, S. 123, 4 Sup. Ct. Rep. 326; Thomson v. Woos- 
ter,lU tJ.èl'l04, 5 Sup. Ct. jàep. 788; Conmer'v. Mm, 11 Blatchf. 
'197, affirmedv 125 U. S. 144, note, 8 Sup. Gt. Rep. 898, note; TUghman 
iv. Proctor, -125 11. S. 136, 8 Sup. Gti Rep. 894.' In siîch infrihgements 
it is immaterial what profits thè infringer bas made in his business, or 
from his manner of "conducting ife; but the expenseof using the process 
or machine overthatof using one open to the public is to be ascertained 
bylhe manner in whiich he bas «ooducted his business, and uot by the 
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manner in which he might hâve conducted it. The advantage derived 
bythe farmer who has raised a crop of grain and threshed itwith a pat- 
ented machine which threshed more in a given time than any other ma- 
chine could hâve threshed is not, according to the rule of the adjudged 
cases, the profit made on the sale of the excess, including the contribu- 
tion made by the use of his land, and by his labor in plowing, plant- 
ing, reaping, and harvesting; no more is it, in the présent case, the prof- 
its made by the défendants upon the manufacture and sale of their in- 
creased production of carpets. 

Assuming that the défendants were by the use of the patented wire- 
motion enabled to weave more yards of carpet than they could under 
similar conditions and circumstances with non-infringing looms, the in- 
quiry in the case is how much more it would hâve cost them to employ 
enough non-infringing looms to do the work done by the patented looms. 
It is not necessary to consider at this time what factors enter into this 
inquiry. It suffices for présent purposes to indieate what is the ultimate 
inquiry to be solved upon the aceounting. 

Shipmaîî, J. There are two motions in regard to the above-entitled 
cause. They were made in conséquence of the opinion of the court, 
which recommitted the report to the master. 39 Fed. Rep. 462. One 
is by the plaintif}', that it may be perraitted to présent to the master 
new évidence in regard to the Johnson loom. The second is by the de- 
fendant, asking for a reargument of the question arising upon the excep- 
tions to the master's report. So much of the defendant's motion as re- 
lates to the exception to the master's conclusion in regard to the rule for 
the computation of profits in case an advantage was found by the use of 
the patented device described in the fifth daim of the patent was heard 
before Judge Wallacb and myself. Judge Wallace's opinion, in%bich 
I concur, is to the effect that the rule which the master adopted was the 
proper one, and consequently the exceptions which relate tp that part 
of the report are overruled, and his conclusion that there was a failuré 
to, establish a légal basis for the computation of profits is sustainéd. 

The question then arises as to the propriety of recommitting the re- 
port, either for the purpose of taking additional évidence in regard to 
the Johnson loom or for new findings of fact. The master said in his 
report: 

"In View of the expense in time and money already consumed in this case, 
I deem it proper to report furfcher respecting the factor of superlority, [of 
CQinplainant's invention,] so tliat in casetlie conclusions of law maybe over- 
ruled on exceptions, the necessity of sending the case back for f urther report 
may possibly bé avoided." 

This course was eminently proper. The aceounting before him com.' 
menced in the latter part of 1882 or in 1883. The défendants' testi- 
mony in regard to the Johnson motion was taken in May, 1887, aad 
their testimony was closed July 21, 1887. The master's draft report 
was dated July 27, 1888. The hearing was a long and very expensive 
one, the testimony is voluminous, and the questions of fact require 
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pîuoji'stu^y.i; The ,(?$se -svjll probably gotothçisupreiiié court, and, if 
liie, conclusion of l^W in regard ; to tbeiTule for compiltation of profits 
should not be sustained, it wonldbeivery désirable to'have the findings 
of the masterpnd of this court uponthe volume oftestimony in such 
condition that the suprem« court caniâlsoreview the questions of fact, 
^nd, if praticable» bring: this expeijsive litigation toâclose. To this 
end itia iniportant that, the réportshould bereconunitted for the pur- 
posé, specified in niy former opinion.; :• ;; 

The next question is in regard to the admission ofnewtestimony by 
the complaiuant in, respect tp the J.ohnson device. The défendants' tes- 
timony 4n regard; to this loom waatakennear the close of the exhaustive 
iearing befQi« the master. Thacomplainant's counsel.wère not at the 
iiine able to find and ohtain' rahutting testimony, for the reason stated 
inthe affidavit of Mr. StephenSjvandjalao, in my opinion, did not give 
Jp this, part' ftf the defendant'stestiniony the importance which itsubse- 
quentlyassumed. It is now able to find and to produce testimony 
which it deems important. Whileit does not bring itself, without ques- 
tion, within the rules which ordinarily govern the reopening of a hear- 
ing tQ.adrnit.pewily-discoveredi évidence, the complainant bas not yet 
presented thatpart of its case, and i|ias not had a full opportùriity to do 
^Qj and it; would be, in my opinion,. inéquitable to say that it nevershall 
présent it.; The. motion of the plaintifi' is granted. ; 

The; rerpaining question arises upoii the application of' the défendants 
for ïi:rea,rgumentof the exceptions; tb the master's report, in order to 
show that the facts in regard to the Johnson motion, which the court 
dœires to hâve found, were found by the master. After a draft report 
had been .submitted, and exceptions thereto had beeh filed, which were 
çonsidered ând pverruled, the mâster signed and filed the draft as fais 
final report. He also says in bis report: 

,,;"Wr,itten requests, SQmewhàt valutbinous, to find facts and conclusions 
upon matters not inclnded in suqb report, having been presented, such re- 
guests are fljed herewit)i, witli my action indicated tbereon." 

The def(3ndant filed 92 requests to find upon mattere of fact, and 14 
requests to find conclusions of law. ; To the requests Upon matters of 
feictthe master appended the words ?^I so find," or "I do not so find," 
or "Substantially correct." Thèse findings were treated. by the parties 
as, and I bave assumed them to be, addenda to the master's report, but 
Ijhave not attributed to the statements contained therein the same im- 
portance whieh unquestionably belongs to the main report. The ninth 
request is to find that the follôwing number of yardé of carpet were 
woven at défendants' mill during the years 1874 to iSSJll'ihclusive, the 
average amount woven per loom per day being stated' as redueed pro 
roto to the number of wires td the inçh of carpet to an arithmetically 
équivalent number of yards ofi nine-wire carpet, the yards so redueed 
being termed"9-wire level, * *t i* on 54 Gilbert & Taft looms, in- 
cluding the Sterling loom, and threeisample looms, Nos. 54, 55, and 56, 
with the Davis ànd Duckworth wire motion devices, * * * aver- 
agç.per day 63.37 yards." The master says: "I so find." Similar 
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requests wer« made in regard to eàch set or class whiôh made up the 61 
infringirg looms.; : The dâily average of tbe 61 looms is found to be 
52.90 yards. The fifty-ninth request is that-^ 

"Xhe Johnson loom, with the said motion, for the seven years — May 1, 
1874, to April 30. 1881— wove from 1,288,623 yards to 1»842,314 yards per 
year of 10-wire tapestry, 216 sets of worsted ends, and averaged a daily pro- 
duction in gross per year of from 44.65 to 50.55 yards per loom of said car- 
pet. A small inimaterial amount in fact of shoe carpet was woven in tbe 
earlier years irregularly on a f ew looms. The gross daily average or loom for 
said seven years was 48.531 yards of 10-wirë carpet, equalto 53.935 yards of 
9-wire level." 

The master said, "Substaptially correèt." In reply to subséquent re- 
quests thé master found facts which, it is clàiméd, gave the Johnson 
loom additional allowances in its favor; so that if an estimate of thèse, 
allowances was made it would be found that the Johnson loom, veith its 
motion, could weave 8.16 per cent, more per day than the 61 infring- 
ing looms did, upon an average, weave. If this évidence enables the 
master to find, as his concluèion from it and the other testimony, that 
the Johnson motion was equal or superior to the motion which, for 
convenience sake, I câll the "Webster motion," he can easily state such 
conclusion. He did not state it in his answers to the eighty -second and 
éighty-eighth requests, although he had an opportunity to do so^ and 
the omission seemed to me of importance. The gênerai conclusion 
which the défendants asked the master to find in regard to the superiority 
of the tootions, seven of which they claimed to be free and open to the 
public at tfaô date of the Webster patent, were, with the answers thereto, 
as follows; 

"(81) Complainant bas not sbown any gain or profit or advantage to de- 
fendants by the use of the Davis or Ducliworth motions, as compared with 
the use tmder similar circupstances of the following motions: (a) Tbe 
Bigètow, (6>ïlie Collier Bandy, (1862.) (c) The Collier Overliead orUp- 
right. (d) The Johnson, (e) The Weild Trough. {/) The Weild Gylindri- 
cal, (g) The Moxon. (h) The Magnetici I so iind. J. A. 8. 

"(82) Défendants hâve shown that said motions a, h,o, d, e,f, g, and h 
of request No. 81 are equal or superior to the Davis or Duckworth motions, 
and of equal or superior advantage or usefuiness in carpet manufacture. I 
donotsoflfld. J. A. S." 

"(87) Complainant bas not shown any increase in the average amount of 
carpet woven per loom in the same time, due to the use of the Webster com- 
bination of the 5th claim, as compared with said wire motions a, b, e, d, e,f, 
9, and A iof request No. 81. ï so flnd. J. A. S. 

"(88) Défendants bave showri that said motions a, b, a, d, e,f, g, and h 
of request Ko. 81, npon looms old and well known in the art prior to the, 
date of the Webster patent, and of the périod of infringement herein, ai-ç ca- 
pable of rnnningat as greatand greater loom speed than the Dayis or Duck- 
worth motions were runat, and oË weaving more carpet per day per loom. 
I do not so find. J. A.S." 

The answers throw no light upon the subject tp whièh the questions 
relate. Requests 82 and 88 were probably conistrued by the master tb 
call fora finding of the inferiority of the Davis or Duckworth motions 
to cach one of the specified motions, and his négative answer \& there- 
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fore oqnsîstent with a^ belief that the Davis or Duckwôrth motions had 
been prpved to be inferior to une or more of the spècified motions. It 
is nevertheless true that the mastèr: oould, if he had chôsen, hâve ihade 
aspecific finding under question 82 in regard to the Johnson or any 
otber motion. lo response to the plaintifFs requests, he had' already 
indicated his opinion in regard to the state of the évidence upon the 
productive capacityof the Moxon and Magnetic looms. I think that 
he'did not intend to state his conclusions in regard to the Johnson mo- 
tion'^ although he may think that its superiority is proved, and there- 
fore I prefer that he should state his own conclusions from his patient 
study and accurate knowledge , of the évidence, rather than that they 
âhoiild be spelled out from. the auswer^ to the défendants' requests. 



ScRiBNER et al. V. Henry G. Allen Co. 
' BlacK e{ ai. w. Henry G. Allen Co. 

,^ (Circuit. Cowrt, S. i?. JTew Forft, September 30, 1890.) 

djOFtniCteT— FiLINO CoWïis Or:B00K— InSEINGEMENT— PtflABINO. 

I . îlev. St U. S. S 495fi, alloiving a person seeking a copyright tb delîver at the of- 
fice of the librarian of congress the copy of the title of the hopk and the two copies 
of the book which thé statùte requires to bedeppsitéa, and also permitting the de- 
ppsitof Buch copies in the mail, addressed to such! librarian, does not prevent both 
the delivery and mailing of the copies; and, where a complaint for infringement 
avers that both thèse actswere donè, (Somplainànt will not be required to eleot 
vvhioh averment he will undertake to prove at the trial, and to abandon the other. 
Distingulshing JPalfc.v. KûweJf, 37 Fed. Kep, 303. 

'' Ih EqUity. On bill for injunction. ; 

Motion to compel complainants ia amend bill. For former report, see 
4:2Fed: Rep.618. 

Rûtdand Cox, for complainants. 
- James A. W^Atoey, for défendant. 

LAcoMBte, Circuit Judge. An essential feature of the copyright Sys- 
tem is the deposit in the proper government office, of a printed copy of 
tbp title, and also of two copies of the book or other article for \yhich 
copyright ia sought. It is made the duty of the person seeking a copy- 
right to see to it that such deposits are made. The statute allows him 
to "deliver [such title and copies] at the office of the librarian of con- 
gress." It also allows him "to deposit [such title and copies] in the 
mail, addressed to th;e librarian of congress." Gne or other of thèse 
must be done, but there is nothing in the statUte to prevent the author 
or proprietor from doing both. Section 4956. The bill of complain- 
ants allèges that in this case both were done. Défendant insists that 
this assertion is so "improbable" and "incredible" that it may be as- 
sumed to bç false. Such a proposition is clearly unsound. : One, who 
waa anxious tobe in a position to prove, at any time, compliance with the 
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statute might very well employ one person to deposit two copies in Wash- 
ington, and another to mail two copies in New York, thus securing two 
independent witnesses to the fact of such compliance. It must be as- 
sumed, then, that both steps were taken in this case. The defendant's 
motion riow is that — 

"Complainanta be directed to so amend their bill of compliiint that it 
shall clearly and distinetly appear whetlier complainants allège that the title 
of the alleged copyright work was delivered to a postmaster, to be mailed 
*o the librarian of congress, or whetlier complainants allège that such tltle 
was delivered at the office of the librarian of congress, and that ail référ- 
ence to the net which is net so alleged as the basis pf complainiints' copy- 
right be strlcken from the said bill of complainl; and that the court oriler 
and direct ip like manner concevning the allégations regarding the delivery to 
a postmaster for mailing, or, as the case raay be, the delivery at the office of 
tHe librarian <o£ congress, of the two copies, " etc. 

Inasmuch as it now clearly and distinetly appears on the face of the 
complaint that both àcts were done, and that neither was not done, the 
particular relief prayed for must be denied. The motion, however, may 
be treated as' praetically ohe to reqnire the complainants to elect which 
aVerment'they will undertalre to prove on the trial, and to compel themto 
abandôti tte ôther. This shquldnotberequired bf théni. They havedonè 
whâj; the statute allows them to do, and aver that, they hai/e done sq. Tô 
deprive them at this stage of the right to make proOf thereof on the trial 
would be unfair. If they should now elect to prove the mailing, their 
witness tq that fact might die before the trial, and they might thus fail to 
è'stablish their case, although still able, if their pleading permitted it, to 
make proofpf the deposit. And the converse is equally true. The distinc- 
tion be;tweeii this case and Falk v. Howell, 37 Fed, Rep, 202, cited on the 
argument, ia that in the latter case the couiplaintin substance avçrred that 
one act was donè and one was not done, and at the same time failed to 
itidicate which was the one that was done, and on the doing of which 
jàlqne the coniplainant relied. It Was therefore aiilbiguous, and tendered 
no issue. ïhe bill now before the court is unambiguous, and distinetly 
and plainly tepderstwo issues. The motion is denied. Five days after 
order granted défendant to plead, answer, or demur. 



The CAtEDONiA. • 
(Circuit Court, D. Massachusetts. October 1, 1890.) 

1. Shippinq — Bill op Ladino. 

Wliere a bill of lading Is glven by the ship-owner and acoepted by the ehipper 
without objection, a prior agreement for the carriage is not a final and deflaite 
Btatement of àU the terms of thé agreement between thé parties, and the bill of lad- 
ing is the real contract by which the mutual obligations of the parties is to be'gov- 
erned. 

2. SA.HE — Wamiantt of SbawokThines^. 

Unless other^ise expressly stlpulated, there is an f^bsolute warranty on the part 
of the ship-owner that the ship is or shall be aeawortby at the time of beginning 
her voyagé, and such warranty ia not aflëcted by an exception of damages froin 
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"^teajn-^oiJerB, and rnaçhinçry or defeots thereinj " inserted in.ttie bill of ladîng in 
' themidàt rira loûg enuirièratSôil ot Varidus causes ôf damage, ail the rest of whlch 
• I relate. tpmatters happening àfteœ itha bçgiuiiing of th© rOy aga , 

8. S4MErrP^AjC iK Dsuvf BT-rrP.AiÇ^qi:s. -^ ,'. . '■ -.J ■-■■ ■ ^ ■■ <u'^ 

Wnëré à anip-ôWner redéivës oattié.for carriage witn knôjwledge thàttney are to 
' ' be Boitl'at tué first- possible m'at'ket >(}«)/< if ter armait andtliieréiaia dela^ intheir ar- 
rivai owing to the unseaworthiness of the vessel, he is Uable to the shipper for the 
f ail in the market value pf the cattle. ' 

: In Adinïj'aïty. Gn ^app^^iirpw dfgttict court.i , ' 

Heriry M: iBsgers and WarreruiKj Bîodgett, for appellée. > 
.Beforéi€feàYi'Juèticô, aind;G0LT, J. ■ ' - ■ 

''"■■■/■'■'[[''' '"'■■■'''■'■■ '■'■''^îaymQSov'VACi.''- -■ ' , ' •'■' -■' 

This was a lîbel in adnjiwltyvio a cause ofceyireictv- civil and mari'- 
:tiixie, by a ?!j;^ipp^rof cattle ag^ipstjtbe sleanj-^l^ip, Caledppift, tq reçqver 
Ramages jCftnsedbyt^i^mtingj^^^^ ber sh&ft, Tlje, Caleionia was one 
ipf the Ançhpii Line of transatlanijiç steamrsbipavPwned an<i enjployed^ by 
j^he |0l,aiijMt:nt8, Hendersop Çrps.,, fia^mnjpn j?arrie!rsi The plaiptip w^ 
;a, dealer lip and eyporier ofiC^lïe»,'»!^© terms of the contract be|;jsveen tbe 
parties were, ^9 eiprçsBei^ ;j^ :tne, içilowiEg mémorandum pf agrjeemei^t, 
maàe^ljefpïei tlie,.sh^pment/pf the cattle, and in the follpwing bilï of lad,^ 
ypg, signet ai; tbp time pf sÈipmjept, ^nd afterwards accepted by the libd- 

aflt», ,:i; ,: - ;- •<■ ■. .J, ■,■■,'■•:■ . ,. , ' ' ' ' . 

,V i ;\"p'r/ ■'; \ ./."MEMORANDUM pjP .APBEE]^ , 

, "Con^duilçd ,at iNew YorKfi tbp t^enty-^^ day pf May,, i885> betw.eeu 
iï^sars, ,^éncleV^^ Brôtherç, 7... Bowling Green, Jfew Ydri, agents, of the 
stéameirtJàledjôû'ijt, herelriàf^ër desctibç^ as the party ôî thé firsti part, 'tind Mh 
M. Ooldsiitith; of New YPrk, henéihaifcir described as the' shipper oftheseo- 
bnd part. 'The ag^ehtsbfith^ '$teainer' agrée to kt to said sbipper suitable 
spàcei. as undemoted, £iir the traijispof tation of live cattlei that iato say, oa 
Jh&flteaiDTflblpC^ÇdçniaVfftr a^PUt-two Uundred and Beyentyrfiye to th];ee 
hundred hçiad of cattle on andunderdecks. Stgapier expected to .sali from 
Boston for Lohdon about eleyeiith of jiine. Thelagents agrée tb lit thestaUs 
in tlie stylô customary atthé pôttof Bbstoii, to the satisfaction of, ijispet^tors 
'\A Boâton ihsurancè companiés, ànd'the shipper, wlio willassumeanTèsponsi- 
bility for same, and- for^ vartou» appliances Pt ventilation after sblpijaent of 
the cattle; and the steamer Caledonia undertakes to supply suCacient good 
condensed water for the use of the animais during the voyage. AU water 
casks, buckets, hose, and similar appliances mnst be put on board by shipper 
of the cattle. A reasonable supply of fodder for the animais will be carried 
by the steam-ship Caledonia, free of freight; but freiglit, if deraanded, shall 
be payable on any nnusuale&éétii^M fodder landeU at port of destination. 
Hay and straw tçbe in <^ni.pressed baies. ïhe steamer Caledonia will also 
furiiish free steetage/ passEige foi? :dttëhdants (hot ëkeèeditig bhe man to every 
thirty cattle) over and return, providing them with the necessaiy utensilsfor 
•*h|B(îvoyage, i aShe-agentsof the steamer agrée to notif y the said sbipper, atieast 
«ttiiôàys in W#ano6, of the intendtfl 'departure of the steam-ship, and; twelve 
%é^H_ 0&tpùàé^î^iMW^<^jé't^^^ W et^i^t oî shipper f^ulilig t9 de- 

iivér tbe cattle to steam-ship within twénty-four hours after expiry or due 
notice, as aforementioned, steamer is to bave.Iibertytosail, and freight is to 
he paid in f alT by thë J^arty Of the^sécohd part. The steatnfer Caledonia agrées 
"lô'd'èUyër tlie';^â,i;tl6 àt D'^|tfbi"d,'àii4 thèlsbippër^à^ 
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ot slwd fliies when incurred. The cattle ar* fo be delivered and receivéd from 
stejïm-ship's decks iramediately on arrivai at the port of destination. Tlié Ship^ ' 
per agrées to sbip ail t/bé cattle the steam-sbip' can carry, as above mentionëd, ' 
payiny ffceight on same at the rate of forty-flve shillings Biitish sterling per- 
bullock for ail cattle shipped. The shipper agrées tO prepay freight on the 
above-mentioned shipmenta- in current funds, at first-class bankers, selling' 
rate for siglit exchange, on the number of cattle shipped at Boston , vessellost 
or not lost, and irrespective of the number landed at the port of destination; 
and tlie shipper assumes al! risk of mortality or accident, however caused, 
throughoat the voyage. The shipper agrées to deliver the cattle on the date 
and hoiii; ordered by the agents of the steamer, or pay demurrHge of ihe steam- 
ship for ail or any détention ineurred by bis failure to do so. In case of non- 
arrival of vesàel in time to sail from Boston on or before 18th June, shipper 
has option of cancellationi Any dispute arising on thiscontract to be settied 
by arbitration in the usutil vray in Boston. Hendskson Brothers. " 

" CATTLE BILL OF LADINQ. 

"Shipped alive, by M. Goldsmitb, and at shippel's riSk, in and upon the 
steam-sbip called the • Caledonia,' now lying in the port of Boston, anU boun<l 
for iiondolj, two hundréd and seventy-fdur head live cattle, to be delivered 
from the ship's deck at tlie àforesaid port of Londôn; the act oî God, the 
Queert's; enemies, pirates, restraint of princes and rulers, périls Of the seas, 
rivefs, iitavSgation and land transit, of whatever nature or kind, restrictions 
at port; pf discharge, loss or damage from delays, collision, straining, ex- 
plosion, lieat, fire, steam-boUers and machinery, or defects therein, ttans- 
shipuieiii, escape,^ accidents, suffocation, mortality, disease, or détériora- 
tion in value, négligence, dëfâult, or error in judgment of piluts, master, 
mariners, engirieers, stevedores, or any other persoû in the employ of the 
steam-ship O'rlof the owners or their agents, excepted; with liberty to sail 
with or wifchout pilots, to tow and assist vessels in ail situations, to call at 
any port: or ports to receive fuel, load or discharge cargo, or for any other pur- 
pose, and, in the event of Ijhe steam-ship's putting back to Boston or into any 
other poit, brbeing prevehted from, any cause irom proceeding in the ordi- 
uary coiirsè' bf hér voyage, to transstiip by any other steamer' unto order, or 
to bis or their assigns. Freight for the said stock to be paid without any al- 
lô wance of crédit or discount, at thé rate of £2-5-0 sterling for each animal 
shipped ^oh<id«ck, and £2-ô-0 sterling for each animal shipped under deck, 
w,heiherd«'l,ivered or not, vessellost or not lost, cattle jettisoned in allorin part^ 
or otberwi.se lost, with ayerage acçustomed. In the event of the loss of the 
vessel, of hër riotârriving at tlie said port, or of the cpnsianee neglecting to 
pay thé frèi^ht upon the arrivai of the vessel, orneglf'ctlhgto pay the charges, 
and expetiSês hferèih mentiôiiëdi tlie shipper, in considération of the waiving . 
of the payment of the freight in advance, hereby binds and obligates hinlséif 
to pay the freight above expressed, and s uch charges and ex penses, lipon dè- 
mand. It. is also stipulated and agreed by tne shipper, as a condition of the 
8hii.ment,ithiat J>fi will take charge of the stock during the voyage, the vessel 
furnishing water only; that be. bas. examined the condition of the steamer, 
the co!)8truction;;0f the.stalls. ana the means of ventilation, and approved of 
the same. a»i that no olaim ishall be made for any loSs or damante resiilting 
tberelrom; that any mortality, sickness, or détérioration in the condition of 
the stock shall be presuiiied to arise from tlie conditinn of tlie animais when 
shipped, or from natural causés; ' OOnsifïnees to enter the property at thecus- 
tom-hotise witbin twenty^f^nr.hours after the shipis repoited tbere, and *,to 
réiïibve thë sanié immédiàtely ppon being landed,. ptherwise the property may 
be'dfsçhargéd'by the agent!) ôf thé ship at the expénse ànd risk of the shipper 
or consignée of carg^o. Porterage of the delivery pf the cargo to be dohe by 
agentsof tlie sbip, at the expenBé and 'riSk of tbe reèéivérs. Lighteragè, tdii- 
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nageja,sd|.shed dues payable by the receivers. This bill of lading, duly in-» 
dor^i |t© be given up to the ship agents in exchange for deiivery order. 
In witneas whereof , the master, purser. or agents of the said ship hath af- 
firmed to tiiree bills of lading, ail of this ténor and date, one of which bills 
being i^cçotnplished, the otbers to stand, void. In accepting this bill of 'lading, 
the shipper, as owner, or agent of the owner, of the property shipped, ex- 
pressiy accepta and agrées to ail its stipulations, exceptions, and conditions, 
whether written or printed. 
" Dated in Boston, Mass., Ibth June, 1885. 
, , "J.MiLLEB Stewakt, for the Agents." 

On Môndayj June 15, 1885, thé libelant shipped on board the Cale- 
donia at Boston, to be delivered at Deptford, 274 head of cattle in good 
order anid, condition, and, put on board fodder sufficient for a voyage of 
15 days, a day or two more than the usual length of voyage, being ail 
the fodder that hy the usage of the business he was bound to provide. 
On the morning of June 24th, the riiflth day out from Boston, in smooth 
wéather, the propeller shaftôf the Oaledonia broke straight àcross in the 
â'tém tube.' There had beèn pO heay^ weather dii thiSiVoyage, and the 
prppélléf Hid' ûot strike agàiùét my rock or derelict or o^ber object. The 
cause of thp .Ijreaking of the s^iati Wfisiits having been weakened by meet- 
ing with ejciraordinariiy heavy aeaéon previous voyages. At the tirae 
of leaving Boston on June 15th, thé shaft was in fact unfit for the voyage, 
and by reason of its unfitneSS tbe'Vessel was unseaworthy. No defect 
in the shàft.wàs visible, or èould'have been deteçted by the usual and 
reasonableineans, if the sJ^aft had,' been taken ont and examined. No 
negligentee iah the part of th^ p whérs of thé steam-ship ; was proved. By 
reason of i t,he breaking , of the shaft the voyage lasted 25 days, and th© 
cattle wsire-put on short allowanceoffood, and', in conséquence thereof; 
were landed àt Deptfoïd in th© aftettioon of Moilda|3', July 20th, in an 
emaciated çohdîtion. ' ' The markej; days in Londbri were MondayS and 
Thursdays/ By the usual course of the business of shipping live cattle 
f^-bm Boston tp Deptford for the London market, and in accordance with 
the knowJsdge and contemplation of both parties at the time of the exé- 
cution of the mémorandum of àgreement and the bill ôf lading, the cattle 
were not to bé soid before arrivai', afid were sold àt the first market after 
their arrivai. "The amoùnt of the damages suflFered by the libelant w^s. 
as stated in the following âgreèmeiit, signed and Ê],ed,hy the counsel of 

the parties:.: :,; V . ;.>■;;'.„:.;.■, ■ :.;.■>'■;:!': 

"It is hereby agretdithat the wholeamount of damages sufEered by the libel- 
Ituit (exclusive. of interest) àrosé froûi two sources ofl(SS:shrinkage id the 
weight of cattle ifrom the protracted voyftge. and fall in the ni arket value of 
th©;catUe during the delay in arrivai; and that thèse two causes togethermade 
the loss;,seven Ihpusand eight bundred and fifty dollàrs^antl that one balf 
thereof, to wit* thiee thousand nine fatmdred and twenty-five dollars, was and 
is to be attribufced to each causeï'' 

.^ CONCLUSIONS OF LAW. ,; 

There waa 'a warranty that the 'yfessél ! was seaworthy atthe time of sail- 
ing from Bokton. This 'warranty was not affectedby the exceptions in 
thé; bill of lading. , Tlie breach ,o,f tKe warranty was theç^use of ail the 
dama^ claimed. The libelant is lentitled to recover $7^8^ and interest^ 
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Geay, Justice. A contract for the carnage of goods by sea may doubt- 
less exist without a bill of lading; and, when the parties hâve made such 
a contract, the ship-owner cannot, without the shipper's consent, vary 
its terms by inserting new provisions in a bill of lading, and the shipper 
may décline to assent to the modifications, and insist upon bis right to 
bave the goods carried under the original contract. Jones v. Hough, 5 
Exch. Div. 115; Crooks v. ÂUan, 5 Q.B. Div. 38, 40, 41; Lord Bram- 
WELL, in SeweU v. Burdich, L. R. 10 App. Cas. 74, 105. But the, bill 
of lading is often given by the ship-owner and accepted by the shipper 
as expressing the terms of the agreement between them, and when this 
is the case both parties are bound by its provisions. Glyn v. Dock Co., L. 
R. 7 App. Cas. 591 , 596; Chartered M. Bankofindm v.Netherlands, etc. , Co. , 
10 Q. Bv Div. 521, 528; The Delaware, 14 Wall. 579. In the case at 
bar the original contract, although containing no mention of a bill of 
lading, was evidently a preliminary mémorandum only, and not a final 
and definite statement of ail the terms of the agreement between the par- 
ties., For instance, it did not even except périls of the sea, yetit is in- 
credible that either party contemplatedorintendedthatthe carrier should 
be liable for such périls. And the shipper not only, without objection, 
accepted aud forwarded to the consignées their bill of lading, but in the 
usuaj, course of business between the parties, both before and after this 
shipment, he accepted similar bills of lading under like circumstances. 
It is a necessary conclusion of fact, as well as of law, that the bill of 
lading was understood and intended to be, and was, évidence ofthereal 
cdntract by which the mutual obligations of the parties were to be govt 
erned. The shipper is therefore bound by the exceptions in the bill of 
lading, as far as those exceptions are valid in law. So far as they un- 
dertake to exempt the carriers from responsibility for the négligence of 
their servants, they are inoperative andvoid. Liverpool & G. W. Sleam 
Go. V, Phmic Ins. Co,, ,129 U. S. 397. 9 Sup. Ct. Rep. 469. But in 
this case, as no négligence is proved, that part of the exception is im- 
material. 

In every contract for the carriage of goods by sea, unless otherwise 
expressly stipulated, there is a warranty on the part of the ship-owner 
that the ship is seaworthy at the time of beginning her voyage, and not 
merely that he does not know her to be unseaworthy, or that he has 
used his best efforts to make her seaworthy. The warranty is absolute 
that the ship is, or shall be, in fact seaworthy at that time, and does not 
dépend on his knowledge ôr ignorance, his care or négligence. Work v. 
Leathers, 97 U. S. 379;'-CbAn v. Davidson, 2 Q. B. Div. 455; The Glm- 
frwin, 10 Prob. Div. 103, Inthecaseatbar, theunseaworthinessofthe 
yessel consjsted in theunfitnèss of her shaft when sheleft port, and that 
unseawortbiness was the cause of the damage to the libelant's cattle. 
The exception of "steam-boilers ànd machinery, or defects therein," in- 
sèrted in an instrument framed by the ship-owners, and in the midst of 
a long enumeration of various causes of damage, ail the rrat of; which 
relate to matters happening after the beginning of the voyage, inust, by 
elementary rulesof construction, and according to the great weight ofau- 
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thbrity;: be: held toi)© eqtaally liinited in its scope, and not tôaffect the 
warrantyfof Bfcaworthirjesé at the time of ieaving .port upori her voyage. 
Kopitofflivi^WUsm, l^Q,.iB.BifiB7J',Steel v.SieamrShipCo., L. R. 3 
i-ppj GasiJ 72; i3%e GlenfruiH^' 10 Prob. Div. 103; ; Taitersall v. StearrirShip 
(?o;yl2i(^:B..,Div. 297'; 2%6, i2o»et-, 33 Eed. Rep. 515.: The opinion in 
The Mifûnda, Ïj. R. 3 Adm.» & Ecc. 561, so far as it tends to a difiTerent 
eonelusioiïjlis donîrarytovthe latfcr' cases; ànd in' The Laèrt^, 12 Probj 
Div, 187v'the bills 6f lading expreSsly restricted the warranty of sea- 
worthiness ta cases in wbieh there had been a want of ordinary and rea- 
sonablebare^ ' ' 

It bas bèen held by ith& highest courts of Michigan, Massachusetts, 
and New York i tiponreasoûs which àppear to us Conclusive, and which 
it is unnecessâry to restate, that a commcHi carriôr, receiving goods for 
carriage, ànd by whose fault they are not deliveredat thé time and place 
àt which ;th«y ought to hâve been delîvered, but are deiivered at the 
same place afterwards, and Tv'hen their market value isless^iaresponsible 
to the oWqer of the go6ds foï such différence in value; Sissonv. liail- 
road Oo., 14 Mich. 489; Outtitig v^ BaHway Co., 13 All«n, 381; Ward v. 
Bailroaçt Cb;, 47 N, Yv 29; The same général rule bas been often recog- 
nized as apply ing to carriers by sea in t his circuit as well as in the second 
circuit/ Oakeswi Richardson, 2 Low. 173, 178; Pagev. Munro, Holmes, 
232; Rowevc ^fheOky qfDublm,!- Ben. 46; The Success^ 7 Blatchf. 551 ; The 
OMio, 34 Fed. Rep. 909. But this^ case does not require u» to go so 
far, beCanseit dearlyappears that thèse jMirties, at the timeof contract- 
ing to^ether, knew and contemplsîted that the cattle were not to be sold 
belbré arrivai^ andi were to'beiold at the fitst possible market day after 
arrivai; and, ùnder such circuiBstanceijj there can be nodoubt whatever 
that the carrier is liablëîto tbe shipper for the fall in the market value 
of bis goods.' Tekgraph Co, v. Hatf, 424 U. S. 444, 456, 8 Sup. Gt. 
Re^. 577; :7%e /%mÂfi^,.a'Prob. Div. 118; 121, 123. Decree affirmed, 
with interest and cbsts. ; i < : 



■'■■"•'■■ ">'■■■■ ; ^ Smith 'r.' The ■CdLt;MBUs,' , ' ■ 

.y,'; .y , {Vftt^iPmtrlkMJ?- ^ewcYorht October 6< 1890.) i ; i . 

' ,' ; ; ; ':■ Tb» agMement of : a seiiom -n ob to bring kulti for HM ivagies; If lUscliai-^cl, tratU 
. -a certain, time jBf ter such dkcharge, la vajid .where the vessel,on whiqh he is eni- 
' flà^eâ Is'à hàrbor Véssei; thabïe toleave'tb'é port, and wïiero thei^ to no voyage ot 
/liUaitvtimJofiiiotixAeatemviw. .n ■y-iu.- ■ ■ si- . 

?,,SAM&TT^pïi?TW,^(^BSMBIjWR?BM4Tn9B.^TTJT,,;. ...,.■ ,,,,,■; 

■ vvhén i^'séàniaii, by wrîtten instrument, agréed that if discbarged thé wages due 
'' himahOatdbéipàyftbleasithtt'n^tèregtiIail'.'^^-daS^Of his >6ilit>loyèr,:àna on bëibg 
.; , discbarg«â)Co^n>ei^i3ed^aijJ,tjtor bi^ wage» witbqut, walt,i^gfOr.#iacb p^yrday, the 
. suTtWaspre'mattiré.. ', ' ' . . 

iJR^orted by a«itr^:èf. Béuediètj EBqi, «rf itheNèiw YèÀ bat. ' 
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- In.Adiîiiralty. ' Suit for seaman's' wages. '• : 

AmohBtëbeStevxirtyioriiihehint. < ;... i; . 
Goodnii^f Dmdy es Qoodridi, îoT cbmsmni. , , 

Benedict, J. This action is broiught to recoyer ; wages for services 
,rendftred:.by the Ijbelaiît as engineer or^ tjie dredgç Columbus, a dredge 
employed in dredgîng in the port of New, [York, The libelant was em- 
ployed io j^Mgust bya.verbal agreement,; On Augpst 27th he entered 
into a written agreement. On the lOth day of September he was dis- 
charged for drunkenness, and at once commenced this suit to recover wages 
for the time of his employment Ib thé timé of his discharge. The dé- 
fense is that the suit is prématuré. Upon the case coming on for trial, 
the validity of the clause {n,^e ^rit^QUiagreement upon which the dé- 
fense is based was disputed by the libelant, and it was agreed that this 
point should be disposed of |)^r6lïttlinariiy in order to avoid trouble and 
expense. The written cont^act relied on by the claimant is as follows: 

"This agreement' betweéri th'e H'ôrtK American Drédging and Improvement 
Company of New York andFredpri^k ^mith.wituesseth: That said Frederick 
Smith agrées to wofkfor sàid compàny iii thè capacity df 2nd engineer on the 
dredge Côlum^u8>fat; the raite of $60.0^ .fnonthly w^ges, to, be paid on the 
Saturday foUowing the 15th of each month, for ail work done in the preced- 
ing i^çionth... It is further 'agreed by said Frederick Smith that in case he 
l^^i^an^a^iijr Jeàves.thé ^inploy of the copïpàny, pr is dischàrged fpr dranken- 
■ neiaé.rëfuaingtoobey brdeirs, or neglect of duty, that his wages then accrued 
Bhatll be due and payableon the next ensuing regular monthly pay-day of the 
i'diUîiatiy; Tpfe said oû'riïpany yeserves the rij^ht to dls'cbarge the said Fred- 
erick éniitii whenevèr tiié éxîgeiides of Its husinéàs seem to thçça, that his 
services are no longer required or désirable, ih which case they agrée to pay 
;h)i»in;fiiilloii'pi;e8etittiUQn.oftime-çheok;atit8 office. ' ' ■ 

"The Norïh American DEED(SI^fç^ & Impbpvehenx CoMPi»^. 

;,,.,,,,,r ■.,■_..,, ;r--."Bpî3.,0. It0WELL,,PrSt.' ;■".;■' ' ' '." '',,'■'" 

"'.j' ' "'"ï'aEDEÉICKSMITH. " i -.■.,,.... ^ 

■'"DaiedAugustinh'.im. ' 

- "WithéSsfcdby 0. ti MgMii,an," r. Ji ^ 

, ,'If tnej provision bf this agreement în regard to thè dày of payméniis 
valiâ, thè siiit is prématuré' as té the wages eariied after the signing of 
the written agreement, because they.were not payable iintil the 26thdày 
of September, whereas "tïie îibel was filèd'on the 12th of September,, 

On the part of the lifeeîant it is insistéd thàt the stipulation in the 
cqntract, r^ferred to is .unconscionable and void, and should not b^ en- 
forçed in a pbiirt of àdmirally. t àmunàble to discbver any just ground 
for decïàringjthe provision in question in a contràct of this (jhàractér tb 

, bé vpid, if this were à cçntract for thé services of à seamaH onboàrd 
a vessel iiablç to leàve the port, arid whçre délay from the tilûe.bf dis- 
cliarge, i^jpjtil the Saturday follp'wing thé 15th of thé month niignt in 

.^ome.cajÇes déprive the seaman'of an pppôrtunity to' seize thé viesgel for 

,,hls wfg^$, ithe case WQTajid doùbtïess bç différent. Bût theprésènt cà$e 
is pnepf services pn bba,rq, a dredge ern'ployed exclusively in drédging in 
thè port 01 iîèw York, ùnable tb lèavé thè port, aiid wheré'ihè'rfe is iio 
voyage or limitation of the time of service. In such' a case it 'ià hot'séen 
bow such a stipulationras this çp^trçict cpntain^ ;jQ^i^i worik^PJ'^^^ 
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Moreover the contract, while it postpones payment of wages by the em- 
ployer to a future defiuite day, aiso contâins provisions to theadvantage 
of the employé; as, for instance, itgives the libelant the right todemand 
on the 25th of September wages up to the 12th of September, notwith- 
stàndiUg the fact that he had been discharged for drunkenness on the lat- 
ter date. To such a contract the décisions made in favor of seamen 
upon éhips do not seem to me to be applicable. So far as the wages 
earned aftei- the written cobtraict are concerned, the suit will be held to 
be prématuré. 



The Rooeaway.* 

The Seaboam». ! 

,, . / LoMBABp «t aZ.t;. The EocKAWAY. 

Bebnnan ei a|. V. TsE SeaBoakd. 
' ;'i (DlsMct Copjn, E. D. ÉTew Tork. Ootober 1, 1890.) 

GoixisioN— Stbam-Vbssbm Oiiqs9iiio-+Unwarkanted Baceino. 

, The steam-boat B. was goingth^ot^g^l the Kill von Kull.bound for New York, on» 
courge some SOOÎeet ottthéNew Jersey shôre. The propellér 8. had been lying at 
a dock on the New Jersey sh6itë, and stertéd to back ont into the stream, and aéross 
thocourseof the R., as<thelatter approached. The S. gave no signal to indiCate her 
î^îtentlon, and contlniued tO;f)aok almost to the moment of collision. The R, backed 
as »)on as the intention of the S. was seen, but thé vessels came together. Held, 
thatthoboUision wasthe'fauftoîtheS. ■ 

In Admiralty. Cros^-suits for damages caused by collision between 
the s^team-bdats Rockaway ând Séabbard. 

The steam-boat Rockaway wais goihg th'rough the Kill von Kqll, bound 
for New York, some 600 feet from the New Jersey coast. The tug Sea- 
board, lying at a pier on the New Jersey shore, attempted to back out as 
the Rockaway approa,chp{|i but gave no signais of such intention. The 
Rockawây feversed and'bàcked as soôn as the intent of the Seaboard was 
discovered, but a collision, followed. 

Goodrich, Deady tfr Goodrich, for the Seaboard. 
, ^Whitehead, Parker &Deaer, foi ihQ'Rodk&yi&y, 

" lÊENEDicT, J. The collision which gave rise to thîs suit was, in my 

Jppîniou, «Jaused by the fault of the tug in backing directly under the 

itiqiws bf 1;he steam-boat, then approaching in plain' sight, without any 

signàr havirig been given the steam-boat to show an intention on the 

/part of the, tug tb back across her bow. , I see no fault où the part of the 

sÇèam-boat. ' There was no time after the intention of the tug to cross 

the bows of the steam-boat was manîfest for the steamer todo more than 

^hé did., The libel agaihst the Rockàway must be dismiSsed, and in the 

action.agàinst ihe Seaboard there must be a decree for the libelant, with 

an orderol" référence. 

*Reï»y*ted'bJ'ÉdT*ardG.BenedIot,H!s4i,'>o'f thé New York bar. • 
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Heeman V. McKiNNEY et al. 
(CinyuM Court, D. South Dakota, E. D. November 8, 1890.) 

CouBTS— Admission op States — Teansper of Causes. 

The right to remove tb the fédéral courte causes pending in the territorial court» 
of Dakota whËn the two states were admitted to the Union dépends not upon Act 
Cong. Âug. 13, 188S, upon removal of causes in gênerai, but upon the enabling act 
of Feb. 22, 1889, § 83, which pi-ovides that cases which wonîd bave been of fédéral 
jnrisdictioniWhen brought if suoh courts had existed shall be removed upon therè- 
quest of either party, and hënce a motion to retnand cannbt be sustained upon the 
ground that the remoral was made SA the demand of a défendant residlng in tlte 
State. 

In Eqnity. Motion to remand. 
McHifartin. (fc, Carland, for complainant. 
, JSkÙi <è .Bâtes and Winsor & Kittredge, for défendants. 

Sheeas, J. The eomplaint in this cause was filed November 2, 1888, 
in the district court of Atinnehaha county, Dakota territory, the com- 
piainçjit theo being a citizen of the state of New York, the défendant 
McKinpey being a citizen of Dakota territory, and the défendant corpo- 
ration l^eing then a national bank, created under the statutes of the 
United States, and having its principal place of business at 8ioux P^alls, 
in the thep territory of Dakota. The citizenship and résidence of the 
seyeral partie:^ bas remainted unchanged, except as that of the défendants 
bas been affected by the admission of South Dakota as one of the states 
of the fédéral Union, under the provisions of the act of congress approved 
February 22, 1889, and commonly referred to as the "Omnibus Bill." 
Under the constitution and laws of the state of South Dakota, the court 
of original trial jurisdiction is known as the "circuit court." Upon the 
admission of the state, the record and files in this cause passed into the 
custody of the state circuit court, and on the lOth day of May, 1890, the 
défendants filed a written request in that court for the transfer of the 
cause to this court, which request was granted, and the papers and rec- 
ord bave been in due form transferred to and docketed in this court. 

Complainant now moves for an order remanding the case to the state 
court, on the ground that this court bas not jurisdiction thereof; that 
the déféridàhts, on whose request it was brought into this court, were, 
when the suit was brought, résidents of the then territory of Dakota, and, 
when the removal was reqUested, résidents of the state of South Dakota; 
and that a removal from a state court to this court cannot be had upon 
petitioti df a résident of this state. The right of removal in this cause 
is not dépendent upon the act of congress of August 13, 1888, àmend- 
ing the actof March 3, 1887. It dépends upon the provisions of the act 
under which South Dakota was admitted to the Union, and which, in 
têrms, made, provision for the disposition of causes pending in the courts 
of thé territory. By the twenty-third section of that act it is, in sub- 
stance, declared that cases which would hâve been of fédéral jurisdiction 
•whéiilafc^0it, if South Dakota had then been a state with a fédéral court 
v.43F,no.ll — 44 
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organized therein, are, at the request of either party, transférable to the 
fédéral court. This itatute not ôèly Idoeâ: nOt lifiiit the right of transfer 
to the non-resident défendant, as is the fact in many of the dauses of 
the removâràct ôf 1888; ISut'it èxprôssly conféré'itû|)6hMthë parties, re- 
gardlessof their position on the rçcord as plaintiSi^or.defendants, and with- 
çut limitfttion as tp their résidence. Bi this parùciijar the statut© is too 
elear tp lieed conàtructioû tO^how its meaning; IhBubstande; the fédéral 
çôïtrt II inade the ftueçessQr ôf cases of fédéral jurisdiction,-^ 
hein^ yiietred in the li^ht of the facts existing when the Suit wasbrought; 

may cause it to be transferred to the fédéral court. It is not strietly a 
question of removal from a state court," but the détermination, of the 
question whether, under the omnibus" bîll', thfe'caàe îspne èf sùdcessor- 
ship in the fédéral court, , When thè suît was b.rqttëtet, wiuvolvéd over 
$2,000. The parties wèrë'i-ësiilents arid citîzéûâ-df différëflt àtàtes, View- 
ing, as the act requires us to do, the territory of Dakota as being then a 
,àtatd;-îtf'blhèF*rt'6rds, if;'%hén thié^uît was brôUghtj th^e had then 
been iti'exîstén'csë a fédéral; ootirt for Sëùth Dakota ,'iWbtold havé had jii- 
risdietidn of 'thlâ càtfèë; This being so, théii under^ thé ôninlbus' act, 
either j«î>ty boiild cauÈte i€ to bé traiisfetred ittë the fedëttil court; This 
viéw i& iri àctibrdance With 'the bonstructiori placéd'jujittri 'this section ôf 
the bÈûîiibus bill iii the Wf itten ôpinibû ' délivéï'èd 'by J^idgè Bmekton 
upbfi' a' siûiilài? môtioti to remânidi èled in the cûse of'Domev. Mining 
Œ., infirà, 16 Whi'ch référencé may bë lûade for a môrei full' discussion 
of the qûéstioûi 'Motion toreiûànd ôverttiiéd; 

ËDGÈB^tiKi'J.jConcurrifag.-' ^ '' ' 



'■'*■•'■■■'■"' ";îpo,BNE'»^RicH^di!à>'|SîiVEB'MiN.''feb.^^ ■,"" 
(CirbuU Courit'D. South paAotà: Novônitier il, 1890.) ' 

1. tiJoqRTB-TApMHâlOlT OP, StA?;BS— TRANPBBB OP lOittâBSi ; ,, f ,:■; ' ■• 

Apt Cong. I!eb. 22, 1SS9, under ^bich the D^kot,^s were ^mltted as st^^tos of the 

■ trnibHi proVldés, in sedtioriJSS.'thâti'tpttatbe'WHtteàédKseà^'ofâ party, ail cases 

pendi^K 1)1 the^trltorial p(mrtsalt}tlte tiir}eo|aâmiBs{on''i^ereof tbecircoit ordie- 

trict courts Wtbi^' act eis^bUslieid mlghthare bad juflsdio^jonunderthelawsofthe 

; ' United States bad' sucbcôurtâ e^istéd ai tbe tinie of the'couiaiëùoemént of èUcb 

■. ;<;a;éS)rB:bailbe transfejçr^dtiQthe 8addi49.deral circuit asd.dijatricticmirta. Beld, 

' tbat tbe provision applief ia à casa in ^^icb tbe plaintifC was a citizen of Dakota 

' ' ' tei^ltorjr, and the defenâanl/a citizen of ànoither state, at tbe cômmeiïcémBntof the 

.;, 8]li^. ,.->,, \, ,■ ' I,..! ■;,■,,( , ..s.. ■■■• "'i^ 'y, ! !'. .;:.:■' .;: 

,%.SAMBr-CpNSXITUTIONAIj LAVrrjOlVBBSÇ i&TilfïENSHIP. 'L ■ 

$àta section 23 does n'pt àtte;m{lit te àiVé the fédéral courts JùrisdictJon, on tbe 

>' , igrôiindbf icli^Eerse citizen'âbipi of ease&bâtweëa acitizâh'of d'étateabd a biti^n of 

, a terrltoiy, and tbereforedoes notextend suçb juriadiclàon to cases, aqt warranted 

','■ by Consti. Ûi'S. art. 8, S3;'lii tbe ■froi'ds, «to controveraieà '* • • . betwéen citi- 

. :::>-2en8 0fidIffdi3ent'8tate8.i'r :i<: ' r- '.fiA- ,:'\-.';{' ■; :( v- : ,■• ■ , : . ! ^ 

; S., SAMBJtS^AT^i CJonETfh-^ONÈTBPOTÏON lOP ST^Tilta, 



Seotiôb Sâ'pro vides tbat no action pendiuè iù tbe territorial courts ^ball abate by 
té,-«but sbô aàma sEall be kànàferred ànd pràbeèûed Witb 



thé aâialssikjh ot the staté,' 
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ip jthç proper United States circuit, district, or, state cpqrt, as the case may be: 
provid'éd, however, that in- àll civil actions, causes, and proceedings in whicji the 
United States is net a party transfers sball net be made to the circuit and district 
courts oj the United States exôept upon Wrîtten request of one of the parties to 
such action; * * * and, in the absence of sùch request, such cases shall be prp- 
ceed^'t^ith in the proper Stàte court." HeM that, upon sùch request, the state 
court is deprived of jurisdiction, and the fédéral court gaiûs exclusive juri^dictioiï. 



0^1 Motion to Remand to Swpreme Court of South Dakota. 

Fan C'is^jcÇ; TTifeon, for, appeUant. 

Martin, Mason, Moody, and Waâmhough, for respondent. 

Edgekton, J. This action was brought by the plaintiff, Victor Dôme, 
agaihst-thé Richmond Silver Mining Company in the month of October, 
1883) jn the district court of the territory of Dakota for the eounty of 
Lawrence, toi recover damages for breach of contract. The case was tried 
in April, 1889, and a verdict rendered in favor of the plaintiff April 16, 
1889, for $16,376.75. The défendant appealed from the judgment to 
the suprême dèurt of thè territory of Dakota, and the cause was pending 
on appeal at the timé of thé admission of South Dakota as a state, on 
Noveniber 2, 1889* The défendant moved to transfer the case from the 
supr,ereie .court çf the state to this court, upon the ground of diverse oit- 
zenship. 4^t the February, 1890, term , the suprême court of South Da- 
kota tranfiferred the case to this court. The plaintiff now moves the 
court to remand the case to the suprême court of South Dakota. The 
motion VS transfer the case from the state court to this court was not ex 
parte, but the question was fully presented, pro and con, by the plain- 
tiff and, défendant, î^nd was careiully considered by that court. See 44 
N. W! Rep. 1021. 

The çoiiteptipn of the respondent is that section 2, art. 3, of the; con- 
stitution of.^he United States only authorizes congress to extend the ju- 
nsdictionoli the fédéral courts, in cases where no other cause exists than 
diverse citizénship, " to controversies between citizens of diflerent states," 
and not betwieèn citiiens of astate and territory. Section 23 ofthe éh- 
ablîng àct «fttempts to cohfèr jurisdiction on the fédéral courts of, thè 
ÎBtates admittëd under it in ail cases "whereofthé circuit or district courts 
by thijsiact eistablished niight hâve had jurisdiction under the lawa ofthe 
United r States had such courts existed at the time ofthe commencenient 
of such isases;" that at the time this action was cotnmenced, the plaintiff 
ivâs a citizen ôf a. territory, and cOnsequently coiild not transler hiscàse 
to the tederàîcb'uW;. Thei-efore, if this section attempts to give the féd- 
éral çou,t;t juwsdiction in th^s class of cases by reason of diverse citizén- 
ship, tQ tftat; estent the law isunconstitutional, Thisis the contention 
ofthe. respondent, and upohi this ground he àsks for an order remanding 
tbe case to the state court; 

;' lllkhfê are thî'èè propositions submitted to the côiirt in the considerar 
tioii of tljiB quèstidù:; /îrsi. Was it the intention of congress in the en- 
.^hliiig act to eçihrape this class of cases among thpse to which the fédéral 
jQQurt%.siiçiuidv8uccçed the territorial court? Secmvà. If it was, is that 
portion ofthe act in conflict with. article 8 of the constitution of the 
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United States? Third. If so, what court, if any, has jurîsdiction of this 

When a territory is admitted into the Union, the cases then pending- 
in th& territorial courts abate, unless congress in some measure, either 
directly or inferentiaily, provides for their survival. Tlie territory of Da- 
kota was not admitted by congress into the Union as one state, but was 
divided into two stateS, and the two states admitted at the same time. 
Neither state succeeded the territory except as provided in the enabling 
act, and, unless congress, by* some législation either in the act of admis- 
sion or elsewhere, provided for the survival of causes pending at the time 
of admission, then àll such cases abate. 

Thè suprême court, in .Bmncr V. Poî'ter, 9 How. 246, aaid, interalîa: 

"The territorial courts were thé fcourts of the gênerai gôvernment, and the 
records in the custody of their clerks the records of that gôvernment; and it 
\\rouldiSe.pniJto folio w, necessawly.fnom thèse premisesi that rio onecould le- 
gally.take the possession or cuajiody of the same without.thqassent, express 
or iinplied, of congress. Such lassent is esseijtial, wpon the pjainest princi- 
plés.to ail aùthorizèd change of their' custody." ' 

inHuntv. Palao, 4 How. 590) the court held that- — 

"Thô territorial court of appeals- was a court of the United States, and the 
control overîtS records, therefore, b'elongs to the gênerai gdvernment, and 
not to the. state authorities; aUd ittestswith. congress to déclare to what tri- 
bunal thèse records and proeeedinga shall be transferred* alad how thèse judg- 
ments sbali be carried into exécution, or reviewed upon lappeal (Ctr Vrit of er- 
rer." '. , ,. 

Also, in ExptéssCo.v. Xbiwifee, S.Wall. 342, Mf. Justice Davis, in 
delivering the opinion of the court, says: ' 

"Before prdceeding toconsider the mérits of this contrbvèrsy, It is nenes- 
sary to dispose of the point of jurîsdiction which is ralsed; ' It is urged that 
the circuit court had no jurisdiction over the cause, because tiière was no au- 
thority to transfer it. This dépends on the construction of the acts of con- 
gress relating tp the subject. On the adraissipn of a new state into the Un- 
ion, it becomès nécessary'to proyide, not only for the judgments and decrees 
ofthé'territoi'iàl courts, but also for t^eîr unfinished business. In récogni- 
tion of this necëàsity, congress, after t'iorida became s state, passed an act 
providjng, among^ other things, that ail cases of fédéral eharacter and juris- 
diction pending in the courts of the territory be transferred to the district court 
Ojf tlie United States, for the district of Flprida. The provisipns of this act' wére 
,made applicable, at the time of itspassage> to cases pending in the courts of the 
late territory of Michigan, and were afterwards extended tp the courts of tlie 
late territory pf lowa. Congress, in niaking this provision for the çhanged 
condition of lowa, thouglit proper in the sanle act to adopt a permanent Sys- 
tem on this subject, and extended the provisions of the original and supple- 
mentary acts tp cases from ail tercitorie» which ahould afterwards be formed 
înto States. * * * It is said, if cases of a fédéral eharacter were properly 
transférable to the circuit court, this was not one of theip,; because it does 
not appear that the suit' was betwèen citizens of différent states. * * * 
TThé course pfprocëedin'g in the court bèlbw shows that the'partiestP the suit 
-reeognized it as béihg of fédéral jurisdiction, and it coùld only be so, as theré 
was no fédéral question Involvedi on the grouhd that the plaintifts and de- 
ifendant were, citizens of. différent states. ", • 
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See, alsb, Baker v. Morton, 12 Wall. 153 : 

" Wheriever a territory is admitted into the Union as a state, the cases pend- 
ing in the territorial courts ôf a fédéral character or jurisdiction are trans- 
ferred to the proper fédéral court) but ail such as are not cognizable in the 
fédéral courts are transferred to the tribunals of the new state. Pending 
cases, w hère the fédéral and state courts hâve concurrent jurisdiction, raay 
be transferred either to the state or fédéral courts by either party possessing 
that option under the existing laws." 

This action, was commenced in the territorial court of Dakota, and 
vvas pending in the suprême court of the territory when its courts ceased 
to exist by the formation and admission of the states of South Dakota 
and North Dakota into the Utiion. The inquiry is, what provision, if 
any, was made for the survival of cases pending in the territorial courts 
at the time of the admission of the states? Section 23 of the enabling 
act for the admission of the states professes to maké fuU and complète 
provision for the survival of ail such cases, and reads as follows; 

"Tliat, in respect to ail cases, proceedings, and m'attera now pending in 
jn the suprême or district courts of either of the territories «lentioned in this 
iict at the time of the admission into the Union of eithpr of the states inen- 
tioned in this act, ^iid arising within thellmits of any suçh state, whereoftbe 
«ircûit or district courts by this act established might hâve had jurisdiclfon, 
undérthé la\ys of the United States, had such courts existéd at the tiiùe ,of 
thecomraenceujent of such cases, the said circuit and district courts, respect- 
ively, shrtlt'bè the successors'ôf said suprême and district courtà of. said terri- 
tory; and, in respect to ail other cases, proceedings, and matters pending in 
the suprême ftr district courte of any of the territories mentioned in this act 
at tlie time of the admission of such territory into the Unio,n, arising within 
the limits of said proposed state, the courts established by suçh state sball, re- . 
;spective1y, bè the successors of Said suprême and district territorial courts; 
and ail ibe fllès, records, indictments, and proceedings ïelating to any such 
cases shall be transferred to such circuit, district, and state courts, respéct- 
ively, ând the same shall be proceèded with thei-ein in due course of law ; bat 
no writ, action, indictment, cause, or proceeding now pending, or that, prior 
to the admission of any of the states mentioned in this act, shall be pending 
in any territorial court in any of Ihe territories mentioned in this act, shall ' 
.abate by the admission of any such state into the Union, but the samé shall 
be transferred and proceèded with in the proper United States circuit, dis- 
trict, or state court, as the. case may be: provided, however, that in ail Civil 
actions, causea, ànd proceedings in which the United States is nota party, 
transfers shall not be made to the circuit and district courts of the United 
States except uppn written request of oneof the parties to such action or pror 
ceeding. Bled in the proper court; and, in the absence of such request, such 
casiès shall be proceèded with in the proper state courts." 

It is admitted that the appellant âled the written request in the proper 
court. 

It is conceded that the United States circuit court would not hâve had 
jurisdiction of the action ai the time of its commeiicement, for the rea- 
son that the plaintiflF was a citizen of a territory; but that is not the 
-question involved in this inquiry. The law provides that, upon a writ- 
ten request, ail cases shall be transferred to the fédéral cireuitand dis- 
trict courts (after admission, provided such courts would. hâve had jùris- 
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diction of the same under the îasifra èf /ftie Upited States tph'en the action 
was!.cppi^(^i;ped, had ^uçji ço.urts existéd, ahd, thatj a,s to suçh cases, 
the iféderalnOOHits sh,a]l hesucceseors of tùe.territorialicoyrt. ; New no 
circuit oefartiof the United StateSicân exist except> in iR'state admitted 
ihtb the'Unlon*; Then,'tai statè'the'pr6i>'osition difféféritlyv the'enabling 
act givfîà'jîï|lsdibtioij at ■ 'pi'é çomtrleïicéiiierit of the,açtion , pfpvided South 
DàKta nadat th'àt tîmè h'éeii'a sïàte îh the Union, an,d the circuit court 
of the United States organized therein. this much for the intention of 
congreBsin'the'màttefi In Viôw* of the history of the admission of new 
States and the législation of coiigtefesi and the décisions of the suprême 
court upotiîthîsiquestionjit'leavesno dôubt in my tnind as to the inten- 
tion ofcongteès to provide in the enablîng act that the fédéral court 
should bueceéd the territorial conrtis in this class df cases whenever a 
wriiten reqùèstcwas filedviaa ^ro^ded in the act. Tfae riext inquiry is 
whether théâ' jprBvisioii of theesablittg abt is unconstitutional. Courts 
are very reltrotaht to décide that particolar législation is unconstitutional. , 
ThesupneBpecourtof the iUnijted (States, in Mij/or v. Cbop«r» reported in 6 
Wall. 24'?v<*ûake8- tJse of the fôllowihg language wheft the question of 
the constitûtibtiality of an ftcl'ôf ebûgréss was raiséd : ' ' 

"TJtiisc^'fe.^jl^iji tlie;'j^^ of cot^gre^^,to be répugnant to 

the<;oj^stit||lton,J^n(Hnerefftrei^yçift the dutyia oné pf great delicacy, 

and dùjy t0|te''pérfprinea wireretp^ is clénr and the conilict irréc- 

onciliable' .Syei'j^.doubt Is toi» t^ptyed in favor pf the çpnstitutiphality of 

the law.''|. ",''!.''','''' ri '' ■ .^1,' .'!■'' ' ■■ "^ ■ 

The caSBiof '©«^««î? v* G'îM«', reported in 4 Dill. 264, was in many 
pàrtifeâlài^-:liïe;thë case at\bàr.' 'The court Was askéd tO rematt'd, and 
thé niotiOjri.^^^s'^^pwéd pppii te^^ and' onlygrounds that the peti- 

tipnér had(,w9tiyéâ ijis rîgHt ;<Q^^ tq the feder^ court, and had 

eleçted tqfleniftin in the stajt9.«ourt, Itwould be a matter of surprise 
that neithôr the attomeysaor thé court should allùde to the fact if the 
petitionfeï'Swas-'pPeclûded, updtt'Cionsïitutional grouhds, from removihg 
his^^çaséttf'^Hë United Stdteà 'ài^Vts; a^^ thé federal court had no 

jtlrièâic^îbh beiï^flsé oiie pâi;fiy,^j^; acitizèh of a t^rritory when the action 
■w^^po?i)n^èpçe^..'; \, :l-r ; :uï: -, . : '--■. , ■ ,, 

hlhaveiexanïjned with ^omi» care the numerous cases to wbich my at- 
tention hSsibeeiï cHlled, and find tbait they are cases in 'Which the courts 
cônstrue'tbe'ïnlÉttîng of the WçrriSô' èmbraced in the sevëral renioval acts 
as td wheà thé'diyéràè dWzéhéitiii)' mùst exist tp entitlè the petitioner to 
a'trahâféîli'rom a stàié ço.i^irt ,|', ï^%' jn this case thé samé diflfjçùlty does ', 
not exist, for entirely différent terms are used, and what construction 
coiarts niayi plaieeîqmdoubtlul woHS: in prior laws fuïnishes slight au- 
thority for the interprétation of this. Congress did not attempt to trans- 
fér caaes'ld thèïederal courti'Where.the' fédéral' jû^sdiction was biased 
upon diverse .citizenshipi in eoiilroversies bètWeeïi cilizeris of a state and 
a tférritory, Ibdt Pnlijr -betweenî ci^ÎÈens of différent étatéSi Thè transfer 
coiild only be ntadè after 'theiadiriissibn of the state-' ■ î Itwas then that the 
case bèeame oné'of a federàj jurisdiction; and the fact that congress de- 
clared that the iedelnal courts sboBld succeed in thosecàseâ Where the cit- 
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izenship was diverse when the action was commenoed did nôt prevent 

Me ciiusefrQjiï becomingônëpf fédéral chatî^cter and jurisdictioh after 
the state was admitted, if the oitizenship was diverse when the state was 
admitted atidi the cause traiisfe^reci. , ît is solely a; (Question ,of survival 
and succession. The territory had beased to exist, and it became a con- 
troversy between a citizen of this state and the citizen of another state 
when, by the act of congress, the succession was established ànd the 
transfer effectéd. The antécédent date, to-wit, the date of thé Com- 
mencement of the action, neithér established nor dépfived the caûs^ of 

^it^; feiJer^l çharacter. That bçcame fixed when the state was admitted. 

, , Haye thC; state courts any jurJBdiction, ip the premisçs? Gongresg i^as 
«st^bli^d tjie, succession of cpses pend,ing in thés territorial courbât the 
t^nie pf ^^ifisiop in thefpllowîng words: "^oproçpedihg,"etc.,.f' ahall 
abate by thp admission pf jiny such state intp, the TJïiion, but thc! same 
shall 3)6 ti;ansferred and; pjroceeided, with^in jljlpeiproper United States cij;- 
çuit, district, or state ppç^, as tbp ça^e may be," etc., with the prpyisp 
in reffflreijpe jto the, requçst. ,, : ., , , , .' . . 

.,|;By the, î terras of the eng,bling î^ct, "in the absence of such reguqst, 
moh. çia^esshall be prpc€;ede<î witfa in tb* pipper state courte." , Thia he- 
coçi^sacondition attached,|to the grant of jurisdjctiqn to the state court 
by! q<^Bgr?EB, or, in the words, of thç act, to the;tr3.nsfjer,of the case to )the 
state cpiirti This court, then, is <Jie only court whiph Jjfts any jurisdio- 

,tion,pf this class of cases .pen^ing in the, territorial, cowrt at thp time.pf 
a4niis§ipn,/Wherp the conditions in the proviso to action 23 of tbe en- 

^l>ling açt feawebeen observed. In qrder to giye the-state court jurisdiç- 
tion, i^ngress, and poshibly theiStgte; niust hâve çonferred the juriadic- 
tipn. ;)Ajfter the performance p{ the poij(^itions of the provisp of section 
23» eppgijes^ bas çonferred -exclusive, jurisdiction on the fédéral courts, in 

, this ql^ of cases, an^ th^ «t^ite in its. ordinançe bas ratified tbç t^ims. 
Consequentiy either this court bas the exclusive jurisdiction, or plse no 
courtihiisjurisdiction. ; ; u-/:: ■■..:.■■.. 

If the oopgressional législation in référence to the gurvival pf this class 
of cases isunconstitutional, then thereis no provi^ipn for their survival, 

' and tbey, must abate. The c^se has beeni transfgrred to tbi^pourt by 
the supreine cpurtpf South I)%kot£^j iinder the provisions of theenabling 
act and the constitution of this state, and I fiod no reason to remand 
tbe eame. ; -, , ,■..,■,. -i 



Myebs el d. V. MuBEAY, Nelson & Co. 
{Clreu:UC<mi% 8.Ii.Iowa,W.D. Septeniler Term, 18901) 

Rbmdvai, or Causes— Rbsiijbncb oï- CoBPoiUTioN. 

A corporation, though càrrying on bOsInésa' In sevoral gtates, can hâve a rési- 
dence only in the state in wMcU it was <ireiteâ \ so that the ttret'meht tUat a, corpo- 
ration was createdl undei; the laws of a, j:ertaln state precludes tbe idea tt^^t f t may 
havebecomearësidentof ânbther statej andls sùtBcletitln à pétition iCor rëmoval 
Of ffujause from a^tate to a/ ^ioval courtt vDisseatiug ivom^HlrtàMYéTnràMna- 

. ,.jMftrfi*W.CP,, <l3î'eà.îlep.;.803.-., .,:,,,, /: :„, , ,. .. ■, ; ,, '., . ,, ,-j ,.; 
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2. Same— Nominal Parties. 

Tlie ^yerments of a bill showed that et person joîned as défendant ol record was 
inefely thé attornèy of the défendant corporation ; that he had no Personal interest 
In the oontroversy ; that hfei beld possession of certain notes involved in the litiga- 
tion, not in hi» .o wn right, but solely for the corporation. Held,. that the présence 
on the record of such person would not aflect the right of the défendant corporation 
tohaverthe case remoyed front a State to a fédéral court. 

In Êquîty. Motion tbremand. 

X. L. pe Lanô and WiUard & TTittard, for complainants. 

Berryhil^& Henry and R. G, Phdps, for défendant. 

Shibas, 3. When the bill in this cause was filed, the complainants 
were, ànd Bavé ever since continued to be, citizens of lowa. The de- 
fendant 'Murray, Nelson & Co. was and is a corporation created undér 
the lawBÔftiié State of Illinois, and the défendant R. G. Phelps was and 
is a citizen oif tbè state of lowa. The suit was brought in thé district court 
of Gass courity , lowa, and, upon thepetition of the défendant corporation, 
Mùrray, Nelson & Co., the sattie was i^elnoved to this court. Complain- 
ants now move to remand the cause, on the groïind that R. G. Phelps, 
ône oflhë défendants, wa;è and is a citizen of lowa, of which state the 
complainanti^ are likewise citizens. The averments of the bill show that 
Phelps is rherèly the attorney of the Corporation; that he has no per- 
sonal intetést'in thecoritrbversy; that he holds possession of certain of 
the notes and eOUaterals inVolved in the litigation, not in his own right, 
but sôlèly fbr the défendant corporation. The facts presented on the 
record bring fhe case within the rule laid down în Wood v. Dam, 18 
How. 467,'ih which it is held that the présence upon the record of one 
who is irierély an agent or attorney for the principal défendant will not 
afiect the right of removal as betweeh the principal parties to the con- 
troversy.'* Thàt'daée, in its fàcts, is similar to the One no# urider con- 
sidération, «tiid the ruling thëreiu madé sustains the right of removal in 
the ptésènt suit. - 

It is urged, as a further objection, that although Murray , Nelson & 
Co. iâ a corpoi^tion created under the làws of the state of Illinois, and 
so averredto' hé' upon the record, yet that it is not made to appear that 
the cort)Oratidû is not a résident of lowa; and, in support of this 
contentiôûvMiance is placed upon the ruling made by Mr. Justice Mil- 
iter in HiréM'V. 2%re8/iwi(;jMicMné Gfa., 42 Fed. Rep. 803. Dntil this 
décision was made, it had been the settled doctrine in this circuit that a 
corporation could be a résident only of the state under whose laws it was 
created. Fales v. Railroad Co., 82 Fed. Rep. 673; Booth v. Manufact- 
uring Co., 40 Fed. Rep. 1. In the latter case Judge Brewer cites sev- 
eral of the decistîons of the suprême coùrtupon the point, and holds that 
thereby t^e Eule is established that a corporation cannot acquire a rési- 
dence in any state other than that under whose laws it was created. In 
the conflict of therulings iù the circuit, reSort must behàd to the decis- 
ionsof the suprême court. . I cite a few thereof : 

In Insurance Go, y, Franeia, 11 Wall. 210, it is said: 

"A corporation :can hâve no légal existence outside the aovereignty by 
which it was created. Its place of résidence is thertf, and eau be nowhere 
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else. IJnlike a natural person, it cannot change its domicile at will; and, al- 
thoagh it raay be peimitted to transact business where its charter does not 
operate, it cànnot, on that account, acquire a résidence there." 

In Ex parte SchoUenberger, 96 U. S. 377, it is declared that — 

"A corporation cannot change its résidence or its citizenship. It can hâve 
its légal home only at the place where it is located by or under the authority 
of its charter." 

In RaUroad Co. v. Koontz, 104 U. S. 5, it isagaîn affirmedthat — 

"By doing business away from their légal résidence, they do not change 
their citizenship, but simply extend the fleld of their opérations. They réside 
at home, biit do business abroad," ' 

In Pmnsylvmda R. Co. v. St. Louis, A. & T. H. R. Co., 118 U. S. 290, 
6 Sup. Gt. !Rep. 1094, it iseaid: 

"It does not'Seem to admit of question that a corporation of onestate, own- 
ing property and doing business in another state by permission of the latter, 
does not thereby become a citizen of this state also. " 

In Gûodlett v. LoukdUe & N. R. Go., 122 U. S. 891, 7 Sup. Ct. Rep. 
1264, it appeared that a corporation, originally created under the laws 
of the state of Kentucky, had been, by an act of the législature of Ten- 
nessee, authorized to constructand operate an extension ofitsline in the 
state cf. Tennessee; and the suprême court, after an exhaustive examina- 
tion of the authorities, held that the company, mUst still be deemed to 
be a Kentucky corporation, and as such to be entitled to remove a suit 
brought against it in a state court of Tennessee. The ground upon which it 
was, after some conflict in the earlier cases, finally decided that corpora- 
tions could sueor be sued in the courts of the United States was that.it 
would be conclusively presumed that a suit by or against a corporatiofa 
is a suit by or against citizens of the state which created it; it being as- 
suméd that the corporators or stockholders are citizens of that state. It 
is now settled that this is a légal presumption, which cannot be gainsaid. 
RaUroad Go. v. Letson, 2 How. 497; RaUroad Co. v. Harris, 12 Wall. 65; 
Baûroad Co.v. Whitton, 13 Wall. 270; MxtUer v. Dows, 94 U. S. 444. 

In the latter case it is said: 

"A corpoi-Htion itself can be a citizen of no state, in the sensé in which the 
word is tised in the constitution of the United States. A suit may be brought 
in the fédéral courts by or against a corporation, but In s uch case it is regarded 
as a suit brought by or against the stockholders of the corporation ; and for 
the purposes of jurisdiction it is conclusively presumed that ail the stock- 
holders are citizens of the state, which by its laws created the corporation." 

Therefore, when, ina pétition for removal by a corporation, itisaverred 
that the corporation was created under the laws of a given state, the lé- 
gal effect of such averment is that the suit is to be regarded as brought 
against the stockholders of such corporation, who are ail conclusively 
deemed to be citizens of the state creating the corporation. If, then, it 
bô true that, as applied to an individual, the averment that heia a citi- 
.zen of a named state necessarily includes the averment that he is a rési- 
dent of such state., résidence being the test of state citizenship, the same 
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c6faclrl^on''ihilst foïlow M Case of a txwiîolratîpnv froïn the avéraient that 
thèi corjjdràtioû wàs créâtéd under ïhie^ 1^ 

Much of the doubt àna uiiicertaînty'tlirown arounâthisclassof ques- 
tions arisea, ît seems to inei froiri jiot keepiag in m indth© distinction be- 
twpen: nationai and stateci^izepdsip. Thus it is said thaf, citizenship 
and résidence are not synoaymous terms. As applied to national citi- 
zenship, this is truç. An alien cannot become a citizen ôf the United 
Statea. l^j^ R^W, rpsjdençe inç Ijbis cçijntry. Tlierefore, ,when the question 
of national citizenship ,18 under, considération, proof that a person ré- 
side^, ip,tl|etliîi^'fed Staites. do^? Jïp|i! .îiecçssarily proye .tjb'àt he is a citizen 
of the United States. . fïotwithstâhaing such resîdçhjcié^/^e mpy be an 
alien, and therefqre, when^the issue is as to national citizenship, the 
proofinuét' té nJ)on the- point whethér the person is native botn, or, if 
born an alien, whether he has since been hàturalized riccordihg to there- 
qtiiïèiQëuts of the stàtutei 'J Whéh thé issue is as to the state citizenship 
of ' drie #iiô ië admitted br' torovéri td tè a citizen of the' United StateS, 
then the point of inquiry is, 6Î whàif'^t^te is the person à légal résident? 
A dtiz*id of the , United Stsifeâ,iBati\?ô bôrn or naturalizedy is a oKâïsen of 
thatstaitein which he bas Ms légal areaidence. He may to^day bè a resf 
ident im,'and therefore a citizen of, the stàte of Illinoisj but if to-morrow 
héshbuldirômove toiloway with the intent to take up his : permanent 
atoode in the latter state, hewOuld then become a citizen of lowa. If 
he does net réside in lowa, he cannot be said to be a «itizen of lowa. 
lifhedoesdnfBtit réside in lowa, he is a«itizen of lowai and cannot, so 
long a&'he ipa «itizen of ilowa, becotne a citizen »f any other state. An 
individualcfehnotywitbinttîhe meaning of the removal statutes, be a, cit- 
izen oftwoiOirlBore stateaatone» and the siame tiîne. MiHe must be 
deemedito'beîacitizen oftfaè ètate in rwhich he has his fixed, permanent, 
or;legàiire(sidence, and ibe icannotbéJa citizen of any state other than 
the one: to wàich he résides; iTherèforej when it isi averréd that A. B, 
is a citizen' of thê statë of lowa, such averment dearly iiicludes the 
idea tbàt Al B; is a residëht of that state; and, as he can be a résident 
of buti oiie .state 'at a time, the avermônf : that A. B. is H citizen of lowa 
négatives the idea that he is a légal résident of any other state. 

Airtiole,J(4,,of ith^ameptoients to, the constitution ofithe United Statea 
decUires<that!.''aill persons boitn or nataralized in the United States, and 
subject t(y the jarisdiction thereof, are'ciiSzens of the United States, and 
df the sjtâW'vrheji^ih théy réside;'' Sb fàr as applicable to the question 
under ciiriéiidèryion, this cbiistitutiphaï provision ohly ï'eeognizes the 
rùle already in existence, to-wit, iiaàt à citizen of the United States is a 
bitizen of the Btàte wherein he résides; but it puts thé proposition beyond 
question or cavil. Therefote an âVerment, that A. B. is a citizeii of a 
^Iven etat-ê, bf heeessityinôludes the àvèrdaent that he is à tesident of that 
State, 'âfad'préeludes' the assumptiobthat he nsay be a résident of any 
btheriStaté. IFhé same is''tme of the avermetit thàt a 'Corporation was 
crèâted uadéf'ihé laws of a tiàraed stàteî ! Sb fàr, thôrefore, as it is held 
in HifaM-v. ^rèshing-Machine Go,, tkat thé samerule îs applicable to cor- 
pbratioiïS'as-tb n^tural persons, no exception cahbe tak«n theretû; but 
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when ît is said that either naturaT pereons or corporations eau be deemed 
to be résidents of state? other tban' thaï of wbich they are citizens, or 
under whose laws the corporations were created, such statement is clearly 
adverse to the uriiform ruïé given us in the décisions *of the suprême 
court. Furthermore, if it be true that, within the meaning of the stat- 
ute regulatiiig the jurisdiction, original and by removal, of the United 
States ciTCUit courts, a corporation may be a iresident of ev^rystate 
wheréih it carries on business, then it foUows that, under the provisions 
of the act of 1888, the number of districts in which the corporation mlay 
înstitute suit is laxgely increasëd. Section 1 of thàt act provides that, 
in cases wherein fédéral jurisdiotion exists by reason of the diversity of 
State citizeiïshîp, suit mày be bronght in the district of the résidence of 
either plaintiff or défendant. If railroad, insurance, manufacturing, 
commercial, and other corporations are to be deemed to be résidente of 
the States in which they carry on business, as well as of the states under 
whose laws they tvere created,: thpn a single corporation may bave the 
right to sue in the fédéral courts of every state in the Union. ' Agairi, if 
a corporation may become a résident of a state by engaging in business 
therein, what character or amount of business must it carry on before it 
acquire? a résidence in the state. Neither the statute nor the authôri- 
ties give us any guide or rule by which the fact of résidence is to be thus 
established. The diflBculties and uncertainties that Would be created in 
the attempt to introduce this new rule upon the question of résidence 
can haràly j?e estimated, but tbat thej' would be of the most serious 
character is apparent to every one, and that fact should hâve greatweight 
in determining wbether congrues, in adopting the act of 1887 and the 
amendatory act of 1888, intended to introduce a radical change in the 
previously well-settled rule that corporations are deemed to be résidents 
of the state under whose laws they are created, andcannot, by engaging 
in business in other states, change or afifect such résidence. 

In the face of the repeated utterances of the suprême court upon that 
question, and the reasons given therefor, it does not seem to me that it 
can be held to be an open question, and that safety lies in following the 
rules thus, given us. Therefore, I hold that the averment in the record 
that the défendant corporation was created a corporation under the laws 
of the sta^e of Illinois in légal intendment predudes the idea that it 
could become a résident of lowa, and it is thus suflBciently made to ap- 
pear that the removal was sought by a non-resident défendant^ within 
the meaning of the removal act. 

The motion to rëmand is overruled. 
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SowtEa *. WiïTEES rf aï. 
T (Circuit Cov^ Df'Vermont. October 17, 1890.) 

1. Rem'ovaIi o7 Causes— Fbdbbàl Question. 

A suit to recover property abqulred by the removlng défendant, as reoelver of a 

national bank, by authority of tb^,laws of the United States, crises under the laws 

' of the Unltéd States, within the qiéanlng of the removal act of 18S8, (25 St. U. S. 

■•■,■,,484.). ,> ... ■■ ■■■■■-■■!, ■ = ;; ■■: 

2, SaMB— TiM» O» APPLICATION. ' 

Said aotproTides tbatthe petitioii for removal shall be file.d at or before the time 
the défendant is required to ï)lead. A rule of the chancery conrt provided that the 
, Bubpœna shoûld require defendant's appearanoe on the nrst day of a stated term, 
and. that he should answer within 40 days Irom the retum:day, or the day flxed for 
entériné a^ebrance. A subjj'eBiii required the defendàntto answer on the flrst 
day of the April term, but the siiit w^s not entered until fàe last day of court. The 
next stated term began on thé second Tuesday in September. Bielà, that a pétition 
for riemoval flied September 4th vta.s in apt time. 

In Equity. On motion to reœand. See 28 Fed. Rep. 12i, 218. 

^i Edward' A. Soivles, for complainant. 
Ohester W. Witters, toT defendanU, 

WheeTjER, J. This suit wiis brought in the court of chancerj' of the 
state, was removed into this court on pétition of the défendant redeivér, 
and has been lieard on motion of thé oratrix to remand, because, as said, 
not arising under- the constitution' or laws of the United States, and re- 
moved o'ut'of time. The bill on its face shows the suit to be brought 
to recover property solely acquired by the removing défendant, as re- 
ceiver of a national bank, under direction of the ébmptroller of the cur- 
rency, by force of the laws of the Unilied States, and that his défense 
rnust reetj' if /afty he has, upon authority given by those laws. Thé 
words in the «otof 1888 (25 St; 434) on which this question arises are 
the same as those of the act of 1875', (18 St. 470,} upon which Tennessee 
V.. Daws, 100 U. 8. 257, Sind Railroad Co. v. Mississippi, 102 U. S. 135, 
were decided. Those décisions seem to settle that when the acts com- 
plained of in a suit are done undera lawof the United States, or the dé- 
fense mùst rest upon such a la,wî the suit arises under the laws of the 
United States. ' " ' / 

The aoi of 1888 provides for filing the pétition for removal in the 
''state court, e»t thé' time or any time before the défendant is required by 
the laws of the state, or the rule of thè state court irl which such suit is 
brought, to answer or plead to the déclaration or complaint of the plain- 
tiff." The rules of the court of chancery of the state provide that every 
stated term shall be treated as continuing, though in recess, until the 
next stated term; that the subpœna shall require the appearance of the 
défendant on the first day of a stated term, or the bill will be taken 
as confessed; and that the défendant shall answer within' 40 days from 
the return-day of theprocess, or the day fixed for entering an appear- 
ance. Rules, 1, 9, 24. The subpœna required the défendants to ap- 
pear on the second Tuesday in April, — the first day of the April term. 
The pétition was filed on the 4th day of September. The next stated 
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term began on the second Tuesday of September. If the suit had been 
entered on the first day of the April term, the pétition would bave been 
cléarly too late. The pétition, however, allèges that the suit was entered 
"eut of time upon the last day of said court," and this is not contre- 
verted. The défendant could not enter an appearance in the suit until 
the suititself was entered. The requirement to appear was in that suit. 
The mode of entering an appearance in that court is by writing the name 
of the défendant, if the défendant appears in person, or the name of the 
soliciter if the appearance is by solicitor, in the proper place upon the 
docket entry of the suit. If the suit was not there, the appearance 
would hâve no place. The requirement of the rule implies that the suit 
shall be entered beforethe défendant is defaulted. Under thèse circum- 
stances, the earliest day on which the défendant was required to appear 
was the last day of the court, and perhaps not then without new notice 
such as the court should require on permitting the entry then of the suit. 
The day of entering the sUit is not shown otherwise than by the alléga- 
tion quoted, and can be inferred only from the rule,. unless the fact that 
the court of chancery, on the filing of the pétition and bond, ordered 
the remoyal of the suit, is to be taken as a finding that the filing of them 
was in time. The oratrix could not justly withhold entry of the suit, 
and insist that the time of the défendant to answer was at the same time 
expiring. An enlargement by the court of the time to answer might, 
and doubtless would, not enlarge the time forremoval; but this removal 
does not appear to be within enlarged time merely, but within the first 
and only requirement of the rules. Motion denied. 



Beush Electkic Co. v. Brush-Swan Electric Light Co. 
(.CireuU Court, s. D. New Yorh. August 23, 1890.) 

ElQtriTT Fbacticb — Çross-Bill. 

Where a défendant asks leave to file a cross-bill, and for an injuniition agalnst 
the complainant, leave to file the orosB-bill inay be given without detetmining the 
right to the Injunotiou. 

In Equity. On njotion for leave to file cross-bill. See 41 Fed. Rep. 
163. . 

Carter, Hughes & Cravath, for complainant. 
6. H. & F. L. Qrawford, for défendant. 

Laçombe, Circuit Judge. When this motion was decided upon the 

fiirst âj'gjiment, it was treated as an application for a stay or injunction, 
the practical efifect of which, ^f granted, would be to suspend, if not to 
,çancel,: the opération of J\idge Coxe's decree. That such stay was soUght 
as ancillary only to the main relief asked for was a circumstance not euf- 
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ficiently consîdered, partly through the inadvertence of the court, and 
parfljf^ ifeeààiQBo the oral éi^aineSituwas mainly direoted to the question 
whetbei duch stay should oi" shouldi not begranted. Upon the reargu- 
mentjf the fadt is madeiplain that what ils really asked for is leave to file 
a cross-bill. In viewof.the averments contained in the cross-bill sub- 
Épitted on the argument, :tbat relief should be granted. Whether or not 
sûfl&dent can be showia to entitle the complainant to an injunction stay- 
ing ttie ïOperation of Judge Coxe's decree may be determined when the 
prôofis are in, or as a separate naotion. 



Baceeb c. Meyeb et tac. 
(CireuU Cffwrt, E. D. ArkarxfOg. Hpvomber 29, ISâii).) 

1, fiukBAjiB 'lîn> WnrB-.-GiiT— Dblivbkt. J ' 

, . ; A 3t%temeiit by a husbtmd to his yrite fHtA, he has certain bonçls which are to be 
tiprs, when not accompanied by aelivery of the bond» or any change in liis treat- 
meiït of them, does not pass. titie tothebonds, or make him liàbl^ to her for their 
;oonve;rsiop. 

2. Samb— Fbaudtjlent Convbtance. . . 

Prti^érty purchased by a man In his Wlfe's namewith monéy bbrrowed by Wm 
in lier name,: but on his crédit, and that of the property, is liable for bis debt^ - 

8. HOMESTKAD— FkAUD— HUSBAND AND Wl^B, . .■ , 

Property pnrchased by an insolvent hugband in Wb wife's name, and occupied 
by thetJDi as a homestead, is, as again^ his creditors, exempt as a homestead, In 
spite of the fraud 

In Equity. 

Cohn & Gohn, for complainant. - 

Hemingway & Austin and Blackwood & WiHiams, for défendants. 

Caldwell, J. The défendant Gabe Meyer executed three promissory 
notes payable to the plaintiff, for borrowed monev, — one dated Âpril 2, 
1884, for $5,000; one dated July 5, 1884, for $2,500; and one dated 
July 28, 1884, for $3,623. The plaintiff recovered judgmenta on thèse 
notfeS on the law side of this cotirt. rïwo of the judgments aggr^ating 
$8,964.42, and costs, were rendered on the 27th of October, 1886, and 
the third judgment for $6,750.73, and costs, was recovered on the 14th 
of November, 1888. Èxécutionâ wèïë îssued on thèse judgments, tind 
retumed nulla bona. Thereupon the plaintiff filed this bill for the pur- 
pose of subjecting to the pâymeni of his judgments the real estate and 
Personal property mentioned in the bill. On the face of the record, the 
défendant Bertha Meyer, wife of the défendant Gabe Meyer, appears to 
b'é the owner of the tèàl èstate^ and shë also claims thé pérsOnal property, 
consisting of goodsj wares, and rnërchandise, aa her separate property. 
Gabe Meyer has been fcà' many yearS a merchant, planter, and gênerai 
trader. His business was quite extended in the lihes indicated. His 
business career ha» bôen marketi by those vicissitudes of 'fortune which 



iBACKEB », MEYEE. 703 

Dût unfrequentlybefall persons engaged in his pursuîts. In 1860 he 
fâîled, but' in 'ilie Courge of six or sevén years he was again prosperoua, 
paid ôffhis old defcts, and continued to do a large business as a planter, 
iùerchant, îiiid tradei*, ûntil 1884, when he failed, owing a large amount, 
a portion of which remains unpaid. Concurrently with his failure, he 
began to pùrchase aiid cultivate plantations, in the name of his wife; to 
buy and sejl lands in her name; and to purchaae stocks of merchandise, 
and èondiibt mercantile pursuits, suçh aa a boot and shoe store, liquor 
store, etc., ik' hér name. The business pursuits conducted by Meyer, 
after his failure, in his wifè's name, were about as extensive and varied, 
and of the same gênerai character, as those conducted in his o^n name, 
beforé his failure. 

The bill calls on the défendants to explain this sudden and wholesale 
change froid the h'tisibahd'stp tiie wife's name in the pùrchase and own- 
ersHip of propèrty, and the çohduct of business. The first and chief 
éxplànàtîqn offered is a statement to the effect that in 1868, when M^yer 
Was sol^ièiit, he gave his wife $8,000 in United States bonds. But an 
inquiryînTO ithe circumstances of this alleged gift shows it to hâve beeii 
a iàiere phaihtoin, so ifàr as the law is concerned. On one occasion he 
told his wife he had $8,000 in tJnited States bonds which were i» be 
hers, as a gift. ïf the bonds were exhibited at ail, they reniained in 
his own "hâtads. Hé did ndt at that or at any other time deliv^r thein 
tb bis wife, or to ahy other person for her. He did not separate them 
from his other môneyed assets, or put any mark on or about them to in- 
dicatè théy were his iivife's. He never at any time made an entry in his 
books giVing his wîfe crédit for the bonds or their proceeds, but treated 
theid in ail respects as his ovfrn propèrty, and used thepi in the pùrchase 
of à plantation iû hi^ own name. The gift began and ended in words. 
Thére 'W^rè nb acts cdrresponding to the words to make them effectuai. 
FoutteéO yeàrs afterwards, Meyer's pleasant but delusive speech to his 
wife is brought forward to explain and support the wife's claina to the 
propertj' in controversy. It is ineffectuai for that purpose. A mère 
declaratioii that one gives ahother a certain thing doeanot constitute.a 
gift, tinléss it is followed up by giving the donee possession of the thing, 
or by thè' dbing of aomething équivalent to a transfer of the possession. 
Peicrs ^'. t&^h«rf«m Cb., 34 N. W.Rep. 190; Flandera v. Blandy, 12 N, 
E. Rép. SSl. If Meyer's pleàsing déclaration to bis wife made thèse 
bonds lier pi-ôperty, then she and ail other wives hâve good title to ail 
the woridly goods of their husbands, for ëvery husband at the marriage 
àltar* dedatés: "With this ring I thee wed, and with ail my worldiy 
goods I thèe endow,"-— and this déclaration is made in the présence of 
wiinesses, and is followed on the instant by a symtiçlic deliyery of the 
goods, jt)y the gift of the ring. In this case there were no witnésses, and 
rib délirëry of the bonds in fact or by symbol. The defendant's case 
#ould hàVé been quite as strong if ît had rested on the gift at the mar- 
riagè àltà)*; Meyer declared that he gave her the bonds, but he did not 
db'it. He'kept thétiû, and ùkëd thenâ himself, and never seems to bave 
ihpught bf them again until aftèf the lapse of 14 years, and after he h^d 
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become irisolyérit. Mrs. Meyer acqùired' no sort çf légal or équitable 
right ot claini to the bonds or theirproceeds by the husband's simple 
déclaration tbat they weré hers, aind tbey çannot therefore be made the 
basis of a légal or équitable clàim oh hèr husband or his estate. Cases, 
iupra; and sëe Humes v. Scruggs, 94 U. S. 22, 27. After his failure, 
Meyer used $2,500 of his moûey, collected on outstandings due him, in 
purchasing property in the name of his wife; but it is said he did this 
for the purposébf fecompensing his wife in some measure for her bonds, 
which he had used. But the bonds were not hers, and any claim rest- 
ing on them must share thè fate of her claim to the bonds. 

It is said mûch of thé property in contre versy was purchased with 
money borrowed in Mrs. Meyer's na,me, and on her crédit. This con- 
tention rests on the form of thë transaction, rather than the facts. Meyer 
signed his wife's name to the notes, but his wife had no crédit, and could 
hâve had none. She is shown to, be a very domestic lady, who knowa 
absolùtely nothing about business or business affairs, and who has no 
Personal knowledgè of the business conducted in her name by her hus- 
band. It is vain to talk of one having good crédit with banks and Whole- 
sale merchants who has neitber money nor property nor, business capac- 
ity. ■ Meyer's ptoperty was in his wife's name, aud this made it neces- 
sary for him' to use hèr name in his business transactions. Mrs. Meyer's 
nâme represented nothing ôf ^àlué to a bank or merchant, except 
Meyer's property, which stood in her name, and the crédit must there- 
fore haVe beèn given on the faith of this property, and Meyer's business 
capacity. Hydev.Frey, 28 E^ed. Rep. 819; Blumv.Rosa, 10 Atl. Rep. 
32, 116 Pa. St. 163; Vomnkle v.Johnston, 11 Atl. Rep. 634; Trust Gp.y. 
Msher, 25 Fedi Rep. 178. The burden of proof i? on the défendant to 
make out herrightto this property^ (^Seitz v. MitcheU,9i XJ.,S. 580, 583;) 
and this obligation bas not beén hiet at any point. Undbubtedly an in- 
solvent husband inay dévote âll pf his time, skill, and talents to the man- 
agement and care of liis wife's property, wJthout rendering the property, 
or the rents àr income from it, liable for his debts. But the property 
must be the wîfé's. Property purchased' in the wife's name, with the 
htisband's meâris, or upon his crédit Wh en he is insolvent, is not her 
ptdperty, as âgainst the claims of his creditors. In such a case, in a 
cbntest between the wife and the busband's creditors, the latter bave the 
better right to the property, and the rents and income from it, whether 
prbduced 'by the lâbor and skill of the husband or othçrs. Mrs. Meyer 
received at one time $1,200 as her distributive share of an estate in the 
State of Mississippi. That wâs her money, and with it Meyer pur- 
chased , in her name, the Pàrk VieW property. The plaintifif cannot sub- 
ject this property to the payment of thèse judgments. , 

The homestead of the défendants was purchased by Meyer after his 
insolvency in the name, of his wifQ, but this façt does not miake it any 
the less thè family homestead» If Meyer had purchased the homestead 
in his own name, it would, undér tne constitution and laws of this stg.te, 
bave been exempt, and the creditors were not therefore defrauded or 
prejudiced by the fact that it Was purchased in the name of he wife. 
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As to the Park' View property and the homestead the bill is dismissed. 
A decree will be entered directing the sale of the other property to sat- 
isfy the plaintifif's judgments. 



Kennby et al. v. Contner et aL 
(Cireuit Court, W. D. Pennsylvania. September 29, 1890.) 

1. BQniTT— Lâches— Action to Cancei, Deed. 

The helrs of the grantor filed a bill against the widow, ohildren, and exécuter of 
the grantee, to set aside a deed of land on the alleged ground that it had been ob- 
tained without considération from the grantor, an a^ed and feeble woman, when 
mentally incompétent, by an abuse of a nduciary relation existing between her and 
the grantee, and also by an actual fraud praoticed by the grantee and one of the 
Bubscribing witnesses. The grantor died a few weeks after the date of the déed, 
and it was then immediately recorded, and the plaintiffs had actual knowledge of 
its contents. Fif teen years had elapsed before the blU was flled, and in the mean 
time the subsoribing witness whose integrity was assailed and the grantee, both 
of whom survived the grantor a number of years, had died. Seld, that the plain- 
tiffs' lâches and tbese deaths were, of themselves, sufflcient to preclude e(iuitable 
relief. 

8. Samb — Undue Influence. 

The case, however, considered on its merits, and the conclusion reached that the 
deed was executed when the grantor was in possession of her sound mental facul- 
ties, and was her f ree, voluntary, and deliberale act, procured by no improper in- 
fluence, and untainted by any actual or constructive fraud. 

In Equity. 

0. W. Âldrich, Rujus C. Elder, and Andrew Reed, for plaintiffs. 

D. W. Woods and James G. Doty, for défendants. 

AcHESON, J. The plaintiffs are the heirs at law of Elizabeth Kenney, 
late of Menno townsliip, Mifflin county, Pa., who died May 25, 1874, 
aged 82 years. James Kenney, one of the plaintiffs, is the son, and the 
other two plaintiffs are grandchildren, of John Kenney, a brother ôf 
Elizabeth. The défendants are the widow and children and the executor 
of Davis McKean Contner, who died on or about January 1, 1889. The 
bill of complaint was filed May 6, 1889. The pnrpose of the suit is to 
set aside an article of agreement or lease between Elizabeth Kenney and 
Davis McKean Contner, and a deed of conveyance from her to him. 
The article of agreement bears date November 8, 1870, and it was duly 
acknowledged before Samuel B. Wills, a justice of the peace of Mifïïin 
county, but was not recorded. Dr. T. A. Worrall and Wills are sub- 
soribing witnesses to the agreement. After reciting that "whereas, the 
saîd Elizabeth Kenney bas been for a long time living with and kindly 
cared for by the said Contner, and whereas, she is desirous to reward 
him for his care and kindness, as well as to improve her farm," — ^a tract 
of about 130 acres of land in Menno township, — the agreement provides 
that Contoer shall find the materials for and erect on the farm a good 
two-story house and other buildings, at a cost not to exceed $6,500; the 
account of the cost to be kept by him and verified by his affidavit, 
which shall be suffieient évidence of correctness; and, further, that he 
v.43F.no. 11—45 
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sHallrSUiiportVmaintain, provide' for, and take care of, the sai<3 Eliza-, 
beth during her lifeTtime, iand ihat,. in ;consideratioa ■ of thèse things, 
Contner and his heirs shall hâve the possession of the lajtid; at.the annuali 
rent of $160, to be applied to the payment or liquidation of the cost 
of the improvements, without interest. The deed conveyed the farm to 
Contner, and virtually superseded the lease, as it passed the whole title. 
It bears date April 23, 1874, andàs for the recited considération of $500 
paid by Contner, as well as hi9"*fcuWiahd èervices in taking care of " the 
said Elizabeth "for many years." Dr. T. A. WorralJ, and Dr. T. S. 
Pyle are subscribing witnësses4» the deed, and at the end thereof is the 
qfficial certificateofSarunel 3. Wilife, justice of the peace, tha.t on the 
2i3.dday di Àpril, 1874, t^egraritor, Elizabeth Kennéy, béfore hina per- 
sonallj acknowledged the same to be her act and deed.> The deed was 
recordè^/io Mifflin cpunty on^Ùne 1, 1874. ; 

The blfl charges that àt ;the dete of the lease or article pf agreement 
Davis McKean Contner yifasV'and for many yeara h^d teen, the agent of 
Elizabe|.h Kenney, having the éntire management of her business; that 
she W&8 jthèn 78 yçars of âge, 'ftnd ifl feWe h 

advantage of her feeble condition and of her confidence in him as her 
agent, induced her to. exécute the agreement, the teriiià of which were 
unfair and inéquitable to her; that the agreement was notread to her 
befdré br at thé time sh^ mgne(J_ ît; ^nd that T. A. Woritall was not then 
présent, but his name had been placed to the agreement as a wit- 
ness before the said Elizabeth signed it; that Contner failed to comply 
with thjft teumé of the âgreemaùt i in thaï hô did liot commence the 
buildings until the next yeàr after the time fixed, aodhad not built the 
bouse at the time of the death of said Elizabeth; and that the plaintiffs 
had no knoWlédgeof the agreement Until Decembeï, 18S8. In impeach- 
ment of the;deed, the bîU allèges. that, at the date thereof, and for some 
time beforev Elisabeth Kenney was confined to her bed with the diséase. 
of ffhich' èbe djed shortly ihéi?e»ftei?, and was in a feéble condition of 
mi&d and bbdyj and entirely anfit totransact any business, or oompre- 
hend the éfiect.of her iactions; that the relatioaship between her and 
Contner was of such a fiducîary character that She was in the habit of 
trustitig him with the management of ail her affairSv and that, in fraud 
of her heirs, Contner obt^ined thé deed from berby taking advantage df 
her confidence in hinii upon à gressly inadéquate oonsideration, and that 
thépretended money consideïatioû' of $500 was néver paiîd in fact; and 
thé bili charges, further, that the 'deed was not exècUtêd when Elisabeth 
Kenney was iû a eonsoiouâ coàditiony but that, by the procurement of^ 
Contner, her name was written liiereto by T. A., Wtrtiîfill, oné of the sub- 
scribing Witnessés, whenshe Waa inia Btupor and was unconscious, and 
that'the other subscribing witriess was induced to attest the deed by th& 
assurance that Elizabeth Kenney had no heirs. In explanation of the 
delay in institùting proceedings tbfs«t*asîde thé deed^ the bill states that 
soon after the death of Elizabeth Kentiey the plaintiffs '^caused inquirie» 
to be madeiû regard to the transfer of said land,and were notable tO get 
any infôrmatioia'toleadtliemto suspect that the déed wasnot properly ex- 
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ecuted, ot that t&e said Elizabeth was nDt compétent to makc the sarae," 
and it was not until some lime in the autumn of thei year 1888 that they 
received any such information. That information, it seema proper in 
this connection to state, came tooneof tbe plàintiffs in a letter from Dr. 
T. S. Pyle, one of the subscribing witnesaes to the deed, and now the 
chief witness in behalf of the plàintiffs to impugn the deed. It ought 
also to be hère stated that Dr. T. A. Worrall, the other isubscribing wit- 
ness, and whose good faitb in the matter is now questioned, died in the 
month of October, 1877. AH the allégations of fact contained in the 
bill of complaint upon which the plàintiffs' right to relief dépends are 
d:enied by the answers, but the bill waived answers under oath. 

As preliminary to the considération of the partioular transactions hère 
involved, certain facts disclosed by the» proofs, connected with the fem- 
ily history of the Kenneys, shonld be stated. The land in dispute orig- 
inally belonged to Elizabeth Kenney's father, Matthew Kenney, whode- 
vised it to his son James,: as his share of the paternal estate. In the 
year 1829 James, out of natural love and affection, gave and conveyed 
the land to his sisters, Martha and Elizabeth, and to the survivor of 
them. Martha died in the yeaf 1838, and Elizabeth was then the last 
survivor of ber race inPennsylvania. None of her deceased brothers or 
sisters had left issue, She herself never married. As éarly as the year 
1819, John Kenney had removed from Pennsylvania to the state of OhiO) 
Where he settled, and continued to réside until his death, which oc- 
curred on February 7, 1873. Between him and his sister Elizabeth 
there was very little intercourse. James Kenney testifies to a visit of 
short duration made by his father and himself to Elizabeth Kenney at 
her home in Mifïiin county about the year 1882. Speaking of that visit 
James says: "They, Aunt Elizabeth and my father, were on good terms 
enough, but she was a little envions, thinking he had corne to disposses 
her." Intexplanationj James further states that to his fether's inquiry 
as to her health she responded that "she was none the better of seeing 
him;" adding: "I suppose you hâve come to take possession of the 
place." "He then told her," James says, that "he never should disturb 
her in her life-time; * * * and they were reconeiled friends and 
jolly after that." Not long after the death of Martha Kenney, John 
Kenney revisited his sister Elizabeth. On that occasion, as appears 
from her statements to several of the witnesses, he gave her great offense 
in some way, and she never got over her feelings of resentment. Five 
witnesses testify to her déclarations made at varions times that John 
Kenney should never bave any of her property. 

Turniug now to the matter of the alleged fiduciary relationship be^ 
tween Elizabeth Kenney and Davis McKean Contner, it must, I think, 
be said that the proofs dO not sustain the averments of the bill in that 
partioular. It is not satisfactorily shown that Contner was ever the gên- 
erai agent of Miss Kenney, or charged with the en tire management of 
her business. She seems to bave been an intelligent, shrewd, and capa- 
ble woman, and she gave active personal attention to her business af- 
Mrs dowu to a late period in her life; althoogh, no doubt, in those mat- 
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ters she had Mr. Conteer's assistance arid services. The true nature of 
the relation between the two may be deduced from the followiiig facts 
shown by the évidence: When a boy, Contner came to live with and 
work: for Miss Kenney. Two of the witnesses speak of her having raised 
him, and, v?ith the exception of two terms he servedas sheriff of Mifflin 
oounty, he spent his whole life-time from boyhood on Miss Kenney 's 
place, and much of the time lived in the same house with her. At the 
tinoe.of the exécution of. the article of agreement of November 8, 1870, 
Miss Kenney lived in the family of Mr. Contner, -on the farm, and she 
eontinued to live in his family until her death. At différent times be- 
tween the years 1862 and 1874, and to several différent persons, Eliza- 
beth Kenney stated thât she inténded to give her propérty to Mr. Contner. 
That she was in a perfectly sound mental condition when she made thèse 
déclarations, there is no reason to dôuht. 

The only évidence in; the case bearing directly upon the exécution of 
the article of agreement is the testimony of Samuel B. Wills, the justice 
of the peace, who states that he signed it as a witness, and took the ac- 
knowledgment of the parties at the home of Elizabeth Kenney on the 
evening of November 8, 1870; that he went in conséquence of a message 
from Mr. Contner; that ail the signatures except his own were already to 
the agreement; that Miss Kenney eaid she knew the contents when he 
asked her; that he proposed to read the paper, but she said it was not 
necessary, as she knew what it meant; that Mr. Contner and his family 
werè: présent; that Miss Kenney seemed to be in good health for a person 
of her âge, and he thought her mind was ail right, — " as well as a per- 
son's could be." 

As already intimated, by far the most important witness in the whole 
case on the part of the plaintiffs is Dr. T. S. Pyle. He attended Elizabeth 
Kenney in her last sickness; his visits beginning about April 1, 1874, and 
ceasing about the 29th of that month. He testifies that during ail that 
time he would not consider her compétent to transactany business. Dr. 
Worrall was called in to give his opinion, and a consultation took place 
on April 22d. The next morning Dr. Pyle and Dr. Worrall met in the 
sick-room, and the substance of Dr. Pyle's testimony as to what then 
occurred is this: He states that he found Miss Kenney in a much 
lower condition, than she yet had been, and when he spoke to and 
touChed her she neither answered nor moved, and she seemed to be in a 
comatose state; that Dr. Worrall and he raised the old lady up in bed, 
and propped her up, but &he made no effort to hold her head or steady 
herself at ail; that he kept her in a sitting position while Dr. Worrall 
got from the table a paper which he brought to the bed, saying, "Aunt 
Betsey , we want you to sign this,* making the sheriff your son;" that Dr. 
Worrall took in his own hand a pen and the old lady's fingers and wrote, 
or pretended to write, and then took the paper to the table and wrote 
some; that Dr. Worrall told him to put his name to the paper, which 
he then, saw was a deed, and he (Pylé) signed it as a witness; that Cont- 
ner was présent while ail this happened; that on that occasion nothing 
was said about therè being ino heirs , but Goutner had once so told him ; that 
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when Dr. Worrall and Contner left that morning they toldhim to remain 
until the justice came, and he did so; that he handed the paper to the 
justice, Esquire Wills, when he came, and the justice sat down at the 
table and wrote something, and tlien got up and left the house; that the 
justice said nothing at h11 to Miss Kenney, and no words passed be- 
tween them. Dr. Pyle further says that about a year and a balf before 
he gave this testimony, which was in August, 1889, one Robert Camp- 
bell told him Elizabeth Kenney had relations, and afterwards he wrote 
to James Kenney. 

This certainly is extraordinary testimony. It implicates Mr. Cont- 
ner and Dr. Worrall, both in their graves when the witness spoke, in 
an atrocious fraud upon a helpless and unconscious woman, the pa- 
tient of Dr. Pyle, perpetrated in his présence, and with his acquies- 
cence, at least, and puts him in the attitude of having given, by his 
attesting signature, authenticity to a deed which he knew Was little 
less than a downright forgery. Furthermore, it imputes to the justice 
of the peace gross officiai misconduet, for it represents him as making 
an untrue and fraudulent certificate; and this guilty secret Dr. Pyle kept 
locked up in his own breast for a period of 14 years, when he voluntarily 
divulged it. The testimony of Samuel B. Wills in respect to the ac- 
knowledgment of the deed flatly contradlcts Dr. Pyle, and is wholly ir* 
reconcilable with his account of the matter. Mr. Wills testifies that 
when he took Miss Kenney's acknowledgment no one was présent in the 
room, nor while he was with her; that "her body was weak, but her 
mind was clear;" that the paper was on a table near the bed on which 
she was lying, and she directed him to it; that he asked her if he should 
read it to her, and she replied it was not necessary, and said: "I know 
what it means. This is a deed I am making of this property to D. M. 
Contner. I want him to hâve it;" thàt he then asked her if she ao- 
knowledged it to be her act and deed, and she said she did. The testii 
mony of Mr. Wills appears to be that of a disinterested and impartial 
witness, and, aside from Dr. Pyle's implied aspersion of him, his ini 
tegrity is unquestioned. The discrepancy bétween him and the witnesses 
Richard and Gilbert Brindle, as to which of them carried the message 
which summoned him to Miss Kenney's house in November, 1870, and 
the précise terms of that message, involves merely a matter of recollection 
as to collatéral circumstances, in themselves of no great moment. Nor 
do I find anything in what Mr. Cline and Mr. Aldrieh recount as said 
by Mr. WiUs in the interviews of which they speak, which in fairness 
ought to impair the force of his testimony. In this connection, the tes- 
timony of Miss Mary A. Bailey, a visiting acquaintance of Elizabeth 
Kenney, is worthy of spécial mention. She was a member of Dr. Wor- 
rall's family, and went with him to see Miss Kenney about 10 days be- 
fore she died. She says that on that occasion she was alone with Miss 
Kenney, and in conversation with her, for about half an hour, and that 
her mind was clear and strong. Miss Bailey states: 

"She was glad to see me, and reprimanded me for not coming oftener. She 
tqld me.she was feeling more coiufortable now; that abe was satisâed; that 
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it[^,h^,gptte,n ;tbings[jflx,#.inow as she had wanted tljem; and that slje 
y/ançed. tp giVe Ébàtifai^fl t^ çliildrenthe farm, and she had made Kean .^ 
'âeèd'of'tïiy farm.ànd thàtnqwshewa satisfied; that she had got thinga fixed 
às'she waïited theiii." ' 

. Miss Éaileysays she. knewnothing afcout a deed before Miss Kenney 
tpld her pf i% > Mis3 liaUey is au unimpeached witness, and I am un- 
a,ble to ;discov«r ftny reason for doubting i either her tfuthfulness or the 
,(9cpïiracy ofrh:9r recolleçtJQH* . :. , ■ . 

There is other important testimony in the case bearing upon the deed 
of convej'ance which lîshaUnot recite. It is enough to say that some 
,of it goes to discrédit Pr; ,ï*yley while ;Hmch of it ,directly tends to sus- 
tain the trapsaction: as fairand bonest. Tdking the évidence as a whole, 
I âm of the opinion that it fuUy warrants the conclusion that the con- 
veyancepf, the land.to, Davis McKean Contner by Elizabeth Kenney was 
her free and voluntary-aet, procured by no improper influence, and un- 
tainted by any actual pr eonstructive fraud, and that she executed the 
deed whe^ jn the full ipossession of her Sound mental faculties. in view 
ojf her approaohing death, and in consummation of a long cherished and 
fixed purpose. 

,,Bi?t were the correCtness of this conclusion questionable, still, it 
seems tp me th^t the great delay of the plaintiffs in proceeding to hâve 
the deed annuljled ghould spreclude them from redress. Landadale v. 
Smith, 106,U.,S. 391>,l;;Sup. Ct. Rep. 350. Undoubtedly, they had 
tiipely knpwledge, of the nature of the relationship which had so long 
çxisited between Elizabeth Kenney and Mr. Contner. They hâve put 
' in évidence several letters, written by him to members of John Ken- 

ney's family,, the firstof SQ early a date as August 3, 1857, and the last 
d^ted July 10, 1^7,4,; and those letters reveal plainly enough his footing 
""^ with EliEabeth Kenney . The deed , with its disclosure of the considéra^ 

tion, thenamesof the subscribing witnesses, and thejustice of the peace who 
took Elizabeth Kenney's ftcknowledgment, was spread upon the records 
~ of Mifflin county on June 1, 1874. The letter of July 10, 1874, from 
Contner tp clames Kepney/ gave prompt and fuU inforiîkation of the dis- 
position Miss Kenney had msde of her estafe. Contner therein wrote: 
"Aunt Elizab§th made po will in writing, but gave me her real estate by 
a deed ofoonveyance," etc. He.further explained that she desired that 
her Personal estate, which was small, together with '^500 dollars of con- 
sidération mopey," should be taken to pay funeral expenses, etc.; and 
he also fi;aiiikly informed James that upon his (Contner's) return from 
Lewistovyn,' "we moved into the bouse, and Aunt Bétseyjust boarded 
and lived with us, ■" * * reserving but one room in the house for 
her own.use, exçept where she slepf, and that was in Pur room, until 
she died.fîi Yery soon, alter Miss Kenney's death, the plaintiffs sent an 
agent to Miffliu cpvmty, who made iriquiries touchingthe conveyance of 
th^; Iftpd. , ,jUy référence 'to i the bill: of oomplaint, it will be perceived 
that the plaintiffs dp not prétend that they did not know or then learn 
eyery fapt, aÇ'ecting the integrity of the transaction, except "information 
to^ea^ iWem ip suspect that the deed was not properly executed, or that 
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the said Elizabeth wàs Dot compétent to make thè same." But the 
plaintifFs do not allège that they applied for information on that subject 
to either of the subscribing witnessea or to the justice of the peace, nor 
do they assert that Contner in any manner misled them. Therefore, are 
they without reasonable excuse for their long delay in bringing suit. 
Bndgerv. Badger,2Wa\l. 87,96. Thielapseof 15yearschangedthe whole 
situation to the great préjudice of the défendants. Dr. Worrall, who 
would bave been an invaluable witnes8,;survived Elizabeth Kenney three 
and a half years, and Mr. Contner lived eleven years still longer, but 
death had sealed the lips of both before. the plaintiffs saw fit to move in 
the assertion of their daim. 

In the case of Jmkins v. Pye, 12 Pet. 241, which was a suit to set 
aside a deed by which a daughter, 23 years old, had conveyed ail hér 
remainderiji real estate, which had belonged to her mother, to herfa- 
ther fora nominal considération, it was said by Mr. Justice Thompson 
thaf'lapse of time, and the death of the parties to the deed, hâve always 
been considered in a court of chancery entitled to great weight, and almost 
çontroUing circumstances,in cases of this kind;" and in Goddenv. Kim.* 
«icH, 99 U. S. 201, 210, this principle was reaflSrmed, and was applied 
to a case where 14 years had elapsed from the date of the deed to the 
filing of the .bill. In any view, then, that can be taken of this case, un- 
der the proofs, the plaintiffs are not entitled to any relief. 

Let a decree be drawn dismissing the bill of complaint, witb custs. 



American Préservées' Co» v. Nobbis rf td, 

; (Circuit Court, JS. D. Missouri, Eé D. September 1, 1890.) 

i. COBPORATTONS— CONTKAOTS. 

A manufacturing corporation sold its business to its principal stockholders, who 
thereupon sold it to a tnird person, witb an agreement not to enter into tbe same 
business, directly or indireotly. This agreement was Bot signed by the corpora- 
tion. EJeld, thai tbe corporation was not bound by the agreement. 
8. Injonotios;— When Issues. 

An agreement not to enter intO: a certain business will not be enforced by pre- 
liminary injunction, at suit of the assignée of tbe covénantee, where tbe défendants 
are abundantly solvent, and there is doubt whether the agreement, being gênerai, 
is valid, whether it is supported by an adéquate considération, and whether it is 
assignable. 

In Equity. On motion for injunction. 

Chester É. Krum, Frank K. Èyan, A. Léo WeU, and M. F. Mliott, for 
compMnajit. 

Judson<fc JÎ«^6Mr)i, for défendants. 

Thayer, J. The material facts on which the décision of the présent 
motion dépends are substantially as foUows: 

. Th? Taylor Manufacturjng Company isa corporation duly organized 
under the lawe of Missouri, and for several years has been engaged in 
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ûianufacturing and sellîng flavoring extracts, baking-powders, shelf- 
gîsqds, and grocers' sundries, and unt:il about the 16th of June, 1888, 
was also engaged in manufacturing préserves, jellies, fruit-butters, etc. 
The other défendants, that is to say, L.E. Taylor, James N. and E. R. 
Norris, are its principal stockholders, and for some j'ears bave been of- 
ficers and directors of thfe company^ and bave had full control of its 
business and bave directed its poliisy. On the 22d of March, 1888, ail 
of the défendants, including the Taylor Manufacturing Company, signed 
an àgreement, the purpose bî wbich was to form an association styled 
the "American Preservers' Trust," composed of a large number of firms 
ànd corporations then engaged in the fruit-preserving business in varions 
parts of the country. The object of forming such a trust, as stated in 
the bill, was "to consolidate the |)Toperty and business, and to iden- 
tify the interests of the respective members of the association, to the end 
that they might secure an economioàl,: profitable, and satisiactory con- 
duct of the fruit-preserving business»" After the trust had been duly 
organized and put in opération, the Taylor Manufacturing Company con- 
veyed to défendants Taylor and E. É. and James N. Norris ail of its 
machinery and tools foïtho manufacture of préserves, jellies, fruit-but- 
tersy etc., as well as aE of its trade-marks and brands in use in that de- 
partment of its business, at an agreed valuation of $17,860, which sum 
was charged against the purchasers on the books of the company, and 
thenceforth the company ceased to manui'acture préserves, jellies, fruit- 
butters, etc. • Thereafter, on June 15, 1888, Taylor and E. R. and 
James N. Norris transferred the same property to the St. Louis Preserv- 
ing Company, a Missouri corporation, then recentl^. organized, whose 
stock was ail owned by the trustées of the American Preservers' Trust. 
For the con voyance thus raade to the St. Louis Presernng Company, 
Taylor and the Norrises received 1,145 trust certificates of the American 
Preservers' Trustj each df the par value of $100. The trustées of the 
trust agreed at the time to find a purchaser for thèse certificates at the 
price of $17,850, whenever Taylor and the Norrises desired to sell the 
same; atid the last-uapied parties éntered into a covenant with the St. 
Louis Prèserving Company, that, so long as the trust existed, they would 
not, either directly or indirectly , engage in the manufacture of préserves, 
jellies, fruit-butters, etc., within 20 miles of the city of St. Louis, and 
that they would not buy or deal in Such articles, unless they had been 
prepared by persons or corporations concerned in the trust. A year aft- 
erwards, that is, on or about May 15, 1889, the Messrs. Taylor and Nor- 
ris elected to sell the 1,146 trust certificates by them aequired, as afore- 
said; but, before the trustées of the trust would fulfill their obligation 
to find a purchaser for the same, they required the Messrs. Taylor and 
Norris to sign what is termed an "àgreement of co-operation." By the 
terms of the last-mentioned àgreement, the défendants L. E. Taylor, E. R. 
«nd James N. Norris agteed with the trustées of the trust, among other 
things — 

"Thàtfôr ♦ * * the period of twenty-fiveyears, thecontemplateddu- 
ration Of tbetrust, or until Us earlier termination in the manner provided for 
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by the terms of the agreeraeut of association, they [Taylor and the Nonises] 
would not, within the territory of the United States of America, engage, be 
eraployed, or become interested, either personally or by représentative, pecup- 
iailly or in any nianner, except through the médium of the American Preser vr 
ers' Trust, in the manufacture or sale of préserves, jellies.fruit-butters, and 
mihce-meat, or in any way obstruct the work of said trust, or in any manner 
assume a position adverse thereto, but at ail times, and in every way, * * • 
would give it cordial * * * support," etc. 

The Taylor Manufacturing Company did not sign the first covenant 
entered into by its stockholders with the St. Louis Preserving Company 
on or about June 15, 1888, nor the subséquent " agreement of co-opera'- 
tion," as it is terraed, for the reason that it was advised by counsel that 
4t could not lawfully become concerned in a trust, either directly or indii- 
reetly. The trustées of the American Preservers' Trust hâve recently aô* 
signed ail their rights under the agréëment of co-operation, to the prés- 
ent plaintiff, the American Preservers' Company, a West Virginia corpo- 
ration. Although the fact is not averred in the bill, yet from affidavits 
on file it appears that the présent cottiplainant lias recently acquired ail 
the properties and manufacturing plants heretofore coiitroUed by the trfls^ 
tees of the trust, and is, in one sensé, at least, the successor of thé ti'usti 
Ail of its stock appears to be vested at présent in those persons who hâve 
heretofore acted as trustées of the trust. Within the past three montbS, 
the Taylor Manufacturing Company has erected a new plant for the man- 
ufacture of préserves, jellies, fruit-butters, etc., and bas actually begun 
to manufacture such articles, but does not make use of any of the 
trade-marks, brands, etc. , formerly in use in that dèpartment of its busi- 
ness. The pnrpose of this suit is to restrain such manufacture, the the- 
ory on whieh the suit is prosecuted being, that the prosecution of suéh 
business by the Taylor Manufacturing Company, is in violation of the 
agreement of co-operation above mentioned; that such agreement was 
and is binding on the Taylor Manufacturing Company, although not 
signed by it; that the rights acquired by the trustées of the American 
Preservers' Trust under and by virtue of that agreement, as against the 
Taylor Manufacturing Company and its principal stockholders, were and 
are assignable, and may be enforced by an assignée of the agreement; 
and that, as such assignée, the présent complainant is entitled to an in- 
junction restraining the défendants from engagingin the manufacture of 
préserves. - 

The complainant professes itself willing to supply the défendants with 
ail the préserves, jellies, etc., that they, or either ofthem, may need in 
the transaction of their business. As the case is now before the court 
merely on a motion for a preliminary injonction, the questions now con- 
sidered and decided will, of course, be open for further discussion, if 
counsel so désire, either on final hearing, or on the hearing of a gênerai 
demurrer to the bill. 

It is obvions that an injunction, to be effectuai to préserve the cotn- 
plainant's alleged rights pending the suit, must run against the Taylor 
Manufacturing Company, as well as against the other défendants; and; 
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as. at.pTes^qt;advised,:the; court is of the opinion thflt complainaijt is 
uOt eiïl^tited to an injunetioâ against tbe manufjicturing company, beCause 
itdîd ûôV'Sîgn the"agl*êiei:^Mt Of cô^Operation,"às itis térmed, aiid is 
tiot boùbijiiy any ôf ità'tirôvisibn^/ h^ that thé: biili âVérs that 

thé Si.çàépV 'taylor and I^ é^i^ecuting that agrçepieii'li, "were âçt- 

ing SA •ifeî^.îoT tiie Tayiop.i^nufacturing Company as,ïor themgelves, 
* * * ' and were duly aujbhorized * * "" by said company to act 
in ils behalf ;" but by none of the récitals or provisions of that agreement, 
^^biiçbis ^Voutiiuifull jnthe bill, does itappear that the Taylor Man- 
U%îtusiilig CompaBy waa * party to the agreement, or that Messrs. Tay- 
Ipr.and N<ç>rris underboolttbtsreby tOiibind the corporation^ nor is there 
fWjy eyjidieDce that the corporation evei authorized them to make suçh an 
agroecQ,fen|b:iB,its behalf, if; they had ao attempted. The agreement in 
questioii professes on ita face to be the individual contract of L. E. Tay- 
lpi.r^ E,,tR«>find James N.. Norris, with; the* trustées of the American Pre- 
servep'irTiiust; anditiCaoDol; be construed as the contract of the Taylor 
MànnfatçtTOpg Compaûy;WitbQut thflaid of extrînsicfproofj.vhich bas 
«Qt beep fnr»iBheà.evep ifisuch piioofis admissible, l JByidieptly, therer 
fore, tbe contention that, the Taylpii Manufacturing Çonapany is bound 
bfy the agreement must rest wholly on the ground that Messrg, Taylor 
and Nqirris are itslargestistockholderB; that the business of the company 
inures mainJy tp their beDpfit; and, that j by virtue of , their relation to 
tlîe .coirporatiop as principal stockbolders and ofEcere^ tbey bave power 
to control.itsaetipn, ançf are ^o,und tpi so eontrol it as to harœouize 
with thei^iOWP individuaj QQOitracts. iiBut«uch relation on their part to 
the compagjf iSiplearlyfloti Siuffi^^ient to cast on the corporation the bur- 
den ojfdisflbargingany obligations that such stoekholdçrs in their indi- 
vidual çapRçity may bave agsumed., As officers anddirectors of the 
(^rporatiQO) it js, their duty to'serye tbeinterests of the eotporation, con- 
sidered,af,ft( distinct Içgal eptity; : It; is familiar law that a corporation 
ha^ a per^uality of its owu, distinct frOm; that ofits stockbolders; that it 
is not affected inthe most remote d.$gifee by contracts made bj' its stock- 
bolders withithird parties, whether.tkey own muchorlittle ofits capital 
stock, and is not bound to disçbafge any personal obligations assumed 
by its stockbolders. Pvllfinn's. Pdae» Gar Go. v^ Missouri Pac, Ry. Co., 
XJÔU. .S.!>587, 6 Sup. Gt. Rep. 104; Jfoort! <fc HancUey Hardware Go. v. 
Towei^S.Hflr^émre Co,, 87 ^la. 206, 6 South. Rep. 41, and 13 Amer. St. 
Rep. 23, and citations; Davis, etc., Wheel Co. v. Davis, etc., Wagm, Co., 
,2Q,Fed.RepK,700. • 

; , In th^ icage of BeaLv. Chase, 31 Mioh.:490, wbich bears a stronger re- 
sepjblance jto the case ftt bar than my other cited; by complainant's coun- 
sfl,.», corporation was enjoined from engaging in a certain, publishing 
business, ati a giypn placCk wbich oneof its.largest stoekboldersj previ- 
OU8 tp tljeiifpriEOation çS theco^porationî, had covenanted not to engage 
in. But in that case it appeared that ail the stockbolders of the corpo- 
ration .befpTO. its formation Were 4ware of .îtbe covenant incapacitating the 
pjçincipaistpxîkboldeïs from enga^ng In thé busànessia question, and that 
qîjft^purpossilMid in View in OTganjizilJg thjSiOQïporatioQ was to enable faim 
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to évade his covenant. The décision in question evidently rests on the 
ground that the persons wbo orgànized the corn pany, and owned ail of 
its stock up to the tiras the suit was filed, had entered into a conspiracy 
to aid one of their numbét, whé was tbe largeât shtttehdlder, in avoiding 
a valid covenant, and that, under the circumstances, he should not be 
alloweu to shelter himself behind the çorporate entity, The décision 
referred to cannot be regard ed as impugning, niuoh less as overturn- 
ing, the gênerai doctrine that an incorporated company is not liable 
on the covenants of its stockholders, made in an individual capacity, 
and not as agents of the company. In the case at bar it is not pré- 
tend ed that the défendants hâve acted fraudulently. The Taylor Man- 
ufacturing Company was a going concern, doîng atfextensive business, 
when the agreement made by certain of its shareholdèrs not to engage 
in the business of manufacturing préserves, jelHes, fruit-butters, etc., 
was made. The company was not organized after the covenant was en- 
tered întô, aô in the case of Beal v. Chase, merely tb ehàble certain per- 
sons to do indirectly what they might not do diJ^ctly. It déclines tb be' 
bound by whâtis termed the "agreement of co-operation," becaUseit nevér 
executed the same, and bëcàùse, as the affidavits tend to show, tt tras 
not supposed, at the time thé agreement was tnade by thé Messrs. Tay- 
loî and Nôrrie, that the company, in its corpbi'àte capacity, had anj 
power to^ntër into such an engagement. 

I concludei therefore, from thè considération givèn to this questibti 
alone, that thé corporation défendant has the rîghl to résume the man- 
ufacture of préserves, jelliés, etc. , beeause it never agreed to abahdon 
the manufacture of Ihe same, and that an injunction restraining itfrom' 
so doing wôùld be an improper order. 

There are several other important questions also raised by the préséfat 
motion, notably the question whether a covenant, such as is containéd in 
the agreement of co-opération, not to engage in a gîven business any^' 
where in the United States, is a valid covenant; also the question whether, 
under thé circumstances disclosed by the affidavits, that agreement wa'è 
supported by a considération that would render it enforceable in equity, 
even assuming it to bè in other respects valid; also the question whether' 
the covenant sought to be enforced ià assignable; and, under the circum- 
stances disoloséd by the affidavits, may be enforced by the présent côni- 
plainant; and, finally, thequestion arises whether the trust agreement' 
itself, in pursuance of whiéh the other agreements appear to hâve beéti 
executed, was not in violation of public policy, and'for that reason Void, 

With réJérence to ail of thèse questions, and without undertaking to 
décide eitber, itis sufficiettt to say that they are questions of so much 
importance, and are involved în so much doubt, thijt it would be mani- 
festly iraproper to grant an iiîjunction- in a case where such questioris 
are involved, and where, as in this case, thè d'efendants are abundantly 
Suivent, priôr to a final héaring. 

The motion for au interlocutory injunction is acCordingly ôveiruled. 
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Van WïCK ». Read et al. 
,. (Circuit Cawrt, N. D. Florlda. August, 1890.) 

1. Assi8K«rBKT FOH Bbnbfit op Creditobs— Validitt— Lex Looi. 

AniftsslgnmeBt for the beneflt of oreditors, mado by one citizen of New Tork to 
anotbei;, and valid under tbe laws of t^at state, will pass title to a note and mortgage 
on land in Florida. 

2. SAMB— PiBBPEBBNCBS— RbLATIVBS. 

The faot that an assigner who is justly indebted to Ms wife and cMldren makes 
theni pref erred creditors will not invalidate tbe assignment. 

. In Eqùity. Bill to foreelose mortgage. 
t/bsepA jB. Parrott, for coaiplainant. 
H. iri., GbcireZ^ <fc Son, for defenda^ta. 



SpeeB) , J^, The controversy before the court has arisen on the follow- 
ing,st^t§me(nt of facts: John H. Boynton, a citizen of the state of New 
Yoyk, wa|S «ngaged in the lui»ber business, and made advancements to 
J. C. ;Read,,pf this district^ ,ta|iing therefor his note for $4,000, dated 
June 23, 1879, pa-yable at the office of John H. Boyntonin New York, 
and due- two years after date. 'T,ç seçure this npte, on the 23d day of 
June, 1879i Joseph C. Read and Mima A. Read, his wife, executed their 
mortgage ugoUja tract of l^^don Ameliaisland, in the oounty of Nassau, 
aud thçjil^uiidjngs thereon, J^nown as the "Amelia Steam Saw-Mill of 
Feniaiiqlin^, Florida." : The note and mortgage areiof eyen date, and 
tbe. mortoge was recorded June 27 ,• 1879. Thereafter, to-wit, on the 
iSth of'Àugust, 1884, John H. Boynton, having beeome insolvent, ex- 
ecuteçi an assignment, gênerai in its purpose, but with certain références 
to favored, creditors, to S^n^uel Van Wyck, with instruction and power 
to conyejt aJl pf his assets;sp.assigned into cash, and to pay, amongoth- 
ers, thevfoljpwipg P'^^f^^'^'^'i <^®^ts: To Louisa B. Boynton, $26,808.05; 
toThpod.W ï'oyntooi $20,356.81; to Isabel D. Boynton, $1,080; to 
Frederick: p.. Boynton, $5,536. After thèse and other preferred creditors 
M^ere paid,,,<l^ie residue waS;î^ppropriated to pay the remainder of theas- 
signor's debts and liabilities, This assignment was recorded on the 28th 
of. August, 1^84, as appears from an exemplificatioii from the .record put 
in evideiîce,j!î^pd the note and mortgage before descrîbed passed to the 
s^id Van ]S^yck by virtue of said assignment, the note bearing also thei 
following ;ipdorsement:^,J'Pay Saral. Van Wyckj, assignée, or order," 
gigned .'fjf^iiNi Jî. Boynton,»'" Among other creditors of John H. Boyn- 
tpn .werje I^>exter Hunter, J. H. Prescott, Lettie Miller, and Wilson and 
Hunting, r^idents of this district, who held claims.for différent amounta. 
Op the ^^tJîijftDd 25th of August, 1884, they 8uediput.ftttachments,.and 
had proc'^^j of ,garnishment issued thereon, serving tbe same on Joseph : 
C. Read and Mima À. Read, the debtors of Boyatop-, before mentioned,, 
as| eyid encçd . by theinote and; i^iprtgage before described. . Thèse proceed- 
ings went regularly to judgment in the state courts, and Joseph C. Read 
has been left until now in the possession of the mortgaged premises. 
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The bill is filed by Van Wyck, the assignée, to enforce the foreclosure 
of the mortgage, and to assert the superiority of his claims as assignée 
of the note and mortgage to the claims of the gênerai creditors who hâve 
obtained judgments in attachments. The judgment creditors by way 
of défense insist that the assignment to Van Wyck was never executed, as 
set out in the bill; that after the date of its alleged exécution Boyntou, the 
assigner, remained in control of the property assigned, which they insist 
is a badge of fraud; that the assignment is illégal, nuU, and void, and 
not in compliance with the laws of the state of New York; and that the 
original bill is not prosecuted in the interest of the plaintifF, but in the 
interest of Daniel G. Ambler. Thèse défenses are set up by way of 
cross-bill, and the défendants pray that they may be subrogated to the 
rights of Boynton, and that the proceeds of the note and mortgage be 
appropriated to pay off and discharge the liens of their judgments of at- 
tachments. 

The plaintiflF proved by the dépositions of Frederick C. Boynton, 
Theodosia Boynton, Isabel Boyntou, and John H. Boynton himself the 
nature of the debts to secure which the préférences in the assignment 
were made. It appears that Frederick C. Boynton was the son of John 
H. Boynton ; that he was his father's clerk, and had an unpaid accoixnt 
for salary for about $1,000. He loaned his father a produce exchange 
ticket in 1883, but the évidence is wholly silent as to the value of suoh 
loan. He had made no loan to his father other than the undrawn salary. 
He maintained no separate establishment from his father, haslived with 
his father ail the while, and it is impossible for him to estimate how 
much has been expended by his father in his maintenance since 1876. 
John H. Boynton testifies to the claim of Mrs. S. B. Boynton, his mother. 
She loaned him monej' and bonds to the amountof $27,000. The claim 
of Theodosia Boynton he testifies was $10,000 in cash from the saleof 
her bouse in Forty-Ninth street, and $10,000 in Houston & Texas bonds. 
Ail of this belonged to her. The claim of Isabella D. Boynton was for 
railroad bonds which he had borrowed from her to use as collatéral. He 
corroborâtes the statement of Frederick C. Boynton as to his claims. 
His mother, he states. received her money from his father's estate, his 
wife from her father's estate, Isabella's was the acccumulation of birthday 
gifts, her mother giving her $100 on each birthday. In that way she 
accumulated what she had. She had passed 17 birthdays. She loaned 
her father a St. Paul, Minneapolis & Omaha bond for $1,000. She has 
no separate establishment from her father's, and has always been main- 
tained by him ; is unable to say what has been disbursed in her liiain- 
tenanoe. Mrs. Theodosia Boynton testifies that she gave her husband 
money and securities at différent dates. Whenever her income came in 
she gave it to him. She also gave him the proceeds of her hbuse on 
Forty-Ninlh street. 

The plaintiffs in the croffi-bill hâve not furnished any évidence which 
is sutficient to meet or avoid the testimony of tbe witnesses for the com- 
plainant in the original bill as to the validity of the debts to prefer which 
the assignment was. made. While it is irue that several of the benefi.. 
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0131364)1»^ ; thiéi aBSJgnmeût, Weré relatives of Ihe asMgndr^ a circuiiistance 
always inapoutrait to be «onsîdered|în cases ofthis characier, the testimony 
ifi .plairi/'unooàtradicted,andi positive that tbe husband and fàther was 
indiebtdditeihe wife andchildrdh. .<:'> , . 

: The ionly question then iemâiniiig dépends for its décision upon the 
validiitytuof.ithe- assignnient. !:l4iil5 in our opinion valîd by the law of 
New York, :and a contract vaiidtatithe place wh ère itis entered into is, 
as a .général, Eule, valid iùr ail lother places, and this rule extends to ail 
assignraehts pf property. It is bëâides a gênerai rule, with few excep- 
tions, that in construing contracfe made in another state the décision is 
to begoverned by the tea; foci as to thè rightsacquired and the obligations 
creakêAi iSiaûroad Co. y. 6lem,i2&M^i. 287 ; GuŒanderv. HmveU, 35 N. 
Yi &m',<M)orev. W'fflettj 35 Bàrb^eéS; il^aii/ord v. Paine, 32 Vt. 442. 
Thepropeirty:transferred by thisàssignraerit was the niortgage now sought 
to be foreclosed, and the transfer was made in New York between rés- 
idents of tbat staté. This question has been dëoided favorably to the 
comjda.iBdrit(in Bacon v. ffomei^hy the suprême court of Péhnsylvania, 
reported in 16 Atl. Rep. 794. Thé case seems precisely in point. It 
was hdd that an assignmént for oreditôrs made in New York in con- 
formity. wiih thelaws ôî that state paSBeiB the title to property in Penn- 
sylvania as between résidente of New York, although ttie assignment has 
never been recorded in Penûsylvania in accordance with the Pennsylvania 
laws. ■ The ample! notes to. this case by Mr. Desty throw much light on 
the snbjectyibut l'urnish nothingfto change the rule above stated. The 
power of a -stateitoregulate the transfer of ail property in its territory 
with certain exceptions is well establisfaed. Story^ Confl. Laws, par. 
S90^ Gremv, Van BmhirkjlWàll.'l'dd, In the ca^e At bar the proceed- 
ingofgariiishroéntwasnofchaduntil August 24 and 25,and in Novembér 
and Deoeâiber; 1884. The assignïBent wasmadeon thjelSth of August, 
1884, was liiècorded in New Ydrk tJie same dayy and wàs recorded in 
Elorida ont Augùst 18th. It does not appear that this record was ncces- 
sary. A œôrtgagee ofi land in Flraridai bas no légal estate in theland. 
McMnhon v^Russdl, 17 Fla.'698.i The nlortgage was merely a security 
for the ipaymént of the notevand the transfer of the note carried the 
mdrtgage:with: it.i'i. ::■■■■.,:'• 1 '.::'(V i-.. 

iTheecntifôversy dépends» we hav« seen, on the validity of ite transfer 
with' the. note by the assignmemti. i The situa of the property transferred 
waÔ ife! iNe#( Yoirk,: andi at thètiOite of the first attachment Boynton had 
pairfcad with' his' entire interestàhâti i Assumiiig^ the assignment to be 
vaiidj on itsi éxecution and deliVeJyithe maker of the riote and mortgage 
became indebted to the assipieey and no longer had the aasignor any- 
thingisubjeot'to attâohment. /f The assignment ^th préférences appears 
tobeilikewieewaiidiiii P^lorida»ini!EZo/Z>rûofc V.. ^fflm, 4 Flà. 87. 

The assignments of fraud made in the several crosft-bills are not sus- 
tàined byKtlie'^pToof, aiidith» complaihdhts in the briginrtl bill negîltîve 
their chaigesi.-: -Thôre aiii4!,.dt is'lnievfourjudgmentS in attiachment, ail 
postrdating thé afiSignmfcnt, airébtaine<l on procéedings taken subséquent 
toit&iéxeCntion; I The xight of Van Wyck or his tiansfeteë; if it bas been 
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transferfed, to foreclose in aocordance with the prayerof tliebiU, Wiilbe 
allpwedj and a decree, with costs, so eritered. In View of the jgeneral 
appearance of the case, the court will direct that tbe costs be paid by 
Van Wycb. :; 



FEcasHiaitBB et al.p.BAvaet'ùi. 
{Circuit Court, 8. D. OéorgUiiWé Dé July, 1890.) 

1. AssiQNiiiEmr FOB, Bbhefit op Crbditobs— ■Wha^p Cpjustitîut?»— MoKTeAOB, 

Undeif Codé Oà, S 1Ô53, which proyidés that. a' debtor may prêter 9^8 créditer to 
auother; wbëre a uortga^ is given' by an lAiolvëiit debtoit to bne of Ms cïeditors 
on ail Ws prop^rty.and ia foUowed injqiedla)»ly by otlier moirtgagea ■which in af- 
tect codâtitutê à général assigniuent lor ci-édltors, the #rst mortgage dOQs not 
constitute part of thé assigûsiënt. ' DlstinguWing Whiie t. Cotzhausen^ d Sùp. 

, ,Ct. Rep. 809. . .,.■ , ,.■_..,: \ ■■■ ':.'.: ■■:■..., 

' ' An 'asfii^meht by ah insolvent'débtor to a oi^ditor, -who khows Of his insolv- 
ençy,:Of ;i^,l':his property, ccmtistihg.of choses là action, in ordértO'sâéurOsuCh 
créditer, is a gênerai assignnient for tbe betieflt ot créditer?^ . 

'8. SaÎiB.' '■,'■'" 

: A mortgage whlchprovideg that tlie surplus, af ter payiiig the mortgage debt, 
shaU be, paid.jip the mortgagor's creditors, constitutea A général as^gnment for 
crëditorB/ Ifpiowing'Cogàtes V. StepTiens, 73 Ga. 414. 

4. SaMB^RBQOTSÀbS AND VAMDrtr: 

■ An aBBlgnment for. thé bépefltOtoreditorB,; which is not aOcompanied byÀs^om 
schédule and'statement of assets a^ re^uired by Açt Ga. Sept,.^, 1881,-.ia vold.. 

'6; FKACblttBKt COHTBTANCB— WhAT CoNSÏITntEB— fesTOAGH. 

! Tbe pixrrision in a mortgage thàtthe.surpldsBftér satiiffàction of the débt âhall 
be returnçd to the mortgagor lîoes not rendertl^e mortgage f raudulent. FpUowing 
Callowai/ y. BànJt, 64 Ga, 441. 
8. Same— RÉcORiJ^lfà/ ' ■.:;.....■ ,,'.-.:■ 

The faot that an agreement by a debtor tp pirefér a certain créditer in case of in 

solvency is not recorded does not render it fraudulent, since such an agreement i» 

not «requireâ îby law to be reclorded, and'lts.rëoOrd would thefréfore aot oonètitute 

, notice. Distin^uishingBJ«nn«r/ia#setjf;V.-5h^rnui?i, 105 U.S. 100. 

,7^ ÈQTiiTT Pbaotiob— Costs, . 1, ;,,, ,,,.■,.., : , , ■■■.■:' 

' Whefe à âub&équent d'édliçr brings suit to set aside suc]i agreement lye will be 

éiititlea to rècùver costs, ëveMthdngh he fail în his suit, where'it appears thàt his 

■ ignorance of thelagreemeht'banBedliim tO' giyo tbe debtor erëdil!.' 

fi. AlTOEÎIBTiAND CLIBN'T-HIÎOMFENSiTIOS— MOBTCAOE— EqmTtfiRlACTICB. ' 

Wbeçetho foreclosure qf a mortgage, whieh provides for 10 percent attoméys' 
fées, is énjôihed in à suit in wï>icli a raceiVer is appointed tp Sell the property for 
thé behéflt of aîll Interésted parties, the tnoirtgagor îs entitled te recover such àt- 
torneyât fées ont of the protieeds; . u , 

»."-Samb. -:"-.•• :,:, i ■'■''■''' ■ 

Where a preditpr bas by «suit- brongb^ iijtp the custody of the ccurt prpperty 
ôf bis deb1)or,which bad been afiprppriated by certain creditprs to the e3;cln8ion 
cf thô'ptïïérs, and whiéh the cpurt distributès fpr the beneflt of ail the creditors, 

*- thé: &ttprDèyàpf such' orédîtordreéntitlédto ccmpensatidn fpr tbeir services Pût pï 
.the;pi;oceeds pf such property. iPolXoving RëUroad -Go, ViPettu», 6 StipiCt 

^:. Rep, .387., . , . ,. , ■:,.,.!,. 

■'■: In Equity^ ' . ... . ;: ■■■ i ■■. , ■' --■ ,?■. .;. 

. Patterson^Kb Eodges, Màr^ Etwïn, aftd Q, H. Çb^«i, fôr complaîijaùt^', 

De7imark,AdJii'nisJc'Adâinè'ahà:\Hill& Barris, for défendants; ' ' ' 

t ÇppçEB,, J..' -The charaçtepofthia case is outlined in the décision ôftàé 
,cpurt,£i|yfnj,4jp ith^ ^pgUcçJàOni&r injuoctiofl, and jeported in 37 Fedl 
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Rep. 167. After granting tbe injunction and appointing a receiver, the 
cause was referred to the standing master, with instructions to that offi- 
mvr-Mrst. To audit and ascertain the several liens, or alleged liens, 
upon the fund in the custody of the court, and to report to the court 
the en tire amount, including principal, interest, and attorneys' fées due 
•on each, and the relative dignity and priority of said liens. Second. 
To report to the court as to the right of Fechheimer & Co., Claflin & 
Ce, and Gibian & Co. to a recaption of the goods soid Baum & Bro. and 
Baum & Co., and, if such recaption is allowed, to ascertain the particu- 
lar goods upon which it is to op^rate^ and how much of the fund there 
is to allow therefor. Third. To report also as to the claim of Corner & 
Co. to the uncoUected notes, aectiuntâ, and choses in action now in the 
hàhids tiif 'tfte receivers, thé titleof which is claimed by Corner & Co. 
under an assignaient of Baum <fe BrO. and Baum &Cp. to thém. Fourth. 
To take andstate the accounta of ail the gênerai creditors before the 
court, and to report as to the amounts, if any, to be paid each. The 
master, after full and protracted hearing, has reported that the sales 
of goods made by Fechheimer & Co., by Claflin & Co., and Gibian & 
Co., to the Baums Werë légal and valid, and that Ihe charges of fraud 
by Tivl^i(îb.,tbe complainants sought to rescind such: sales were not sus- 
tainaW© from the évidence. The master further finds that the mortgage 
executed and delivered by Baum & Bro. and Baum & Co. to Comer &. 
Co.jdated the 13th and reeorded the 20th of November, 1888, is a lé- 
gal, Valîd mortgage, aCçbrding to the Code of Georgia, and entitled to 
priority over ail other claims; and, further, that the assignment dated 
Novéiilber 16, 1888, by the Baums, of ail their book-accounts, notes,and 
mortgages to Corner & Co. is a légal, valid assignment under the law of 
Geiargia; The master concludea: 

jPtrât. That the défendants H. M. Comer & Co. are entitled to a decree 
against the fund in the custody of the court for the sum of twenty-eight 
thousand six hundied and flfty-four dollars and thirteen cents, ($28,654.13,) 
the saine béing the principal, interest, and attorneys' fées stipulated in the 
mortgage which was executed by N.B. Baum & Bro. and Baum & Co., and 
delivered to the said H. M. Comer & Co. November IS, 1888, and reeorded 
within the timeprescribed by law. Second. That the remaining specialty 
creditors of N- B, Baum jSi Bro. and iBaum & Co„ whose mortgages are enu- 
merated in the second class of liens, ar'e'alsa entitled to hâve and recover the 
full amount of their debts, with the stipulated interest and attorneys' fées. 
In case of a déficit in tlie fund in the custody of the court, then, in conformity 
with section 1^56 of the Code, the court will diatribute the proceeds to the 
mortgagee's açfording to their claims, an exception to be made in favor of the 
minor mortgage. of Dennis Doke, sbouldthe proceeds of the sale of the land 
subject to this lien be sufflcient to satisfy its claim. Third. When the mort- 
gage creditors hâve been paid, if a surplus remain, the simple contract cred- 
itors, the master reports, are entitled to the priority of the distribution of the 
surpli^s. ; Tlje oijeditors who flled the original bill hâve no préférence thereby 
over those wtfP came in by intervention a^ parties complainant. 

A number of exceptions bave been filed to the report of the master, 
and the causé hàs been fuUy heard upon argument on the report and 
the exceptions thereto. In view of the importance irf the cause, the 
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court has taken time for considération, and, after careful înquîry, has 
reached conclusions which may be stated as foUows: The Baums were 
merchants, having places of business at Irwinton and Toomsboroin this 
district. They had been dealing for a number of years with H. M. Co- 
rner & Co., a firm of commission merchants of Savannah. In the course 
of this business, and, so far as the évidence has disclosed, without any 
intentional fraud on the part of Corner & Co. in the negotiations which 
led to the arrangement, Baum & Bro. executed to Corner five notes, dated 
March 10, 1888; each for $3,200, bearing 8 per cent, interegt from ma- 
turity, and due, respectively, September 15, October 1, Octôber 10, No- 
vember 1, and November 10, 1888; aiso four notes of N. B. Baum & 
Bro.jindorsed "Baum & Co.," each for $5,000, with interest from ma- 
turity'at 8 per ceht., three of them dated Savannah, October 12, and 
one Toomsboro, November 13, 1888, and due, respectively, November 
20, December 1, December 10, 1888, and January 12, 1889; and also 
one note of Baum & Co., indorsed "N. B. Baum & Bro.," for $2,000, 
with the saihë interest, dated March 10, 1888, and due October 20, 
1888; th us making 10 notes, aggregating in ail $38,000. On Mardi 
10, 1888, whîéh, it will be'observed, was of even date with several of the 
notes, the Baums executed to Gomer & Co. a written agreement which 
fecited that in considération of advances to them by Corner & Co. amount- 
ing to $18,000 as evidenced by the five notes of $3,200 and one for 
$2,000 above mentioned, and to secure the payment of the same, the 
Baums agreed to deposit as collatéral security notes and mortgages of 
good planters and others equal in amount to twice their indebtedness, 
and also to transfer their insurance policies to Corner & Co., and also 
to ship ail cotton they control during the season to them, and further 
agreeing that ail advances over the $18,000 be paid first out of the pro- 
ceeds of the cotton shipments, and agreeing finally that in case they be- 
come financially embarrassed, or fail to meet the notes, they would give 
Comer & Go. a first lien or mortgage on ail their real estate and their 
stock of merchandise. On December 13, 1888, the complainants filed 
their bill against Baum & Bro. and Baum & Co. under the statute of 
Georgia, (section 3149a of the Gode,) by which it is compétent for a créd- 
iter whose debt is due and nnpaid to put his debtor, who is an insolv- 
ent trader, into the hands of a receiver. The bill also alleged on the 
part of several complainants that as to the purchase of their goods there 
was such fraudulent représentation on the part of the Baums as to their 
solvency and means that it was manifest the purchase was made by the 
Baums without any intention of paying therefor, and as to ail such goods 
in possession of the défendants those contract creditors prayed a rescis- 
sion of the trade and recaption. On December 28, 1888, the complain- 
ants filed an amendment to their bill, in which they charge that Comer 
& Go. were participants in this fraudulent conduct, and that the debt 
of Comer & Go. was a pretended debt, and that Gomer & Co., with act- 
ual notice of the insolvent condition of the Baums, received the liens 
and mortgages upon which they rely; that the défendants deliberately 
bought a large stock of goods on crédit, with the intent not to pay for 
v.43F.no.ll — 46 
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^tléiuf-'ithàt tiiéy dfilîberdtely'ëcKéftiàlsd and' plaiiiied to get' rin' Miliense 
'^tbck; ôni haûd,' and, confedéràtiilg%ith Cotnèr & Co., created the pref- 
erénèës and liens above nàëntioàèdiWhich coveredthe entire stock of 
goody, als^well as all.othei'*|)*ôijiîerty'<l»wned by the défendants, and that 
M thfe'êë'friauds Goiner & C6. ^p'a^iteipated. Plaintîffs insist tliat àt the 
time'o'f'tHè'failure of the Bàùttïéthèitfinawcial' condition wasas follows: 

jierchandise. a? indiciateil by: tiie ï^é^îv^^ 

pér cent; abôve înVûîce piriéër':' - ; -î - - i'$ 31,457 91 

Notéâ'aiMaéfcountsiéolléctédbytlie^èceiversthereafteruptoi . ' 

■Uatéhhmm.l ■: -i .'■.<•■ Al ■^i.:,:y^'. . .- .. ■^.., ..- :.: .u., .,6,522 85 

RealrestWe, at'lheir oyirn valuatiofe ; ■ - - - 10,000 00 
.Açaountof ail. oj;hçr notes,; t^cpoopts.apd oM fi. /as., -vMoh 

:,are<regaj:ded by the recel ver as. bèingwholly woftlii^ - 39,080 42 

;Àggtëgatin'g assets ot ;;;■■';.;••', y l'i: ;^i;,.- ,; - ■'; ■■-• / ^ ' 86,(j6l 18 

Ss^re4 d(Bbts proyed befpfejthoimaater, ,, - ^ .r ^ 8 54,702 00 

UQsççuredcrèditorB who proved ^heir âebta before thé n;i aster, 29,841, 39 
totalJJabilities, , r: - "•. ' - - - - 185.702 00 

•rt+Jshowing thàt thei Baums were whàlly una>ble t6 .pay.$49,64p.88i and 
■ùpda' th^iii own sho^ing weré ito8olvent<to thatamount. It appears, 
h<swevier,'froni the report of thé reoeiVCTs that by the most diligent ef- 
fets theyhavé béeft able to coUeet'less than $30j000;of the âlleged a&- 
sétsofi :moré thaiiî$80^Q0Q, fréraiwhieh it^ is apparehtthat the Baùms at 
Ibhe tipieofi théi»îfailtore'wiére«bso]utély in debtiforniorë than $100,OQ,0. 
,Thi8!i8'an!eiiariaB6us degreê tif insolvehcy for abùsiness like thatof the 
BàuikiBjicarried'on in the smallviWagesofToomsboro-andIrWinton. The 
plâîatifti insist that the secret bontract between théi Baums ànd COmer 
&: Co j itrfts à fraud to give to the Bàums a-; delusive' crédit, or that it had 
thateiifect. Itisin évidence that the: fact ofits secret characterî and 
that 'sMbseqçietit creditors had no knowledgeofiis existence, enabled 
thé BaMins to purchase liargè qraantities of gooda in fraûd of the vendots 
and tb "tàe advantage of Gomér & Go. ; that in Mày, 1888, after this 
agreënîtetït on the;part of the Baums to exécute a mortgage to Corner 
covertag^ltheir entire prôperty whenevér they should'become finahcially 
embarrassed, the Baums statedi to-'Bradstreèt tha^'they were worth in 
the nei^hborbooiof $80,000 over and above ail itheîr liabilities, that 
therè' were no incumbrances TVhatevêr upon tàeir prôperty, and that 
theStf£Énnual business amounted to about $75,000. In Novemberthe 
fâiluite came; to the amount of $150,000 with $30,000 of assets cov- 
eredwîth mortgageà to Gomer & Go., and with second mortgages on the 
fiàme stock to otherpersoiis for about $30, 000. - 

' T?h© soiicitors for Corner & Go. rely, of course, upon the report, and 
insist; by virtue ofrthe mortgagè ànd assignmentsoï' choses in action to 
theirdients, they aire entitledtotake the étitireRfundiorso much there- 
of as wiE ftlly djschiai'ge îtheir indébtedness. : The solicitors for the 
piaintilife iobject tothis, for the important teasons: (I) Whether the 
Baums are guilty of fraudor not, that theexecution of the several mort>- 
gages, ;whiéh the plaintiffS' insist were ail made asi part of a schéçie tb 
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dispose of the entire èstate, to avoid the laws of the state relative to &a- 
signments, and were, in légal contemplation, an attempt to make an as- 
signment, and, failing to comply with any of the requisites of ihe stat- 
utes, they are void, and the préférences must be disregarded. (2) The 
plaintiiîs insist that the master erred in his findingthat the Bavims were 
guilty of noiraud in the statement to the Bradstreet Commercial Agency 
and tq the crédit agent of Claflin & Co. They insist that they were 
théh Wholiy insolvent; that they kaew their ; condition, and misrepre- 
sented it, and as the conséquence defrauded people whosold them goods 
for crédit. (3) They insist that Corner & Go^ must hâve known the 
financial condition of the Baums at the time of the secret agreement in 
Marcb, ànd, if so, to wîthhold that agreement from the knowledge of 
the public was to give to the Baums a delusive crédit to the advantage 
of Comèr & Co., who had this agreement to mortgage, and to the injury 
of subséquent creditors. That if, as a conséquence of this secret agree^ 
ment, loss muSt ensue to one of two persons dealing with the Baums, it 
must lall upoQ that person concerned in the secret arrangement, and pot 
on him, reho was not aware of its existence. As a conséquence they in- 
sist that Corner & Co., who were at fault, sbould be made to bear the 
loss. (4) They insist that, as the Baums obtained the goods of Fecb- 
heimer .& Co. and Comer & Co. by fraud and misrepresentation, they got 
nc»title,iand, having no title, that Corners mortgage did not attach, and 
should not therefore take the proceeds of their goods, which they insist 
Were suffiôîëntly identified. (5) They insist further.that the mortgage 
executed to Gômer & Co. on the 13th of Novembèr was made to secure a 
debt pre-existing at the time of the puïchases, and for that reason that 
it should not attach as against their right to recover the purchase mottey. 
Tbere are other questions made by the report and the exceptions theretci, 
but the décision must becontroUed by thoseabove stated. 

Dotheseveral mortgages covering the entire property of the Baums 
and the assignment of their choses in action to Corner constitute such 
an attempt to avoid the la w of the state as to voluntary assignments as 
to justify the law to dpclare this invalid for failure to comply with the 
statute? The plaintifls direct the attention of the court to the mortgage 
of Novembèr 18, 1888, covering ail the merchandise and real estate 
given to secure a séries of old notes, manyof which were then overdue, 
with a power of sale authorizing Corner & Co. to sell the mortgaged prop- 
erty on 10 days' notice, ex«cute title to the purcbaser, apply tlie pro- 
ceeds to their debts, with 10 per cent, attorneys' feesv and pay over the 
surplus, if any, to the mortgagors or their assigns; also to thé a$sign- 
mént of choses in action aggregating $50,000 ; also a mortgage on No- 
vembèr 17th, similar to that of Novembèr 13th, covering certain .other 
merchandise that had been omitted in the first mortgage; also to the 
faet that on Novembèr 13th, the date of their first mortgage to Comer & 
Co., the Baums executed, as appears from the dates of the mortgages 
themselves» '17 other mortgages eoverilig the same property alret^dy 
mortgaged tO Comer, ail of which latter mortgages are identical in form j 
and given tO' secure debts to the amoutit.of $28,180.70, with 10 per 
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cent, adâitional in attorneys' fées. Great stress is laid tipon the fact that 
ail of thèse mortgages contained power of sale, with direction to apply 
proceeds to the debts due the mortgagees, with this notable clause: 
"The surplus, if any, to be paid over to our creditors." Attention is 
called to the fact that there was no equity of rédemption left by thèse 
latter mortgages, and it is insisted that there was an absolute appropria- 
tion of the property to the mortgagees, or, as the plaintifi' insists, to the 
assignées. Was this an assignment for the benefit of creditors? The 
Btatute of the state upon this subject can be found in the act of the gén- 
éral assembly of Georgia of 1884, p. 100. This act provides: In ail 
cases where voluntary assignments are made by failing or insolvent debt- 
ors for the benefit of their creditors itshall be the duty of thefirm, per- 
Bon, or corporation making snch assignment to comply with certain tech- 
nicàl requisites of the act, such asannexing a schedule of the debts, etc. 
Thèse statutes are very strictly construed by the décisions of the state 
âppellate court against the debtor and his assignée; and, when the in- 
strument of assignment is not prepared in compliance with the statute, 
it is invariably declared to be snUll and void as an assignment. It is 
proper, at this point of the discussion, to state that the policy of the 
law of Georgia authorizes préférences by insolvent debtors to creditors, 
Code, §1953, providing as foUowS; 

"A debtor may prefer one créditer to anotlier, and to that end he may lona 
ftde gi ve a lien by mortgage or other légal means, or he may sell in payment 
of the debt, or he may transter negotiable papers as collatéral security, the sur- 
plus in such cases not being reserved for his own benefit or that of any other 
favored creditor, to the exclusion of other creditors." 

The last clause has been held to be repealed by the act of 1866, and 
the surplus may now be controlled to other favored creditors. Fowdl v. 
Kelly, 82 Ga. 1, 9 S. E. Rep. 278. The argument of plaintiffs' solicit- 
ors, that the mortgage of Corner & Co. and the mortgages of the 17 other 
mortgagors were drawn the same day, and tbat, while the equity of ré- 
demption was preserved in the 'former, the latter mortgages had no 
such feature, but, on the cOntrary, provided that the surplus should be 
distributed to the gênerai creditors. They insist that the entire séries 
of conveyances bearing date November 13, 1888, shall be construed to- 
gether as indicating the purpose of the makers, and the disposition to 
dispose of the entire property by a voluntary assignment. They insista 
what seems to be indisputable, that the indebtedness of the Baums re- 
ferred to in the conveyances of that date, November 13, 1888, aggregate 
$66,180.70 principal, besides interest and 10 per cent, attorneys? fées. 
This is exclusive of Corner & Go. 's exclusive mortgage of November 17, 
1888. Thus they had, as the plaintiffs insist, appropriated their entire 
assets to the payment of certain preferred creditors having claims aggre- 
gating nearly three times the value of their assets. They insist this is an 
assignment. The plaintiffs lay stress on WhHé;v. Cotzhauisen, 129 U. S. 
329, 9 Sup. Ct. Rep. 309. That case resulted from an attemptby a 
creditor to secure an ill^al préférence in the face of a statute which was 
enjicted to secure absolute equality among. the creditors of aninsoivent 
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debtor, the language of the law being: "Every provision in any assign- 
ment providing for the payment of one debt or liability in préférence to 
another shall be void, and ail debts and liabilities within the provision 
of the assignment shall be paid pro rata from the assets thereof." "The 
main object of this législation," said Mr. Justice Hablan in rendering 
the opinion of the court, "is manifest. It is to secure equality of right 
among the creditors of the debtor who makes a voluntary assignment of 
his property." This is widely variant, as we hâve seen, from the law of 
Georgia. We gather from the opinion juet cited that, in Illinois, a 
debtor, when financially embarrassed, may in good faith compromise 
liabilities, sell or transfer property in payment of his debts, or mortgage or 
pledge it as security for debts,' or créa te a lien upon it by means even of 
a judgment confessed in favor of his créditera. This language bas réf- 
érence to the action of the debtor wbile he retains dominion over his 
property; "but when," as announced in what Justice Haelan terms the 
'leading case' upon this subject in the suprême court of Illinois, (^Freston 
v.,%aulding, 120 111. 208, 10 N. E. Rep. 903,) "he reaches the point 
where he is ready and déterminas to yield the dominion of his property, 
and makes an assignment for the benefit of his creditors, underthe stat- 
ute, this act déclares that the efifeot of such assignment shall be the 
siirrender and conveyance of aU his estate not exempt by law to his as- 
signée,— rendering void ail préférences, and bringing about the distribu- 
tion of his whole estate equ^lly among his bona fide creditors; and we 
h<jld that it is within the spirit and intent of the statute that when tho 
debtpr has formed a détermination to voluntarily dispose of his whole 
estate, and h^s entered upon that détermination, it is immaterial into 
how many parts the performance or exécution of his détermination may 
be broken,T— the law will regard ail acts having for their object and eflfect 
the disposition of his estate as parts of a single transaction, and, on the 
«xecution of the formai assignment, it will, under the statute, draw to 
it, and the law will regard as en^braced within its provisions, ail prior 
acts of the debtor having for their object and purpose the voluntary 
trstnsfer .or disposition of his estate to or for creditors; and, if any prefer- 
«nces are sho^sjn to bave been made or given by the debtor to one créd- 
iter over another in such disposition of his estate, full effect will be given 
the assignment, and such préférences will, in a court of equity, be de- 
clared void, and set aside as in fraud of the statute." 

If that were the law of Georgia, we should be obliged, in our judg- 
ment, to adopt the reasoning of the plaintiffs' soliciter, end be gpverned 
1;hereby. Is it true, however, that to obtain equality between the cred- 
itors of an insolvent debtor is the purpose of législation in the state? It 
is clearly otherwise. This appears, not alone from the language of the 
statute. but from repeated and the latest décisions of the suprême ap- 
pellate court of the state. We hâve seen that the Code provides: "A 
-debtor may prefer one créditer to another, and to that end he may, bona 
fide, give a lien by mortgage, pr other légal means, or may sell in pay- 
ment of the debt, or he may transfer negotiable papers, as collatéral se- 
■curity." .Section 1953. In the, caaeofPûioe« v. Keliy, 82 Ga. 1, 9 S, g. 
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Riëjp^. 278j ft sôàsé decided long âftefsthe ënattlmeht of ihë assîgnment act 
ti^oiï'iWbifehthè'plàimiffs i^lyy^^^ .' 

" "TWô kèt «dbeà aôfc 'présertbè Àxiy JiarÈi<3tilai' mahiiw Or'form In which a 
defeïof may prefer one«reditbr to another. In our ioplnîon he may do it by 
anassignment (jlall his property toone créditer or a.class ôf creditors," etc. 

■ The- court tben proceeds tômeét the aTpjUmént that the préférence 
thepein-déSCribed' would be a vi-PtUâl repèal of the poiicy of the législa- 
ture' iÂïëgard to assignments, ànd Sàys: , "Thèse acts, [meaning the 
stattitesupoû which plaintSiîfe h'eï« rëly,] as will be Séen by référence 
thetëtô, apply only to araiguments," etc. In that câse the préférence 
waà made by a sale to the'prefèi*éd creditors of a patt of the debtor's 
prftperty, and the othër portion wâssôld toothetcreditôrs; It follows 
Ibgîcàlly, as thë purpbse of the la;# of Illinois waswholly différent as to 
prelfërettces frotti the làw of Georgia,& décision iû Wlaiè v. Cotzhausenia 
Bcit to 'be regarded as controlling' ïipon the question in controversy hère. 
The «ibrtgagë to Cortier & Co. waS'itiade in conséquence of a promise by 
thë BaUterto give thèm a preferetlce'ih case of subseq\ientembarrassment. 
It'%ft8' rtiadë and delîvered befofè the remaining tnortgages were exe- 
cùtèdi'f Corner & Cdj for themselves had carefuUy providëd against the 
fiwdnfeial'èsbfbarraissmen'te which mowsurrounded their debtors, and the 
lâWs ^ô^ Gèor'gia are niot in conflict with ihé aneieût and salutary maxim, 
"i%iW«tii6U8nôndor^éj»(tiwM^ttra Sittoemiiint."' *'It is flot to be disputed," 
saVs'Mh Justice WobBSV(5Winé»*fiui8êttv.SAemtt»i, 105 U. S. 100,) 
"tbWv ek*e3>t as forbiddeii by the banknipt law, a debtor has tbe right 
to 'pt'éfét"<ârifr creditôr ovei* anothef, and that the vigilant créditer is en- 
titled to thë advantage secUïèd by hîs %atchfulness and attention to his' 
ownifltërëst;"' ■ ■■' ;■'" ■■' •' /' '•■ ■■';■' 

It is insistedj hoW€vër, by thfe jdftintiffâ that thé mortgagôto Corner 
& Co; îs vôidi as cteatin^ à preférèùcè, because it contains a provision 
that tUe' surplus, if any, after satisfaction of the débt is to be returned 
to the tùor^goré, thé Baums. It is sufBcient, in reply to this proposi- 
tion, tô' cîtë^tn^ casé of Chllirway vj Bank, 54 Ga. 441, in which we find 
that "WhëiHeiônéin failingcircUiùstancesmadeanlortgage with a'power of 
sale, ott Whifch he proCùired rilonéy to be loaned to hîfn; and the powër of 
sale providëd that if the préperty btbught more at the sale thaû the debt, 
thesurpIUfe TtttS to be rësërVèd to the thortgagorS, it is held that this was 
not such a réservation of a trust or benétit to the môrtgagor as made the 
mbrtgagè afld p6#er of sale fràudUlent. ' Judge McCaV, dëlivering the 
opiïiion,'"aftys'f' '"The SUlplus in flùch à case is no' benefit to himself. 
Thô laiïd is BUbjëtted to M6 brèditdrs." See, &]^tii, Lny v.Seago, 47 Ga. 
82. Upbn this poiritwéïAûstbverrulé the objections to themortgage. 
It is ftfttlhëï iiisisted by the plaintitTs that what they term the secret 
a^eMéatiôf Màrch 10th,by which Corner & Co. received the promise 
of the' iîautlïS'td préfet' thëm, was a ffaud on <)ther creditors to the ex- 
tent that ft wâi*ithheld froiïi thé ïécol'd,'afld that the Baums were thus 
gîveti a (iehisiVë crédit, thus én'àblitigthèiiitodbtain the goods of the 
plaintiflfe ■withoïit èithet the ability or thé intention of paying for them. 
TtàalriàirûmeàtiB nothingBiore thata att'agreement to preier in caâe of 
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insolvenoy. The lawof i^epigia authorizing an însolveint debjpr to pre- 
fer a creditor, it is difficijlt io perceive lyhy; a promise to prefer in itself 
çan be regarded as the bç^nning of fraud. Great rç Ijlance i$ placed by 
the plaintiffs upon the case of Blennerhnssett v. Sherrhan, 105 U. S. 100, 
as authority to.support.thwir view of this transactioa. But it is easy to 
distingui^h that case from this. There an instrument, a mortgage, by 
ihe law should hâve been Teoorded , but was withheld from record. Hère 
the instrument was merely a promise to give a mortgage, and there ig 
napilQyi8i.oi|^ çf the state law for thç record of such a paper. It bas been 
held by theSBprenje CQurt,of this state that the regisljratipn pf such conr 
yeyanqes only as are required by law to be registered is constructive nor 
tice to ail subséquent purchasers. WiUiamsv. Logan, 32 Ga. 165. It 
ipllowSvtberefore.to bave rpgistered this paper would hâve been a nul- 
lijly. The agrçement in questipn between Çomer & Co. and Baum,& 
;€!o. , had it been merely in pareil Conjer & Co. having performed. their 
part of the , oontract, would, hâve been as valid as if in writing. .^e 
knpw of no obligation which, requires Corner & Go,,to publish such an 
agreemept had with one of itheir cqstomers. In Blennerhassett y. Sher- 
•nkw, the créditer, to use the fenguage of the court, actively concetded 
the mortgage, and represei^ted the debtor as having a large estateand 
unliœifced, crédit- Nothingipf the, sort ;appears hère. In the case pf 
Nediny. Welk, 104 U* S. 428,, the single, question w^s whether, under 
the laws pf iUtah in fprce at, that time?pf the transaction, a junior :raprt- 
gage, takeni withouj:,inptiçje, açtnal pr ,çonstruçtiv,e, ^qf a prior mort- 
gage, is to be preferred in its lien to a mortgage prior in executîpn but 
subsequently recorded. Mr. Justice, Matthews for the court held, that 
'there arose,à d'ity on the,part;of Keslin, thevendor, tfî recorjfi his pur- 
ohase-money mortgage towards ail who might become subséquent pur- 
chasers for value in good faith^ k breach Pf which in respect to Kerr, 
thé subséquent niortgagee without notice, cohstitutes such négligence and 
lâches as in equity requires thât the loss, which in conséquence thereof 
naust fall on one of the two, shall be borne by him by whosefault it wafe 
occasioned. Not only, therefore, does it appear that Corner &; Ço. had 
no opportunity to register this paper, but that if registered it would bave 
been a nulity as a notice; and, it not appearing that tbey had any pur- 
pose to partioipatç in any subséquent fraud pf the Bannis on other, par- 
ties, it must beiregistered mer^yas a vigilant effort on their parttp pro- 
vide for possible insolvenoy of that firm, in whose solyency they were so 
deeply concerned. To repeatthe language of Mr. Justice WopDS in 
Blennerhamttv. Sherman, supm,. "it is not to be disputed that a debtor 
bas theright to prefer one créditer overanotber, and that a vigilant créd- 
iter isentitledto the ad vantage secured by bis watchfulnesa and atten- 
tion to his owninterests;'? and, conceding, that this is in effect, as in- 
sisted by plaintiffs, an unrecorded mortgage, they are met by the fol- 
^lowingjannoancement imûiediately succeeding that just quoted:, "Nei- 
ther oanit beldenied that the merefailure to record a mortgage is not a 
.groundrfor settingit aside. for the benefit of subséquent créditer^, -who 
haye M^QiïednP: spécifie Ijenpn. tbe.,pçoperty.deBCïibed in the, mort- 
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gage." AAér caréful considération, we sustain thë master's report on 
ail gronridë with feférence to the mortgages of Corner & Cô. They are 
éntitled to be paid principal and interest from the fuùd in the custody of 
the court. 

It is objected that they are not éntitled to attorrieys' fées. This, how- 
ever, waS a part of the contract expressed in the mortgage, and is as valid 
as any other stipulation therein. This précise question bas been de- 
cided by the suprême' court of Georgia in the case of McCaU v. Waïter, 
71 Ga. 287, nor does it matter that the tnortgage was not foréclosed. 
Corner & ©o. having been enjoined, the court took jurisdiction of the 
wholè matter, and their mortgage will be considered as foréclosed by the 
decrée hère. 

With reference to the mortgage executed by the Baums to Comer & 
Co. on Noveimber 17th, we think it merely an attempt to perfect the 
original mbrtgàlge, it being intended to cover certain merchandise which 
had béen omitted'from the first becàuse it was not in the store. 

With référence to the assignment of choses in action aggregating sotaie 
$50,000, executed on November 16, 1888, by the Baums to Comer, with 
a pôw'èr tô cbllect, compromise, ôr settle the samé, and apply the pro- 
ceeds to hiS indebtedness, ît is insisted by the plaintiffs that this is a vol- 
untary assighment, and should hâve been made in compliance with the 
lawôf Georgia relative to -SUch assignment. To secure the debt for 
which the mortgages to Comèr & Co. were given, the Baums, on the 
16th day ôf November, executed a writtèn assignrnent, which contains 
this langùagé: '■'■ 

"We lie'rëbj' âssign and trahsfèf unto them ail book-accounta, notes, and 
mortgages néVr 4 n our possession, and belonging to us, including tbose be- 
longing atid appertaining to the business now being done by us at Tooms- 
boro, in Wilkinson Co.,. and ODuMin, in Lawrence Co„ the aggregate araount 
of whicb isabout fifty thousand dollars, more or less, a correct list of which 
we agrée to furnish sald H. M. Comer & Co. as soon as practicable, tobe 
hereunto attached." 

Comer & Co. were gi ven the power to make sùch compromises of thèse 
notes and accounts as they thought proper, to pay thé proceeds on their 
debt, and to leturn to the Baumô such accounts, notes, and mortgages 
as may reoiâih uncoUected.' This, in our judgment, is a voluntary as- 
signment by a debtor who bas parted with the custody of ail the re- 
mainder of hisproperty, and who was known to the assignées to be in- 
sblvent. It is therefore an assigûment in the meaning of the act of Sep- 
tember 28, ISSIi'and, not being accompanied by the sworn schedule 
ând statemfent'of assets required by thô statute, it must be declared void, 
and the suihs cfôUeoted by the receiver from such choses in action as 
were included in thiS assignment will be distributed to the creditors of 
ihe Baums under thé usual rule. 

With référencé tô ail those mortgages which contain a clause that the 
surplus eiistîng^ after the payment of the debts due the mdrtgagees 
therein mentioned ehall be paid over to the creditors of the mortgagors, 
they are, in our judgment, likewise voluntary assignmetits for the bene- 
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fit of creditors. They corne Mly up to the rule laid down in Buvrill on 
Assignments, § 6. They constitute an absolute appropriation of the 
property for the payment of the debts of the creditors of the Baums. 
None of them contain any réservation of the equity of rédemption. They 
pass, therefore, both the légal and the équitable title beyond the control 
of the assigner, and the persons accepting them, had they been tech- 
nically perfect as assignments, would bave assumed the trust to coUect 
any resulting surplus, and disburse the sarae to the indebtedness of the 
Baums. Martin v. Hausman, 14 Fed. Rep. 160; (Xapp v. DiUman, 21 
Fed. Rep. 16. A Georgia case precisely in point is Coggins v. Stephens, 
73 Ga. 414. There the conveyance was made in considération of $870, 
"a part of which was to bepaid to Silvey & Dougherty, and the remain- 
der to debts, I, Faulkner, am owing." Cîoggins, on the exécution of 
this instrument, took possession of the property, paid oiF a mortgage fi. 
fa. which had been levied thereon, and certain other debts. The su- 
prême court held this transaction to be a voluntary assignment by Faulk- 
ner to Coggins in trust that Coggins would pay bis debts, and that as an 
assignment it was void because not in compliance with the technicai 
requisites of the statute. This wise and salutary law, the court says, 
whèn invoked, should be enforced according to its express terms, and in 
a libéral spirit, to suppress theevil at which it aims a blow. In Oritten- 
den V. Coleman, 70 Ga. 293, we held that this act raust be liberally con- 
strued in favor of creditors and strictly against the debtor and his as- 
signée. Thèse mortgages, which we hold as constituting voluntary as- 
signments conformably to the law, must be held invalid, and the court 
will inquire, if it becomes necessary to do so, as to the existence of the 
alleged debts they were nominally given to secure. It is by no means 
«atisfied from the évidence that such debts existed. 

With référence to the mortgage of S. Waxelbaum the master made no 
finding thereon. It stands upon an independent footing, and, if nol 
settled by consent of the parties, will be disposed of by the court in ac- 
cordancé with its equities. 

The court is unable to assent to the finding of the master that the 
Baums were guilty of no fraud in the purchases from Fechheimer & Co. 
and Claflin & Co. Upon this subject it is sufiicient to say that the évi- 
dence bas not removed the impression which was formed by the court 
and announced in the décision granting an injunction and appointing a 
receiver. It is, however true that the évidence offered by the plaintifi^ 
does not sufficiently, in the opinion of the court, identify and distin- 
guish the goods so purchased as to justify an order for recaption. This 
holding is perhaps not very important to the parties in view of the small 
amount which will probably remain after the mortgages of Corner & Co. 
receive their ahare of the fund in the hands of the court. The court is 
not satisfied from its considération of the évidence with the measure of 
identification upon which the "solicitors hâve thought proper to rely. 

In considération of the premises, it will be decreed that the mortgages 
of Corner & Co., principal, interest, and attorneys' fées, shall be paid, 
as far as that fund will suffice, from the proceeds of the sale of the prop- 



730' FEDERAL ÎÎEBPOBTEE > VoI. 43. 

erty upbii wMoh the lien of ^such m.oirtgages attached,after certain 
charges thereiSn faereaftei!to!)bei'indict»te(L Thé 17 ibr.ôrtgages which 
hàvfe hée» ' décided tb consiitute au assignment void sunder ! the stat- 
ule 'tyill- be 80 declared , and thifl rigbt of the alleged moTtgagees thereof 
tbjlJàtticéjiate as général creditpiSiwîH be, if neéêssarji, , further exam- 
inedi 'Thé assignaient ofchosesr in- action hereinbefore mentioned as 
lîkewîse Md Undér the statnte wil! be 80 declared, and the sum hereto- 
forè -ôr-hereaftér coUeoted on such> cfaoseé in action; wilibe distributed 
aiàofig'iihe 'creditorsi : MéssrsiPattePsOn & Hodgefe, solicitors for com- 
plaiâaiits, whose bill broughtithe!fand into the custody of thé court, and 
by whose prOfessîonal labotB ail the gênerai creditors^will hâve been 
benèfifôdj Wiil,beaccorded fromsuob fiind apprbpl-iate ooinpensation for 
their services, in accordancé'wi'th the précèdent fixed. in EaUroad v. 
Pettus, 118 U. S. 116, 5 Sup. Çt. Eep. 387. Thia will ibe 5 per cent, 
oti the ëntiré fund cbllected by îfebe receivers, i ;' 

ïbiè béiiig an equity causéi in^which the question df' ïiability of cost 
isotfefeî 'thé discrétion of the court, the costs will be àssessed in accord- 
ancé'^'i'lh what appears to be thé eqwities of the case as àffecting cost. 
That Fëdiheitîier & Co. were grossly defrauded, there càn be, in the 
épihibn-ïof the comrt, no doubti' The statement to Bradstreet by the 
Baume, 'thattheir propertyiwfas tinihcumbered ata timewhen they were 
undeSa Wrîtten private prorhîsfetô 'Corner & Go. taéifecute a mortgage 
for evëry farthîng of its valutf, Vas the grossest fraud. It is true that 
the etidencé'dtiës not connect Cotoer & Co. with that fraud, but they 
mUst hiVé knoWti that the Batriis were buying goods largely on crédit, 
and they alëo knew that in case of passible, and it is not an extrême state- 
ment tosay probable, collapsé of the latter that the priVate agreement 
in their possession wouM utterly dej^tive subséquent ereditors of the op- 
pôrtùnity'tô^ reeover the purcliase-price of their goods. It waa the pri- 
vate àgi^ttûefitï/'then, which was thé' occasion of the great lossesof Fech- 
heinâe^&Go.Éind Clàflin&Co,;, fotiïîs'nottt» besupposed that merchants 
of character and intelligence would give crédit to men who had obliged 
thènisélvéS'tO- prefer a particular créditor to the estent of their entire 
estatè. Thiôi' indeéd, is thé évidence. -The plaintiffe were whoUy justi- 
fiéd in fil[hg{their bill. Theykiiew nothing of the secret agreement. 
It was thiséeèret agreemetitto préfer, and the préférence made in con- 
séquence thereof,^ which bas in laitge measUre deféat^d their récovery of 
the greatéî i)Oïtidn at least of their demands. Under ail of thèse facts, 
ilpon whitth 'iRTé îiàve been oôinpelled to'maintàin theSe préférences, to 
express the ÈènËéôf the couïtof thé injuries to the mercantile comniunity 
by contracts'ôf tMs secret nature, ît is in the judgùient of the court its 
dtitytoaSsesé ail the costs save the charge againSt the fund for Patter- 
son & Hod'ges^against the Baums ahd against H. M. Corner & Go^ 
jôintly and èéieitelly, and it will be decreed accordingly. 
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Smith v. Florida Cknt. & W. R. Co. et <d. 
(Circuit Cowrt, iN^, D. Florida. August, 1890.) 

NiaOTTABtB Ih8TBU>IB1ÎTS— RAILBOAD BoNDB— BoiTA FiDB HOMIISB— FBAUB. 

Iii' a suit to etiforce tbe collection of railroad bonds which h&d been declarèd 
fraudulent it «ppeared that the bpiids were giysp to a flrm of which plaintifE was 
a member in payment for wbrk àlléged to bave been done for the railroad com- 
pany-i, and that another member of âaid firm was an active participant in tbe fraud 
wbicb re&dered tbe bonds invalid. Méld, that plaiutifl was not an innocent bolder. 

In Equity. 

CL, EQbinson, C K. Dam, apd /. W. Losey, for complaînant. 
John A. Hmderson, îoi défendants, 

Speee, J. This is a bill filed by the complaînant, who avers him- 
self to be a citizen of the state of Wisconsin, residing at La Crosse in 
that State, against the Florida Central & Western Railroad Company, a 
corporation created by and under the laws of the state of Florida, hav- 
ing its place of business at Jackson ville in said state; the Florida Central 
Railroad Company, a corporation created by and ûnder the laws of thè state 
of Florida, having its place of business at Jacksonville, in this district, 
against Sir Edward J. Reede, who is an alien, and the subject of the 
queen of Great Britain and Ireland, and against J. Frederick Schutte, 
Jans Prins, Adrianus Prins, and 28 others, who are aliens and subjects 
of the king of the Netherlands, and against the Guarantee Trust & 
Safe-Deposit Company, a corporation created by the laws of the state of 
Pennsylvania, and a citizen of that state. The bill is brought to en- 
force the collection of 376 bonds of the Florida Central Railroad Com- 
pany for $1,000 each, which will be hereafter more particularly de- 
scribed. It is oneof eeveral cases, which it seems hâve sought to avoid 
the décision of this court, subsequently afBrmed, in Schutte v. RaUroad 
Go. 103 U. S. 127. The history of this litigation is familiar. The de- 
cree in the Schvite Case wag rendered in this court by Mr. Justice Bbaj> 
LEY, as circuit justice. That decree held that the trustées of the inter- 
nai improvement fund of the state of Florida had the first lien upon 
this and other railroads to secure the sum of $464,175.37, with interest 
thereon since March 20, A. D. 1869, at the rate of 8 per cent, per an- 
num. That the complainants, who are ma^y of them défendants hère, 
should hâve a second lien upon both railroads before mentioned, and 
upon the entire interests of the Jacksonville, Pensacola & Mobile Rail- 
road Company between Quincy and Chattahoochee, to the amount of ail 
the bonds of the state of Florida held and owned by them, mentioned 
in the pleadings in the case, and numbered 3,000 and under, together 
with the interest. That the amount of said state bonds now owned by 
the complainants waa $2,751 ,000, and the interest now matured amounted 
to $1,655,001. That. the complainants had a first lien upon the rail- 
road running fropn Lake City to Jacksonville to the amount of the bonds 
of the fitate of, Florida exchanged for the bonds of the Florida Central 
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Railroad Company, numbered 3,001 and upwards, held and owned by 
them, with the interést. The amourit Of the last-numbered bonds is 
$197,000, and the amount of interést now matured is $118,515.20. 
That the railroad and property and franchises extending from Lake 
City to Chattahoochee, inçluding the branch road to Monticello, raen- 
tioned in the bîll of complàint ia this case, and the railroad from Talla- 
hassee to Bt. Marks, and the property and franchises pertaining thereto, 
be each sold subject to the lien thereon, fixed by the decree to satisfy 
the lien of-the said complainants thereon. That the sale be made by 
Sherman, Conante, and Hawkins, as spécial masters, and be advertised 
for at least 90 days before the day of sale in som^ newspaper of gênerai 
circulation published in JaekSoiiVille, and also in some newspaper of 
gênerai circulation published in the state of New York. That the pur- 
chaser or purchasers at said sale may deposit with said spécial masters 
in piayment of his or her bid the said Florida state bonds numbered 
3,000 or under, in the proportion which the whole amount of the bid 
bears to the whole amount of the said state bonds outstanding, and 97 
numbered 3,001 or under, and the interést matured thereon, which is 
$4,406,001^60. Mfth. That the sàid raUroad from Jacksonville to Lake 
City be sold by the said spécial masters at the same time to satisfy the 
lien of complainants declared by the decree. That the purchaser or 
purchasers at said sale shall be authorized to deliver to the spécial mas- 
ters, in payment of the bid, said bonds of the state of Florida num- 
bered 8,001 and upwards, in the proportion which the whole amount 
of the bid bears to the whole amount of said state bonds outstanding, 
numbered last as aforesaid; that is, $315,515.20. Sixth. That the bal- 
ance of every bid for either of the roads hereby directed to be sold 
above the amounts to be paid in bonds shall be paid in cash, and at 
the time of said sale, and, if not paid at once, the masters shall imme- 
diately reoffer said property for sale, etc. The amount paid in caSh at 
either 'of the sales shall be paid^ into court by the masters^ to be dis- 
posed-of by the^court on the coming in of the said master's report. 
After said sale, or sales shall be confirmed the purchaser or purchasers 
shall bè placed immediately in possession of the property purchased. 
Seventh. That, unless the purchaser of the railroad from Lake City ta 
Chattahoochee, and the branch to Monticello, and the railroad from 
Tallahassee to St. Marks, shall, within one year from the date of the sale 
thereof, discharge and satisfy the liens of the trustées of the internai im- 
provement fund of the state of Florida thereon, respectively, as herein- 
before declared, then the said railroad property and franchises thereto 
jespectively pertaining extending from Lake City to Quincy, inçluding 
the branch road to Monticello, and the railroad property and franchises 
thereto belonging extending from Tallahassee to St. Marks, shall be taken 
possession of and sold by the marshal of the United States for said dis- 
trict, separateiy, to satisfy the lieùs thereon respectively fixed by thia 
decree, and said diecree shall be advertised to take place at Tallahassee, 
in said state, in a newspaper of gênerai circulation published in said 
Tallahassee, and also in a newspaper of gênerai circulation published in 
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the city of New York, at least 90 days before thé dày of sale; and the 
ptirchaser ôr purchasers at sàid sale or sales may pay to the marshal 
for satisfaction pî their bid for either of said roads the bonds which are 
a lien upon said road, — that is, the bonds to pay which the last ven- 
dor existe as decîared by this decree, in the proportion which the whole bid 
bearsto the whole amount of bonds, which were a lien asaforesaid on said 
road, and shall pay the balance in cash at the time of said sale, and 
the marshal shàll retum said bonds so received by him and the bal- 
ahce, if any, of cash into court, to be disposed of as the court shall di- 
rect. , This decree was, upon appeal, affirmed by the suprême court of 
the United States in the case of RnUroad Cos. v. Schutte, above mentioned. 
The bill before the court prays that ail proceedings subséquent to the 
decree above mentioned in the Schutte Case made as to the balance be 
evaded and annulled and set aside, or that the decree may be so mod- 
ified that plaintiff s rights may be established in said suit, and said 
property resold. He prays further that the entire line of railroad from 
Jacksonville to Lake City, and ail property appurtenant thereto, may 
be decreed to be subject to and charged with the mortgage lien in favor 
of the piaintififfor the amount of his said bonds and interest thereon, 
and that the said property may be sold to satisfy the same, or that his 
rights in the, premises against those who claim the property under the 
decree may be enforced upon such terms as may be équitable, and that 
he may bave the benefits of the provision of the statutes of the state of 
Florida, which created a lien on said railroad for the security and pay- 
ments of his bonds; that the défendants, and each of them, may be en- 
joined frdm opierating said railroad, or in any way interfering with it or 
any of said property, pending this acticm; that a receiver of said rail- 
road and property may be appointed by the court pending this litiga- 
tion; that the défendants, and especially the défendant the Florida Cen- 
tral & Western Railroad Company, may account for the rents and profr 
its of said railroad and property since it bas had possession thereof. 
There is a prayer for subpœna as to ail the parties heretofore men- 
tioned. 

Without, stating morç in détail the voluminous record in this case, 
which, under the stipulations, in volves 1,472 pages of printed matter, 
and besides ail of the other évidence taken, which is voluminous, the 
ascertainment of the right of the controversy will be greatly facilitated 
by the considération of the case of Trask v. BaUroad Co., 124 U. S. 
515, 8 Sup. Ct. Rep. 574. The facts are sufficiently stated in the opin- 
ion of ,the court, delivered by Mr. Chief Justice. Waite: 

"The suit was brought by Spencer Trask tocollect 192 of the 1,000 bonds of 
the State of Florida issued to the^ Florida Central Railroad Company, which 
Were tbesubjectof considération by this court in Railroad Cos. v. Schutte,103 
U. S. 118. In that case it was decided that, although the bonds were void 
as against thè state, the raiîroad company that sold them was estopped from 
settlng' up thieir invalidity as a défense to an action brought by a bona ftde 
holder to eiïfdrce the lien the company had given on its property to secure 
their paymeïiîb.- Accordingly a decree was rendered establishing the lien of 
the holders of '197 bonds on the railroad of the company, and ordering a sale 
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to pà7 tfae àmount dïle thtreon. : Trask iiOTircljEdiiiii, ^ç» bè a hoUa ftde holdier 
pt< ItN il92 bonds besuçslor, and sçek? tbe faine relief as (o them. He con- 
(qç^e^the .invaliditypf, ii^jB bonds çp^, far as thestate is coiicemed, but as 
agapfit itie railroad cpmpàny and Its property clàims thé benefit ot tbe same 
el^tpppél tbat waS adjud^ed in the other Case to exisï i^ faVor ot those wbo re- 

"Tbe gênerai facts îaiï to the issue of the bonds are stated in the Case o/ 
SeJtutièt béginnijjg at page 127 of the volume in wbich it ia reported, (103 U. 
S.), T|je cçirreçtness of our findings then is not denied now. Indeed, Trask 
reliçs upon that decisipiji as the basis of bis ripht tojecover, and tlie only dis- 
put««3 question is whélher he doea in law and in facf occupy tbe position of a 
oorta j^'de bolder. Thàt is substantially a question of fact only, and it pre- 
serits itsfelf îà a double aspect. Trask got his title from Thomas B. Codding- 
toii, and the inqniry is, first, as to^his own position separate front that of 
€6ddington, and, if tbat isinot sufficient, then, next, as to that of Codding- 
ton, underwhpm he.<4aim8. ; ;We hâve carefully considered the testiinony 
bearing on tbese questions bqth in the record as it has been printed in the 
présent case, and in that pf tlïe /SfcAwWe Cane, brought into this also by stipu- 
lation; ' It'would serve hb riâefùl pnfpope to tefer to this testimony in détail, 
ÀM il> is ëufHèieht to sày that vie hâve had no difBculty in reaching the con- 
dûsion'that Trask, as a purohâser of thé bonds, oocupies no better position 
than Côddingtqn, froin wbom he bought. His purchase was mad^ Seiptember 
12, ItJSl, a,t an auction salp in the city of New York. The bonds had then 
been rupning ten years and more, and no interest had ever been paid upon 
them. As the sale was raàde under the agreement of August 29, 187^, Trask 
is chargeablé with notice of the contents Of that instrument, which showéd 
on its mcé tbaf the bonds had been tbe subject of litigation, and had not been 
obta^ned foyjCoddingtun in the ordinary course of business. His debt, for 
■wbich they wçre held, was $40,000, and the bonds, without Interest, which 
had been running ten years at eight per cent, per annumi amounted to $192,- 
000. As the bonds were state bonds, the mère fact that no interest had ever 
been paid f ùrnished thestrongest presumptive évidence that they weredishoû- 
ored. Theihtt'rëst alone, if coUôcted, would much nitiré than pay the debt 
for which tiie bonds were held. The circumstances connected with the sale 
also wereieiitireiy iiiconsistent with tbe ideaof a purchase ot commercial pa- 
per ingood faitb for a valuable considération without notice. No one prés- 
ent at the time could hâve had any other understandi&g than that the sale 
was of bonds which had been commercially dislionorell. We are equally well 
satisfled that Coddington was never in any commercial sensé a bona ftde 
holder of thé bonds. According to his own testimony, he was originally the 
mère agent of those who were en^géd in perpetràting thé fraud upon the 
railroad company, and emplpyed , by them to get the bonds from Florida to 
London,tto> that they might be sold, ^nd a large part of the proceeds applied 
to the payment of the personal debts of one of the guilty parties. He un- 
doubtedly did that because he bad been told that it would enable < the parties 
in intereétf" to pay fiim the cash for $34,465 of coupons of another company, 
for which they were bound. He entéred into nO contract with the Florida 
Central Company, and it could never bave been supposed< byhim that any 
part of -tbe proceeds was to be paid into its treasurypr for its use. He 
could not but bave known that the wbole purposeof bis employment was to 
get tbe bonds, to London, where tb»y had been contracted to be eold at a price 
that would yield less than hait their face value, and thait he was himself to 
apply mOre than half of tbis to the payment of the indiv idual debts of one of 
the large stookbolders of the company, by whose influence and in whose in- 
terest the railroad bonds bad been executed, to be exohanged for the state 
bonds, whiob be was to take away^ Under such oircuQistanoeB. it is certain 
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that he could have acquired ijqliej) on the bonds as secpHty for any services 
he naight render in transferring tbem to London, or for any liability lie iiad 
incurred to third parties in order to get the bonds a\yay. His contract for 
tiie serVice, and for the Compensation he was to receive, was not with the 
railroad compaiiy itself, but with the président of the Jaelcson ville, Pensacola 
& Mobile Rail road Company, who was engaged in appropriating the bonds 
issued to the PJorida Central Company to his own use. This disposed of his 
clalm ù^Iien op account of his services and liabilities as agent. He was not 
thé agent of, the Florida Central Kailroad Company, and, as it must be con- 
Ceded that those for whom hë was acting had no title as against this Com- 
pany, there was nothiiig in his hands to which any lien could attach in his 
favor any more than in favor of his principals. 

"As to the contract made with the Jackson ville, Pensacola & Mobile 
Çoçapany on the 29tli of August, 1872, by which the 192 bonds were given 
to Cotidington as seçurity for a debt owing him by that oompany, little need 
be said. The Jaclssonville, Pensacola & Mobile Company had no légal right 
to the bonds, and it çoùld not, therefore, plèdge thera as seçurity for its debts. 
Ali this Coddington knew, or ought to have known. Ànd besides, v^hen this 
contract was made, the frand anid illegality in tlie original issueof the bonds, 
both by tlie railroad Company and the state, had become notorious, and it is 
impossible that Coddington, situated as he was, could have been ignorant of 
the facts. Ip order to get the bonds away from Florida he was compelled to 
arrange with certain ^tockholders of the Florida Central Company, who had 
bégûn a suit to pievéht their rémoval by the président of the Jacksonville, 
Pensacola & Mobile Company, on the gronnd that he had no right to lise 
the road bf the Florida Central Company, 'and cover it with liens to raise 
money to pay private debts,: notwithstanding he is the ownerof à majoHty of 
the stock. ' It is unnecessary to refer more particularly.to the évidence. It 
18 full an4 conclusive, and leaves no doubt on our minds as to the knowledge 
pf Coddington otsuch facts as would prevent him from acquiring any title to 
tbe bonds he tôok away by purchasing them from any of tlie parties engaged 
in the transaction, which he could enforce as a bona flde holder against thé 
Florida. Central Company." 

. The complainant in this case, according to the stipulation in évidence 
in the cascj had practically corne into the. possession of the bonds which 
he .seeks te enforce ip August, 1882. The decree, the substance of which 
we have set forth, was rendered in this court in favor bf Schutte on the 
31st dayof May, 1879. It was affirmed by the suprême court of the 
IJnited States in Ôctober, 1880. The sale under the decree of ail the 
property of the Florida Central Eailroad Company, including everything 
which is sought to be evad^d by the prayers of the bill hère, was made * 
iu February, 1881, and was confirmed by the court in the same month. 
ïhe deed conveyiBg the title to this railroad property was njade to Sir 
Edward Eeede, and Reede conveyed to the Florida Central & Western 
Ra,ilrpad Company, organized under the gênerai laws, for the purpose, 
among pthers, of holding and operating thèse purchases. Ail of that is 
made to appear by the stipulations and thecopy of the deed from Sir 
Edward Reede to the Florida Central & Western Railroad Company. 
; , It is insisted by the défendants with great force, that. the stockholders 
of this last-meptipped organization were innocent holders, taking the 
property upo»; the faith pf . the judicial decrees of this court, baving the 
high sanction of the suprême court of the United States, It is true, also, 
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that the îésues in this case weré made upon the same théories presented 
by tM cbmplainants in the Trask Case, and, indeed, weré standing for 
hearing When the suprême court aflfirnied in that case thedecreeof this 
court. The .plaintiff attenapts to evade, the décision. in the Schutte and 
trask Oases, and especially the latter, by iusisting that he is a bonafide 
holder of thèse bonds, without factice, and that a certaitt deed of trust 
between the Jackson ville, Pensacôla & Mobile Railroad Company and 
C. L. Chase, T. H. Flagg, and 'D.'G. Ambler was an actudl application 
of the fconds therein sued on t0 the partnership of which the plaintiff 
was a member, for the construction of the line of road from Quincy to 
Mobile. This deed will he found in the Schutte record, pages 1454-4 
-6-6 and -7. He insista further that the actual delivery of the bonds 
— which, as wè hâve seen, did lidt take place until August, 1882 — was 
such a delivery as related back to the date of the trust-deed, October, 
1871, or at ai)y rate to the time when the work was done. But it seems 
that this contention bas been dirçctly negatived by the décision of the 
suprême court of Florida in the case of State v. Railroad Co., 15 Fia. 
709. The court held that the instrument in question did not support 
the claim of a sale of its bonds to the trustées mentioned. It is not 
alleged in the bill that the complainant and bis partners, the Florida 
Construction Company, ever çontracted to receive thèse .bonds for their 
work of construction, or to take their pay in bonds. Such does not ap- 
pear to be the. fact. The proper construction of the instrument above 
rèferred to will lead to the conclusion that they were to be paid in money; 
and if, after tlie bonds had bçén declared invalid by the most lofty tribu- 
nals in litigation which was made notorious from one end of the country 
to thé other,,an4.^ndeed. in Europe, they then having failed to obtain 
the money, accepted the bonds in considération of work previously done, 
they cannot, with any force whatever, insist acceptance of the bonds 
would relate back to their original construction contract in such manner 
as to avoid the'effect Of the decreej nullifying their bonds and transferring 
the properties tipon which they purport to be a lien. It appears, too, 
that the Florida Central Railroad Company was an entire stranger to this 
instrument, it àppears to be lidthing but an attempt to provide cash 
with which to make the pa;yments to a firm of which the plaintiff was a 
member; nor Was the plaintiff a party to it. The construction company 
"of which he wàs' a member was ousted by a pre-e*isting contraict, ànd 
acquired no rights under this deed of trust. In thé Oase of Trash, supra, 
Coddington acquired possession of bis bonds pending the litigation in the 
Schutte Case,' whilé hère the possession came on after the decreè and the 
sale,, and after the property covered by the liens therein declared had 
passed into the hands and ownership of a company whose every stock- 
holder waà apparéntly an innocent purchaser for value without notice, 
and indeed With ail the encouragement which cornes from the dedsion 
of a court of final resort. Trask was held chargeable with notice of ail 
that GoddingtcMi knew, Coddington having notice of the rmh, fides of 
this entireitranfeSction, which was notorious throughout the country, it 
was held to attach to Trask. 



SMITH V. FLORIDA CENT. & W- B. CO, 737 

It appears from the évidence that in the transaction in conséquence 
of which the complainant insists he received thèse bonds he was a part- 
ner with one E. G. Smith and one Converse S. Chase and one J. H. 
Gardner, the firm name being "The Florida Construction Company." 
.This is plain from the Schutte record, page 1453. This is otherwise 
shown from the transcript of the Léon county judgment, hereinafter to 
be mentioned, and the assignment of May 27, 1879. Converse S. Chase 
was a trustée for the Florida Construction Company, as well as a mem- 
ber of it, and it foUows that notice to him of the unlawful character of 
thèse bonds was notice to his partner, the complainant. Wade, Notice, 
§ 59; Stecensy. Goodenough, 26 Vt. 676. On the llth of April, 1879, 
three years before the complainant received the bonds, Chase testified 
as foUows: "I know there were some bonds issued about that time to 
said Railroad Co.; about three thousand, according to my recollection." 
Being asked by counsel whether any question M'as raised about the va- 
lidity of the bonds, he answered: "There was quite a controversy about 
that time about the constitutionality of issuing those bonds. I of course 
know that from reading it in the public press and by hearing it. Again 
I visited Europe in June, July, August, and September, 1872. My 
visit was in référence to said bonds, for the sale of the same. I found 
the bonds being held by one John CoUinson and a Uutch syndicate." 
On the next page he states that he received a telegram containing this 
expression with référence to certain litigation: "State and company 
hopelessly discredited, unless," etc. " Also there were damaging reports 
in Eui'ope. I learned them first from Mr. John Collînson in person, on 
the 4th day of July, 1872; and the reports were published in a Dutch 
paper in Amsterdam, as I was informed, at the time, though I could 
not read the paper." On page 701 of the Schutte record the partner of 
the plaintiff further is recorded as testifying to the effect that thèse bonds 
were disposed of at a price of 40 cents on the dollar. He admits that he 
knew of their unconstitutionality and illegality being matter of common 
report. So damaging were thèse reports that the agent Collinson re- 
quested Chase to procure from the attomey gênerai of Florida, the judge 
of Florida, and the governor, statements to counteract thèse damnatory 
reports. This duty was admirably performed, as we see from pages 1239 
and 1240 of the Schutte record. The testimony thus received from 
high officiais in Florida was unquestionably misleading, and Chase 
himself was active in attempting to contradict the damaging statements 
in référence to the bonds which were being eonsidered by the shrewd 
and wary financiers of HoUand. He knew that the interest on the bonds 
was to be provided for out of the proceeds of sale of other bonds. They 
took out, says Chase, the payment for 3 coupons on 2,800 bonds, which 
amounted to about £96,400, or about $460,736 in gold. By thus sell- 
ing thèse fraudulent bonds to pay matured interest on bonds of a simi- 
lar character, thèse conspirators, against the crédit and honorof the state 
of Florida, sought to give them a temporary and delusive value on Eu- 
ropean exchange. Chase himself was charged with the sale of 1,200 
bonds, including the 396 involved in this controversy. He attempted 
v.43F.no.ll-^7 
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toi compromise litigation pending in London involving thèse bonds by 
the;r fraudulent misapplication. He identifies a consent decree in 
which he was concemed, and to *hich his signature is attached, (page 
28j: Schlitte record,) the decree being taken in the English chancery, 
and hç testifies this decree, which involved thèse bonds, was never com-, 
plied witb. and that the bonds were never otherwise disposed of to his 
knowledge. It would be difficult to imagine a stronger array of facts to 
bring home to the partner of the plaintiff the knowledge of the worthless- 
nessof thèse obligations. It is ineisted, however, that the 1,200 bonds 
of which. the plaintiff 's 360 were' a part were specially dedicated to the 
purposçs of the construction company, which we bave seen was no Com- 
pany at ail, at least no corporation, but merely a partnership. It is 
true, however, as appears from the record, that at the date of the trust- 
deed nnder which the construction company claims, their 1,200 bonds 
were sljbject; to what is known in the history of this famous litigation as 
the «Houston Draft." This draft was for $16,326.70, The agreements 
to that effect appear solemnly signed by M. S. Littlefield, the président 
of the Jacksonville, Pensacola &. Mobile Railroad Company, and by Ed- 
ward Hpnston. Two hundred and ninety-four of thèse bonds were ex- 
oessively issued, and with great scrupulousness were afterwards returned 
and oared for. This appears in A mémorandum of compromise proposed 
by Çonveïse S. Chase to settleall outstanding claims and différences. The 
third point in this mémorandum is important. Itieads as follows; 

"Thir^. The proceeds of the balance of the bonds to be used to repay the 
Ploriçla Construction Company for the money expended> by them on the works 
of the J.f P. & M. R. R- Go., andin satisfaction of several claims of ail the 
othércréilitors of the company," 

This mémorandum must not hâve been eËFective, although it is^clear 
from its third clause that the construction company was not to bave the 
negotiable paper itself as barta fide holders, but merely the proceeds. 
Instead of relying on thé bonds ithè construction company should hâve 
proceeded against those persons or corporations who employed but did 
not pay them. But it appears that Littlefield and his associâtes had 
other uses for thèse bonds, i Two, were lost, but the remainder, or the 
proceeds of their sale, werp to be equally divided betweén Littlefield for 
himselfand his company on the onèhand, and the Western North Carolina 
Railroad Company on the: bther, part., We observe, therefore, that the 
burdens placed on thèse 1,200 bonds, including the 396 of the plaintiff, 
were of an onerous and multitùdinous character. As we bave seen, they 
were to satisfy in part a decree of the English chancery on the other siJe, 
to meet the draft of Edward Houston on this side, to sàtisfy the demands 
of the Florida Construction Company, and finally to be divided dollar 
for dollar between Littlefield fôï the company and the Western Division 
of the Western Railroad of North Carolina. It will not be difficult to 
understand. in ail of thèse historieal transactions that Chase, occupying 
a threefold relation, — of partner with the complainant, trustée for the 
construction company, and attorney in fact for the railroad company, — 
became saturated. with the knowledge of the vicions character of thèse 
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tiansactionsyand it is equally demonstrated that.the plaîntiff shared thô 
légal responsfib'ilîty of tlîis knowledge with him. ■ See pages 1242, 987, 
988, of the Schutte record. See, also, pages 722-724 of the same rec- 
ord for CoUinsoo's reply to a proposition of Chase, in which he is fully 
put on notice of the fraud upon the state and ail parties he is conteni- 
plating. Other stupendous frauds upon the staté of Florida and its 
railroad were developed by this same agent, contracter, and partner for 
the plaintiff. Tbey are fully presented in the SObutte record, and bave 
been passed upon by the suprême court of the United States. The' New 
York World, a paperof wide circulation, hadcalled the attention of the 
public to this maiter in its article of Wednesday, june 15, 1870. After 
stating the issue of the bonds, the article states that the bonds first above 
mentioned hâve aiready been issued, and are on their way to New York, 
and some of them to Europe, it is said for negotiation. It is well, per- 
haps, that capitalists should be put on their guard. Attention is called 
to the clause of the state constitution upon which thèse bonds were 
finally declared unconstitutional. The article prints extracts from a let- 
ter of George W. Swepson of North Carolina, to which référence has ai- 
ready been made, as the président of the Western Division of the West- 
ern Railroad of North Carolina, with whom it was stipulated that bis 
road should receive the "dollar for dollar" division of à large portion of 
thèse bonds. It is addressed to Gov. Reid, and it reads as follows: 

"I regret my inabillty to be in your town during thé extra session of the 
législature. General Littlefleld has the billa and act, and will fully explain 
everything to you. * « * You will remember, when in New York our 
agreement was this: You were to call the législature together, and use your 
influence to hâve our bills passed' as drawn by us, and if you were successful 
in this you were to be paid #12,500 in cash." 

The législature was accordingly convened in extra session only about 
three months after its regular session, and did pass the railroad bill re- 
quired of them. But, the majority not then being thoroughly corrunted, 
a clause was inserted in the act authorizing the issue of the bonds after a 
severe struggle requiring the railroad company to give to the state mort- 
gage security for its protection. This clause, though notoriously adopted 
by both branches of the législature, was found to bave mysteriously dis- 
appeared from the act as signed by the governor, among the roUs of the 
secretary of the state. A bill in chancery was therefore filed to enjoin the 
issue of the bonds, on the ground that the act authorizing their issue had 
been fraudulently changed by Littlefleld and his associâtes, or by their 
procurement and for their benefit. The injunction was granted by the 
court, and no motion was ever made by the parties to bave it dissolved, 
At the next session of the législature, held in January last, the opéra- 
tions of the railroad ring thus arrested by the court were renewed at the 
Capitol, and a bill was actually prepared by thèse shanieless parties, in- 
troduced, and passed, whereby validity was given to the law pronounced 
void by the court for fraudulent altération of it, with authorization for 
the issue of bonds in immensely aiigmented quantifies. And it is under 
this bUl, claiming to be à law, that the four millions of Florida state 
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bonds now on their way to northem and European markets for negotia- 
tion: havebeen issued. See pages in the Schutte Case, 682, 683. But 
this 18 not ail. S. M. Hopkins & Co,, the London agents, in view of 
the questionable character of the bonds, were given permission by Little- 
field to sell the bonds at 50 cents on the dollar, and less, in order to in- 
duce buyers. This was done, and they were afterwards at £128. 10s. Id. 

This lamentable array of fraud and corruption is recounted to show 
the impossibility that a man largely interested, as he insists, with Chase 
in thèse transactions could be ignorant of their notorious and universally 
understood character. The "construction company," as we bave seen, 
was at no time entiljed to thèse bonds. It was stipulated that they 
should be paid from the proceeds of a portion thereof ; but if they had 
taken the bonds after the occurrences herein set out had been passed on 
by the state courts of Florida, by the circuit court for the United States 
for this district, by the suprême court of the United States, and given 
besides the widest publicity in this country and in Europe, it is asking 
too much of a court of equity to believe that a subséquent holder of thèse 
bonds, himself a contractor on one of the roads to build which the bonds 
were ostensibly issued, could be ignorant of their character, and there- 
fore a fcona^de holder for value ; and this viewis irrespective of the rep- 
résentations of Chase above presented. Smith, the plaintiff, must bave 
had knowledge of the truth in the Schutte Case. It was to marshal the 
assets of the wrecked corporation, to détermine priority of loans, and to 
award the property in kind. The plaintiffs in the Schutte Case were 
obliged to buy the Florida Central Railroad to protect themselves from 
loss. It is impossible to doubt; notwitbstanding this déniai, that the 
plaintiff might bave ihtervened and àSserted bis rights on that trial, and 
he is now estopped. Mr. Henderson, in the brief filed in the record, 
gives a record of the ultimate disposition of thèse bonds, which is satis- 
factory to the court, but which it is not necessary to reproduce hère. 

It appears further from the évidence that the Florida Construction 
ComjDany, though never. having built any of the railroad, had judgment 
on award for arbitration forall of its claims for work and material. This 
amounted to $36,000. Chase and Glagg, trustées under the deed of 
trust providing for the payment of the proceeds of sales of certain bonds 
to the work of construction, operated the road from October, 1871, until 
the receiver took charge, in the spring or summer of the year 1882. 
They bave never accounted for the earnings, although, as we hâve seen, 
Chase was a partner in the construction company. It ia insisted that 
the revenue from this source alone was more than three times the debt 
of the construction company, and payment to Chase was payment to the 
company. Be this as it may, if the construction company relied upon 
their award, which is yet unsatisfied, it is difficult to understand how 
for the same debt the company, or a member thereof, can lawfully claim 
to be the bona jide holders of $396,000 worth of bonds. It is insisted, 
further, that Chase never in any way accounted for £19,200, which it 
is asserted was received by him in the sale to Coilinson of the bonds J 
and the application of this statement, which the court is, however, not 
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able to décide upon the facts, is that, being a member of the construc- 
tion Company, Âe payment to him of this amount was payment for that 
coiipany. It seems indisputable, however, from the évidence that Con- 
verse S. Chase left Florida, and bas never returned to protect the inter- 
ests of bis construction company, the management of his trust, the de- 
velopment of the Florida railway System, or any of the litigation. He 
does not appear in the litigation again except to testify that net one of 
the bonds numbered above 3,000 was ever issued or sold. This he tes- 
tified in New York. Besides, it does not appear that Smith was ever a 
purchaser of thèse bonds. The Florida Central Company never owed 
him a dollar; and it does not appear that he crédits any account against 
the company or against the Jacksonville, Pensacola & Mobile Company, 
because of the possession by him of thèse bonds. 

There was ofiTered in évidence on the triaî, and admitted subject to the 
objection of défendants' counsel, a judgraent in favor of the Florida Con- 
struction Company against the Jacksonville, Pensacola & Mobile Company, 
and also the record of a case from a Minnesota state court between Smith, 
the plaintiff, and the same company. This wasoffered on ihe trial, and 
it was objected that the time for hearing or taking testimony had long 
passed, and no sufficient reason wasshown for opening the case. It was 
objected, further, that there were no allégations in the bill to support 
such proofs, and that there was a manifest inconsislency between the 
évidence ofFered and the facts as stipulated in the case. Also that the 
défendant was in no way a party to the proceedings in Minnesota; that 
they were collusive and fraudulent. The dépositions of Smith were 
also oÊfered. It was objected that they were wholly ex parte, simply an 
afHdavit made in a foreign and remote jurisdiction. The judgment of 
the construction company against the Jacksonville, Pensacola & Mobile 
Company was on an award of arbitratiOn of ail matured demands ànd 
claims. This was entered in Léon county, and never made a matter of 
record in any county in which the property of the défendant is situate. 
It is objected that the plaintiffs in that submission are not a corporation, 
but were only partners, and the title was simply the firm name. It is 
stated that the construction firm never built any of the extension con- 
tracted for; that the road even now extends only from Quiney to Chat- 
tahoochee; and that the constructed portion of the Jacksonville, Pen- 
sacola & Mobile Company is the 21 miles from Quiney to Chattahoocheel 
It is stated that Gibbs built for the companj', Davis & Bunkwright being 
the subcontractors; that thèse parties had separate suits in the state court 
for compensation, and intervened in this case for payment. See Gibba 
V. Drew, 16 Fia. 147. As to the Minnesota judgment, if it were other- 
wise admissible when oflered on the argument, we would be compelled 
to regard it as an additional step in the tortuous journey of fraud which 
bas traveled its slow length through the vast record before the court. It 
plainly bas no jurisdiction of the défendant company. That the same 
M. S. Littlefidd, whose unscrupulous and daring corruption stains well- 
nigh every page of this record, assisted in the work of obtaining this 
judgment, by collusion, — a judgment of over $900,000, — to be added 
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to the award of $36,000 after full submission of ail daims, shows how 
the Minnesota court wasmisled. Tbe judgment of the Minnesota court, 
wi,thQUt ju,risdiction of the subject-matter or the parties, must be regarded 
as a nullity so far as this case ia cpncerned. 

Like the Trash Case, the coqtroversy bere is mainly of fact, and, as 
we heive seen from a lengthy review of the évidence, which the court bas 
felt it incumbent to attempt in a case of this magnitude, it is impossible 
to doubt that the plaintifi fully understood the illegality and fraudulent 
character of his bonds when he received them. The notorious character 
of the men with whom he and his agent dealt, the continuous and un- 
blushing wrongs which they perpetrated, were known to the country, and 
hâve received the scathing condemnation of the suprême court of the Unit- 
ed States. "Littlefield's character," says Chief Justice Waite in RaUroad 
Oos. y. Schutte, 103 U. S. *144, "as, it appears ail through this vo- 
luminous record, is not such as to entitle him to any favorable con- 
sidération as a witness or otherwise. He and Swepsoh haveboth shown 
themselves capable of the most shameless frauds, and we cannot but 
look with suspicion upon everything they do or say." In the later Case 
of Trask, 124 U. S. 515, 8 Sup. Ct. Rep. 574, the reasoningof the court, 
as we hâve seen, is fully applicable to the case at bar. Coddington, 
whose bonds were held as invalid and of no effect in his hands, had 
bought them at an auction sale September 12, 1881. The plaintiff ob- 
tained his in 1882. No interest had been paid on either. No one can 
believe that either Coddington in that <;ase, or Smith in this case, was 
in any commercial sensé a bonafide holder of the bonds. 

It is difficult to understand at this period of peaee, prosperity, and 
enforcement of law, how our country's history could bave been sullied 
by such shameless occurrences as we hâve been obliged to recall, and 
the participants escape the severest penalties of the outraged law. They 
occurred, howeyer, when the vast caldron of révolution, boiling by the 
tierce and lurid fires of civil war, hadthrown to the surface much of the 
scum of Society. Good men of ail parties were powerless in the hands of 
thèse adventurers, who, in that period of public prostration, rode into 
places of influence on the wave of corruption and ignorance. The op- 
portunity for such blots upon the history of the country is fortunately 
past, and the patriotic, the pure, and the wise should be ever careful 
lest that opportunity may return with its resulting paralysis to such 
empires as the state of Florida . A most anxious and deliberate con- 
sidération of this record bas induced the conclusion that the prayers in 
the bill should be aU denied, and that it be dismissed at the plaintifif's 
cost. 
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CxirriNG V. Floeida Ry, & Nav. Co. Meyee v. Same. Bhown v. 
Saîie. Centeal Trust Co. ■». Same/ Guaeantee T. & S. D. Co. 
V. Same. Davis v. Same, (Mallory et al., Intervenors.) 

(Ctrmit Court, K. D..Florida. August, 1890.) 

Bquitt Praoticb— Masteb's Rbpobt. 

Where the exceptions to a master's report make no allusion to the évidence, and 
are not supported by the master's statement, aad such statement is suffioient to 
sustain his conclusions, tbe report sliould be conflrmed. 

In Equity. On exceptions to master's report. 

H. Bisbee, for intervenors. 

John A, Hendersmi, for respondent. 

Speee, J. The pétition in this case was filed on the Ist day of July, 
1887, and the answer thereto on November 25, 1887. It was referred 
to the master to take testimony, and report what amount, if any, was 
due the petitioners. 

The pétition avers that the New York & Texas Steam-Ship Company 
is a corporation, whose vessels hâve been for years plying between the 
ports of New York and Fernandina and Jacksonville, with raiiroad con- 
nections with the défendant company, and with the predecessors of said 
Company; that the defendant's line of raiiroad extended from the Florida 
ports above mentioned to the Chattahoochee river, and that the Central 
Raiiroad Company of Georgia, and the Savannah, Florida & Western 
Raiiroad Company, each had a line of railway extending from Savannah, 
in Georgia, with connections at Savannah with the Océan Steam-Ship 
Company for New York. The pétition furtber avers that prior to the 
summer of 1886 the défendant company and the Georgia companies were 
competitors for the inward and outward bound freight of the Chatta- 
hoochee Valley. In this compétition, the Océan Steam-Ship Company 
was involved as a through connection to Georgia railroads, and the peti- 
tioner likewjse was involved as a connection for the défendant company. 
That a sharp cutting of rates had been indulged in as the resuit of such 
compétition. That for 10 years prior to the summer of 1886 the peti- 
tioner had through business connection with the défendant company 
and its predecessors, and that upon through freight to and from New 
York tb the Chattahoochee valley it had received 60 percent, of the total 
freight charges for carrying such through freight. That in the summier 
of 1886, to avoid another war of rates, the Georgia company's and the 
défendant company's raiiroad entered into a pooling contract, by which 
the freight to and from the Chattahoochee valley to Fernandina andi 
Savannah was to be divided; and Virgil Powers, of Georgia, was ap- 
pointed commissioner to receive and divide out freight moneys according 
to the percentages named in the contract. The petitioner insiststhat 
it is entitled to its share of 60 per cent, net profits derived under said 
pooling contrait by the receiver of the défendant company, and avers 
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that it had assurances from the receiver of the Florîda Raîlway & Navi- 
gation Company and his traffic manager that itwastobeincluded therein. 
That the receiver relied and depended exclusively upon the petitioner 
to maintain freight rates fixed by him in compétition with the said Georgia 
companies and their steam-ship connections, or, on the other hand, to 
maintain the said pooling contract. -The petitioner has maintained the 
freight rates agreed upon by the said pooling contract in good faith, be- 
Jieving that it was a. party thereto. Respondent admits the existence of 
the pooling contract, but dénies that it included the petitioner's line of 
steamers; that it was limited in terms to South Atlantic ports; and that 
not only petitioner's steamers, but ail ships carryuig between South At- 
lantic ports and the ports of Boston, New York, and ail eastern points 
were excluded from participation in the distribution of the revenue arising 
therefrom. The respondent admits having received under said contract 
the gross amount of $14,210.97, of which $11,085.03 was received by 
the càrriage of cotton from the Chattahoochee valley to the port of Savan- 
nah for local delivery or foreign ex port. For thèse purposes the peti- 
tioner had no facilities whatever, but respondent dénies that there bas 
ever been any contract between the petitioner and the défendant company 
as to a division of percentages of freight moneys earned, but that J;his 
was a matter of spécial agreement, and not a gênerai contract for 60 per 
cent, to be given to t!he petitioner. 

• Th'ê master took a great volume of testimony, which is in part set out 
in his report. It appears from the testimony that the steam-ships of 
the petitioner and the défendant company and its predecessors had each 
honOred the tickets and bills of lading of the other. The petitioner's 
line (which, for convenience, we will call the " Mallory Line ") was the 
main connection coastwise for New York to respondent's railroad, al- 
though other Unes existed, viz., the Charleston & Florida Steam-Ship 
Line, the New York & Charleston Line, and the Océan Steam-Ship Com- 
pany, via Live Oak, Callahan, and Savannah. The averments as to the 
compétition for the business of the Chattahoochee valley, and especially 
for the cotton shipped therefrom, was shown by the évidence. The ef- 
fort to avoid a war of rates, in pursuance of which the iraffic managers 
of the three railroads above mèntioned met at différent times through 
the spring and summer of 1886, was also shown. Their conférences re- 
sulted in a so-called "pooling contract," executed at Washington, D. C, 
on July 16, 1886, which contract was signed by the traffic managers of 
the railroads above named. The rates were fixed by agreement entered 
into at Savannah on July 21, 1886, when Virgil Powers, of Georgia, 
was agreed upon as the party to whom statements should be made, and 
who should act as elearing-house agent. The practical eifect of this ar- 
rangement was that no cotton was carried out of the Chattahoochee valley 
by the Florida Railway & Navigation Company during the season of 
1886 and 1887* The net amount which accrued to that company arising 
out of the pooling contract was $14.210.97. Petitioner claims that, 
without its line as a through connection, the Florida Railway & Naviga- 
tion Compapy would not bave beeu recognized in the pooling cobtract 
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by the other parties, and that, pendingthe negotiationsforthatcontract, 
the petitioner had assurances by letters and telegrams from F. B. Papy, 
then traffic manager of the Florida Railway & Navigation Company, that 
the Mallory Line should be beneficiaries in the contract to be made. 
Thèse letters, or the substance of them, are set out in the master's report. 
The correspondence is lengthy, but it may be summed up in tbe foîlow- 
ing letter from F, B. Papy, traffic manager, to R. W. Southwick, Esq., 
the représentative of the petitioner: 

"AVhen this question was open for discussion and agreement the proposl- 
tion was to include ail the Unes running through to jS"ew York, Boston, and 
Pliiladelphia; and upon thattheoryl presented figures toC. H. Mallory &Co., 
which would yield the Unes an interest between sixty and seventy-five thou- 
sand dollars per annum. ïhe discussion of this matter took several months. 
However. the Georgia Central and the S. F. & W. R. R. flnally determined that 
the pool should not extend beyond South Atlantic ports-, and a division of the 
business must be upon the basis of rates to thèse South Atlantic ports, and 
not beyond. They also insisted that the business from Savannah properto 
Chattahooehee Landing should not be included. I understood that it should. 
The niatter was then taken out of the hands of the agents, and was settled by 
JMr. Haynes and Mr. Duval, which made the pool apply only to South Atlan- 
tic ports, and to exclude Savannah from it as well as the several steam-ship 
lines. The agreement on that basis went Into effect, I think, in August, 
1886, after the agreement was concluded; and, as évidence lliatthe several 
steam-ship lines were not included, I wrote C. H. Mallory & Co., suggesting 
there was nothing In the contract which forbade them from taking freight-f 

The witness F. B. Papy, whose letter bas been quoted, was at the 
time of making the pooling contract the traffic manager for the Florida 
Railway & Navigation Company, who is the respondent hère. It is ua- 
doUbtedly true from ail of the correspondence that it was originally bis 
purpose to bave included the steam-ship line represented by the peti- 
tioner; but it is equally true that this line was not taken into the pooling 
contract, and that no contract between the Mallory Line and the Florida 
Railway & Navigation Company as to percentages on freight had been 
made. The testimony of Mr. Duval, tbe receiver, is exceedingly im- 
portant in this connection. He states that, had it been the intention to 
include the Mallory Line in the pooling contract, a much larger percent- 
age would bave been claimed by the Florida Railway & Navigation Com- 
pany; that the Mallory Line was interested in keeping up the rates, espe- 
cially as it was intei-ested in another pool, and was compelled to abide 
by the rates established by the Southern Railway & Steam-Ship Asso- 
ciation; that, had there been a war of rates and a cutting made in 
the through business, the entire cutting on the rate would bave corne 
out of the Florida Railway & Navigation Company connection, the 
Mallory Line claiming their full portion of the rates as established by 
said association. He further testifies that 80 per cent, of the Chatta- 
hooehee Valley cotton would bave gone over the line of the railroad com- 
panies to Savannah, as in former years, via Live Oak, Callahan, and 
Fernandina, as môst of bis business is Savannah business properly ; that 
there was no considération that entitled the Mallory Line to compensa- 
tion out of the pooling contract; that he, as receiver, did not rely upon 
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the Mallory Company, but put off Chattahoochee busin^s to the Savan- 
nah, Florida & Western Railroad Cpmpany and the Georgiâ Central. 

The maçter eoncludes from ail of;the évidence that it was the original 
iptentioq of the trafiic manager of the Florida Railway & Navigation 
Company to includethe Mallory Line in the pool which was to be formed. 
In this we agrée with l^ljoa. We are convinced that this intention was 
changed, as we hâve already indiçated, in conséquence of the position 
of the Georgia Central Railroad and the Savannah, Florida & Western Rail- 
road Company as to extending the pool beyond the South Atlantic ports. 
ïhe smal] amount realized by the Florida Railway & Navigation Com- 
pany as its share of the pool, viz,, $4,291, confirma the theory that 
the pooling contract did not extend beyond the South Atlantic ports. 
It clearly did not, but F. B. Papy, traffic manager for the receiver, 
nQtified C. H. Mallory & Co., oii August 11, 1886, that the pooling 
contract was so oflScially considered by him. This contract appears to 
hâve been entered into by the parties to avoid a war of rates. Its prac- 
tical opération was to give ail cotton from the Chattahoochee valley to 
the Georgia railroads, ànd it is exceedîhgly doubtful whether the steam- 
ships of the petitioner had anything to do with fixing the terms of the 
poolittg contract of July 16, 1886, between the three railroads above 
mçntioned, The conclusions of the master seem, froni the évidence, 
tO; be irrésistible, and he recommends that the prayer of the petitioner 
be denied. 

The exceptions filed to this report are as follpws: 

Mrst. That the master erred in not finding that there was a valid con- 
tract between the petitioner and H. R. Duval, receiver, established, un- 
der which the petitioner was entitled to its share of the pool moneys re- 
ceivéd by the said H. R. Duval, receiver, as alleged in the pétition and 
as therein prayed for. 

Second. The master erred in finding that the'pooling contract finally 
entered into between the Georgia Central Railroad Company and the Sa- 
vannah, Florida & Western Railroad Company, and the said H. R. 
Duval, receiver, was not substantially the same contract which was be- 
ing negotiated between the said parties at the time the said receiver, 
thrpugh his trafiic manager, F- B. Papy, assured the petitioner that it 
should hâve a share, to-wit, 60 per cent., of the pool moneys which were 
realized from the said pooling contract by the said H. R. Duval, re- 
ceiver. 

Third. The master erred in finding that when the said H. R. Duval, 
receiver, by his said traffic manager, F. B. Papy, assured the petitioner 
that it. and. the said receiver would realize jointly from the proposed 
pooling contract the sum of over $27,000, the said Papy referred to and 
was considering a différent pooling contract than the one that was finally 
consummated as ehown by the évidence. 

Fourth. The master erred in ûnding that the petitioner is not entitled 
to any portion of the pool monçys for which it sued in the said pétition, 
and in recbmmending that the said pétition be dismissed. 
Mflh. The master erred in divers other respects, both npon the law 
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and facts in the case, to be pointed out me tenus at the hearing of thèse 
exceptions. 

They do not comply with the rule in equity with référence to excep- 
tions of this character. Exceptions to the master's report are regarded 
80 far only as they are supported by the statement of the master, or by 
évidence to which the attention of the court is called by référence to the 
particular testimony. Jaffrey v. Brovm, 29 Fed. Rep. 476, and cases 
there cited; Taylor Manufg Co. v. Hatcher Manufg Co., 39 Fëd. Rep. 440. 
The exceptions make no allusion to the évidence, whereas they should 
hâve set out that portion of the évidence upon which the exceptor re- 
lied. This, however, in volves no testimony, and the only référence to 
it by the- master, unsupported, was probabîy not deemed advisable by 
the policitor for the petitioner. We are, as a conséquence, limited in our 
considération of the case exclusively to the master's report; and, since 
ail the presumptions are in favor of the finding of the master, and since 
they appear to be satisfactory, and indeed conclusive, it is ordered and 
adjudged that the master's report recommending that the prayer of peti- 
tioner bedenied shall stand confirmed, at the costs of petitioner, and that 
a decree be framed accordingly. 
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(Circuit Court, W. D. Flarida. AuRust, 1890.) 

Cabbiers-^Disorimination in Charges— Receiteb. 

The receiver of a railroad in Florida, wbere discrimination In freight rates Is a 
criminal offense, (Act Fia. Jan. 6, 1855, o. 1584,) haa no right to malse sucb discrim- 
ination. Pollowlng Missouri Pao. By. Co. v. Teicas <fc P. By. Co>, 81 Fed. Re^ 862- 

In Equity. Pétition in intervention. 

H. Bubee, for intervenors. 

John A. Henderson, for respondent. 

Speer, J. This case arises on a charge of the petitîoners, who own 
and operate a line of steam-ships between New York and Fernandina, 
that the respondent, who is the receiver of this court in charge of the 
property of the Florida Railway & Navigation Company, which is a line 
of road extending west and south to various parts of Florida, unjustly 
discriminated in the carriage of freights and passengers over its lines 
against the petitioners, and in favor of aiiother and rival line of steam- 
ships, to-wit, the Clyde Line, between Ihe same ports of New York and 
Fernandina. The spécifications are that the respondent (1) inakes 
throngh bills of lading at spécial rates with the Clyde Line, and refuses 
to make same with petitioners' line, and earries out thèse contracts to the 
injury of the petitioners; (2) that respondent charges over his road, on 
ail freight» àod passengers carried by petitioners' steamers, fuU local tariflF 
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from Fernandina to the local stations on his line, and on such as are sent 
or received in like manner by the Clyde Line he prorates in such man- 
ner that shippgrs and passengers pay the railroad less than on similar 
business via the petitioners' line, to the manifest injury of petitionersj 
(3) that respondent exacts frpm petitioners on their business prepayment 
of freight charges, and does not make the same exactions from the Clyde 
Line, which places the petitioners at a disadvantage with the business 
community. The respondent adniits the facts to be as charged, but 
justifies them on the ground that the facilities offered by petitioners were 
nbt of that satisfactory character, either in permanency or quality of 
Servicei, which met the emergencies of his railroad in rts active compéti- 
tion with a rival road and rival océan steam-ships, and that the actg 
complained of were necessary to be done in order to inaugurate and main- 
tain the efficient service of the line complained against. The acts com- 
plained of terminated with the enforcement of the Interstate commerce 
act, and the présent hearing is on pétition for an order on the receiVer 
to pay over to petitioners the différence in the amounts coUected by re- 
spondent on freights and passengers^ etc. , over the charges for like serv- 
ices on business via the Clyde Line, while such rates were in force. The 
intervention was referred to the master, the Honorable Joseph H. Durkee, 
to take and state an account between the petitioner and the rçceiver, the 
court reserving ail questions of law and equity. This master filed his 
report, which is as follows : 

"The petitioner owns and opérâtes a line of steam-ships between the ports 
of rernandina and New York, and theintermediate ports of Port Eoyal and 
Brunswick, which are engagea in gênerai freight and passenger business. 
Thèse steamers made connection at Pernandina with the line of railroad now 
operated by the respondent, and through bills of lading, through passenger 
tickets, and baggage ehecks were used interchangeably on thèse lines. In 
November, 1886, W. P. Clyde &; Co. established a line of steamers from New 
York to Fernandina and to Jacksonville, and with the respondent, as receiver 
of thé Plorida Railway & Navigation Company, made contracts as his Connect- 
ing Une. Thereafter the petitioner complains that thesaid receiver, through 
his agents, issued instructions on February 12, 1887, that on and after the 
18th of that raonth full local rates would be demanded upon ail freiglits de- 
livered by petitioner to receiver at Fernandina for points in the interior of 
Plorida, or from such points to Fernandina; and that on the same day the 
rfiçeiver caused freight rate No. 4,551 to be issued, whereby petitioner or ship- 
per was compelled to pay 8 cents per cubic foot to respondent's line of rail- 
road upon cedar from Cedar Keys to New York, leaving but 2 cents per cubic 
fbbt for petitioner, the through rate being 10 cents per cubic foot, while prior 
to that f ime the division of rates gave to the petitioner 7 cents per cubic foot 
on log cedar and 5 cents per cubic foot on box cedar, and to the respondent 3 
cents per cubic foot on each of the above classes. On the 15th day of February, 
1887, the respondent caused freight rate No. 4,567 to be issued, to take efiCect 
on the IBth day of the same month, noted "Applicable only to Mallory Line," 
which, while retaining totals of through rates, gave to the respondent's line 
of railroad a greaber proportion of sgch raies than had been hitherto charged 
oh through business via Màllory Line. On February 24, 1887, the respond- 
ent caused instructions to be giVen to his agents not to issue any bills of lad- 
ing in connection with any stéam-shîps other than the Clyde Line, and steam- 
ers running in connection with said railroad to Brunswick and Savannab, 
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and not to receive from and deliver to any steamer other than Clyde Line, or 
to carry any freight consigned to petitioner without prepayment of ail freight 
charges. By the opération and effect of thèse several orders regarding freight 
rates tbe petitioner avers that he bas been improperly discriminated against 
to the henefit of the Clyde Line. The respondent states that thèse orders 
regarding freight charges did not affect the totals of through rates, but 
dld affect the proportions received by the respective lines. The losses sus- 
tained by the Mallory Line by the payment of freight moneys and freight 
charges in excess of the freight and freight charges colleeted against the W. 
P. Clyde Steam-Ship Company for carriage of like freight appear to be as fol- 
lows: [Then follows a statement of losses aggregating $1,805.32. The 
eleven items of overcharge in excess of amounts charged via Clyde Line 
amount to $1,805.32.] In regard to the elaim of $105.66 it appea'rs by Ex^ 
hibit E to hâve been paid by the Florida Eailway & Navigation Company. 
The daim for uncollected freight bills, amounting to $893.89, represents 
amounts paid by Mallory Line to the respondent for forwarding freight from 
Fernandina to destination, advanced charges, and bave been colleeted wholly 
or in part by petitioner, and cannot be stated by the master. As to tlie loss 
stistained by the payment of freight charges on the part of petitioner, whieh 
the respondent bas not refunded, there is nothing before the master to show 
amount uncollected. 

"Respeetfully submitted, Joseph H. DxmKEE, Master. 

"Jaeksonville, Florida, Decemher 15, 1887." 

The law of Florida upon the subject of discrimination in freight ratea 
will be found in the Internai Improvement Act of January 6, 1855, c, 
1564. This makes any freight rate "discriminating against the Interests 
of the peopla a criminal offense, punishable by a fine of five hundred 
dollars." It is to be obseryed that the railroad of which the respondent 
is the receiver was constructed under the provisions of this act, and by 
means of large gratuities granted to it by the state. The constitution of 
Florida, (article 16, § 30,) adopted in 1886, authorized the législature 
to prohibit discrimination. It is true that the législature of the state 
has not carried the latter provision iuto its slatutory enactments, but in 
the administration of a railroad by a United States court through its re- 
ceiver it would seem obligatory upon the court to hâve great déférence 
and considération- for the fundamental law of the state. 

It cannot be doubted from the report of the master that a discrimina- 
tion against the intervenors' line of steam-ships was continuons and in- 
jurious, at least to the amount of the master's findings. This was rpo- 
ognized, besides, on two occasions by a distinguished jurist presiding in 
this court, both Hon. Thomas Seattle, the district judge, presiding, 
and Hon. Don A. Paedee, the circuit judge, made orders to forbid 
the discriminations of the receiver against the intervenors' steam-ship 
line. The question, indeed, seems to be settled by the décision of 
Hon. Don A. Pabdee, circuit judge, in the case oî Missouri Pac Ry. 
.Co. V. Texas & P. Ry. Co., 30 Fed. Rep. 2. The facts are simiJar to 
those found by the master. In that case the Texas & Pacific Railroad^ 
Company, like the Florida Railway & Navigation .Company, was-bluilt 
by the aids and" grants and donations of land from the state. Section 
10 of the Texas act provided, like the Florida act, that any discrimina- 
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tioH îii'rè^iard to Charges for frëigbt or passetigers, or in any other mat- 
ter, shotirâ not be ihade' by the Texas & Pacific Raiiroad Company. It is 
true thàjt ihe Florida àct made discriminatioi'i, by its corporate benefici- 
ary, a, criminal offense, punisbable by a fine of $500; but it is a well- 
settled principle that a contract probibited by statute, with a penalty at- 
tached, is void. Harris v. Runnels, 1? How. 79-83. Whether or not 
this pénal stattile iN'ould bave the précise légal effect of the Texas enact- 
ment, certain it is that this court could not justifiàbly condone the con- 
tinuous violation of a pénal statute on the part of its receiver. The dé- 
cision of Judge Paebee is tberefore in point, and, in our judgment, its 
clearness, forcer of reasoning, and weight of authority must control the 
décision hère. "If respondents;" says Judge Paedee, "are, as they 
Beem to say, charging the petitioner's lines less per ton per mile than the 
charges made on respondents' line to freight shippers, under the same 
condition as for distance and shipping points, thén respondents are dis- 
criminating against shippers that are forced to use their lines, which 
ought not to be permitted under any circumstances, and particularly on 
a raiiroad to the construction of which the gênerai government and the 
State of Texas contributed so large a portion of the public lands." We 
believe it is truethat the général government likewise contributed to the 
construction of the raiiroad of which the receiver of this court bas charge. 
"For the relief of petitioners," continues Judge Pabdee, "an order will 
be entered directing the receiv^rs to give them the same rates and the 

■ same privilèges for doing business in aU respects as are given to other 
Connecting lines, substantially as prayed forin their pétition." Extend- 

, ing — ^legitimately, as we think-^— the principle of this décision to the 
facts found by the master, thé receiver shouîd be directed to pay to the 
iiitefvenors the sums found by the maeter to hâve been exacted from the 
intèrvenors as the resuit of this unjustitiable discrimination. See, also, 
Seojield v. Eaiitoad Co., decided by the suprême court of Ohîo, reported 
in 3 N. E. ReTp. 907; Messenger^. Eailrôad Co., 18 Amer. Rep. 754, 
New Jersey doiirt of appeals; McDuffee v. Raiiroad Go., 13 Amer. Rep. 72, 
suprême Court of New Hampshire; Raiiroad Co. v. Péople, (111.) 8 Amer. 
Rep. 690j Hays v. Raiiroad Col, 12 Fed. Rep. 309j Judge Baxter; 
Menacho v. Ward, 27 Fed. Rep. 529, (rule of évidence;) McCoy v. jRaiZ- 
rood Gij., 13 Fed. Rep. 3, and note, p. 11; Raiiroad Cases, 110 U. S. 
667-682, 4 Sup. Ct. Rep. 185. < In the latt^r case the court déclaré: 
' "A raïilrOHd qompany ié proliiltitéd, both by the comtnon law and by the 
cotistitiition of Colorado, from discrirainating um'énsoiiably in favor of or 
against any other company seetsing to do business on its road." 

'A multitude of similar cases rûight be stàted, but, the principle and 
policy of the law having beeti embodied into the fédéral statutes relat- 
iiig to interest of commerce, ihë citation is pferhaps superfluous. For 
the reasons stfl.ted the masteFa tepbrt in this case will stand confirmed,- 
àfld a décreè be drawn directing thé receiver to pay to the intèrvenors, 
or theiir'SoliéitOï; thesum found in the accoulit taken by the master. 
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Central Trust Co. ». Floeida Ry. & Nav. C!o., (Hawkins, Inter- 

venor.) 

(Circuit Court, N. D. Florida. August, 1890.) 

1. JnDGMBITP— VAIIDITT— PARTIBS. 

Where a ràilroàd bas been mort^aged to seoure bonds wbich bave been guaran- 
tied by tbe state, à decree thata certain branch of the road Is not subject to the 
mortgage lien is of no validityrwhen made in a suit in wbich tbe bondbolders are 
not represented, and of whtcb tbe state bas notbeen notifled, and wbich isbrought 
in a county ia which no part of said bi»aoh road is sltuatdd. 
a. MOBTGA.GB PoBBciosuRB— Notice. . 

Notice, at à f oreclbsure sale| of an adverse claim under ïux invalid dôcree pt court 
does not aSeot the purohaser's title. : 

In Equity. Pétition for intervention. 

Speer, J. This is an. intervention in a bill where the complaînants 
are trustées under deeds of trust made to secure a large aniount of bonds 
issued on the railroad of the défendant company, to-wit, the Florida 
Railway & Navigation Gompâny. This company wasàneorporated un- 
der a gênerai act of the législature of the state of Floridia. It issued six 
million of bonds, with the deed of trustabove mentioned to the Central 
Trust Company of New York. By the biU, in which the, intervention 
beforè the court is presented,, there fwias obtained a decree and a judicial 
sale of the %ntire Une from Chattahoochee to Jacksonville. There were 
also sold the branch roadâto St.i Marks and Monticello. : Upon the last 
— ^a short road — this controvérsy dépends, — ;tiie road from Férnandina 
to Cedar Keys and Waldo to Wildwood, and afterwards; built to Plant 
City, with extension^ to Tavares, npon which there was an issue of under- 
lying bonds. The Florida Central & Western Railroad was alao.organized 
under a général act. They likewise issued bonds on 234 miles lOf rail- 
road from Chattahoochee'' to Jacksonville, with branches to St. Marks, to 
Tailahassee, and Monticello to Drifton, 202 miles. Eight hundred and 
eight thousand dollars of the bonds — $12.000 a mile— were issued in 
March, 1881, and a deed of trilst to secure the paymentof the samewas 
made to the Guarantee Trust & Safe-Deposit Company. The Florida 
Central & Western Railroad was formed by a combination of the lines 
of two companiiesl, which were subject to foreclosure and sold, as appears 
in the case of Schutte against the railroad company and others; the de- 
cree havingbeen rendered on May 31, 1879, and the sale having been 
made in 1881i The roads were as follows: (1) The Florida Central 
Railroad Company, 60 miles, from .Tackson ville to Lake City; (2), the 
Jacksonville,. Pensacola & Mobile Railroad Company, Lake City to -Chat- 
tahoochee, with the branches above mentioned. There was also an i$SHô 
of bonds to tbe state of Florida for four millions of dollars for the bepefit 
of the Florida Central Railroad Company. Thèse bonds were issuefl iP 
exchange of three million dollars of bonds of the latter company, land 
one million additional, which were issued under the acts of Jupe, ;^^68, 
and January , 1870» (chapters 17 16 , 17 31 of tbe Laws of Florid^.) Thèse 
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bonds gave to the state of Florida a statutory lien upon the last-men- 
tionedroad. The bonds were isaued on the Ist day of January, 1870. 
The Jackson ville, Pensacola & Mobile Railroad company was organized 
under a spécial act, and, beiug authorized so to do by the terms of the 
act, (chapters 1716 and 1731 of the Laws of Florida,) Consolidated with 
its line other roads or parts of roads from Quincy to Lake City, from 
Tallahassee to St. Marks, and the particular branch in qontroversy hère, 
from Drifton to Monticello. Thèse Unes were owned by the Tallahassee 
Railrpad Company. The Unes were absorbed by the Jacksonville, Pen- 
sacola & Mobile Railroad Company under the authority just mentioned. 
The Tallahassee Railroad Company, byvirtue of the act of June 24, 1869, 
(ohapter 1718 of the Laws of Florida,) was an organization of the pur- 
chasers, who bought on the 20th of March, 1869, at a sale made by the 
trustées of the internai improvement fund of Florida, the Pensacola & 
Georgia Railroad and the Tallahassee Railroad. The Pensacola & Geor- 
gia Railroad Company was organized under a spécial enactment made in 
January, 1853, (see chapter 484 of the Laws of Florida, McClel. Dig. 
1048.) It was authorized to build a railroad from the city of Pen- 
sacola to a point on the Georgia Une. Its charter was amended De- 
cember 15, 1855, (chapter 728, Id.,)so as to conform to the act of Jan- 
uary 6, 1855, which is generally known as the "Internai Improvement 
Acti" By the same amendment certain branches were provided for, 
and amongst them a branch from Drifton to Monticello, four miles in 
length. ' 

After the amendment to its charter referred to in the preceding para- 
graph, the Pensacola & Georgia Railroad Company accepted for itself 
the operative provisions of the internai improvement act. As a consé- 
quence this company became entitled to receive from the state on so much 
of its main Unes, extension, and branches as conformed to the Unes speci- 
fied in section 4 of the improvement act the state aid and benefits de- 
rivable therefrom. Thèse were indorsement by the state of its bonds, 
the guaranty of interest on the Same, grants to alternate sections of state 
lands, exemption from taxation, and the personal exemption of its em- 
ployés from the duty to serve on the militia, on the juries, and to work 
the roads. They were entitled to receive also alternate sections of 
such lands as might be thereafter granted by the gênerai government. 
It was provided also that it should bave the aids and benefits of thèse 
land grants on so much of the Une as did not conform to the route in- 
dieated in the fourth section of the internai improvement act. In con- 
sidération of thèse benefits it assumed certain obligations to the state. 
Thèse related to the Character of rbad construction, of the application of 
the proceeds of their indorsed bonds as directed, — the payment to cer- 
tain sinking funds. For ail payments made by the internai improve- 
ment fund they were to turn over an équivalent amount of stock, the 
mapsof their lines were to be deposited, and in further considération of 
this performance on their part they became entitled to exclusive priv- 
ilèges from compétition for 20 miles on either side of their lines of rail- 
way; A more iniportant considération moving from them to the state 
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for the vast franchises which were granted to them was this . The Pen- 
sacola & Geoi'gia Eailroad Company created, upon their acoeptance of 
the provisions of the act, a niortgage on ail its franchises, road-bed, work- 
shops, iron, equipments, and dépôts, so that, upon a failure of the Com- 
pany to pay interest and the amount due to the sinking fund for 50 
days, the trustées of the internai improvement fund could, by virtue of 
the mortgage or lien just referred to, seize and sell the property côvered 
thereby. This resuit soon foUowed. The railroad company failed to 
coxnply with the conditions of their obligation, and the trustées of the 
internai improvement fund seized, advertised, and sold the assets above 
mentioned, under the provision of the act of March 30, 1869. They 
were pnrchased by one Dibble and bis associâtes. The purchase in- 
cluded the entire road and the branch now in controversy, and was there- 
after incorpora ted into the Tallahassee Railroad Company, and Consoli- 
dated with the Jacksonville, Pensacola & Mobile Railroad. Having been 
Diortgaged to the state of Florida under the statutory liens of June, 1869, 
and of January, 1870, it was sold for the satisfaction of the Schutte de- 
cree under the lien of said mortgage, and was incorporated into the 
Florida Central & Western Railroad Company in March, 1880, and was 
bonded and eonsolidated into the Florida Railway & Navigation Com- 
pany in March, 1884, and was again bonded. AU of thèse changes of 
organization and title included the branch from Drifton to Monticello, 
it having passed under the opération of the several liens, and, in con- 
nection with the main line, at the sale of March 20, 1869. By a dis- 
reputable trick the purchasers got possession of the Pensacola & Georgia 
Railroad Company by paying a portion of the purchase money and by 
substituting a worthless check for the balance. They at once proceeded 
to cover the road and the branch in question with the lien of the state 
bonds of January 1, 1870. In subséquent litigation to collect the bal- 
ance of the purchase money and to enforce the lien of the internai im- 
provement bonds, the question wàs presented whether this branch road 
was covered by the lien of the trustées of the internai improvement fund, 
and it bas been uniformly held in the affirmative. Internai Imp. Fund 
v. JacksonviUe, etc., R. Co., 16 Fia. 708; HoUand v. State, 15 Fia. 456; 
Statev. Ânderson, 91 U. S. 669; Railroad Co. v. Schutte, 103 U. S. 129; 
Décision of Beadley, justice of the fifth circuit court of the United 
States for Florida, in Schutte v. Railroad Co., 8 Woods, 692, decided in 
May, 1879. 

It is insisted upon the part of the défendant company that their title 
to the branch road for the foregoing reasons is perfect. This is not only 
true, they insist, by correct construction of ail the enactments and con- 
tracte in question, but also by definite and final adjudication. They 
insist that, if it were an original question, the court must hold that 
the Pensacola & Georgia Railroad Company was an indivisibility ; that 
ita franchises covered its branches as well as its main line; that by the 
acceptance of the internai improvement act it put ail of its railroad, 
whether on the main line or in the branches, under the opération of the 
act, aad that its subséquent seizure and sale by the trustées acting under 
v.43F.no.ll— 48 
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that aèt because of the default of the company vested iothe purchasers 
complète and perfect title; and they call attention to what seems indis- 
putable, that the branch was sold with the main line under the statutory 
lien, abdthey insist that this concludes ail second and junior incum- 
; brances- : . For the intervenor it is insisted that the decree of the state 
court bas âdjudicated that the branch from Drifton to Monticello was 
net subject to the lien of the internai improvemçnt bonds. The inter- 
venor prays that the receiver be required to bid at a sale of the said 
branch road from Drifton to Monticello to the amountof its value, whieh 
shall be estimated by a master. , The fuhd to be realized from this bid- 
diiig he daims — First. Under the deed of trust from the Pensacola & 
Georgia Railroad Company, dated in 1860, conveying the lands and so 
forth to trustées, and providing for the issue of certain bonds, the same 
to be a first lien on the lands, and a second mortgage on the railroad, 
: its franchises, etc. This dèed of trust was recorded in Jefferson eouaty , 
where this branch is whoUy situâtes io February, 1870. Second. By 
reasoni of a judgment under a code of practice then in force in Florida, 
which Judgment was obtained in the circuit court of Leoh county in a 
proceeding there pending between the trustées, who âré now represented 
by the intervenor, and others on the one part,- and the Jacksonville, Pen- 
sacola &:Mobile Railroad on the other part. This judgùient was obtained 
in 1872 br 1873. Tkirdi He insists that the notice of this aU^ed lien 
was giveniat the sale under the Sehutte decree bya.Mr. Lewis, through 
Mr. .George P. Raney.. The original deed of ifust, under which the in- 
tervenor clàimSi was niade to Bailey & McGhcebee^ and vfas recorded on 
the 5th day of February, 1870^ before the said bonds were sold* This, it 
is: insisted jgives to thiat deed of trust a priority over any title acquired 
under the sale of the statebonds by virtue of the internai improvement 
lien. To the argument of défendants tha,t therè was no lien recorded in 
Jefferson county, in which the branch road 'in question is wholly situate, 
they, insist that the deed of trust to Le'wis and Hawkins is there recorded 
6n ail the property of the Pensacola & Georgia Railroad Company, and 
the branch to Monticello was a part of the property when the deed of 
trust wa,s ëiecuted. They insist, further, that thé, bonds issued under 
the internai improvement act attached only as àîlieh to that portion of 
the Pensdcola & Georgia Railroad and its property mentioned in thestat- 
ute, and that the branch to Monticello was nottherein included. They 
insist, therefore, that Lewis and Hawkins, the latter of whom is the in- 
tervenor, have the only lien on this branch. They insist there was no 
necessity for record of this lien. They insist that the action of the gov- 
ernor of Florida and the trustées of the internai improvement fund was 
wholly illégal, and that the: intervenor and tbose whom he represented 
were not estopped upon failure to protest against the sale by the state au- 
thbrities. They insist that the lien enforced by the sale under the decree 
in the Schùtte Case was immaterial, as thé decree in that case was rendered 
without référence to the rights or interests of the persons whom the inter- 
venor represents; they insisting that, the state courts having taken juris- 
diction of the subject-matter, the fédéral court would not présume to 
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interfère. They insist that the confirmation of the sale by the fédéral 
court did not hâve the effect to nullify the decree of the state court to 
the effect that the lien of the internai improveraent fund did not attach 
to the branch between Drifton and Monticello. 

In reply to the argument that the railroad company dismissed its bill 
against the intervenor's rights in the state court of Escambia couufy for 
the reason that the intervenor had sought the jurisdiction of this court, 
the intervenor insista that his purpose by the intervention was to prevent 
a conflict of jurisdiction, and not to try any question of title or lien in 
this court, as the receiver of the company can claim nothing hère more 
than cou Id hâve been claimed by the Fiorida Railway & Navigation Com- 
pany. That company having dismissed its bill in the circuit court of 
Escambia county, the receiver is estopped from setting up any rights 
against the claim of petitioner in tLis court. The receiver is governed 
by the action of the Fiorida Railway & Navigation Company in dismiss- 
ing its bill; he has no concern in the matter. The record in Escambia 
county estops him. To the point made by défendants that Hawkins, 
now the intervenor, was receiver of this court, and conducted the sale 
of the Jacksonville, Pensacola & Mobile Railroad in the Schutte Case, the 
intervenor insists that, while Hawkins, with his co-receiver, did conduct 
the sale, a notice of the decree in favor of the intervenor was given at that 
sale belbre the bidding, that notice being that any person purchasing the 
railroad from Monticello to the junction at Driiton would take the same 
subject to the lien of the decree in the state court in favor of the trustées 
of the Freeland bonds; that neither Hawkins nor any person acting with 
him, who was interested in the decree of the state court, was impleaded 
in the SàvuUe Case-, and hence the decree in that case in no wise afl'ected 
their interest. • To the argument of the défendant that neither the peti- 
tioner nor any of his purchasers hâve been in possession of the branch 
to Monticello, and that the Pensacola & Georgia Railroad Company built 
it, and always had possession of it until sold by the trustées of the inter- 
nai improvement fund, and that it has passed to several subséquent pur- 
chasers since that sale, the intervenor insiets that, while this branch did 
belong to the Pensacola & Georgia Railroad, it was not covered by the 
lien of the Pensacola & Georgia Railroad bonds, which were indorsed by 
the trustées of the internai improvement fund. That it was conveyed as 
a security for the payment of the Freeland bonds, and that the trustées 
of those bonds were prompt in asserting their lien. They had the first 
sale set aside by a decree of the state court, They gave notice of the 
decree by a subséquent sale. That subséquent attempted sales bave been 
provided, and that notice to said trustées of the decree in the state court 
has always been notice, not only of their lien, but of its récognition and 
enforcement by a court having juri8<liction. 

The court has considered the arguments and briefs of the solicitors,^nd 
has exaniined the voluminous records in évidence, with very great c^re. 
It has thus, reached the conclusion that the liens of the state bonds of 
January 1, 1870, covered the branch road from Drifton to Monticello, 
and this bmnch was lawiully sold by the trustées of the internai im- 
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provement fund. This view haa received apparently tlie conclusive 
sanction of the suprême court of the United States in the case of Rail- 
road Cos. v. Schutte, 103 U. S. 120. The récital in the language of the 
chief justice is as follows: 

"TheFlorida, Atlantic & Gulf Central Railroad Company, incorporated by 
the gênerai assembly of Florida in 1853, built a railroad from Jacksonville to 
Lake City. The Pensacola & Georgia Kailroad Company, also incorporated 
during the same year, built a road from Lake City through ïallahassee to 
Quincy, in thè direction of Mobile, with a branch to Monticello; and the ïal- 
lahassee Eailroad Company, incorporated at a somewhat earlier date, built 
another road from Tallahassee to St. Marks. Each of thèse companlea became 
indebted to the state of Florida under the provisions of the internai improve- 
ment law; and, as a conséquence, the road of the Florida, Atlantic & Gulf 
Central Company was sold on the 4th of March, 1868, by the trustées of the 
internai improvement fund, under the authority of law, to William E. Jack- 
son and his associâtes; that of the Pensacola & Georgia Company on the 6th 
of February, 1869, to F. Dibble and, his associâtes; and that of the Tallahas^ 
see Company on the same day and to the same parties." 

Seey also, State v. Anderson, 91 U. S. 669; Internai Imp. Fund v. Jach- 
8onmtte, etc. R. Co., 16 Fia. 708; Holhnd v. State, 15 Fia. 456. 

We find that the Pensacola & Georgia Railroad Company had author- 
ity by its charter to build and opèrate the branch in question, (see Mc- 
Clel. Dig. p. 1056, § 31;) that the Pensacola & Georgia Railroad Com- 
pany was incorporated with the Jacksonville, Pensacola & Mobile Rail- 
road Company; and that by the acts of Florida June, 1869, and the 
amendment of January, 1870, the statutory lien was created that ail 
bonds issued by the railroad company under this législation were made 
a first mbrtgage or lien on the road-bed, iron, equipment, work-shops, 
dépôts, and franchises, (McClel. Dig. p. 590, § 8;) that the holders of 
the bonds in a decree obtained authority for the sale of the road and the 
branch in controversy under the statutory lien of 1869; that in the same 
decree the trustées of the internai improvement fund were authorized to 
sell to recover the unpaid purchase money due by virtue of the sale un- 
der the internai improvement act; that this decree applied as well to thè 
particular branch in controversy as to the entire road; and that the com- 
plainants, who are the bondholders under the acts of June, 1869, and 
January, 1870, in February, 1882, by regular procédure caused the sale 
of the road and the branch froûi Monticello to Drifton. The Florida 
Railway & Navigation Company wentinto possession under conveyances 
of February, 1882. The Ifttter company, we furthér find, issued the 
bonds and deeds of trust which hâve been enforced upon the main line 
and as well upon the particular branch in the several causes in which 
this intervention is made. Thèse findings are ascertained from the biU 
in the Schutte Case and the decree thereon, and certified copies of the re- 
ports of the masters A. B. Hawkins and S. Conant. We find further 
that thedeed of trust from the Pensacola & Georgia Railroad Company, 
made to William Bailey and John C. McGeeheeon April 1, 1860, which 
invested the said trustées with a lien on said railroad, including said 
branch, was second in dignity to the lien under the internai improve- 



CENTEAL THUST CO. V. FLOEIDA EY. & NAV. C». 757 

ment act, but was a first lien on ail other property of the Pensacola & 
Georgia Railroad Company; that this deed of trust was recorded in Jef- 
ferson county, Florida, on the 6th day of February, 1870, in which 
county the said branch road is wholly situate, We find fnrther that a 
decree was rendered in the circuit court of the second judicial circuit of 
Florida in and for Léon county, in a cause whereln Benjamin C. Lewis 
and Alexander B. Hawkins, as trustées for the bondholders of the Free- 
land bonds, issued by the Pensacola & Georgia Railroad Company, and 
John McDougall and the said Benjamin C. Lewis in their own rights, 
were plaintiffs, and the Jacksonville, Pensacola & Mobile Railroad Com- 
pany, John G. McGeehee, trustées for the holdersof the Freeland bonds 
issued by said Pensacola & Georgia Railroad Company, Richard A. Whit- 
field and William M. Miller, administra tors of John Miller, deceased, and 
others were défendants; that this proceeding was under the practice 
known as the "Code Practice," then in force in the state of Florida; that 
the question of law raised by the pleadings was passed upon, and the 
court then decreed that the said branch road was not covered by the 
liens in favor of the bonds issued under the internai improvement act, 
and that the sale by the said trustées of August, 1869, did not pass the 
branch road, and did not carry with it the sale of the said branch road, 
and that the branch road was subjected to the liens of the bonds repre- 
sented by the petitioner as trustée, and that the légal title to the said 
branch was, at the time of said decree, in the trustée for the benefit of ■ 
the said bondholders; that at the sale of the said Pensacola & Georgia 
Railroad and branch, made under the Schutte decree by the petitioner 
and another as masters, in 1879, notice was given by B. C. Lewis that 
any person purchasing this said branch would take the same subject to 
the lien of said decree and the lien of the bonds issued thereunder and 
then outstanding, amounting to several thousand dollars; that this de- 
cree was never recorded in the circuit court records of Jetïerson county; 
that no judgment roll was ever filed with said decree in the proper court, 
«ither of the county of Léon or Jefferson. We further find that the Pen- 
sacola & Georgia Railroad Company, by bill filed for that purpose in the 
licon circuit courtaud transferred to the circuit court ofEscambia county, 
Florida, enjoined the sale of said branch road as advertised to be made 
by the decree of the circuit court of Léon county as aforesaid; that the 
défendants answered said bill for injunction; that afterwards, on the9th 
day of February, 1886, the petitioner intervened in this court, praying 
therein, among other things, that the receiver pay into this court the 
sum of $40,000, as the estimated value of said branch, and for such. 
other and further relief as the court might deem the petitioner entitled 
to; that leave was granted to file said pétition, and the petitioner became ' 
an intervenor in this suit; that afterwards, and on the èth day of March, 
1886, the Florida Railway & Navigation Company dismissed their bill 
for injunction, then pending in the Escambia circuit court; that the pe- 
titioner subsequently filed bis amended pétition, and therein prayed for 
an allowance to make a sale under the decree of the circuitcourt of Léon 
■county, and that the receiver be directed and required to bid at said 
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salesuch.aû amount as shaUbeaseertained by a commission of thîs court 
to be thé value ofsaid branche andforotherand gênerai relief; thâttothis 
pétition and amended pétition sthereceiver in this cause made answer, 
and that upon the issue joined tbe several parties bave filed record évi- 
dence and dépositions, upori Tvhich tbe foregoing facts are made to ap- 
pcar,/i ■•,■■'■•■., 

With relation to tbe reasons presented for tbe relief they seek by tbe 
sblicitors for the intervenoj tbe court. bas reacbed tbe foUowing conclu- 
sions: The notice given by the counsel representing tbe interest of the 
intervenor at the sale under tbe decree in the Schutte Case appears to bave 
been superfluous, and witbout légal effect. It was a judicial sale, and 
the purohaser must bave bougbt witb notice of tbe existence of ail pre- 
vioua valid incumbrances. It is insisted in the able and elaborate brief 
of Mr. Henderson that the solicitors who gave this notice represented 
also clients who, under the decree of sale, had a first lien on the prop- 
erty witb relation to wbicb he gave the notice of an adverse trust. That, 
besides that, one of the trustées who was making the sale was the co- 
trustee witJb Lewis for the interest coucerning vvhich the notice was given, 
and that Lewis himself was a party défendant to the suit of Schutte against 
tbe railroad companies, in Wbicb: the decree was rendered; and he urges 
for thèse reasons that tbere wîae no virtue in this notice. Thèse consid- 
érations, were it indeed pràcticable to evolve from tbe cumbersome rec- 
ord their ttierit or tbeir ïefutation, we would regard as of minor impor- 
tance. The notice was given tocaJl the attention of purchasers toa judg- 
ment of the court of Léon county, wbich, if binding on the parties, was 
itself notice to the world. If in valid, the notice could not give it valid- 
ity; and we are dearly of tbe opinion that the circuit court of Léon 
county had neither jurisdiction of the persons nor of the subject-matter 
involved in the litigation. The suit was begun long after the date of 
tbe Florida state bonds, (January 1, 1890,) and even long alter tbeir 
actual issue; and under the àùthority of Ketchum v. St. Louis, 101 U. S. 
306, we think not only the trustées of the internai improvement fund, 
but the bondbolders under tbe act of 1870, or tbeir sutiicient représenta- 
tive, were neeessary parties. See, also, Story, Eq. PI. § 178, note; WiU- 
iams V. Bcmkhead, 19 Wall. 568.: This was an exceptional case. Tbe 
sovereign state of Florida had issued its bonds, haviug contingent liens 
on ail their property. It was a matter of public notoriety that thèse 
bonds were in the hands of bolders for value, and if it was contemplated 
to sell a valuàble portion of the property, not merely the equity of ré- 
demption, and thus divest the lien of the state as well as the rights of 
tbe bondbolders who had invested witb confidence in the validity of its 
obligations, tbe case would seem to stand on a difierent footing from the 
ordinary controversy between prior and junior mortgages. The subsé- 
quent crop of litigation abundaiitly shows this. Tbere were many things 
to be settled before the judgment of the circuit court of Léon county 
could be regarded as conclusiVe. Tbe state of Florida would not bave 
been made party against its will, but it migbt bave intervened and pro- 
tëcted its interest, had propui notice been given. EUiotv» Vun Voorst, 
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3 Wall. Jr. 299. ïhere was no notice given in this case in the state court, 
and none of the incumbrances were représentée!. Besides, it seema that 
JefFerson county had exclusive jurisdiction of the proceeding so far as it 
was justified by the trust-deed of 1860. Either the branch road from 
MonticeUo to Drifton was independent of the main line or a part thereof. 
If a part of the main line, it was clearly siibject to the lien of the in- 
ternai improvement bonds. If an independent line, it was wholly within 
Jefferson county; and it would seem that a proceeding to sell the road 
would not bave been maintainable in Léon. Code Proc. Fia. § 74, Bush. 
Dig. 477; McGlel, Dig. p. 766, §5; RaUroàd Co. v. Rothschild, 26 Amer. & 
Eng. R. Cas. 57. The judgment of a court without jurisdiction of the par- 
ties or subject-matter is void, nor could the right of the bondholders be 
affected by the acquiescence of their debtors without their consent. This 
judgment in Léon county seems to bave been obtained by default. The 
récital that "it appears from the allégation of the cotnplaint, and not de- 
nied in the answer," etc., indi<!ates as much. It is nevertheless recited 
in the compiaint on which the judgment was taken in Léon county that 
the Pensacola & Georgia Railroad Company was authorized to construct 
a branch road to the county seat of Jefferson county; that this was doiie 
on the 6th day of December, 1855 ; that on the lOth of the preceding 
February the Pensacola & Georgia Railroad gave notice to the trustées of 
the internai improvement fund of their acceptance of its provision; that 
the said branch line was seizéd and sold by said trustées. The com- 
piaint further récites that the Pensacola & Georgia Railroad bargaiued, 
Bold, and convéyed the dépôts; franchises, aiid equipments of said road 
to Baîley and McGeehee in the event of the payment of the Freeland 
bonds, and in default of the payment of the said Freeland bonds for 
three months the trustées should hâve the power to take possession of 
said road-way, dépôts, stations, franchises, and equipments of said Com- 
pany without any judicial or preliminary process whatever, and the same 
to sell, lease, or otherwise dispose of,. as in their discrétion they may 
deem best for the interest of the bondholders. It recites further that 
that the said McGeehee as trustée, the said Pensacola & Georgia Railroad 
acquiescing therein, did convey to Alexander B. Hawkins and Benjamin 
C. Lewis large bodies of land, to be held upon the same uses and trust 
as the same were convéyed tô the said Bailey and McGeehee by the said 
Pensacola & Georgia Railroad Company. The compiaint points ont a 
doubt on the part of the said McGeehee as to whether he did divest him- 
self of the légal ownership of the road-way, dépôts, stations, franchises, 
and equipment of the said Pensacola & Georgia Railroad Company. 
This doubt on the part of Mr. McGeehee seems to be not ehtirely with- 
out foundation. The rights of the public in railroad corporations and 
their franchises created and granted for the public welfare bave been de- 
fined with great distinctness sincé the date of this conveyance to Bailey 
and McGeehee in 1860. It is not now regarded that to sell out and part 
with the title to its fraùchises is an ordinary and usual function of a rail- 
road Company. The power to lease a railroad, its appurtenances and fran- 
chises, is not to be preôumed from the usual grant of power in a railroad 
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charter; and, nnless authorized by a législative action so to do, one Com- 
pany cannot transfer thera to another company by lease, nor can the 
other company receive and operate them under such lease. Oregon R. 
& Nav. Co.v.OregonianR. Cb.,130U. S.1,9 Sup.Ct. Rep.409. Whether 
or not this doctrine is applicable to the case at bar, it would seem in- 
disputable that, if an important part of the claim in the Léon county 
case was on account of the foreclosure proceedings of the trustées of the 
internai improvement fund, they were indispensable parties, and a de- 
cree without them would be a nullity. 

It is ingisted, besides, with great confidence, before the judgment in 
Léon county oould be a valid lien on real estate situate in Jefierson county 
it must hâve attached thereto a judgment roU, and must be recorded in 
the county where the real estate is situate. Code Proc. Fia. §§ 45, 46, 
227 , Bush. Dig. 469, 616; McClel. Dig. 619. It is insisted further that 
this bas never been done. On the argument of this cause at Jackson- 
ville the judgment roU was not produced, but since that time, and while 
the court bas had the case under advisement, a certified copy of this 
paper bas been forwarded the court, it having been discovered by the 

Honorable ■-- Raney, who was formerly of counsel in the cause. It 

does not appear, however, to hâve been recorded in Jefierson county; 
but, without passing on the technical question involved, which is nec- 
essarily unfamiliar to one unacquainted with the local laws of the state, 
and merely stating it for the benefit of ail concerned, we prefer to rest 
our opinion upon the want of jurisdiction of the Léon county court, and 
the want of indispensable parties, before ad verted to. 'It would be in- 
deed a serions matter if a title perfected by the decrees of the United 
States courts, by which ail parties at interest were bound, could be un- 
settled by a judgment by default in-a county of the state where the prop- 
erty was not situate, and where indispensable parties were not made. 

For the foregoing reasons the court is compelled, in its opinion, to. 
deny the application of the intervenor. The présent purchasers, who 
bave succeeded to the rights and equities of the purchasers under the 
Schutte decree in 1879-81, obtained on the road and this branch a first 
lien for the trustées of the internai improvement iund on bonds author- 
ized to be issued in 1855, and a subordinate lien second onl}' to that 
last above mentioned in favor of the holders of $2,800,000 of the Flor- 
ida state bonds bearing date and lien as of January 1, 1870. They also 
acquired under the sale of March 20, 1869, ail the rights of the trustées 
of the internai improvement fund in and to the Pensacola & Georgia road 
and this branch. We gravely doubt whether the Pensacola & Georgia 
Company had the power to pledge their entire assets and franchises to 
the trust which the intervenor represented. They were authorized to 
borrow money to carry into effect the object of their charter, to issue cer- 
tificates or other évidences of such loan, and to pledge the property of 
Said company for the payment of the same and the interest. Thèse pow- 
ers were never enlarged. This is far short of a power to exécute a con- 
veyance which stipulâtes that in the event of the default in the payment 
of the interest or principal which shall bave remained in arrears for the 
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space of three tnonths the créditer shall hâve power to take posses- 
sion of the said railways, dépota, stations, franchises, and equipments 
of said Company without any judicial or other preliminary process what- 
ever, and the same to sell or lease or otherwise dispose of, as in their 
discrétion they may deem best for the interest of the bondholders. The 
application of petitioner is refused, and the intervention is dismissed at 
the cost of the intervenor, and the decree of the court will be framed ao- 
cordingly. 



in re Vam Vliet. 

(Circuit Court, E. D. Arkansaa. October SI, 1890,) 

1. iNTOiiOiTiNO LiQUOKS— Obioinal Packagb Law— Constitutionalitt. 

Act Gong. Aug. 8, 1890, whlch provides that intoxicating liquors when shlpped 
from one state to another "shall, upon arrivai, be subject to the opération and ef- 
fect pf the laws of such state, " is a legiiimate exercise of the power to regulate In- 
terstate commerce. 
3. Bamb— Efpeot on State Lawb. 

Said act subjects liquor shipped into a state to the opération of its probibitory 
laws previously passed. 

At Law. Pétition for habeas corpm. 

ce. Cole, for petitioner. 

John Y. Stone, Atty. Gen. of lowa, for the State. 

Caldwell, J. The facts in the case are admitted, and are as follows: 
The Excelsior Brewery Company, a corporation of the state of Missouri, 
shipped from that state to Pella, in the state of lowa, consigned to the 
petitioner, who was its agent at that place, a wooden case containing two 
dozen quart bottles of béer manufactured by the Company at St. Louis, 
Mo. The case containing the bottles of béer was substantially made 
out of wood,~and seeurely fastened with a metallic seal, and constituted 
an unbroken or original package. This case of béer, in its original form, 
the petitioner, as agent for the brewery company, sold at PeUa. For 
this sale he was arrested, tried before a justice of the peace, convicted, and 
sentenced to imprisonment. On thèse facts he claims his imprisonment 
is illégal, and in violation of the constitution of the United States. This 
«laim is rested on two propositions. Statiiig them in the reverse order 
from thatin which the learned counsel for the petitioner presented them, 
they are — First, that the act of congress, approved August 8, 1890, com- 
monly known as the "Wilson Bill," is unconstitutional and void; and, 
second, that the laws of the state of lowa, under which the petitioner was 
tried and sentenced to be imprisoned, are unconstitutional and void. 

In discussing the first question it is important to hâve a clear concep- 
tion of what the law was, and on what it was grounded before the pas- 
sage of the act, and what change the act makes in the old law. Before 
the passage of the act of congress, the right to transport liquor from one 
fltate to another included, by implication, the right of the importer to 
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sell it in the original package, in the state in which the transît ended. 
By the àxîj. of congress, the right which the importer previously enjoyed 
of selling the liquor in the original package, in the state where the tran- 
sit ended, regardless of the laws ofsuch state, is taken away, the act de- 
claring thafc'thè liquor "ehall, upon arrivai in such state or terri tory, be 
snbjeot to the opération and effect of the laws ôf such state." The con- 
stitâtianalityiQf.the actin.this forum can scarçely be treated as an open 
question. The constitution déclares thaf'the congress shall hâve power 
* * * to regulate commerce * * * among the several states." 
It was early decided that commerce among the states was subject onlj' 
to régulations imposed by congress; that the states could not interfère 
with or regulate such commerce; and that, until congress enacted régu- 
lations on the subject, it was free and unrestricted. It was further de- 
cided that the right to transport an article of commerce from one state 
to another included, by neçessary implication, the right qf the importer 
to Bell, in unbroken packages, at the place where the transit terminated. 
The rule; in the absence of congressional action, is thus stated by Chief 
Justice FcLLEK, in Leisy v. Hardin, 135 U. S. 100, 124, 125, 10 Sup. 
et. Rep. 681: 

"Undér Oiifr deôision in Bownicth v. Railway Co., infrà,they had the right 
to import this béer into that state, and, in the view which we hiave expressed, 
they had the right to sell it, by which act alone'it wonld beçotne mingled in 
the commun mass of property within the state. Up to that point of time, we 
hold that, in the absence of congressional permission to do sb, the state had 
no power to interfère by seizure.or any other action, in prohibition of impor- 
tation and sale by the forelgn or non-resident importer," 

It will be observed that the chief justice, speaking for the majority of 
the court, does not say that the state, ûnder no conditions, can interfère 
with the impQrted liquor, until it is sold by the importer or the package 
broken; but the statement of the law is that it cannot do so "in the ab- 
sence of CQngrpssional permission." In another passage of the opinion, 
it is said: " ' 

"The responsibility is upon congress, so far as the régulation of interstate 
commercé is concernëd, to rèmové the restriction upon the state in dealing 
with imported articles of trade within its limits, which hâve not been min- 
gled With the oonimon mass of property therein, if in its judgment the end to 
be secured justifies and requires such action." 

Again, it is'sàid the imported article "is not within the jurisdiction 
of the police power of the sta,te unless placed there'by congressional ac- 
tion." Again, it is said: 

"Being thus articles of commerce, can a state, in the absence of législation 
on thé part of congress, prohibit their importation frOm abroad, or from 
a sister state, or, when imported, prohibit their salé by the importer?" 

Again, the lianguage of the court in Bowman v. Railway Co., 125 U. 
S. 485, 8 Sup. et. Rep. 689, 1062, is quoted approvingly where it 
is said — 

"That the traiiâportation of commodities between the states shall be free 
except where it Is positively restricted by congress itself, or by the states in 
particule cases by the express permission of congressi." 
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The detoial to the state of the right to deal with imported liquor in 
unbrokeri packages is uniformly accompanied by the same qualifying 
words, which are repeated in the opinion no less than eight times. See, 
to the same effect, Lyng v. State, 135 U. S. 161, 10 Sup. Ct. Rep. 725; 
Stoutmburgh v. Hennick, 129 U. S. 141, 9 Sup. Ct. Rep. 256; Bowman 
V. Railway Co., 125 U. S. 466, 8 Sup. Gt. Rep. 689, 1062. Thèse re- 
peated and deliberate utterances of the suprême court establish the prop- 
osition that it is compétent for congress, under the grant of power to reg- 
ulate commerce among the states, to détermine when a subject of that 
commerce shall become amenable to the law of the state in which the 
transit ends. Congress bas exercised the power, under the constitution, 
and bas declai'ed that liquor transported from one state to another "shall, 
upon arrivai in such state or terri tory, be subject to the opération and 
effect of the laws of such state or terri tory, enacted in the exercise of its 
police powers, to the same extent and in the same manner as though 
such liquids orliquors had been produced in such state or terri tory, and 
shall not be exempt therefrom by reason of being introduced therein in 
original packages or otherwise." It will be observed that, by the terms 
■ of the act, the original package, "upon arrivai" in the state, is put on 
the same footing with liquors "produced in such state." The original 
package, when it arrives within the state where its transit terminâtes, is 
at once reduced to the rank of domestic liquor, enjoys no privilèges not 
enjoyed by domestic liquor, and is "subject to the opération and effect 
of the laws of such state * * * enacted in the exercise of ita police 
powers, to the same extent and in the same manner" as domestic liquor. 
Now, there never was any question but what the laws of lowa prohibited 
the sale of liquor "produced " in the state, and that the laws for this pur- 
pose were constitutional. Thèse laws were in fuU force at the date of 
the passage of the act of congress, and that act having, in légal effect, 
abolished original packages on their "arrivai" within the state, by plao 
ing them on the same footing with liquor "produced" within the state, 
they are as much amenable to the state law as if they had never existed 
in the form of original packages. Congress bas abolished the right of 
the original package to claim exemption from the opération of the state 
laws by abolishing, in effect, the original package itself, upon its arrivai 
in the state where the transit terminâtes. The petitioner's allégation, 
therefore, that the béer he sold was manufactured, bottled, and boxed 
by the brewery company in St. Louis, and shipped to him at Pella, for 
sale as the agent of the brewery company, bas no more légal significance, 
under the act of congress, than would be an allégation that the béer was 
brewed, bottled, and boxed in Pella. The légal effect of the two aver- 
ments in respect of the opération of the lowa law on the béer and it? 
sale in Pella would be identical. But it is contended that ail the utter- 
ances of the suprême court wherein it is said, or is necessarily implied 
from what is said, that congress may, in regulating Interstate commerce, 
fix the point of time and place when the interstate carriage shall termi- 
nate, and the subject of the commerce become amenable to the state law, 
is obiier dicta, which the court should disregard. But clearly thèse ut- 
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terances are^iot obiter dicta in the usual sensé of that term. The point 
was so intimately blended and connected with the main question in the 
case as to render its décision proper, if not necessary. The case was one 
of great gravity, and what the court said on this subject was evidently 
■vrell considered, and deliberately uttered, and any inferior court of the 
United States that wouîd disregard it would fairly subject itself to the 
charge of judicial insubordination. This court is not called upon to 
vindicate the soundness of the judgment of the suprême court. That 
court is quite capable of doing that for itself. 

But it is said the act is void, because it is a délégation of législative 
power to the states to regulate interstate commerce, and for want of uni- 
formity in its opération. It must be observed that the act does not deal 
with the liquor after its "arrivai" in the state. Congress may regulate 
interstate commerce, but not intrastate commerce. It may regulate com- 
merce "among the states," but not in the states. The state may regu- 
late purely internai, but not interstate, commerce. The act is drawn in 
view of thèse settled principles. In protects the interstate transporta- 
tion of the liquor until its arrivai in the state where the transit is to end, 
and no longer. Upon its arrivai in the state, the act of congress déclares 
it shall be subject to the laws of the state enacted in the exercise of its 
police powers. Such laws are not régulations of interstate commerce, 
but hâve relation to the local and internai concems of the state. The 
right of the state to pass such laws is not derived from the constitution 
of the United States, or any act of congress; itantedates both. Nordoes 
the act of congress confer, or attempt to confer, on the states the right 
to regulate the liquor traffic within their jurisdiction. It terminâtes the 
privilèges previously attaching to the interstate commerce transportation 
of the liquor, upon its arrivai in the state to which it is consigned, in- 
stead of protecting thèse privilèges until after the package is broken or 
sold by the importer. It does this by declaring the liquor shall, upon. 
arrivai in the state, be subject to its laws, not as régulations of com- 
merce, but m police régulations. 

It is said the suprême court declared thèse laws to be unconstitu- 
tional, in so far as they prohibited the sale of liquor by the importer 
or his agent in the original packages, and that congress could not, in 
the language of the learned counsel, "vivify a dead statute." There 
are two answers to this contention. The first is, the act of congress 
relegates the original package of liquor, on its arrivai in the state, to 
the laws of the state passed in the exercise of its police powers; and 
there is not now, and never bas been, any doubt of the validity of 
those laws. It is not the laws of the state, but the originar pack- 
age, that is "dead." No part of the lowa law is "dead." What was 
decided by the suprême court was this: That the lowa law was broad 
enough in its terms to embrace ail liquors and ail sales of liquors by 
every person, but that this law, under the constitution of the United 
States, was inoperative on liquor imported into the state, as long as it 
remained jn the original packages, and could not be applied to the sale 
of liquor in the original package by the importer, "in the absence ot 



IN EE VAN VLIET. 765 

congressional permission to do so;" and that any application of the law 
to original packages in the absence of congressional permission was un- 
constitutional, and an invasion of the constitutional rights of the importer. 
There is, therefore, no foundation for the broad statement sometimes 
made, but not made by the learned counsel in this case, that "the lowa 
liquor law was declared to be unconstitutional and void." The court 
did not déclare the statuts of lowa "void," but in légal efiPect declared 
its extension or application to liqMor in the original packages in which 
it was imported, in the absence of congressional sanction, was unconsti- 
tutional. Evëry written law has its implications, which are as much a 
part of it as what is expressed. It has been said that, in view of the dé- 
cision of the suprême court, it must be held that one of the implications 
of the lowa statu te, at the time it was passed, was that it should not ap- 
ply to original packages, and that this implication adhères to it, and 
can only be got rid of by a re-enactment of the statute under existing 
conditions. Undoubtedly this statute, like ail statutes, had its impli- 
cations, but it had no such implication as is claimed. If the statute had 
any légal implication on this subject, it was that the act should not be 
operativé on original packages, or the sale thereof by the importers un- 
til congress should give its consent thereto. That consent has been given 
in plenary terms. It was only by necessary implication that the right 
of the importer to sell his original packages was upheld. Bowman v. 
Bailway (h., 125 U. S. 499, 8 Sup. Ct. Rep. 689, 1062. An act of the 
législature will not be declared unconstitutional in whole or in part where 
the légal implications fairly deducible from the act will harmonize it with 
the constitution. A statute is neither unconstitutional nor void for not 
containing an exception or qualification which the law will imply. Its 
opération will be restrained within constitutional limits, but the act itself 
will not be declared void. It was always compétent for congress to in- 
vest the state with authority to apply its police régulations to liquor 
upon its "arrivai in such state" for sale or consumption, or, what is the 
Bame thing, to déclare, as the act of congress does, that such liquor shall, 
upon arrivai in the state, be subject to the opération and effect of the 
laws of the state enacted in the exercise of its police powers. It is not 
essential that the act of congress should hâve been passed before the act 
pf the législature. What congress can authorize to be done it may rat- 
ify after it is done. It is said by the suprême court of the United States 
that "a législative ratification of an act done without previous authority 
is of thesame force as if done by pre-existing power, and relates back to 
the act done." U. S. v. Arredondo, 6 Pet, 714. Such consent or ratifica- 
tion is équivalent to an original authority, and opérâtes precisely as though 
authority had previously been given. It is famihar learning that by- 
laws and ordinances of cities and towns, which were inoperative or "void " 
for want of législative power to enact them, are rendered valid and ef- 
fectuai by a subséquent législative approval or ratification. Dill. Mun. 
Corp. (4th Ed.) § 79. An act of the législature, passed in the exercise 
of the police power of the state, inoperative on liquor in the original 
packages, when passed, for want of congressional license, is rendered opr 
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eratîvè' âbd effectuai by a subséquent act ofcdhgresB declarîng that such 
M(5(uot'6h'all be Bubject to the state lawi Such an act removes the im- 
pedinjent tô the enlbrcement of the law against such packages, and has 
the saQie eflîect as a précèdent authority of congress to pass it. Such a 
law doêèhOt of course give to the state law a rétroactive opération so as 
tô punjsh à violation of its provisions before its adoption or ratification 
by Gongréss. ' But it is said that the state laws referred to in the act of 
congress are laws to be thereafter pâssed, and nôt the laws in force at 
the date of the passage of the act of congress. It is a notorious làct, and 
part of the- public history of the country, of which the court is bound 
to takejudidal notice, that the décision in Lmy v. Hardin led to the 
opening Up in the states which prohibited the traffic in liquor, or, im- 
posed a high license tax on the traffic, of what were popularly called 
"original package houses." Liquor imported in packages of ail tbrms 
and sizes, but ail original packages, was sold in thèse houses. In this 
way the retail traflBc in liquor was practically established, and in many 
cases by the most irresponsible and unsuitable persons who were not cit- 
izens of the state, and were indiffèrent to its weltare. Peaceful and quiet 
communities frofn which the sale of liquor had been banished for years 
were suddenly afflicted with ail the evils oî the liquor traffic. The seats 
of learning were invaded by the original package vender, and the youth 
of the state gathered there for instruction were corrupted and demoral- 
ized, and disorder, violence, and crime reigned, where only peace and 
order had been known before. The invaded communities were power- 
less to protect themselves. They could neither regulate, tax, restrain, 
nor prohibit this traffic. The courts held, and rightly so, that the im- 
porter and vender of Ol-'iginal packages was not subject to the state law, 
and that any application of the state law to him would be an invasion 
of his rights under the constitution of the United States, until congress, 
in the exercise of its power to regulate commerce, should withdraw the 
protecting shield of that instrument from original packages that had 
reached the state where they were destined for consumption or sale. 
Congress was appealed to for relief. Pétitions flowed in upon it pray- 
ing for immédiate action. It acted promptly, and with more celerity 
than ordinarily characterizes the action of so large a deliberative body, and 
the président approved its action. In the light of thèse facts it is ab- 
snrd to say that congress did not intend to subject original packages to 
thé opération of the existing state laws, but only to laws thereafter to be 
passed. Why should 40 states be compelled to call togetber constitu- 
tional conventions or législatures, or both, merely to re-enact Verbatim 
thèse existing laws? for it is conceded a Verbatim re-enactmeiit of the ex- 
isting laws would remove this objection. The obvious design and inten- 
tion of congress was to withdraw at once the protecting shield of inter- 
state commerce from original packages of liquor the moment thej' en- 
tered the state where their transit was to end, by placing them on the 
footing of liquor "produced" in the state, and declaring thèy should be 
subject to the same laws. This was what the suprême court, as I con- 
Btrue their opinion, had said congress might do, and it is what it did 
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do, in language that admits of no évasion or discussion. The act of 
congresB is a remédiai statute, and the rules for the construction of such 
statutes déclare they aye to be liberally construed, and everything is 
to be done in advancement of the remedy that can be given consist- 
ently with any construction that can be put upon it; and that, in con- 
struing a remédiai statute which has for its eud the protection of impor- 
tant and bénéficiai public objects, a large construction is to be given, 
when it can be done without doing violence to its terras. Wolcott v. Pond, 
19 Conn. 597. The suprême court of the United States has said: 

" The ineianing of the législature may beextenJeii bèyond the précise words 
used in the law, from the reason or motive upon which the législature pro- 
ceeded, from the end in view, or the purpose which was designed." U. S. v, 
Freeman, 3 How. 565. 

In the construction of a statute it is always legitimata to look at thë 
history of the times and examine the state of things existing when it 
Tvas framed and passed. The act of congress is not ambiguous or doubt- 
ful, but if it was, the application to it of thèse canons of construction 
would remove the ambiguity or doubt. It is undoubtedly true that the 
power to regulate commerce among the states rests with congress alone, 
and that any rule congress prescribes on the subject must be uniform in 
its opération. It is objected agairist the act of congress that it is not 
uniform in its opération, but adopts the varying liquor laws of the sev- 
eral states. In the constitutional grant of powers to congress to regulate 
commerce among the states, itis not said that such régulations shaJl be 
uniform. That requirement js implied from the nature of the subject. 
The constitution déclares that congress shall hâve power to establisli 
"uniform laws on the subject of bankruptcies throughout the United 
States." In référence to laws on the subject of bankruptcies, the con- 
stitution itself requires they shall be "uniform," and does not leave that 
requirement to implication, as is done in the case of laws regulating 
commerce. The bankrupt act of 1867 adopted the exemption laws of 
the several states, and gave to the bankrupts in the several states the 
property exempt from exécution, by the laws'of the state of their rési- 
dence. The bankrupt act was assailed as unconstitutional, because there 
■was no uniformity in the amount of property exempted to bankrupts, the 
amounts varying with the varying laws of the states. The point arose in 
this circuit, and the act washeld constitutional for reasons which are 
equally applicable to the " Wilson Bill." That opinion was concurred in 
by Mr. Justice Miller, and was ultimately accepted as asound exposition 
of the law by ail the district courts of the United States. In re Beckerford, 
1 Dill. 45. That case ought to be conclusive, in this circuit, of the 
question in the case at bar. There is no want of uniformity in the act 
of congress. It adopts one uniform rule, which is that the Interstate 
transit shall end upon the arrivai of the liquor in the state to which it is 
consigned and that thereafter it shall be subject to the state law. TUs 
rule prevails throughout the whole country, and is therefore a uniform 
rule. If the court entertained/any reasonable doubt of the petitioner's 
right to a disoharge, it would not discharge him, b.ut in the exercise pf 
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its discrétion would remit him to his right of appeal.. M Parte Royall, 
117' U. S. 241, 6 Sup. et. Rep. 734. The pétition for discharge is de- 
nied, and the petitioner remanded to the custody of the state authorities 
in exécution of the sentence imposed upon him. 



KiNG Lbon Bbidgi: & Manut'g Co. v. City of St. Loms. 
tCtrcMit Court, E. D. Missouri, E. D. November 6, 1890.) 

1. COHTKAOTS— TmE— WAITSK. 

Plaintiji ooûtracted with défendant to build a bridge "on the présent stonç 
piers, " and bound taimself to complète the work within ten months and one week 
after reoeivinf; notice to begin. Défendant failed to prépare the piers to receive 
the bridm until eieven months after it had given plaintiS notice to begin. Held, 
that sncn f allure released plaintiS from the obligation to complète the bridge 
wlthln thespecified time. 

2. Bamb— Abbiibation Ciausb. 

A provision in a oontract with a city that the street oommissioner shall décide 
ail questions that may arise relative to the exécution of the oontract, and that bis 
décision shali be final, does not give him jurisdiction to détermine the légal ques- 
tion whether the contracter bas inourred a penalty provided for in the contraot. 

At Law. 

In this (sase it appears from the record that on November 18, 1887, 
plaintiff contracted with the city of St. Louis "to furnish and erect the 
iron and steel work of the superstructure of the main spans of the Grand 
Avenue bridge, on the présent stone piers, and to connect the same with 
the iron-work of the anchorage," in conformity with certain plans and 
spécifications, and for the sum of $144,000. The oontract contained a pro- 
vision that the work embraced therein should be begun by the plaintiflf 
"within One week after written notice so to do had been given to the 
plaintiff by the street coiçmissioner," and that the work should be côm- 
pleted within ten months thereafter. It was also provided by the same 
clause of the oontract that, if the plaintiff failed to complète the work 
within the time limited, the sum of $20 per day for the first 30 days' 
delay, and $30 per day for the succeeding 30 days' delay, and $40 per 
day for the residue of the time, until the work was completed, should 
be dèducted from the contract price. Notice to begin the work was given 
by the street commissioner on December 12, 1887, but the stone piers 
on which the bridge superstructure was to be erected were not completed 
by the city, ready to receive said superstructure, until November 12, 
1888, — more than one week and ten months after the notice to begin 
had been given. The work embraced by the contract was completed by 
the plaintiff on June 17, 1889, or, as admitted by the answer, on May 
30, 1889. The contract also contdined the following provision : 

"(8) To prevent ail disputes aod litigation, it is further agreed by the 
parties liereto tliat the street commissioner siiall in ail cases détermine the 
amount or quantity o£ the several kinds of work which are to be paid for un- 
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der this contract; and he shall décide aU questions which may ariae relative, 
to the exécution of thls contract on the part of the contractor, and liis esti- 
mâtes and décisions sball be final and conclusive." 

After the completion of the work on June 17 1 1889, the street com- 
missioner made out a final estimate, showing the balance due to the 
plaintiff to be $21,627.73; but from this sum he deducted $6,820, claim- 
ing that the city was entitled to that déduction, under the provision of 
the contract above mentioned, on account of delay in completiug the 
work. 

Barcrofi & Bowen and David Murphy, for plaintiflf, 

Leverett BéU, for défendant. 

Thayee, J., (after stating the fads as àhove.) First. The first ques- 
tion to be determined is whether the provision of the contract au^ 
thorizing déductions from the contract price in case the work waa not 
compieted within one week and ten months after notice to begin the 
work had been given, was an operative provision when the street 
sommissioner made his final estimate, or had become eliminated from 
the contract by the default of the city. There can be no doubt that the 
duty rested on the city to construct and prépare the bridge piers for the 
érection thereon of the superstructure. The contract bound the plaintiff 
to erect the bridge superstructure "on the présent stone piers," in accord- 
ance with certain drawings; but did not, by any provision, obligate the 
plaintiff to do any work on the piers. It is a necesaary inference from 
ail the terms of the agreement that the city undertook to provide such 
stone piers for the érection of the superstructure as the drawings disclosed. 
The city admits by its answer that tlie piers were not fuUy compieted 
for the érection of the superstructure until November 12, 1888; hence, 
by the defendant's neglect the plaintiff was prevented from completîng 
ibe work within one week and ten months from the time the notice to 
begin was given. The resuit is that the provision awarding damages in 
a given sum should there be delay in completing the contract, was as 
effectually eliminated from the contracty as if the parties had canceled it 
by express agreement; and it is wholly immaterial whether we say the 
provision in question was waived, or that the défendant is estopped from 
insisting on the provision. In either event, the resuit is the same. The 
city, by its own default, having rendered performance impossible within 
the time limited, bas lost its right to claim the déductions specified in 
the contract. The law to this effect is well settled and fundamental. 
Stewart v. Ketdtas, 36 N. Y. 388; Weeks v. McOarty, 89 N. Y. 566; Starr 
V. Mining Go., 13 Pac. Rep. 195; Mansjkld v. Railroad Go., 6 N. E. 
Rep. 386; Navigation Go. v. Wilcox, 7 Jones, (N. C.) 481; Dumke v. Puhl- 
mm, (Wis.) 21 N. W. Rep. 820; Jones v. Railroad Go., 14 W. Va. 523. 

For an unreasonable delay in erecting the superstructure after the piers 
were fuUy compieted, whereby the city sustained injury, it might per- 
haps be entitled to recoup damages on a counter-claim, but it bas not 
iramed its answer on that theory, and no décision on that point is neo- 
essary. It has planted itself squarely on the contract, and insista upon 
v.43if.no;ll— 49 
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thë'{)èttaîty nOMînatèd'ia^the borid^j tir'hioh, for reasbns above statedr, it- 
isibt'ëtitîfléd'to. ■ "''\^ .'','; ' ,'"'■"■- 

Second. The next question is Wliethér thé eightïi clause' ofthecBntract' 
gave the Street commisëîèner such broad powers as an arbitràtor, that 
his décision on making;thei final estimate that the plaintiff was in law 
liablefotliquidated damages, is condusive betweeh the parties, although 
manifèstlyerroneous.nTWs question must be answered in the négative. 
THe çontràçt made the décision of the street commissioner conclusive as 
to ail questions concerning the amount of work done, provided he acted 
in good faith, and with reasqnable.care ànd circûmspection. ; With the 
same réservations that he acted in good faith and with reasonable care, 
it also made his décisions final as to ail questions whether the work was 
donei in àtcordànCe with, the drawdngs and spécifications, and was fully 
up to the standard of excellenoe; mentioned therein. Thèse, were ail 
questions of fact, depending for their correct solution on professional 
knowled^e and skill;jand the parties itoight reascMiably and lawfuUy sub- 
mit theni'toithedeterminationôf an arbitràtor, and agrée to be bound 
by his décision*. Wood iv: RaUvxiy Go., B2 Fed. Rep. 62, and citations. 

Bût the question which thé street commissioner undertook toidecide 
was purely a question bf law, as tb the efïect which the failure of the city = 
to havè thabildgepiere completed within one vfeék and ten months àfter 
the notice Was sefvedjhâdupbn its right to demand liquidated damages.; 
I am satisfiedthat thercoatract, pioperly construed, did not commit that 
question to the détermination of the street comtnissioner; it was whoUy 
outside of his jurisdicti<S»n,i. 

■ As tjie gênerai déniai; eontained in the answer was waived by counsel 
in opçQ ooudir ànd the oase was submitted under an agreement that the 
courtj <»ï' thé àearing of the demurrer to the answer, might enter such 
judgment as it deémed proper, in view of the allégations of the pétition 
and the adnbissions contained in the answer, the demurrer to the answer 
is sustainéd, and judgment entered on the firstcount of the pétition for 
$21,627.78, with interest at 6 perjoent. per annum from June 17, 1889, 
to this date. On the seobnd connt^ in which the plaintiff sues , as on a 
quaîUum merwU for the same sum mentioned in the first count, the find- 
ing and judgment wilLbe for the city. 
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STEiPHËNS ».' OVERSTOLZ. 
(CircwW CoMrt, i?. I>. afis80Mri,\B. X), Ôctober lé, 1890.) 

1. NATlOïfiil, BAÎIKfit— EXCESSIVB; IiOAKS — LiABIHTT OV DlKECTORS.^ . 

The right to ipalntaln an aotlonunder Rev.^i U, 8. §5239, to recover of a bank 
director ttie damages sustained by bis bank in coùsequence of excessive loans màde 
by him while serving in the capaoity of director, la not affeoted by the faot that tbe 
comptroller bas or bas not prçcured.a forfeitrureof tbe bank's cltarter. 

3. SaMB— RBMEbT AT LaW. 

An action by a receiver of a bank whose charter bas been f orfeited nnder above 
statute against a director is properly broughtatlaw; there beiiig no necessity for 
invoklng tbe aid of a court of chancery either because of the nature of the Issues 
involved, or to avoid a multiplicity of actions. 
8. SaM^— Pleading. ' 

In suoh action, plaintiff may state the a^gregate amount of the excessive loans 
madetoeacbparty, and tbe damage resulting therefrom in each case, accompàiiy- 
ing each allégation witb an exhibit sbowlng tbe dates and amounts of the «everal 
loans tha^ go to make up the aggregate sum stated in tbe pétition, and is not com- 
pelled to déclare In a separate couut for eacb loan made. 

At Law. ■ '' 

This was a suit by a receivet of an insolvent national bankjdul]^ ap- 
pointée! under the provisions of section 5234 of the Revised Stat«tes of 
thé United States, against the executrix of a deceased président and di- 
rector'of the bank, to recover dàniages alleged to hâve been sustained by 
tbe bank in conséquence of loans knowingly made by the deceased, in 
his eapàcity as président and director, to four différent customers of the 
bank, to each in excess of one-tenth of the amount of • îts capital stock 
actutùly pâid in. The action was founded on sections 5200 and 5239 
of the Revisçd Statutes of the United States. The déclaration, or " péti- 
tion," as it is termed urider the Missouri Code, recited the organization 
of the insolvent bank, the fact that defendant's testator was its président 
and one of its directors from its organization until it became insolvent, 
that plaintifî was duly appointed receiver of its afiairs, etc., and then 
averred, in substance, that the testator iû his life-time, and while acting 
in the capacity of président and director, "participated in and knowingly 
assented to the making of loans" of the funds of said bank to Nâthaii 
Goldsmith & Co., to the amount of $99,691, in excess of one-tenth of 
the capital stock of the banky $54,591 whereof was thereby whoUy lost, 
and that the bank was thereby damaged to that extent. Similar alléga- 
tions, differing only in amounts and dates, were made in separate para- 
graphs with respect to excessive loans to the John Meyer Lumber Com- 
pany, the St. Louis Planing Mill Company, and the Elliottville Mills. 
The pétition showed the total amount of the excessive loans made to 
each of the four concerns àbové mentioned, and the amount of the loss 
thereby and in each instance sustained. Attached to the pétition were 
four exhibits, showing the dealings between the bank and said compa- 
nies for the period of several years, from which it appeàred that the ex- 
ceésivè'ibans in question were not made iri one sum to either of the sev- 
eral debtors, but that each of them borrowed from time to time, afad in 
différent àibotints, mctney in excess of the sum authorîzied by làW to be 
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loaned. The pétition also showed that tlie insolvent bank was ousted 
ofits charter before this suit was begun, in a proceeding brought by the 
comptroller of the currency undér the provisions of section 5239, supra, 
and that in such prpçeeding the coniptroller counted upon the excessive 
loans to Nathan Goldsmith & Co. , to the John Meyer Lumber Company, 
and to the St. Louis Planing Mill Company as a violation of law, and 
that, 'in conséquence pf such loans and other violations 6f law, the court 
decreed a forfeiture of the bank's charter. 

Draffen & WWûxms, Lubke & Muench, and Geo. D. Reynolds, U. S. Atty. , 
forplaïntiff. 

Ôhester H. Kirvm, for défendant. 

Thayer, J. We bave heretofore held in this case that the cause of 
action did not abate with the death of the director, but survives against 
his executrix. Since then the pétition bas been amended, and a de- 
murrer, aiïd also motions to compel an élection as between causes of ac- 
tion, bave been filed and argued, which présent some questions not ex- 
plicitly decided on the former hearing. 

Fùîstjn order of importance is the demurrer, and it présents two prop- 
osition^ in the alternative. 

It ifl. said, in the first place, that the remedy under section 5239 is 
Btatutpry , in the sensé that, before a recovery can be had against a bank 
director under that section, ou account of an excessive loan, it must be 
avened aad provén that the charter of the bank bas been forfeited in a 
proceeding taken by the comptroller, because of the excessive loan in 
question, and that, inasmuch as the EUiottyille Mill's loan was not 
counted upon in the comptroUer's proceeding, there can be no recovery 
of the damage sustained by that loan. On the hearing of the demurrer, 
we^expressed the. opinion, and further considération of the subject bas 
strengthened the conviction, that the right to recover, under section 5239, 
of a bank director the damages sustained in conséquence of an excessive 
loan under section 6200, is in no wise affected by the fact that the 
çpmptrojler bas or ha? not proeured a forfeiture of the charter. Accord- 
ingrtp/Our view,of section 5239:, two results, in no respect dépendent 
upon each other, may foUow the making of an excessive loan; that is to 
s^y, the comptroller may, if he thinksproper, proceed to bave the char- 
ter jrevoked, alleging the excessive loan as a violation of law; but, 
wh€!ther he does so or not, a director of the bank, who knowingly par- 
ticipâtes in or assents to the loan^ may be compelled to make good what- 
ever, damage resuite, to the bank froip making the same. This seems to 
us to ;be the obvious meaning of the law. 

Failing on the proposition last mentioned, that the action is statutory 
in the, sensé above indicated, counsel for the executrix next insists that, 
if tl^^ right ©faction is npt statutory in that sensé, then the remedy for 
the alleged wrongful acts is in equity, and not at law, and that the de- 
n^urrer .should he sustained for that reason. This we regard as the most 
imppritant point presented for considération, 
.. Under statutes jmposing a li^bility on dirçetors or stockholders of cor- 
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porations without prescribing the form of remedy, the question bas fre- 
quently arisen whether the appropriate remedy was at law or in equity; 
and the décisions on that point hâve usually turned on the nature of the 
liability imposed, the difficulties standing in the way of the enforcement 
of the liability in a strietly légal proceeding, and on other considérations 
of a similar character, Thus in the case of Hornor v. Henning, 93 U. S. 
228, an act of congress authorizing the organization of savings bànks in 
the District of Columbia provided, among other things, that, "if the ia- 
debtednéss of any company organized under the act, should at any time 
exceed the amount of its capital stock, the trustées of such company 
assenting thereto should be personally and individually liable for such 
excess to the creditors of the company." A suit at law having beeh 
brought under this statute against several trustées of a savings bank by 
a single creditor, the court held that, notwithstanding the literal read- 
ing of the statute, congress did not intend to make the trustées liable be- 
yond the debts of the bank which it failed or refused to pay, that the 
act was intended for the common benefit of ail the creditors ot the bank, 
and that the liability of the trustées for an excessive indebtedness at any 
time created was in the nature of a trust fund, in which ail the credit- 
ors were entitled to share in proportion to the amount of their debts, so 
far as it might be necessary to resort to the fund to pay the same. View- 
ing the statute in that light, the court further held that the remedy for 
its enforcement was in equity rather than at law, inasmuch as it was 
necessary to take an account of ail the liabilities and assets of the bank, 
to détermine to what extent it was necessary to resort to the fund in 
question, and for the further reason that a proceeding in equity would 
avoid a multiplicity of suits, and prevent one creditor from absorbing a 
greater portion of the fund than he was entitled to. In the case of Stone 
v. Chisolm, 113 U. S. 302, 5 Sup. Ct. Rep. 497, which was a suit brought 
to enforce the sapae kind of statutory liability last described, the doctrine 
announced in Homor v. Henning was applied and reaffirmed. It ivas 
also held in the case of Crown v. Brainerd, 67 Vt. 625, under a statute 
making the directors of a corporation liable to its creditors for any Ibss 
resulting from their "incompetency, unfaithfulness, or remissness in th* 
dischargeiof their officiai duties," that the remedy for the enforcemeni 
of the liability was in equity, beeause the remedy afforded by that forum 
would be more "complète, convenient, and comprehensive,"and becausé 
the machinery of a court of law was not adéquate to the enforcement of 
the liability in an équitable manner. On the other hand, the right to 
sue at law bas been sustained in a class of cases where the liability im- 
posed was of such a nature that it was thought to be conveniently en- 
forceable in a légal proceeding. In New York and Missouri, and per- 
haps in some other states, it is held that an action at law will lie under 
a statute declaring, in substance, that if a corporation becomes dissolved 
leaving debtS unpaid, the persons then composing it shall be individually 
responsible to the extent of theii' stock. Bank v. Ibbotsm, 24 Wend. 479, 
(opinion by Nelson, C. J.;; Perry v. Turner, 55 Mo. 418, (opinion by 
Naptoji, J.) In Maryland and lUinois it is also held that a suit at 
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law wiUilîe laiîjderia stàtute making/stoékhoMérs lîatlè, tô the estent of 
,their stock, foraJli debts contracted prior to the tiûie the whole amount 
of the capitaliSi paid in. : Culver v. Banh, 64 111.. 528; Matthews v. Albert, 
24 Md, &27;i:j!Vo»^mv. Jo/iîisow, 34 Md, 486.' 

Our conclusion iSithat,rfor the purpose of deterniining whether an ac- 
tion at lai/v will lie in thé case at bar, considération- ought to be given 
chiefly to : the question whether the remedy at law, as compared with 
therewedy inequity, is as convenient and adéquate, and not more bur- 
densçme to the party proeeeded against. The suit before us is to recover 
whatever daraages the Fifth Natiional Bank maiy bave sustained in con- 
;8equence of excessive loaris knowSngly made ofc'assented toby thede- 
fendant's testator, while serving in the capacity of director. The suit ie 
by a receiver duly appointed, in whom are now vested ail clainis of the 
bank; and, as whatever injury resulted from making the excessive 
loans iu; question was a damage prima rily done to, and recoverable by, 
the bank, it is not apparent thàtany stockholdér or créditer of the insti- 
tution càn maintain a suit against the executrix for the alleged excessive 
loians either. durîng the pendency or after the termination of the présent 
action. There is no necessityv therefore, to resort to equity to avoid a 
multiplicityi of suits. 

Furthermore, the issues to.be triedappeartobesuch as can beconven- 
iently disposed of by a court of law.i They are simply whether certain 
specified; loans, made to four différent parties, were made at a time when 
the several parties were already indebted to the bank in a sum equal to 
ofte-tenth of itscapital actually paid in,and whether such loans were know- 
iûgly made or assented to by the testator, and what portion of the mon- 
eys so loaned were lost. We can foresee no inhérent difficultyin trying 
ail of thèse issues intelligently and fairly in a court of law. The case 
appears to be one in which there is no necessity for. invoking the aid of 
a court of cbancery, either because of the nature of the issues involved, 
or to avoid a mulliplicity of actions. The demurrer will be overruled, 
in accordance with thèse views. 

The several motions to compel an élection between causes of action 
iraise merely a question of pleading. In support of the motions, the con- 
tention is that plaintiff should be compelled to déclare in a separate 
count for each excessive loan made to the several parties named in the 
pétition, on the ground that éach loan constitutes an independent cause 
of action. On the other hand, it is contended that plaintiff is^ntitled 
•to state the aggregate amount of the excessive loans made to each party; 
and the damage resulting therefrom in each case, accompanying each al- 
légation with an exhibit, showing the dates and amounts of the several 
loans that go to make up the aggregate sum stated in thé pétition. 

We think the latter view is supported by the, better reasons. The rule 
contended foi: by the executrix would xender the complaint very prolix, 
wjthout ôeetiring even to her any substantial advantage. The*'exhibits 
attached , to :the pétition fuliy ad vise the défendant of the dates and 
aœoudts of the: several unlawful loans, and,. in any event, the burden 
wiU-be oiijthe plaintiff to show that the several loans so specified were 
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each roade wîth the knowledge and assent of the deceased director. The 
judgment ultimately reudered in thé Case \<'ill also bar any fùrther pro- 
ceedings oui aecount of any of the l(3ans mentioned in the exhibits. We^ 
fail to see, therefore, how the method of pleading that bas been adopted 
will put the défense to any disadvantage. Furthermore, in view of the 
fact that the statuts créâtes a right of action for making advances be- 
yond agiven limit, we thiiik it is sufficient toaver that loans were know- 
ingly made to certain parties by the deceased director to a given amount 
beyond that limit, which resulted in a loss to the bank, and that no ob- 
ligation rests on the pleader to count upon each loan as a separate cause 
of action. The dates and amounts of the sêveral loans are màtters of ev-- 
idence to bei established at the trial. In support of this view, we may 
fairly invoke the rule of pleading under the Missouri Code, which pèr- 
mits a plaintiff in a suit on a bond or a con tract to assign any number 
of breaches, although they ocourred at différent times, in onie and the 
same count of the déclaration. State v. Davis, 35 Mo. 407. 

Upon the whole, we conclude that the mbtionô to compel an elècti<»i 
should be overruled, and it is 80 ordered. 

MiLLBB^ Justice. I fully concur in the foregoing opinion. 



Campion w. Canadian; Pac. Ry. <3o. 

(Oireult Court, N. D. IlUnois. September 29, 1890.) 

CJlKBIEB OP GtoODg— IiIABIMTT FOB LOSS. 

Wberé a carrier, after informing the owner of goods delivered to* It for trapsi- 
portation that they will be hçid fit place of receipt tUl the frei^ht charges are pra- 
paid, ships the goods without payment, and without notiœ to tue oWuer, it i» Uàble 
for damages resulting from such prématuré SbipmenU 

At Law. 

John S. Oooper, for plaintifif. 

Wcdker dt Eddy, foT deîendaai. 

Geesham, J. Having determined to remove from Chicago to Seattle 
with her family, (two daughters,) the plaintiiF, on May 14, 1888, visâted 
the office of the défendant to arrange for the shipment of her fur- 
niture, books, pictures, clothing, and other household goods. Tbe de- 
fendant's agent agreed to receive and forward the goods, and informéd 
the plaintiff thïit from Chicago to St. Paul they would be càrriedover 
the Chicago, St. Paul & Kansas City road, thence to Vancouver over the 
defendant's rûad, and thence to their destination by the Northern Pacific 
Navigation Company. The défendant knew that the plaintiff desired td 
téceive and care for her goodg when they reached their destination, idnd 
that sbe expected to start on her journey that day. After delivering/hèr 
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property at thfe freight dépôt of the Kansas City Company ,at Chicago, 
and receiving a mémorandum receiptifor it, the plaintiff.went to the de- 
>fendant's office, showed her receipt, and was informed that an agent of 
the défendent was at the freight office of the other company, expecting 
to meet her there. The plaintifF went, to the latter office, and met an 
agent of the défendant in company with an agent of the other company, 
and was informed hy thera that her goods would not be forwarded until 
the freight charges, $105, were paid, the régulations of the défendant 
requiring payment in advance for carrying such property. Having 
but $75 with her, the plaintiff left, gaying she would return in a day 
or two with iponey enough to pa.y.the freight bill; but before leaving 
she handed the receipt to the defendant's agent, who promised to bave 
a bill of lading ready for her. Two days later the plaintiflf again called 
at the defendant's office, and informed a f^clerk or employé, he being 
the only person présent, that she was detained by the illness of one 
of her daughters, and some business matter, and that her goods would 
hftVe to. remain in the freight house for the présent, The employé said 
he supposed that would be satisfactory, and that he would infomi the 
defendant's freight agent of her situation, which he did. The plaintiff 
then went to the freight office qftho Kansas City Company, and informed 
its agent of the cause of her détention, who told her that, under the cir- 
cumstances, her goods could remain where they were without storage 
charges. The following week the plaintiff again visited the defendant's 
office, and informed its agent that she was still detained at Chicago by 
the illness of her daughter; and some days later the plaintiff had an 
opportunity to ship her goOda tô Seattle over ànothèr line, at a lower 
rate, in a car which had been obtained by a friend, his goods not fiUing 
the car. The plaintiff accordingly went to the Kansas City Company's 
freight dépôt for her goods, and was for the first time informed by an 
agent that they had been forwarded the evening of the day she deliverèd 
them, and that he had not notified her of the fact when she called be- 
ifore, becâuse he did not then know of the shipment. The plaintiff im- 
mediately went to the defendant's office and asked its agent if her goods 
had been forwarded, and, if so, why she had not been notified of 
the fact. The agent replied that it was true her goods had been 
Bhipped the day she deliverèd them at the other company's freight ware- 
house; that one of the defendant's agents in charge of such matters, on 
hîs own respohsibility , had ordôred the shipment; and that the de- 
fendant had not notified her of the fact because her address could not be 
found. The plaintiff then saw the latter agent, and told him she had 
given him her address, and had seen him put it on his file, and he re- 
plied that her address had been lost, and for that reason she could not 
be notified. The goods arrived at Seattle on May 30, and, no one 
appeai^ing to receivethem, they were stored in a warehouse, and six days 
later Were destroyed by fire. The plaintiff testified that if she had 
known her goôds had been forwarded she would hâve reàched SeatUe 
in time to receivethem, and that when they were destroyed she beUeved 
they were still in Chicago. / . 
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If there had been no agreement or nnderstanding that the goods should 
be held until the défendant 's demand was complied with, the défendant 
would bave been bound to forward them at once, or without unreason- 
able delay; but, having agreed to hold the goods until the charges were 
paid, it was a breach of the contraet to forward them without notice to 
the plaintiff. She believed, aS she well might, that her goods would not 
be forwarded until she complied with the defendant's demand, and that 
she could and would reach Seattle in time to Care for them on their ar- 
rivai. She was prevented from doing this by the neglect of the défend- 
ant to discharge a plain duty that it owed her. Her goods were destroyed 
2,000 miles away, when, owing to the misleading conduct of the défend- 
ant, she supposed they were still at Chicago. If a carrier receives goods 
for transportation, agreeing to hold them until a future date, or until the 
happening of an event, and forwards them at once, damages resulting 
from a bréach of the agreement may be recovered. 

It was dearly the defendant's duty to hold the goods, or notify th« 
plalntifif that it was willing to forward them, waiving prepayment of the 
carrying charges. 

Finding and judgment for the plaintiff for $1,650. 



Mnns et al. v. Nelson et d. 
{Cireutt Court, S. D. Oem-gku April Tenu, 1890.) 

1. C08TOH— RSABONABLBIfBSS— PeINC!1PAI, AND AOBKT— BHIPPINO. 

A custom that an agency. to act for a ship in distress is irrévocable Is invalid, as 
being unreasonable. 

2. SaHB— COHPENSATIOM OP AOENT. 

A cùstom tbat tbe agent of a ship in distress shall receivë in ail cases a custody 
commission of 2}< per cent upon the value of the cargo disoharged, and an attend- 
ance fee in the discrétion of the agent, is void as to the atteudauce fee forwant of 
uniformity, but valid as to the commission. 
8. Vbbdict— Attobnets' Febs. 

Where a défendant bas acted in bad falth, and has been stnbbornly litigioua, the 
jury may allow plalntiS an attorney's fee as an élément of damage. 

At Law. 

This was an action by A. Minis & Sons to recover for services as ship 
agents. The jury found for plaintiff in the sum of $4,316.78. 
Chiskolm Erwin and Wm. Bignon, for plaintiâ's. 
George A. Mercer, for défendants. 

Speeb, J., (praUy charging ihe jury.) This suit is brought by A. Mittis 
& Sons, for"$5,573.45, besides interest from the 16th day of December, 
1887.' This suni is made np of several charges, to which the court will 
presently refer j'ou. The plaintiffs are commission and shipping me»- 
chants and brokers in Savannah. The défendants are owners of the 
British steaiu.'Ship Naples. The plaintiffs were the agents or ojnsignëea 
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bf'the Naples for ttie gênerai and ordwary purposes of its voyage to this 
port.i ;They.were charged with, the usual duties.incftnibent upon ship- 
agwitajn référence tx) a steam-ghip, Jike the Naple&^to be loaded at the 
port ofSavsannah.with a cargo ;for a fpi;eign port. For; that' agency t^ey 
werë paid a stipqlated sum, which i? in no sensé a matter of controversy 
here.'î.i Pending thç ladingof the ])fap]es, afc 6 p'clock in the evening of 
thë' 6th day of.October, 1887, a ^re broke out in the cargo. From that 
moment itbe, Naples was a ship in ^istress, and the plaintiffs. insist that 
they iwenôiemployed ;tO: act as th^ agents fpr the Naples with référence to 
iher diettessed condition j that.there.^as a new oontraiCt, entirely distinct 
aodïdlffeïeat from th^ o^dinary contj'act of agency \?hiqh,they hadbeen 
performing; . and that a? such agents for the ship in (jiistress they are en- 
tiljled'y underthe façt^of the qa^e, t(Q th^ sums foi; wbiQh they bring this 
«aiitiunder the déclaration setting ont thèse fact^. , r,Thçi_ défendants tile 
the plea.of gênerai issue. Under thi^ plea they.deny tivat;the plaintiffs 
«•ère tiloir agents in theisçnse whiçh/lthe: agents can^ciiarge commission 
ft»r ithe:0WStQ4y Qf;^':vçssel,i ox in ithis case for the eustjody of a cargo 
of a ship in distress. They insist that if Minis & Sops l^egan, under 
any kind of authqigfc .tp iaçt;?^ :§i^h, agen^,,|.^jt,g^^hoyiîiy was, re- 
voked. They say that there is no provision of law of custom for the 
charges of the plaintiffs, which they insist are exorbitant. This déniai 
extends to ail the charges in the déclaration, to ail the demands of the 
plaintiffs, — the demand for custody commission, for attendance fées, and 
attorney's fées. The ^défendants admit that for any actual services A, 
Minis & Sons may havë rendered they may be èrifetled to recover a small 
amount, which the cqunsel, for the défendants, in his argument, said 
should riot excéed if? SOi They are hot entitlèa,'lBë défendants insist, 
to recover the sun^sueidfor, oranythinglikeit. IThe^tems of the,plf|ii^- 
tiffs'deïnand are as follows: To attendance as shlp-agents for the vèssél 
in distress atand after the fire, October 6, 1887. îf^t^J to commissions 
viior the ear&)and custody of cargo of the steam-^hip Naplps, 2i per cent. 
<)'4;the value of the cargpi— $17:2,671:,12',-^$4,316;78; which aggregate, 
$S,0B6.78. They then insist that th«y are éntitléd.;to recovèry attor- 
neys' fées, for the unwarrantable and litigious apîrit which they say the 
'defehdahts'hav'e sio\yri'iii this casp,; which attorçiéys' fées they prove to 
be, in case they are recoverable, $506.67, or lO per cent, upon the 
amount which they insist they should recover. They insist, fnrther, 
iÛilit-if 'tJaÈy;are, not.entitled to recover rthese precige sums they are^ en- 
titled to i^ÇQ.yçr what the proof shows their services arç-worth, — quantum 
mcrwit, or as much as they meilted. .<., lu, v 

The prominent feature in the case of the plaiiUtiSsis their averment 
that there is in the port of Savannah a usage or custom which is of suffi- 
•cmtiit authPîity in a cojiirt pf justice to justify their',,demands, Their 
definitioq of that cuatoioiàs asifoUo^g: Theyinsipti^nd offer proof to 
.'«bPW^i^thMilf the agent. or ^hip-hrpker profierg his gervipes toithe master 
or ipt|»«ejpeîson incpjitroipf a fhipiadistress, or if, uppn^^l^e;^^^^ 
q6 the Efifastec or other pejcspp in .cpntrpl, the- agent agrées to: apt, in either 
.«aspj.fcbe ftgency is.epwpJetftj that jt lis nqt onlyi çpmplete, l>\it that it is 
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coatinuous uQtii the matter is endèd, and !b not revocable^HÎ Tbeyïulv 
ther define the custom to authoiize a charge for attendance îd pifoportron 
to the services rendered, which charge is testified to be discretionary 
with the ship-agent; that the custom authorièes thèse charges, — the at- 
tendance fee, which is discretionary; the cùstody commission for the cus- 
tody of the cargo, which is 2i per cent, xipon its value, and 2} per cent, 
upon ail disbursements for the ship. It is well, however, to consider at 
this point that there are no charges for disbursements hère, and there- 
fore we are not to consider disbursements in this case. Thèse are the; 
features the plaintiffs insist appertain to the custom. Now, whatisa 
custom? A custom is an unWritten îaw, established by long usageand 
the consent of our ancestors. Usage is the légal évidence of the custom i 
It may be further defined to be; usage which bas obtained the force of 
Iaw, and is, in truth, the binding Iaw within a particular district or at a 
particular place aa to the persons and tbings which it Concerns. Now, 
it is for you, nnder the rules of Iaw which I shall give you, to déter- 
mine wbether there bas been shown in this case such usage,— 'that is, 
the use and practice of the trade, the shipping merchants' trade, — 
which usage has obtained the force of laW, and is binding Iaw within a 
particular district or at a particular place, to-wit, the port of Savannah, 
as to the persons and things which it concerns; that is, as to the ship- 
agents and the owners ofships which ply to and from this port. Now, 
before a custom or usage can be of the binding force of Iaw, it must be 
shown to; exist by proof, and this proof nlust be made by the person 
seeking an advantage under the custom or usage in this case. Of course, 
you understand that the plaintiffs are seéking an advantage under the 
alleged castom hère, and therefore they must show by proof the exist- 
ence of the custom. Now, what else must the proof show? First, it 
must show that the custom isj certain» If the proof leaves tbe custom 
uncertajUj either as to the fact or as to its effect on the matter with 
which it is related, it is void asadustom; it is a riuility; and nothing 
can be taken- under it. Beeàusè the court advises you, however, that 
thé chstohi mùst be shown by the proof to be certain, yôu inust not, 
understand that it niust be used by eyérybody, ànd at^ll'timies; it 
must be'certainly shown, however, to be the customj^the gênerai, usage, 
of the trade at this port. Again, the custom must not only.be certain, 
but it must be reasonable in itself; and whether reasonable or not, is -not 
a question for the jury, but that is for the court to décide, and instrUct 
the jury. The custom must hâve existed from time immémorial.. If 
any one can show its begjnning it is no good custorp,,,, Again, ihe, cus- 
tom must be continued, vvjthout any interruption, for an interruption 
wUl eause a temporary cessation of the custom, and the b^inning woûia 
be remeihbered, and therefore it would not be from time immémorial. 
Any interruption of the l'ight is meant, and not its actùkl practice in ex- 
ceptional' bases. If thére wa8 a distinct and gênerai abandonment of the' 
right, ùiïdér. the facts of such a cnstom by the tradé.at thisfport, it wpvilci . 
cease to pj|(ist. Now, whatis tjie main objeçt and use of a custom of this , 
charautec?:' :Xt is, gentlemen^ to interpret and make plain th« inténtibi^ ' 
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of the partie» h*hicb may otherwisé be undeterrained,-*-that is, tincer- 
tain; and toàscertain the nature ahdtextent of their contracta, — contracta 
arising not from express stipulations^ that is, express contracts, but from 
acts of a doubtful character, or from implications and presumptions. 
The use of a custom, I may illustrate to you by the facts of this case: 
If, when Mr. Minis went aboard the steam-ship, there was a distinct 
express con tract between him and the master to pay a certain sum, that 
would end the matter; but if he went to report to the master, and the 
master accepted his services and took his advice, and he went forward 
and rendered the services of a shipragent to a ship in distress, and there 
was no précise, definite, express contract between him and the master, 
tben the nature of the contract between the agents and the ship-owners 
toust be determined by the custom, if there be suoh custom. To en- 
able you to ascertain what really was their contract, under the circum- 
stancés, you must consider the custom of the trade at this port. If the: 
custom is otherwise sho*n to be definite, certain, unitorm, reasonable, 
ipimemorial, and to possess the other requisites to which I bave called 
your attention, the entering into the pontract would be a part of it, and^ 
the jury would be justifiéd in holding that the parties acted in view of 
the eu^tom, whether they both had the custom in mind at the time 
or not. 

, Now, do the fects showsuch a custom? Upon this subject you must^ 
remeraber the testimony of several gentlemen who testified hère as wit- 
nesses. You remember what it was. The testimony which the court, 
l^Qwever, has in hand wàs offered by the défendant, and it is the testi- 
mony of a witness who seems to be.an expert upon this gênerai subject; 
and the court, as is the practice in our court, will read you what he testi- 
fi-es,: This is Mr. Gourlie, who testified asfoUows: ■':-' 

' "lam a meinbèr of the flrm of Johnson & Higgins, averàge adjusters and 
insutance brokers. Tliat ârm has beSn éngaged in such business, I bélieve, 
sçme forty years; and IhaVe puraued the business of average adjusting some 
twenty yeafs. 1 bave a familiarity wlth the manner in whiph gênerai aver- 
age adjustmVnts are made ,up, and the charges allowed in them; and if a cua- 
tbdy commission is one of the charges in the accounts.submitted to us as ad- 
justers it is 'the custom in this port to allow such custddy commission in gên- 
erai average. • Accordihg to the usage of this port the percentage of such 
custody commission varies, running from two and one-half per cent, upon 
the; value of the cargo discharged, which is the rate flxed by the régulations 
of the ciiamber of commerceas one of the charges of this port, down in some 
cases to one per cent, upon the value of the cargo discharged. The çustody . 
commission dépends upon whether a cargo has been discharged from the ves- . 
sel -in distress. If no discharge has occurréd, there is no èuStody commission 
chargeable; consequently in the adjustmènt of such caàes We do not hâve to 
deal with such an item. A custody commission, or charge for the uare of 
cargo discharged in distress, is, I believe, custojoaary in this port. We hâve ' 
adjus^ed averagesin our office wherein appeared analloiYanceof çusto^ycom-', 
mission to the consignée of a yessel in Sayannah. Irecall several such cases, , 
i^ ekchl ças^of which the custody commission was two and one-half percent, 
upoii thé valu© of the càtgo discharged iii distress. I ean rçmembër a!t ièâst 
flve case» within the past' flve years whëre a custody commission of two and 
ane-hftlf per centi bas been allowed to the consignées in the port of Savannah. ' 
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À custody commission prevalls in ail tlie porta of the' United States, bo far as 
I know. The peroentage of commission varies. Two and one-lialf per ceht. 
is the prévalent rate in Philadelpbia, and tbis rate prevails, to the best of my 
knowledge, in more of the ports of the United States than does any other rate 
of commission. It is a more gênerai commission than ia anj other rate of 
percentage. In Charleaton, also, the usual commission for custody is two 
and one-balf per cent. Tcan also recall cases at Norfolk, Va., Halifax, N. S., 
Nassau, N. P.. St. Thomas, W. 1., and'T'ayal, in each of which a custody 
commission of two and one-half per cent, was charged." 

This gentleman was a witness for the défendants, and as it is not 
contradicted the défendants are bound by his évidence. The court 
reads it, as it shortens thematter. The court states to you that if you 
believe the testimony of that gentleman, Mr. Gourlie, you may well con- 
clude that there is a custody commission of 2è per cent, on the value of 
the cargo of vessels in distress, when the cargo bas been diseharged, 
wbich custom exista at the port of Savannah. While there is some littlo 
variation in particular cases in référence to the charge of 2è per cent, as 
custody commission, there does not seem to be a;ny différence of opinion 
among the witnesses at ail about the existence of the custom. 

The court charges you further that if tbe custom is of that charac- 
ter that it would prevent a ship-owner from revoking the agency, 
then it is an unreasonàble custom, in that respect, and in violation of 
the several principles Of the law of agency. The power of an agèiit 
may be revoked at aiiy time by the principal, without notice; but' if 
the agent in the prosecution of business of his pripcipal bas fairly anc( 
in good faith, before notice of the revocation of his power, entered into 
any engagements, or has incurred any liabilities, the principal will be 
bound to indemnify him. Now, you understand that announcement 
of the court. , If it be true, as testifiéd by the witnesses hère, that the 
custom prevents a ship-owner from revoking the agency of his agent,, 
that custom in that respect is unreasonàble, and has no légal force. It is 
true, however, that where the agency is revoked it would not deprive the 
agent of a fair compensation for the services which he had rendered be- 
fore it was revoked. If you find from the évidence in this case that the 
agency was revoked, the plaintiffs would not be entitled to recover thé 
full àmount of their demand, but they would be entitled to recôver a fàii* 
compensation for the services they had rendered; and, if they suffered 
loss because of any engagements which they had entered, or upon àny 
liabilities they had assumed, the principal would be bound to indemnify, 
them for the losses. The important question hère is to détermine whèther 
the agency wâs in fact entered upon, and,, if entered upon, was it in fact 
revokgd? Had Minis & Sons entered fairly upon the agency of theNaples 
in distreas? That you will détermine from ail the évidence. You will 
remember the testimony of Mr. Minis upon that subjeçt. It is not neoes- 
sary that the court should go over, that matter again with you. The; tes- 
timony pf the défendants' witness, Capt. Rulffs, is as follows: , .. t ; 

"When I stood amid-ships, the captain of the Resolute aaked me it I tiitléé 
any agreement with tbe tug-boat. Same time Mr. Minis camé up. Tbe uéxt 
tug-boat came tbeny and I asked Mr. Minis what we were going to pay^émi,' 
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^di feB^^i^ $20; Bejç j^iipvïi(i+ Mr.. Mif'W' ^■^P tb^ agreefi eijt fïy ith the„ aecond 
tijgg^qatiat 82Q(.p?^,hçiijr. We «(sit^ th^.firs* tug-b9at„,t)flt it woul4 POt 
Jif^% îîftjiiagrp^Qlïf, . Mr.i Jâini?» jSaidl, he would trj; and get it for $20 per 
ho^t^., Mi\ Mini8ii<?lçl,;n'e to eut holfis j^ tbe deçk pp tlie port side. Thçre 
Tuyère jfipe lioles c^t.j ,g^)(giç|çS:WereAtJ^r« àll night. Ijoles were eût in the 
niorning tq put the bp^edo^OithTough tliedeck. Ip'ire hpttest between the 
main and fore hatc^efi. î^tVthetime of the flre I knew ship'.was consigned to 
]^ims 4> Sons. ^Mr^Mlnip was ageptof thp sliip at that time. I consulted 
Mm as adviaer, knowing, he was agèptat the time. I i?id i^ot take'agençy 
away until Satiirday morning, on a cable ffora my owners. The stevedores 
cdtnraenced discharging Fridây abôtft 11 A. M; ïhe stevedores were Eeilly 
& Marmelstein. Oh Fridày afternpon Mr. Putnam could not see that steve- 
dores were working rlght. The di^pharging was too slow," etc. 

£Hia itestified further, as I reinember,;a survey was called by Mr. 
Minie at his request.] 
'^When I got flrst citble from my owners, protesting against Chubbs' sanc- 

[Ghiîb'ba; as j'ou will remember, represented the indemnity club, 
whichlclùb ils responsible, iu part; at least, for the losses of the ship.] 

protesting ag'ainst CbnbbfeC sanctîoû 6f Minis & Sons' unjuat charge, I toll 
Mr. Jl'F. Minis that he was nO longefiiiy agent, and that is what I meant when 
I çaid l'revoked the agency in the direct! examination. It was on Haturday, 
Octobér^Stb, that I met M>5. J- F. Miiiis in front qftheCottoo Exchange, and 
^e.Mke^ nae why 1 called à suçyey withoiit letting him know;; and then I told 
hin^ lie w*^i ino loi^ger my agéiïii, and 1 would keep the ship in my own lianda. 
On ï'ndàyi October 7lh, wënt to Minis' oflaoe with Putïiam, ànd he wanted tô 
givé Oiiéàgàncy to ttfetn l!or $3,000." ' 

ITfe^t'jigeo^lftiï'eu, is tbe imateriai testimony of i the captftin upon the 
fapt^i^^towbether or i^ot Minis & Sons entered npon a contract. Mr, 
Minis. I^testifiefi he did. JEIe testified, further, that the ; only matter in 
di^pOjte betviîeen, hîni and t|tie captain or the owners was the ainount of 
hisficômpepsâtiôn; îhat,'he aiways ipsistecl that he was to bave the usual 
chargç^jpf thepprt as jij^tified by the custom; that, by way of compromise, 
at pnë,.tiine,^e agreed itpr^ceive $3,0QP. That proposition was not car- 
ried ,0\lt,,«tlid thterefore is ijo guide, for tljie jury in this case. He dénies 
the st^temen^of the captain that he was ever discharged from the agency, 
bat that the captain threatene<J to discharge hinj if he did not corne to 
his terpiJS. The following , is a letter from the captain io Minis & Sons 
on,thç,^ubje(;t of the pn,çe^ whJch is in évidence before.you: 
, "In regard toypur prioBj^ç^agency ofg. S. Naples, Iconsider same f ar to| 
bîghij^tnd, as.lt is prottjsted rljoth _by/my o and by insnrance club, you 

Will hà'é'p to come éohsiderablé.'dôWri in thé tigures if Vou intend to liave the 
buslii^sl' , At ail eVerit^i f wili^ see Joii oh Moriday ; if not; you might favor 
me '#lth 'W reply;' PtrftHfls Mbér'liWstruetions will tirtn up. Until then, I 
feinain^ gentlemen, yours, reflpeotfully, Clemeïns Bui^ÏFs, Master." 

Agàiïi'i êa the lOth Qiûtebér, 188T. he writes : 

I beg to expfèésî flnrprisè »t naVingj éo rt?ply to it, which èommen courtesy 
^iQni^ y^|j|4, seeni to dictatei ^$ii)oe,jlfl^ ^re I. bave li^d n^agent to epnsult 
«;ith,.and I^eelth» tiuie is conijng.wheh 1 flhall need some one. Unless X 
çepeive.aii earlyreply that wff.uld preuve reasoiiable a,nd acceptable, J sball feel 



' MINIS V. KELSÔN. ?7f83 

compellèd tb Içok «l^ewhére in tbe eveab; of my requiring an agent t» cottfer 
witb and to aet for my sUip.; Until then^Ij '^.^i^^'i» gentleFpen,. your^, f aspect» 
tuliy,, . ; ; CLBaiENsBux,FFs,,Master.'"î» 

To,tbis Messrs. .Minis& Sons répljedaâ follQws: : , >: . 

"Tour note o£ this date.is at hand. We. did not understand thab yaux 
cQmmuniçatiijn pf tbe 8th inst, qalled for any reply, ioias^nucb a^ you a,8k.efl 
for on^ only in the ^vent o:^ your not geplng us to-day. Bes^klea no i,nqijiir|es 
are mad'e'tberein. We beg to saythat our expérience and adviçe are operi to 
yôU, ànd Wè are rèaay now, as we alwàyk bave beén, tùf ôbntinûe tb fuMl'l 
bur dùties as algfeflts ra ifeiidering yotf as well as- tbe sbïp and cargo an jr sei'Vi 
îees in odr powe*. -liE you désire to conff r; wilh uaiafei-is cu^tomary for a malâ- 
ter tb-dowith bis agéBtB,dmr tinsiB and,judgment areat your disposai, ? no 

Your^.-Tespeçtfully, . ;,, y-,-, , , :. in,- :, ArMiNis &.So^.!' ^ 

Thatigeritlètnenvialheçorrespondenoe npontheSubject. You miust 
take'that' correspondenceV and ail 1,be ûther fact«îin;{hè casei,! and de^ 
teriBiUe'fftotn it whether or nbt thêîagency wms revoMéd.; T,î the corrè- 
sponidenbé stbôd alone, and rinsuppoifléd by ahyiother evidicnce, it would 
ishbwthat thea^èbey wa8'i?evoked,;asi:a inatter of là\r,-notwithstandiïig 
Mèfisr&'Maais'&î Sons? opinion itbat they were^slàll;tfae agents bf the shi^'. 
TbeyiM<yfoKtbàtopinioit'tipon.that fôatiireoftbecustoffliwhichhas.beéfi 
testified^toby thé Jnritnesses hère, wbich featareiqinvalid» Buit tbeleîtters 
did fiotistandalonei They ihast be consideried in connection with ail tbfe 
btterAets o£tthe)ease;> î'Yoa imu^ibéarih voààâ thé,tîîstiibonMiof;iMB. 
JMiïis.tbat.the «apfain was iCOTiBtantlygoÎHgiQjhis bflaeeîtoicon^ 
iifcîreference' toi tfeerbuMnesSïérf' tbesbipv àndjinJviero of the icoiifliot be- 
iweeà thei èaplâinfand;Mr4,Mïnisf yoiirmaM dèteçnriiiiÈ Whethei?or, mot 
jMrirMJnis' testimony is bredibie, and^ ifçredlblèj bow far it.wjll belp 
y^iAi'im yoor deèiéifam as toi iHrhètheriot'noiitheàgenéylfwas revcikéd. ; i 

Aa-œryïmpdrtàaitmattérdepeEds upoli the telègramfif tbejiytlLqf rOotb^ 
ber; fBomtheowBera'ôf the vteasel to tbe captain, the-mààterof theveèsel, 
wbd are tbé défendants irr this case. Tbe firej yo\i will remember j itook 
jplace on the 6th,and ail bf ibis dorrœpondencé and negotiations wereipMid^ 
ing and carried on in the period between thé 6th ao^ the date of this cable, 
wbiéh iaifhe l,7tb. ;: It is in évidence that the défendants wereaidvised 
of <fche oonditionF bf ? affa&s bere by the master. They tinderstood.?that 
Minis & SôBS were Standing oût for the custody commission. They hâd 
instructed.the master torefaseto agrée to the custody commission, i iWith 
that knowledge, on tbe ITth of October, they send this cable to Minis 
& Sons: ■'.■;■/, :;; ..: ., ', ■:■.' ;i: i:,/: 

"Prlvate; donfldential. Consider abip's' interests. End voyage at Savawt- 
nah, fpi'wttrdj'ng sound and partialjydam^ged cotton tq destinatipn, rel^^iloving 
freight, in gênerai ayerage adjustçd America. Wirjejyqur opinion," ,. 

Nowjitiis the dutyof tbe court to construe-tbisLcableto thsjBryi; jlt 
was réceived afterjias I haveisaid, the controversy was fuUy uridwisiioodi, 
or afterthey hadthe; opportunity of fullyi undèrst^nd^p the eont»oy«r)3y 
and its features as it existed hère. They send ibis csomi '* Priviàteî- = coii- 
fidéntiaL" : Isithàt addresséd, gpntlémen, toonètrho is not thteagçiit bf 
theship?; Whatri^tiWOHld they -bave to setida privaté and confident 
làal cabb to'aneafKÎid was iiot -an agent ^of the.shjip? .•^Goasiderjsëip's 
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interest." Who is to consider the ship's interest? The agent, of course. 
<'End v^àge at Savannah." Wbat voyage? Why, the voyage on which 
the NàlJlès was then engaged, — the voyage to Savannah for the cargo of 
cotton, and the voyage from Savarihah to destination, where that cotton 
was to bedelivered. "End voyage Savannah, forwarding sound and par- 
tially damàged cotton to destination. " That manifestly refers to the cot- 
ton of thérapies, — that portion which had beeil left intact and sound, 
ànd that portion •which had been damàged. "Claiming freight in gênerai 
average, adjusted Aiperiça." That means they mwst go on and adjust 
thegeneral average, just asa ship-agent would do if his agency had never 
been terminated, aecording to the American rule fixing average. " Wire 
your opinioh." It is impossible for the court to hâve any other opinion, 
or to give yoii further instruction, on this point, save that this cable- 
gram ratifies, luUy and completely, Messrs. Minis & Sons as the agents 
for the ship in distress; and, if that be true, and if it further be true 
that a custom existed at this port by which they were entitled to charge 
2i per cent, custody commission, Ûiey would be entitled to make that 
chargeai i The court ch&i^es you further in référence to this custom, that 
the charge for attendanoe fee is not shown to be universal; the testimony 
of the witnesses varies upon that point. Sometimes it is charged, where 
the gênerai custom is employed, some of the witnesses say, sometimes 
it.is not chaiged. This, thereforé, does not possess the feature of 
uniformity and univer^lity which makes an attendance fee a custom. 
No custom, also, can be gôod where ail the discrétion is on one side. 
In; any event, the plaintiffs are not entitled to an attendance fee in 
thië case. The court charges you further that if you believe from 
the évidence, and itt- view of ail the directions which the court bas 
given you upon the subject, that no such custom existed in Savannah, 
in that èvent Minis <fc Sons would be entitled to reeover what they 
œerited'in this case; but, if you find your verdict upon the custom, 
you pay no attention to the count in the déclaration, which makes a 
demand fbr a sum in proportion to the merit of the services which they 
hâve performed. If you find underthe custom you should find 2} per 
cent, upon the fixed value of the cargo, which the court understands from 
the courisel is $4,316.78. There is one further feature to which I wish 
to càll your attention, and I charge you at the request of the counsel for 
défendant; the expenses of Utigation are not generally allowed as a 
part of the damages, but if the défendant has acted in bad faith, or 
hasjbeen stubboruly litigious, or has caused the plaintifif unnecessary 
tfouble and expense, the jury may allow the expenses of litigation. The 
jury are nbt obliged to aïlow attorney's fées; it is optibtial with them. 
cBefore thejiUiiy can allow attorney's fées, they must fird find that the dé- 
fendant has àcted in bad faith; second, that hè has been stubbomly 
litigious,' or has^used the plaintiff unnecessary trouble and expenseï 
If you ônd,lthenlpfre,. gentlemen, that the défendant has acted in bad 
faith, or haaîbeen'stubbornly litigious, or bas caused the plaintiff un- 
necessary trouMe and expense, you may consider attorney's fées as an él- 
ément of your finding, and, if you do, it is agreed that 10 per cent, of 
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the amount of your verdict, which you will otherwise assess, would be a 
fair and proper recovery for attorneys' fées. If you find that the de- 
fendants bave acted in good faith, and hâve not been stubbornly litig- 
ious, or hâve not caused the plaintiffs unnecessary trouble and expansé, 
the plaintiffs cannot recover attorney's fées. If you find for the plain- 
tifis, your verdict will be: " We, the jury, find for the plaintiffs the sum 
of , with costs of suit." If you find for the défendants, your ver- 
dict will be: "We, the jury, find for the défendants." 



Uotted States v. Leopold ei ol. 
{DixtrUA Cfnurt, D. Colorado. Ootober 20, 1890.; , 

OsnaNAi. Iiàw— Costs. 

A défendant wbo bas been discharged by the oonunissioner on preltmlnai7 ezam- 
inatlon, and U af terwards indlcted and convicted on tbe same charge, «bould not 
be taxed witb the oosts of the ezamination bef ore tbe commUsioner. 

At La^. 

John D. Fleming, U. S. Atty. 

Bobt, J. PUkin, for défendante. 

Haixett, J., (praUy.) There is a case pendîng in the district court 
in which I stated to counsel that I would express an opinion, which per- 
haps cannot be entered of record until the district court convenes. The 
case is U. S. v. Leopdd, in which there was a conviction for using thè 
mail in seriding lottery circijilars. The parties were arrested several times 
before a commissioner, and upon some of the charges they were dis- 
charged, and upon others they were held to appearin the district court. 
When the cases came before the grand jury, they found bills in the cases 
in which the prisoners were discharged by the commissioner and in the 
cases in which the prisoners were held by the commissioner, and upon 
arraignment they entered a plea of guilty upon ail such charges. There- 
upon the clerk taxed the costs accruing before the commissioner in the 
matters in which they were discharged by him, and also in the other 
cases. There is a motion to retax as to the costs made in cases in which 
they were discharged, and I believe that motion to be well founded. It 
seems to me that as to the costs accruing during an examination before 
a commissioner, if the party be discharged, he cannot afterwards be held 
for those costs, although on the same charge the jury may subsequently 
find a true bill. The costs will be retax ed, when judgment can be en- 
tered in that behalf, so as to exclude those which were made in the 
charges upon which the prisoners were acquitted ou examination befdre 
the commissioner. 

v.48F.no.ll— 60 
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'HtrsM'SXmir BoitER-Ooi î>.-'.A*rHÉttsËE-BtjâCîi ^RèwiNôî Ass'n. 
Samb îîi SmmFEED Wate» Heatér & Purifier Co. 

,. {Ç/t^m^ Coui% M. p. MUtfmri^ 

Patents i'otflijV^tibïis-^!MttS-iDHiJMs--^ïi«'MNOBHfcî*fe •'■'■•"-' '.''"'' 

The sewnd claIiftof:Jç!tï(BM patente IÎ6.i8Ô4vl'95viBSï»<lAtigUBVM;18afci*o;A^^ 
Mêler & Co., assignées of Herman Heine, for the comblnatibn, with tbe uppersheU 
of a water-tube steam-generator, of a mud-drum, mounted below the normal water- 
Une, with its feed and outlet passages at the same end of the drum, is not Inf ringed 
by tbe device described in letters-patont No>-849,187, wbich consists of a tubular 
vessel, divided from end to end into two separate compartments, wlth its feed and 
outlet passages at the same end; since, in view of the prior state of the art, the 
former patent must be restrioted to a mud-drum having but one chamber, as sbown 
in its drawings and1»p*ifiç8tiQn8i > -"? :. ;/.^ ' i.i.CiîiU 

In Equity. ^t' ' \ 

Paul Bakewdl, for complainant. 

Lee & J^^,aj^i Fowler <JS: FqwI^^ for ^pfendanta. 

".^ . ' > '1,1 . - . •„ 

Thayer, 'F;'^' This là t feùïtfb^Wffllêged înfrîtigèHQ'^rit of t!ie second 
daim of United States letters patent No. 304,195, issued AugvisV-26, 
1884, to Adolphus Meier & Co., assignees^pf H^rman„|fejn|. ,j^|ié pat- 
ent, as a whole, is for " a new and useful sféâtÊ^^neiàtQrji'^^^^ 
b)' Heine in Germany on May 18, 18oi.'*''Tne'second'cIaim, hbwëver, 
concerning.-which the controversy arises, is>for a,',' mud-drum" in com- 

'Bîûât^'w-A^^fiaî«'8rti^mâip^torj'M?^ 

•'Iclaiif' *' '*' *"' (iy^Ûe mm\n0iifyii,\M'mxij^ 



îng drum oî ^ WsîtéMùBe'^tWfa-SeftMjltbir^ â'm'ddVéf^"tiï,' moùritèd withiii 
said cir<iaMliiè''drum fcattw tti« nÔfiAal *B^-ïiKè, ïHéïèed àntf butlét iJîiSr 
sage» beingat the same end toê the drwtrfrs0that the'ourrént isdpposédt^ 
leçd carrent, and: W: deflouted ; bâckn^arcî /by the ^:ç>piir ouspanti insthe waten- 

Gomplttinant's cotinsel oôntends tKàtttiùeh bftKëlàrigùag'éoïtîie idàîm 
may be ignored as immatèi-iàl, àndaà'toôt imposi'ngàhy limitations on 
the claim. For instance,' 'il ia sàid thiat' thè w6rd'"wàter-1;ube,"as used 
in" the claim j -is unimpiôrtiilit; and dôèâ nôt litaiît' the' patentée' tb thè use 
of a boiler having a watéir-lég; ftlteô, ifràt the coiiclùdirig clause 6^ tbe 
clàim — "so thâ't the curreiit is' oppdsëd' to the feëd' cufrent, and is de- 
'flected backwàrd by the 'ùpward -éiirtènt in the wâïer-leg"-^îs liierely 
descriptive Hiattef, aild^dotes nSo* narréW the clàirà^, îii pther Words, com- 
'plainant'B ôbùnsei construfeS thè^ clftiîii 'precisely as 'if the irivëntor had 
■Sâîdi' •■ ••'•^^-, ■,' ■'■■'■, •■■'■ "■■ '■ ''' '''"■ ■/■^■■' ■■';' '"'""''.'"'' : ':':'■ ',l\\ ''',''":'] 

"I claîtn the combinatito, with the ùpi)er8héli brcirc^lating dïumof any 
Bteam-geneimtor, of ai mud-drum, moàtttedwithlrti^dèti^c'ûIating'àrDmbelbvlr 
tûe nbrmtîf;y«tatflr'ljne, tih« fee^ and otitlet.pasBages -vfrhBreof ase afe the same 
end of the mud-drum." .; , i i; 

Furthermore, as the claim contains no descn^iôh ofth'ePÉiUd-drum 
forming a part of the combination, other than that it is located within 
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the boiler below thô normal Waterrline, and bas its feed and otitlèt passages, 
at the 9?ime. end, it is contended by complainant tha,t it is immaterial 
what the form or construction of the mud-dfum in other respects niay 
be ; that: the second elaiin ;0f the Heine patent is infringed whenever a 
mud-drum with feed and outlet passages at the game end is placed within 
the shell of a steam generatpr or boiler, below the normal water-line. 

If thèse contentions are, tenàble, undoubtedly défendants are severaliy 
guilty of an infringement ; hence the first step towards a décision is to 
settle the construction of Heine's second daim, and this in volves a pre- 
liminary considération of the state of the art at the date of Heine's al- 
leged invention, as well as an examination of his spécification and draw- 

ingS. 

, The évidence shows that mudrdrums bave long been.in use in connec- 
tion with Bteam-generators, for the purpose of clarifying and heating 
feed-waterbefore it cornes in contact with thé shell of a boiler, and thus 
preventing incrustations to some extent, and the too sudden contraction 
of the hot boiler plates, Heine was not tbe first man who constructed 
a mud-drum, or who located such a devioe within the shell of a boiler 
below thejiprmal water-ljne, and hence ie not to be treated as a pioneer; 
inventor. , On: tbe contr^ry, this particular field of invention seemg to 
hâve been, well; tilled beforeheentered it. In 1866, Trotman, an En- 
glish inventor, devised a mud-drum, or " feed-box," as be termed it, for 
use in the interior of stetim generatorsor boilers. Trotman's device 
consisted of a box, divided by a horizontal diaphragm into two compart- 
nients, — an upper apd lower,^-which box was placed within the boiler 
below the normal waler-lipe, The lower compartment was subdivided 
into a middle and two end compartments,.the latter of which were con^ 
nected by pipes. The feed-pipe passed through the top or cover of the 
box, and through thei diaphragm into the lower middle compartment, 
where it discharged; feed-watçr, which. flowed, first, through holes pro- 
vided for that purppse intp one of the lower end compartujeuts, thence 
through pipes into the other lower end compartment, thence through 
holes in the diaphragm into the upper compartment, and thence through 
holes in the top or cover of the box, inimediately coutiguous to the 
feed-pipe, into the main cavity or circulating drum of the boiler, Tlie 
feed-box in question was so arranged that it might be taken out of the 
boilerand readilycleaned by removing the cover and the interior dia- 
phragm and pipes. Vide English Letters Patent No. 1890. Trotman ap- 
peara to hâve utilized whatever advantage is gained bj' placing the râud- 
drum pf a boiler below the normal yrater-line, instead of locating it in 
the steam, space or phamber. In 1872 John W. Youman invented an 
appsiratus for heating and purifyjng feed-wqter before it cornes in contact 
with tbei sbell of tbe boiler. His devicç consista of à feed-pipe, bent 
very niucbiinto the^hape of an ox-bpw, and suspended within the shell 
of ^ boile?: *bove: the,, water-line,; both ends of which pipe pass through 
the head-plate of the boiler^: and are prpvided on the «utside with stop- 
coçks, so that one <îail! b©/used to, admit Jeed-wa ter and tbe other as a 
btowroff. Que leg of the pipe, within the boiler (that tQ which the blow- 
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off is attached) has a greater dinmeter than the other leg of the pipe, and 
is perforated near the end or head-plate with numerous small holes, 
through which feed-water is introduced into the boiler in small jets, after 
it has twice traversed the steam space through the bent pipe, and become 
heated and partially clarified. By opening the blow-off valve, the sédi- 
ment which collecta in the feed-pipe is discharged at intervais. Vide U. 
S, Letters Patent No. 132,888. In 1878 J. A. McCormick invented and 
obtained a patent on a mud-drum located within a boiler above the 
water-line, which consista merely of a trough-shaped vessel, open at fhe 
top, and suspended by bolts from the upper shell of the boiler in such 
manner that one end is lower thah the other. This permits sédiment to 
coUect at that end, and be blown ofif at intervais through a blow-off pipe 
entering the trough at that point. The feed-pipe passes through the 
shell of the boiler, and discharges watér into the upper or higher end of • 
the trough, and, after the lattechaa become fuU, the water either over- 
flows into the boiler, or runa into the same through a séries of holes along 
the upper edgesof the trough. Vide U. S. Letters Patent No. 208,479. 
In l88l, Andrew J. Stevens also obtained a patent on a feed-water puri- 
fier and heater. His devioè consistsôf a Water tube or cylinder stispended 
within the steam-generator above the water-line. The inner or rear end 
of the tube is closed by a cap, and the forward end by the hëad-plate of 
the boiler, against which it abuts and is firraly secured. The feed-water 
is discharged into the front end of thé tube by a pipe, and, after flbwing 
the eatire length of the tube, which ia of nearly the same léngth as the 
boiler, passes intd the boiler through a séries of holeë in the upper shell 
of the tube, near the rear^nd. VideJJ. S. Letters Patent No. 240,197'. 
Another patent, granted to Lee and Bell on August 12, 1884, (U. S. 
Letters Patent No. 303,623,) shows a device for heating and purifying 
feed-water very siriiilar to the Stevens' device last lûentioned, and need 
not be particularly described. The Heine mud-drum, involved in this 
case, as the spécification and drawings show, is simply a. box-like vessel, 
placed within a boiler below the water4ine, and has but one chamber or 
compartment. The drawings further show that the mud-drum in ques- 
tion is set on a slight incline, corresponding with the incline on which 
Heine sets his boiler, the rear end of the mud-drum being soraewhat 
lower than the front end. The feed-pipe enters the forward end of the 
drum near the bottom. A blow-off pipe leads from the. drum at its rear 
end, where the sédiment is supposed to settle. An inclined plate is set 
within the drum a short, distance in front of the mouth of the' feed-pipe, 
to partially break the force of the feed-current, and, as fhe inventer says, 
"to prevent the feed-water from stirring up the deposit of mud, etc., 
which collects in the reâr portion of the mud-catcher." A portion of 
the top andend shell of the mud-drum above the mouth of the feed-pipe 
is eut away to some extent, to form an aperture through which the feed- 
water may eàcape from the drum into the boiler, and mihgle with the 
water therein, after it is heated and clarified. 

Heine'a spécification does not contain a Very full description of the op- 
ération of his mud-drum, but enough is said, I think, to show the ob* 
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ject he had in view, and the resuit that he intended to accomplish. 
Thus be says in his spécification that "in the rear portion of the mud- 
catcher the motion of the water will be very slack, at the same time its 
température being above the boiling point; hence said two conditions 
insure the deposit ofnearly the ontire sédiment * * * of the water, 
which is thus deposited in a convenient réceptacle for blowing off," etc.; 
and in the concluding paragraph of his claim he says of the current is- 
suing from the drum that "the current is opposed to the feed-current," 
etc. 

From what is thus said the court must infer that the inventor intended 
to create two currents within the drum, which should flow in opposite 
directions, and oppose each other with some force immediately above the ; 
inclined plate; the resuit of such opposition being to create a body of 
very slaek water, aud thus induce sédimentation behind the inclined 
plate, to which point the incOming current of cold water would naturally 
settle by reason of its greater spécifie gravity,.after its motion was in 
part arrested by the outflowing current of hot water. . That such is the 
practieai opération of Heine's mud-catcher, and that such was his the- 
ory of its opération and effect at the time he devised. it, is further illus- 
trated by the évidence of certain experts who bave testified in complain- 
ant's favor. They say, in substance, that the eold feed current is de-, 
flected upward by the inclined plate, there meets with some résistance 
from the returning hot current, falls behind the plate io the bottom of 
the drum, where it displaces, and forces upward' and outward, water 
that has become heated, and, eventually becoming heated. ia itself in 
like manner forced upward and outward along the upper shell of the 
drum, to the outlet passage at its front end. 

Now, in yiew of the prior patents above described, the court is 
of the opinion that plaiutiff cannot be allowed the broad construction 
of the second claim of its patent, for which its counsel contends, but 
should, belimited, if not to the précise kind of mud-drum shown by 
the drawings and specificatioUj at least to a mud-drum having only one 
chamber or compartment. AU of the prior patents show a mud-drum 
mounted within the shell or circulating drum of a boiler, and thus 
exhibit the gênerai features or éléments of the combination covered by 
Heine's second claim. The idea also of discharging feed- water into a ré- 
ceptacle of some kind located within a boiler, and sufiering it to remain 
therein until it is heated and partially purified, before it flows into the 
boiler, is an idea that underlies the construction of ail the muârdrums 
heretpfore described, including Heine's mud-catcher. That which- dis- 
tinguishes the several combinations shown by the varions patents 
from each other is the peculiar form of réceptacle employed in each case 
tp receive apd refain the feed-water long enough for it to become . heated 
and partially clarified; and it seems obvions that, after the idea of plac-, 
ing such a çepeptacle within the boiler wasconoeived, it became possible 
to construct such a réceptacle in a variety of ways,' by the exercise of or- 
dinary iuechanioal skill, without materially impairing. the effisieney of 
the device as, a water heater and purifier. .:(. , . , 
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. AH Inventor Kk'e Heitie, whô has àaerely changed ttefortni of thé re- 
ceîptàCle'iiStlïerto in usafor receiving land heatihg feed-water, is not enti- 
tleâ toa'broad construction ofhisolaims, but should beilîmited to that 
fcfrmbf réceptacle which hdis spécifications and drawitogs disclose. Bragg 
V. Méi, i21'U. S. 483, 7:Sup,:0t'Rep. 978; ifiter^ent v. Lock Co., 114 
U. S; 85i 86, 6 Sup.' Gt; R«p, IO2I5. feton v. Thompson, 114 U. S. 1, 
14, 5 Stp. Qt. Rep. 1042 j Brmon^Vi- Davis, 116 U 8. 250, 251, 6 Sup. 
Ct.'Rep. 879; Wdlensak v. i?eiA«r*V115 U. S. 94^ 5 Sup. Cf. Rep. 1132; 
Clark V. Manufanturing Co., 116 U. S. 79, 5 Sup. Ct. Rep. 1190. By so 
liHiîti'n^ feis claim,— that îs' to sayj to A mud-Kirum having a single cham- 
beï,-^it is evideiit, I think, that he will realize the full benefit of what- 
ever advanilagè bis spécial fornaof ebnstruotion bas over other Ibrnas pre^ 
viousïy i» usô) and that i» ail'Hé is Ijegitimately entitled to. If Heine's ' 
mud-cnteber opérâtes to béat and clarify feed-water aïiy more perfectly 
thad othet dei'iees previoudy ib usè) it is evidently due, in a great raeas- 
ure, to tbefàot tha,t the incottliag current of cold feed-water is opposed 
withih the drûmi: and jbstabe'vè' the inclined plate, by an outgoing cUr- 
rent of bot watèr, thus créating^a- b^y of comparatively quiet water bàck- 
of the iBidïned plate, and inducing a more perfect précipitation of sedi- 
menti ' In other^words, itisduetd the fact that the feed-water does not 
floW fromi ttfô Inlet to the oa^iefepâssage ata uniform rate bf speed, and 
vrith ri bontinaousiCtirren^; as ia-niôst othei' devicês, but is arrested, and 
bdd iusaspeàsib^ a:» it 'B'iBrè,!iby' an opposing current. This resuit— 
that iato^sa^î'ebe ôreatioQ;<jf oppo&tng cnrrents within thè drilm, wbere^ 
by a greâtet deposit of Bedimeût- is iniducedi — is evidently broughtabout 
by thé'^isë bf tt Teceptacle for. feed-water hfivirig but a single charaber. 
Hence the use of a single chamiber àppears to be matèriàl and important 
in prOdudng the particuiar'i«stiit that Heine had in view, and for that 
reftson it is prdper to read such a litaitation into his olaims. 

As betbrè Shown, the complainatit attempts to bring ail mud-drubis 
within the sôôôbd elaitn of its patent that are located' belbw the normal 
water-lîne,:atid hâve the feéd and'oatlet passs^es at the same end of thê 
drum, regardless of ail otheir ' pecUliarities of structure. It thus makes 
the Ibcatiôn Of the drura and the location of the leed and outlét passages 
the sole limiting features of its second claim, utterly igrioring other feat- 
ureS of Construction that Heine's spécification and drawings exhibitj 
that are essential to produôè the etfect thàt hé had in view. Now, 
inasmuch as the- conabinatiioh df the shell of a boiler with' a mu'd-drunl 
locatéd in thte interior of thé same was old, it ocJcUrs to the court that 
the patentée tras 'not entitled to makethe features àforesaid the sole linii- 
iting features bf his claiin, unless they were at the timé substantiâlly liew 
and useful structural features» In viéw of the prior state of the art, the 
invention is made to consist substantiâlly in the neVs^ location bf the drurh , 
and the fsed and dùtlét passages, if the complaihént's contention is sus- 
tained. But, whatever may be sfiid ôf the iiflpbrtànbé of locating the ' 
drum beïbw the normal water-lineinsteàdof abové ît, it certMnly can- 
nbt b.e pi>e^nd«d'tlïat Heine Was thefirst one to discbversucb âdvàntàgé, 
or to utilize it, because Trotmauj as is abbVe showû, placed his ifeëd-box 
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or raud-catcher in the very bottom of the boiler, and Youman's s^jecifi- 
cation also suggests'theadea-Qt loca^iç'g thetoud-drum below the water- 
line. Neither does it appear to the court that there was anyt'hing sub- 
stantially new in the, ideat,of, locating ibe: feed «nd .oaiiet passages at the 
same end of the drum. The sole object of that method of construction 
was to compel the feed'water to traveree a'suffioientspace'' tobecome 
Ixfiàted aîàd drop it^ ! sèdi^feiit ,befor¥ ît iks dischargéd 'into ïlië boiler. 
With the same o%jéot in view, Youmanj in the feed-water heater and 
ptrifîet'by bim àrivèntedL^^ 

near the front end of the boiler, not far from the inlet Ei^ssagp, so as^ to 
conipelthè feed-water 1» make the circuit of the boiler beforé it was dis- 
charged' intd the Same. The same idea is also involved in Trptnian's 
feed-box. The feed-water makes the circuit of the box and its several 
comparttnentë, and îs discharged jnto' the boiler at about the same j)oint 
wher« it ©nters thç box. 

My conclusion is that the second claim of the Heine pateiit cannot be 
sustained,. upless the mud-drqm that be brings iirlo "conib^nation wilh 
,ïbe \ippw à'beU of a Steam-gsnerator^ be naderstoèd to be à niud-catcher 
embodying substantially ail of the structural features whic&'Ms dïàvirings 
disclose. 

In view of what bas been saîd, âàd the limitatiohs imposed' by the 
-court' <m aÉèinë'S secénd 'fcKiîn', it follé'^s, ' that the «Smith Feed-Wa- 
ter Heàtër''(fe Purifier,* thé'all^d iiïAringing devîce, does not inter- 
fère WîtB^bompIainant^s "patent, tod îts use is not an infringement, 
as chargèd în the billi Sttiilll's héàter and purîfféi', ôr "inud-anim,"à8 
it may bWttehiied, is alstf^pattoted; ' TiâeV. S. letters patent, N'a. 349,181. 
It tJonèiste'ôf a tubulàr Vesbil, neffrly jis long à» the boiler, which is'sus- 
peftded withih the boiléir, and'îs'dîvided from end to édd by adiaphragm 
"into two sepârate chambers or eompartoients. The feed'-water is intro- 
duced iàtothe lower chàVnber at one end. It then flows throu^h ^;he 
lower côriipartment to the far end, rises through holes îû the diaphtàgm 
to the upper chamber, flo^e back through that chamber to thfe enterin'g 
end, and passes through holes in the top shell of the chamber into the 
boiler. It is also provided with a blow-ofî, by which the sédiment that 
coUects in the two chambers can be reraoved. As the eomplâinjant, in 
the opiniott of the court, in'tist bè limited to a mud-drùin sueh as hîs 
spècifiçatioti and drriwirt^ clisc]o!se,--;-tb?,t is, to a drum having but one 
chambei^,^t fdllbws that ëniith'sdévic^Mth ils two chambers is not an 
iflfringenient. 
, The bili wiU be dismissed. 
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Steaens et al. ». Phillips et ciL ^ 

ICireuU Cffurt, E. D. MieMgan. July 7, 1890.) 

1. Patbsts FOB iHVBNTioNS-^WnTDOw BoRBBNs— Invention. 

Letters patent No. 828,080, isau^d October IS, 1885, to John E. Btnart for a Trin- 
dow-f rame screân consistlne of a combination ot four bars, eaota having a longitad- 
iaal tongue on one aide, and a slot at one end to receive the tongue of the contigu- 
oua bar, so that the frama inay be adjusted to fit Windows of différent sizea, ia not 
TOid for want of invention, though the bàra alone are not patentable. 

S. SaMB— iNntINaEMBNT. 

Whilé the makine of anch bars ta not In Itaelf an Infringement of the patent, 
making them with intent to iDombine them aa in the patented devioe ia an infringe- 
mentt 

8. SAmb. 

Sald patent la inf rlnged by a device oonalatlnf; of four bars, each having a tongue 
on the ;n8lde, and a groove at the end for the réception of thé tongue of the contigu- 
oua bar, though the groove ia made square, so that the tongue flts in it lobselyj and 
the union of the bars la seoured bjr corner pièces. 

4. Samb— Patent ABiUTT— Evidence. , 

Wbere the inventive charaoter of a patented devioe la quaatlonable, the large and 
increaainé aalea of the device may be taken into conaideration in detennining ita 
patentabiutj. 

In Equity. On pleadings and proofs. 

This was a bill to recover damages for the infrîngement of patent No. 
323,080, issïied October 13, 1885, to John E. Stuart, for a window- 
frame screen. The object of the invention was stated to be "to produce a 
frame for a. window or door screen in which each of the four sides of the 
same is made of a single stick or strip of wood, and so formed and joined 
as tobe capable of being moved or adjusted upon each other, so as to fit 
any rectanguljir opening, as the interior of a window or door frame of a 
building, whether large or small, within, certain limita, and also without 
regard to the proportion between the length and width of the same; that 
is to say, the four sticks constitutii^g the frame are shaped and joined so 
they may be adjusted to correspond to any possible reclangular parallel- 
ogram within certain limits as to size." The claims alleged to be infringed 
are the first and second, which read as folio ws: 

"(1) A frame made up of side pièces or bars, D, joined as shown, each bar 
being formed with a longitudinal tongue, a, at one side thereof, and a slot, e, 
at one end of the bar in line with the tongue; the slots of each bar being of a 
size to receive and be fllled by the tongue of the contiguous bar, substantially 
as déscribed, ànd for the purpose set forth. 

"(2) A screen-frame composed of side pièces or bars, D, joined as shown, 
each chamber being formed with longitudinal dépressions or rabbèts, d, d, 
and tongue, a, at one side thereuf, and the slot, c, at the end of the bar in line 
with the tongue, the slots of each bar being of a size to receive and be iilled 
by the tongue of the contiguous bar, having an inner dépression, g, in which 
to receive the wire cloth or screen, substantially as shown. " 

The défenses were: Mrst, that the patent was void for want of inven- 
tion; second, non-infringement. 
Q. W. Smith, for complainants. 
George H. Loihrap^ for défendants. 
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Bkown, J. Thîs is a very simple invention, so simple indeed as 
to suggest a doubt whether it involves any more than the mechanical 
adjustability of four bars made exactly alike, and each of which, in- 
dividually and standing alone, la admitted net to be patentable. The 
popularity of this device, however, as attested by the large and rapidly 
increasing sales made every year since the patent was issued, induces 
us to lean towards a construction of the patent favorable to the in- 
ventor. The first claim when analyzed is found to consist of a frame 
constructed of four bars, each of which is formed with a longitudinal 
tongue upon one side, and a slotat the end, fitted to receive the tongue 
of the contiguous bar. The second claim is practically the same as 
the first, the longitudinal dépression or rabbet being essential to the 
production of the tongue, the purpose of which tongue is stated. to 
be to receive the wire cloth or screen. Without the rabbets, there would 
be no tongue. Hence the first and second claims are practically iden- 
tical. 

It is true the complainants' first original claim was for the bars alone, 
and that it was rejected upon référence to the Munn patent, and that 
such rejection was acquiesced in; but it does not follow that, if thèse 
bars were made with the intent that they should be joined together in a 
window-screen or combined, it would not be patentable. A combina- 
tion ma y be patentable thougb each élément of the combination may be 
old; and we do not see that it makes any difiference in principle whether 
the separate éléments are similar to each other or dissimilar, if in com- 
bination they produce a novel resuit. In this case the new product is 
not a window-screen, but a window-screen which may be made to fit a 
window of any size. No other window-screen possessing this interad- 
justability bas been shown us. Although this feature is found in one 
or two other devices, it is accomplished by means so différent from those 
adopted by Stuart that we are loth to deprive him of his claim to the 
title of inventor. 

For instance, the Bacon drawing exhibits a square ot parquetry formed 
of four bars, grooved along both edges, and provided with tenons onboth 
ends; and the drawing shows them put together so that they form a 
rectangle, the tenons fitting into the groove of each adjoining bar, and 
the groove also receiving the tenons on the sides or edges of the blocks 
inclosed within the bars. The bars differ from those of the Stuart pat- 
ent in having tenons at both ends, instead of a slot at one end, and a 
long groove upon both sides, instead of a tongue upon one side. While 
a capability of adjustment follows from the construction of the bars, 
they are not made with référence to this, but are constructed of a prede- 
termined length, for the purpose of inclosing panels of a given size, and 
forming a design which is capable of indefinite répétition. The purpose 
of this construction is to produce an ornamental effect, and a firm inter- 
locking of the numerous panels and bars which constitute the flooring. 
An essential feature of the Stuart patent, — viz., the longitudinal tongue 
to which the wire screen is fastened, — is conspicuously absent in thw 
Bacon drawing. 
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•'. The fhîmne patent flhotra a quilt fframe, consistingrOf foift Ijara, con- 
strùctfifl) upoB ;an opposite -principtei to ihose used ; by i Stuàrtç i» having 
loîigittoâiBal 'grooves instead of tongttes, and tenniml toogues pE tenons-, 
inëtiead'6fgrooves,bèingsimilar in this respect tp;theiiiar6 of thé Bapon 
pàrqwetry;' Theresultîsa frame adjpstable longitudinaUy only.: A lat- 
éral adjustnaent is obtained oiilyby'using pairs of endi bars of differ^ent 
lengtlïs.'';: :■•. : =< ■;■■, ',•-,'; 

' The iMMinn patentîexhibits a window-screen coraposedof three kind» 
of bartjyiziM (1) Sid« :baxs iavîng tongaes on one of their longitud-^ 
inalsMfflSj (2) end bars whioh haVe tangues oji pne oftfaeir longitud- 
inal sidesv and grooves in bothends; (3),àn iatermediatè cross-bar, 
whioh ha» toBgues on both ©f itssidês^ and'grooves in both ends. 

Thife:étrBcture resembles thePrindle device in permitting a longitudinal 
adjustmentibutthere is no pMJvîsion for a lateraîadjustment, except by 
changidg;tàe end bars:. ; i JSfdtionly are the barS difl'erèntly.constructed 
from those of the Stuart patent, but the matter of adjustability is not 
mentionedi eitherÎH the spécifications or clalm. ■ 

The' Blanchard: patent ifor'^ a printer's case undoubtedly contains thei 
élément of adjustîibilityj and in thië respect it resenables the Stuart pat- 
ent more closôly than any to which ' our attention bas been called; but 
the means by which this ia;reached are sô différent from>those employêd 
by Stuart thatiit.can hardlybe supposed that he could receive the sug- 
gestion of his owp method; by an examination of the: Blanchard patent; 
The devicœ,shO!H!s four bars; each provided with a transverse recess for 
the insertjon etf aàother bàr{ amd the outer side of eacb bar is grpoved 
toreoeîve a ieyîwbich.is driven into the recess for seouring them to- 
gether/ Thèsenbars do not ^aw a tongue on one of their sides, or a 
corresptodingfilot in thè end, as! ïîequired by the Stuart patent. The 
Blanchard framéiis not providèd with the meàns for interlocking the 
bars which aréibladnxed; in the Stuart patent, nor with; the depressiop! or 
rabbet which is one of the éléments of the Stuart construction. 

The Linscott 'patent shows â fiame in which the bars are joined by 
mitéred jointsi, iàrid are held together by corner ipiéces applied to each 
inner oornéï of :the frame; each corner pièce hariug curved edges, which 
émbrace thé moùlded portion of theframe bars, and thus Becure them to* 
gétheï. fiThere is no adjustment lOf tongue and groove as in the Stuart 
pateûti;/: In the: firent patent thé i bars are also held together by metal- 
îic corner, pièces; I iWhile they havé.the longitudinal tongue, they hâve 
li&éàd grobve^î and therefore cànhot be -put together in the manner 
sho^niiï the iStùart patent. Upon the whole, we think there is a palh 
eiitable novèltyin the Stuart device,aithough the scope of the invention 
isîundoubtedly a narrow one; i 

; (The baraused^by the défendants" are also alike, ail having a long T- 
shàped-tongueïupôttthe inside, ànd a groove at the end, for the récep- 
tion of the itongUè; of the contiguotis bar. In the earlier device, knowri 
as'the'USSS Pattern," the end grooves are also made T-shapéd, to hold 
the tohgueiflnnLyv but in the later device, known as the "1889 Pattern,'f 
this groove is made square, so that the tongue fits loosely. In both caseà 
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the union of the bars îs seeured by corner pièces "Raving T-sbaped 
grooves, in which the tongue slides, and thé: bars aèe thus held firmly 
together without the aid of the ehd groows. The iongitudinaltongues 
form a dépression or rabbet around the inner edge 6f :the frame in which 
the wire cloth is seeured as in the Stuart patent, land is thus counter- 
sunk intotbe frame, so that its edgings and fastenings are not expoSëd. 
Both of the défendants' devices contain the éléments of the Stuart pat- 
ent, with thé addition of the corner pièces, which are unnecesspiry in ;the 
heavier and more accurately fitting construction of the Stuart device, 
The loose action of the tongue and groove in the 1889 pattem îs obvi- 
pusly intended as an évasion of the requirement of the complaipants' 
daims that the slot of eachibar be of a size to receive and be âlled by 
the tongue of the contiguous bar, and is evidently relied upon to reiieve 
défendants in case the 1888 pattem be held an infringetnent. 

The only real déviation in either of thèse devices from the Stuart pat- 
tem is in the transfer of the strain of the connection frotn tne groove in the 
end of the bars to the grooves in the corner pièces. This introduction of 
corner pièces may enable the défendants to give their bars a somewhat 
lighter construction, but it is rather an addition to than a déviation from 
the complainants' patent. Indeed, as défendants' expert argues, "the 
bars are just as firmly joined together if the slots upon the end of the bar 
were entirèly wanting," and, further, "that the bars dépend entirely upon 
the corner pièces, as a necessary élément to join them." In thèse de- 
vices the défendants bave unquestionably seized upon the two leading 
features Of the Stuart patent, viz., the longitudinal tongue, to which the 
wire oloth is attached, and the grooves at the end of the bars, through 
which thé longitudinal tongue is allowed to run, and which secures the 
important featUre of adjustability. While défendants may bave the 
right to make thèse bars, if they manufacture them with the intent that 
they shall be put together in the form of window-spreens, they are lia- 
ble as infringers. Walk, Pat. § 407. 

Should the défendants omit this groove altogethér, as they appear to 
hâve done in some cases, a much more serions question would arise, but 
one we do not feel called upon to consider hère. We think complain- 
ants are eptitled to a decree for an injunction, and for the usual référ- 
ence to a master to compute damages. 



Dëlvin V. Heisb et al. 
{Circutt Cowrt, V. Maryland. July 10, 1890.) 

PjiTaim loslwyTiNTioNg— Pbiob State or thb Abt— ImmiNasMEirr. 

Sash cord guides baving beën made prior to 1879 without side flanges, snd wtth 
TOUDded end flanges, thére la no patentable invention lii the improvement desorlbed 
l>y lettera patent No. 216,767, issued June Hi, 1879, to Sloan and Clarl^son, consist- 
Ingof !» 8Mh cord guida having semi-circular end flanges and semi-cylindrlcal 
caslng ends, ail of uniforin di'ameter with the oasing,-and aides that meet the fac* 
of the càsing àt right angles, and without a flange, wherebf the devica in adaptad 
lor iiiiertiod in a mortiaa formed by alatterally cuttisg bit. 
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In Eqtiity. For infringementofletters patent. 
Prîce Jt Steioart, for complàin&nt. 
W. B. H. Dowse and John R. Bennett, for défendants. 
Before Bond and Mobeis, JJ. 

MoERis, J. This is a suit in equity foralleged infringement of btters 
patent No. 216,767, issned June 24, 1879, upon application filed April 
29, 1879, to Frank B. Sloan and Frank S. Clarkson, for improvement 
in sash cord guidés. The patent bas been consigned to the complain- 
ant. ' The spécifications and claim are as follows: 

"Be it known thatwe, Frank B. Sloan and Frank S. Clarkson, of Balti- 
more City, State of Maryland, hâve invented certain new and useful improve- 
ments'in sash cord guides; and we hereby déclare the same to be f ully, elearly, 
and exactly described as follows, référence being had to the accompanying 
drawing, in whieh the device is illustrated in perspective view: Our inven- 
tion relates to what are known as «sash cord guides,' cpnsisting, as a rule, of 
siiitable casings containing sheâves for the sash eords, knd adapted to be in- 
serted in mortises in thé window frames. Thèse mortises liave heretofore 
been eut by bit, mallet, and chfsel in the usual vvay of fortning mortises, the 
shape of the caslng being'previouslyscribed on the face of the window frame. 
A fair, but rarely accuratè, .fltiwas thus attained. Our présent invention 
consists in certain improvements on the sash cord guide, described in reis- 
sued letters patent No. 8,686, grauted to us as assignées of Edward H. N. 
Clarkson and Wm. H. H. Kesler, February 18, 1879, and Is especially de- 
signed for insertion in a mortise fornied by a laterally cutting bit, which is 
caused to enter the window fratiie, ànd eut laterally to a distance measured 
by the length of the casing of the sash Cord guide. Thia method of insertion 
possesses many advantages. ; As the bit is of a diameter exactly equal to 
that of the casing, and as it js readily made to traverse the exact distance re- 
quired, a perfçct fit of the casing in the mortise is iusured, and much time 
is saved. In 'theaccompanying dcawing, A is a cast métal casing of uniform 
diameter, thé sides tliereof meeting the face at rigfit angles, and without a 
flange. Thîe" ends, &, are rounded in the arcof a ci.rclé hàviiig the same diam- 
eter as the casins, A, and the end ilanges, a, are similarly forraed, being per- 
fprated at for the securingserews. B is the sheave, auitably mounted in 
the casing, : In forming the miortise in the winçiow frame, the bit is caused 
to enter the wogd at a point corresponding to ilie center of the circle of 
which the end flânge, a, is the half, aiid is allowed to enter to a distance ex- 
actly equal to' the lïîcknessoî the flange^ It is tben mo'ved, or thé window 
frarae is rnoved relatively to it, until the axis of the bit' registers with the 
axis of the semi-cylindrical end, 6, when the bit is projected forward, perfo- 
rating the frame. It is next moved laterally a distance exactly equal to that 
between the ends, b, b, when it is withdrawn until its point is below the face 
of the frame by the thickness of the flange, a, when it is again moved later- 
ally to a distance from its original point of entrance equal to the length of 
the casing. A, over ail, and is flnally withdrawn entirely. It is obvions that 
the slot or mortise so formed is of the exact size and shape of the casing. A, 
and absoliite aecuracy of fit necessarily follows. From the foregoing de- 
scription of the construction of thè device, and the method of forming the 
mortise, it will be seen that the essential features of the said sash cord guide 
aie— First, that it shali be devoid of latéral ûangea; &nd, second, that its 
ends, 6, and end flanges shall be, respectively, truly sémi-cylindricâl and 
semi-çircular. We^re aware that sash cord guides having utaflanged rounded 
ends, and others having flanged square, ends, are not ne w> .lud such we do 
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not daim. We daim tbe sasfa cord guide herein descrlbed, consisting of a 
sheave, B, mounted in a casing, A, having semi-circular end flanges, a, semi- 
cylindrical enda, b, of uniform diitmeter, and sidés that^ meet the faceat rlgbt 
angles, and witboat a flange, wbereby the device Is adapted for insertion in 
a morUse formed by a laterally cutting bit. substantially as descril)ed." 

Tbe oldest form of sash cord guides or pulleys were made snbstan- 
tiallj as the one described in this patent, except that the end âanges, 
being intended to fit into a seat to be eut out mth a chisel, were 
made square instead of round, and, economy in fitting the pulley to 
the frame not being so much sought for as strength and finish, the 
flanges were continued along the sides, forming a fitting strip of métal, 
for which an accurately measured seat was chiseled into the frame along 
the deep mortise made to reçoive the pulley casing. The old sash cord 
guide being thus fitted into the frame, it was held in place, just as the 
complainant's is, by a screw in each of the end flanges. So long as the 
mortise for the pulley casing and theseating for the end and side flanges 
were made by hand, with auger and chisel, this old form of sash cord 
guide ansWered; but, when it was attempted to cheapen the cost of the 
complète Wîfadow frame made by machinery, it was found désirable to 
be able to do ail the wood-cutting required to insert the sash cord guide 
with a single revolvîng bit driven by machinery, and to hâve the sash 
cord guide made so shaped as to readily fit into such a cutting, and so 
contrived as to require the least possible labor and time to fit and secure 
it in its place. Many attempts were also made by inventors to cheapen 
the cost of the device, and to dispense altogether with screws or nails to 
retain it ip its place. Among this class of patented improvements was: 
(1) The pulley patented to J. W. Bliss, No, ,1,054, February 21, 1854, 
which was designed to be retainéd in place by a wedge-shaped tooth, 
dispensirig with screws, and of which device the spécification states: 
"The ends of the face pièce of the shell [in this case called the flanges 
of the casing] are likewise rounded instead of square," to facilitate let- 
ting them into thé window frame by boring their recesses with a brace, 
instead ôf cutting them with a chisel. (2) The sash pulley device, 
patented to Simon Drum, No. 64,957, May 21, 1867, which had no 
flanges at ail, either at the ends or sides. (3) The device patented to 
J. O. Price, No. 95,138, September 21, 1869, which shows a sash cord 
guide witii its casing rounded at each end, but without flanges, and 
having only a slightly prqjecting bevel, intended to be forced into the 
mortise, and to hold its place without screws. (4) The patent to A. 
Halladay, No. 147,322, February 10, 1871, for an improvement in the 
face plate of sash puUeys. The face plate or flange is composed of a 
séries of conjoined disks, the end ones being perforated for screws, and 
the middle ones having a slot for the pulley wheel. (5) The patent to 
S. E. Ma^on, No. 151^303, May 26, 1874, for a sash pulley having a 
very smallbeveled flange, "the upper end made oval to fit the oval end 
of a mortise formed by boring with a bit as wide as the thickness of 
the case»" (6) The patent to J. Vetterlein, No. 185,536, December 12, 
1876, for * Bash pulley similar to Halladay's, but with the pulley case 
9]iso.A^^iteidi to fit oli^sely ja a mortise formed ofholes boied hj «a oi^ 
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Of the above-mentioned patents the onè to Halladay, February 10, 
18HÎ';Sbd^ë"thïà¥ Wheii SWaîi àn'd^ Oarkson m*dé' Ihèir app'Hcation in 
IsiS^tyfë'WâiË^nbthing nèwiri th'6'ideà that in ôfting a sàsh cbrd puUey 
theenâ flàhgfès'-ùiight be'iilade rduhd, sd as to fit' info a sëating which 
Kad 'téën 'iîiaâÈ(<by bbring to a slîght defith witb the same tool with 
which thé deep môrtise was eut to receive the Wheel and eâsing. Hal- 
laday saysof hië' invention that it ^'Consists in a peculiar shape of the 
sash pulley pljltej Whereby a sîli'glé auger will bëall that is necessaryia 
putting tl^ j>lâtè and pùlley in tiie window frame." H© sayS: 

"The buter iedges of the pla'te'[theçicle flanges] présent a sériés of arcs of 
cIrcleR, ^hilé the énds of thé plate [the end flàriges] are neariy entire circles. 
It will be seén thàt with this formation the entire saab'pnlley may beinserted 
In the windpèWffiratné with a simple bprlng bit, and brace, a hole bjeing bored 
for eacb ,0^^^? ^]^> the end bibles, bungsimply deep enoi^gh to admit the 
thicknesspf t% plate and Jeave the ifaçë^4u8h witb the surface of the framé. 
The other hplèé àte bored tbrough, 6r sutHciciitly di^èp to adto'it the flangea 
and cord ■tvhôër. No chîsel'brcuttingwith any other tool than the bit is re- 
quired.'* ''■^^ -* ^ ■••■'■■ 

The latérdî^ 'cùtting bit had nôt âiipàrently at Ihe timedf Hallàday's 
patent corne into Use or beeh kndwn to him, biit évéry idea required to 
Bhape the oid-fàstiioned pulltey td adatpt it for «le in a mortise made b'y 
a laterally ctiMùgbit is hère suggestëd îri hii patent. Alsp in thé patent 
to Vetterleih, Becëmber 12, 1876, whîoh is fdr an âttempted improve- 
ment upon tné Sàiladay deviçe, he says: 

"It is usùal in the manufacture of sash pulleys • • * to employa case 
with a flange alï ài'onnd the outér e^gei ànd thià flsiige is let into the surface 
bfthewooU, * * * so that the flange ia flusb. In some instances the 
ends of the sherive ease bave bèen the segment of a cyllnder, but the sides 
were flat, and in others the flange that is let into the surface of the wood haa 
been comppsed of segments of circles, but the case itself had flat sides. " 

An inspection of the drawings annexed to the patents abové cited, abd 
a reading oftheîr spécifications, shows cleariy that prior to 1879 it iras 
in common use to make sash pulléys without side flanges, so that they 
could be put into mdrtises eut by revolving bits, without any side seating, 
and thèse patebts are convincing proof, also, that it was not a ùéwidéa in 
1879 to round the flange ends, so as to make them fit into a seating in 
the wood eut just deep enough for thç purpose bj^ the same revolving 
tool. And as to dispensing with the side fianges, it appears not only 
from the prior patents above cited, but from Others put in proof, that it 
vfas an idea Gomtbonly used in most of the âttempts to cheapen the cost 
of sash pulleys,;and to lessen the timë required to fit them iû the &ames, 
and that for the very reason they are dispensed with in complainant's 
device and method. ' > : 

Although thé spécifications ànd daim in complainant's patent are 
drawn upon the theory that in order to perform its functidns the com- 
(^oant^ d«vice must be made in exact oompliance with what &ï thef» 
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Btated to be îts essential features, in actnal practice this does not appear 
to be tnie. The patentée^ claim it to be esseçtial, that the device ehall 
be devoid of latéral flanges, and that the semi-circular end flanges and 
the semi-cy|indricaj ends of thçspuUey case shall beof qnifoçm diameter, 
and also that the sides of the case shall meet the face at right angles. In 
the défendants' device there is a small flange or fitling strip or projecfr' 
ing face àlong its sidés. The senii-cylindrical ends of the case ate less 
in diameter than the senii*oircular flange ends, and yet the testimony 
shows thàt, for ail practical commercial purposes, theSe différences do 
not interfère with its use. It seems that, provided the width of the face 
including the side flanges is not greater than the width of the mqrtise 
eut by tjifl boring and laterallyjCUtting bit, and; provided the rounded 
fifing^^ ends properly fit into the seating made by the bit, the essentials 
pf the4evice are obtained; and there is no doubt thatany one of theoldeat 
fashioned pullçys wpuld g^ye the same resnlts, proyided its flange ends 
wfçre ropijided. and provideiî the niortise made by the bit was wide 
enough to receive the side flanges, or provided the side flanges were re- 
dnçed sn^ciently to go into the çaortise made by a given bit. Whçther 
the side flaiiges should be reduced or altogether omitted in order npt tp 
rèquire foo much wood to be eut away from the frame, or to àÏÏow à 
larger wheel and casing to be used without increasing the width of the 
mortisé, >^è Wrèly niere matters of mechanical adaptation. In àll of the 
prior piàtéQts for sash cord pulleys filed in this casé the end and side 
flanges wereyaried in size and shape, or altoge,ther omitted, or reduced 
to a mère beveled edge, as; the inventons thought best suited their pur- 
poses. Great as may bave been the commercial success of contriving a 
mortising machine with a sidè-cutting bit capable of cutting à mortise 
by moving in right Unes, aud of shaping a puUey case and flanges which 
would fit into the mortise and seating eut by sùch a bit, we cannot bring 
ourselv^ to think, conside^ing the state of the art in 1879, that it re- 
quired invention on the part of thèse patentées; to round the flange ends 
of the old-fashioned puUey and to omit the side flanges. 

It is iloticeable that the testimony with regard to the manner in wbich 
Sloan and Clarkson arrived at the form of puUey or sash atid guide 
which they hâve patented does not in any way suggest invention, and 
certainly not joint invention. It points rather to the simplest form pf 
reasoning, inference, or déduction applied to an old and well-known de- 
vice, to fit it for a new machjne-made cutting. Simply as a sash cord 
pulley, cpmplainant's puUey ie no improvement on the old pulley. It 
is no cheaper and no better, and the fact of its utility in connection with 
the machine-made niortise cannot be held to change what would oth^rr 
wise be mère mechanical adaptation into patentable invention, and tp 
eonfer on thecomplainant the right to a monopply pf its manufacture foi 
oll purpogep, if, considering what had alre^dy be^i done by others, it 
lequired no «xercise of invention to arrive at the resuit einbodied in 
«omplainai^'s pulley. The biU must be dismissed. 

':Spiq>«^jJ«,..copcius. , -ir,:; , • 
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PuTNAM Nail Co. V. Bbnnett et oL ' ; 
(OircuH Court, B. D. Ptnnayhnmta. Octobef 6^1890.) 

TBADB-MABK— iNFRINaBMEN*— PRAtnJ— PLBADINO. 

A bill aUej;ing that défendants bave imitated complainant's method af bronzing 
horàeshoe tia,ils, which plaiotifC used as a trade-mark, with the intention of deceiv- 
ing the pnblio Itito buying their goodsinstead of complainant's, statea a charge of 
f raud, wbioh should not be deolded on demui-rer, whetber the method of bronzing 
la or is not a teohnical trade-mark. 

In Equity. 

Démarrer to complainant's bill, whîeh averred that the défendants had 
imitated their method of bronzing horseshoe nails with the intention of 
deceiving the public into buying their goods instead of the complainants'. 

A. B. Weimer and F. M. Léonard, in support of demurrer. 

IVatïcîs Rawle, Owen Wister, and Sydney Q. Msher, for complainants. 

BeAdley, 3., (oraUy.) We are of opinion that sufBcient averments 
are made to tnake it necèsSary for the défendants to answer the bill. It 
is averred that-r- 

"The défendants, well knowing the premises, and that your orator alone 
possessed the right to bronze horseàboe nails as a trade-mark, and to sell the 
same under the tràdë name, asabové aetforth, hâve willfully disregarded the 
same, and» interiding to deceive purchasers and defraud the public and to in- 
jure your ôrator* have for sometime pastbeen engaged, aridare still engaged, 
in the aale of horseshoe nails,, QOt.nianufactured by your orator, but similar 
in appearancestp.those raanufaçtured by your orator, which they hâve had 
bronzed aiid 8oid as bronzed horseshoe: nails, under the name of 'Impérial 
Bronze, ' or ôther names, ail containing the Word • Bronze; ' and the said 
nails, so bronzed and sold by the défendants under the said name, bave been 
and are of Inferiôr quality tO the nails' bronzed and sbld by your orator 
under their lawful trade-mark; and purchasers and consumers bave been 
and are deceived and misled into buying the articles so bronzed and sold 
by the défendants in the belief that they were and are pf the manufacture of 
your orator." , 

There is hère a substantial fact 'stated , — that the public and ctistomera 
hâve been, by the alleged coiïduct of the défendants, deceived and mis- 
led into buying the défendants' nails for the complainant's. That aver- 
ment is afiiplified in paragraph 4 of the bill. Now a trade-mark, 
clearly such, is in itself évidence, when WrongfuUy used by a third party, 
of an illégal act. It is of itself évidence that the party intended to de- 
ffiaud, and to palm ofF his goods as another's. Whether this is in itself 
à gobd trade-mark or not, it is a style of goods adopted by the complain- 
ants which the défendants bave imitated for the purpose of deceiving, 
and hâve deceived the public there by, and induced them to buy their 
goods as the goods of the complainants. This is fraud. We think the 
case should not be decided on this demurrer, but that the demurrer 
should be overruled, and the défendants bave the usual time to answer. 
The allégation that the complainant's peculiar style of goods 'is a trade- 
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mark may be regarded as a matter of inducement to the charge of fraud. 
The latter îs the substantial charge, which we think the défendants 
should be required to answer. 



Johnson v. Océan S. S. Co.' 

(District Court, E. D. New York. Beptember 80, 1890.) 

DSMimBAOE — Cabgo Stobbd on Lighteks— Evidence. 

The Océan Bteam-Shlp Company brought cotton to New York under throngh blUs 
of laâing, by -wbich the company undertook to convey the cotton to New York, and 
deliver it along-side certain designated forelgn steam-ship Unes. At one time the 
docks of the company became clogged with cotton, and the «îompany shipped ît on 
lighters, to be transported to the foreign llnes, and held in the Ughters until thèse 
steamers were ready to reçoive it. The lighters being in conséquence delayed, 
tbeir owner brought this suit for demurrage, alleging a spécial agreement by the 
Oceau Steam-Ship Compaûy to pay demurrage for the time the cotton remained on 
the lighters. The answer alleged an agreement that the Océan tJteam-Ship Com-, 
pany was in no case to be responsible for the demurrage of the libelant's lighters, 
but that the same was to be collected from the foreign steam-sbips. HeUl, thai 
the ateam-ship company was liable for demurrage. 

In Admiralty. Suit for demurrage. 

Alexander & Ash, for libelant. 

Hoadly, Lavterbach de Johnson, for respondent. 

Benedict, J. This is an action brought by the owner and charterer 
of certain lighters to recover of the Océan Steam-Ship Company the sum 
of $1,490, alleged to be due the libelant for the détention of his lighters 
under the fpllowing circumstances : The Océan Steam-Ship Company 
was a large carrier of cotton shipped in éavannah for New York under 
through bills of lading, by which the Océan Steam-Ship Company uri- 
dertook to convey the cotton to New York, and there to deliver it along- 
side the steam-ships of certain designated foreign Unes for transportation 
abroad. In October, 1888, the docks of the Océan Steam-Ship Company 
in New York became clogged with cotton owing to the faet that cotton ar- 
rived from Savannah faster than the foreign steamers were able to receive' 
it. To relieve their docks, the Océan Steam-Ship Company shipped quan- 
tifies of this cotton on lighters, to be taken in the lighters to the piers of 
the proper foteign steam-ships and there to be held in the lighters until' 
steamers were able to take it. The result was a deteûtion of the lighters 
at the piers of the foreign steam-ships, extending from three to ten days 
each. Among the lighters so used were lighters belonging to the libel- 
ant, and for this détention of some of thèse lighters the libelant in this 
action seeks to hold the Océan Steam-Ship Company liable. The libel 
sets forth a spécial agreement between the libelant and the Océan Steam- 
Ship Company, as foUows : 

"To carry and transport for the Océan Steam-Ship Company this cotton to 
and along-side certain steam-ships in said port, and to deliver tbe same totbâ 

'Reported by Edward &. Benedict, Esq., of the New York bar. 
V.43F.no.ll— 51 
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said stëàtn-ships, andi fiirtiher^to store and keep said cargoes on board pf said 
llgl^b^ftfÇflthg (jceai) Steatp-Ship Company |intil the steam-ships were ready 
to receive the cargoes, ând topay démarrage accordingtoth© custotnof the 
port for the tlme such cargoes, respect! vely, Were kepta'ria âtorèd on àuch 
îighters until said steam-ships were ready and did receive the same." 

The answer dénies the contract set iforth in the libel, and sets up by 
way of défense an agreement between the libelant and the company that 
the Océan Steam-Ship Gbmïiany wàs in nb case to be responsible for the 
demurrage ofj:tb«lib&lant'S, îighters. 

The testimony présents a confiict of testimony in regard to the agree- 
ment set .up in thelibel, as Wèll as in regard to the agreeittenl set up ini" 
the answer. The libelant testifies to the making. of the agreement set 
forth in the libel with Mr. Walker, the agent of the steâm-ship company. 
Mr. WaJkra! clenies having^'inade any such agreement, and asserts that 
the a^rpémen,* was that thelibeiant was to look to the foreign steam-ship 
lines< for the détention of bis Iighters, and not to the Océan Steam-Ship 
Compiahy. 5^hé testimony of the libelant in legard to the contract set 
up invtbe li^fiï. is, howevfir, corroborated by the testimony ofanother 
witness,and the probabilitiefeof the case seem to metofavor the position 
of the libelant. It will be noticed that the libelant had no contract wi,th 
the foreign steam-ship lines. Thè cotton deïivered from the libèlant's 
Iighters to the foreign steamers was received by such steamers from the 
Océan Steam-Ship Compaiiy in pursùàrice of coritracts ihade with the 
Océan :S|tÇ£WU-8^p CpHi|>any, by which that company contra cted to de- 
liver.tbejûptton tothem» Itis not seep, therefore, how thetbreign steam- 
sjhips cpnl4 t»è^eld li^ble to thelib^l^nt ffy the demurragie in question. 
Tjhis b^ûg spi, . suçh an agreement as the. défendant sets up would be 
equiyali^nt, to.^n;âbandonment by th$.l|bélant of any ç]a,im to demurrage. 
Ipasmutît, a^'itffi^etentaon amoun^d! tô between $5,000 and $8,000, and 
was aniicipated by the libellant Tyhen he took the cotton on bpard his 
lighter^j,it seerâs highly improbable that he would make an agreement 
which|.]t(r6ui(J depriye Iijpiôf any. compensation for such détention. 
FurtheiÉpiore, the évidence, sliows thaii.bills for this demurrage, madé out 
in eacl^ f;ase against the Ôçean Steam-^Hip Company|, were régularly de-| 
liyeredj,tp that compaiiy ^by the. libelajnt, and the same wei;e ript ques--: 
tioned.jpythe Océan Ste^çQ-Ship Coinpahy, noran^ poin^ rnade at the 
time ip 'regard to their liàbilîty tlierefpi^, [ It is truç that the agent of thle 
Bteam,-9):iip company testifies that thfsebïlls were made Put in this form 
fpr the,j^cçpmmpdatipn of tïie libdatit, and 'iii ordër tp facilitate thé col-, 
l.ectio^jOf ^he deniurràge.irpm the foieign^stieam-ship lines by the Océan 
Steam-jShip Comppuy, ^s agent of the libelfint; but this is àlsô dehied 
by the jlibelant's witnesses. , An arrangement sp anomalpus requîres a 
clçar.pr^ponderancepf testimony ;toju8.tify a fi nding thàt.it existed. Still 
further, it appears tbât the Océan Steam-Ship Company coUected of thé 
^eigp,jatea,m-ships demurrage fpr spme pf thé Iighters ,herein sued." fpr, 
w;hi^^^i|jms .were not paid to thé libelaiit bythe Oceaii Steam-Shlp Com- 
pany, nor was lie informed of tlie fact of such collection until after this 
suit was brought. This circumstance doesi not accord with the statement 



CBEKSfiAW e. PEAfiOB. 803 

that thè défendant was to coUect the defmurriage frora tîie foreign stéam- 
ship lines as the agent of the libelant. Had snch been the case, the 
moneys Would bave been at once paid over to the libelant. Still further, 
the agent of the steam^ship company, aâ I nnderstand his testimony', 
urged the foreign steam-ship lines to pay the Océan Steam-Ship Company 
for the détention of the lightÉM, npon tHe ground that the Océan Steam- 
Ship Company was liable therefor to the libelant. I hâve not over- 
looked the évidence which shows that, with regard to ^Ome similar bills 
not hère sued for, the Océan Steam-Ship Gortipanyaccepted of the foreign 
lines 50 per cent, of the amount of the Ubelant's bill after having obtainedi 
the libelant's consent to recëive that amount for them in full of the billJ 
But this fact does not seem to me to be înconsistent with the testimony 
of the libelant. 

Looking at ail the circumstances, my opinion is that the weight of the 
testimony is with the libelant, and that he îs entitled to a decree. The 
parties can no doubt agrée upon the amount. If not, let a référence be 
had. 



Cbenshaw et al. v. Peabce. 
ICireuM Court, s. D. New T(yrk. September S9, 1890.) 

SHIPPIN G— MiSTAKB IN BiM, OF LaBINO— AOBNTS' OPTION— IiUBIWTT OP SmlP-0'Wl»*»^ 

n., the common agentof Beveraldiffet-entsteam-ships, owaedby diSerentownera, 
and running independently on stated day% forming tae "Qulon Line, " agreed with 
libelants to transport 800 baies of cotton per steamer A. ^^ W., agent's option. 
A part were sent by the A., the rest by the W., a week later. XJ, only bad authorïty 
to détermine by whioh vesset goods should go. Without his knowledge or con- 
sent, shipping recelpts were delivered to libelants, through some mistake of 
the subemployes, apparently induced in part by the libelants' ships. The receipts 
stated that the goods were to goby the A. only; upon the faith of which, without 
U.'s knowledge, bills of lading were issued at bis ofBce, for ail tbe cotton per steamer 
A. The cotton shipped by the W. arrivëd about 10 days later tha'n that by the A., 
and, tbe price f alling in tbe mean time, the libelants sued the owner of the A. fojç.the 
losB. Beld, that tberé was no itability on the part of the owner to libelants, exicépt 
for the amount of insuranoe paid by the latter on cotton on the A., which was not 
carried by that vessel. 

In Admiralty. On appeal from district court. See37 Fed.Bep. 432. 
Evarts, Cfioàte & Bmman, for libelants. 
Wilcox, Àdams & Macklin, for respondent. 

Lacombe, Circuit Judge. 

FINDINGS OF FACT. 

Mrst. During the months of August and September, 1887,. the libel- 
ants were, and hâve since oontinued to bé, partners in business in the 
city of New York, doiiig business under the firm name of Crenshaw & 
Wisner. • . i . ' '■. .-■ o ■". 

Seconc?.' During such times the respondent was, and is now, the owner 
of the steamrship Arizona. .( , 
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iMrd. In saîdmonths of Augustand September, 1887, thesaîd steam- 
ship Arizona, and the steam-shjp Wisconsiu, with other steam-ships, 
çonstituted whatis known as the 'fGuionLine," sailing weekly from New 
York Ib Liverpool, the pier at which the steam-ships beloûging to the 
Baid line lay in New York being known as the "Guion Line Fier." 

Fburth. Durin'g said period, the steam-ship Wisconsin was owned by 
the Liverpool &Great Western Bteam-Ship Company, and was one of the 
steam-ships of the said Guion Line, the name "Guion Line" being a 
trade name oi désignation to say. under, the vessels of the line being 
owned by différent persons. Separate and distinct accounts were kept 
for each vessel; and the owners ©f ,one vessel were not interested in the 
business of the other vessels. During ail of the said period, the firm of 
A. M. Underhill & Co. were the agents of the owners of ail the steamers 
running in the Guion Line, including the Arizona and Wisconsin. 
.. FifiJi. On or about the 24th and 26th days of August, 1887, libelants 
naade two contracts with said Underhill & Co. as such agents for the car- 
riage, respectively, of 500 and 300 baies of cotton from New York to 
Liverpool. The contracts were negotiafed through Carey, Yale & Lam- 
bert, freight brokers in the city of New York, acting as libelants' brokers 
in engaging the freight, and as the brokers of Underhill & Co. in letting 
the freight. The contracts xe^d as follows: 

"New Toek, August 26th, 1887. 

"Engagea for acct, of CrenShaw'& Wisner, on board steam-ship of • Guion 
I4np ' §s;peote4 sailing 6th "Qy''.,13th September (agents' option) for Liverpool, 
A. M. Underhill & Co., Agents, abt. 300 baies cotton, at 5/32d and 5 per cent, 
primage per Ibi for comp'd, and 7/32d and 5% primage per Ib. for uncomp'd. 
This contract is made subjeot to th« t«rms and conditions of the form of bill 
of lading approved by the N«w YoWs Produce Exchange for this line. 

"Gaeey, Y ALE & Lambeet, Brokers, 
'!'. "Per Eked. O. Holmes. 

■,^_.' ', "NewYoeE, Aug, 24th, 1887. 

"Engagea for, acct; of Crenshaw & Wisner on board steam-ship of "Guion 
Ijine" 6th ^^^^ 13th Sept, (agents' option) for Liverpool, A. M. Underhill & Go., 
Agents, 500 baies cotton at5/32d and 5% primage per Ib. for comp'd and 
732d and 5% primage for uncomp'd. This contract is niade subject to the 
terras and conditions of the form of bill of lading approved by the New York 
Produoe Exchatge for this Une. 

"Caeey, Yale & Lambbet, Brokers, 
"Per Feed. O. Holmes." 

SixHh. , During August, 1887, the said A. M. Underhill & Co. had ad- 
vertised that the said steam-ship Arizona would sail from New York 
bound for Liverpool on the 6th of September, and the steam-ship 
Wisconsin upon the 13th of September. 

■ 'iSevmth. Freight contracta in the form of those set out in the fifth find- 
iag, giving the agents the right to sélect either or both of two steamers, 
are common in the shipping business. The option reserved is a valu- 
able one for the agents, since it enables them to load their vessels with 
perishable cargo, such as foOd and ; fruit, which is delivered at the pier 
shortly before the vessels sail, and for which a high rate of freight is 
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chargea; ànd then, if any space remains, it is filled up with such mer* 
chandise as cotton, which is carried at a lower rate of freight. The cufri 
tom benefits the shipper of the cotton, because, by reserving to Ihem- 
selves the option of selecting the steamer, the vessels' agents are able to 
reduce the rates of freight therefor. The exclusive charge of allotting 
cargo received by A. M, Underhill & Co. to be shipped by the vessels 
of the Guion Line was, at the time, with Harvey I. Underhill, one of 
said firm. 

Eighth. On or about August 26, 1887, the libelants received in due 
course of business from the said A. M, Underhill & Co., as agents of the 
steamers running in the said Guion Line, a paper called, in the export 
cotton trade, "a permit," reading as follows: 

"New Yoek, Aug. 25th, 1887. 
"S. S. Arizona ^^^ MVmcoNsat. 
"Pier, Guion Fier. 
"Received from Crenshaw & Wisner abt. 800 baies cotton; uncomp'd to 
Empire press. To be delivered on and after Aug. 30th. 

"AU risk of are or âood while goods are on the dock to be borne by shippers. 

"A. M. Underhill & Co., Agents. 

"P. 0. H." 

Ntnth. Pursuant to such contracts and permit the libelants on August 30 > 
August 31, September 1, and September2, 1887, sent by theirtruckmen 
629 baies of cotton to the Guion pier, where the said steam-ship Arizona 
then lay bound for Liverpool, and 219 baies of cotton uncompressed to 
the Empire press. At the time of such delivery the Wisconsin had not 
arrived at the port of New York. 

îiswtA. As each load was delivered, the truckman presented a "ticket" 
specifying the number of baies which he delivered. The person leceiv- 
ing the load at the press, or at the pier, as the case might be, courited 
the baies, and, if the number was found to be correct, initialed and ra* 
turned the ticket. When each truckman had delivered the entire quan- 
tity which he was to carry, he received a "gênerai receipt" embracing 
ail the lots which he had delivered. Such shipping receipts were deliv- 
ered to libelants, and specified the number of baies received for ship- 
ment. This was ail in accordance with the course of business pursued 
by A. M. Underhill & Co. 

Eleventh. There were in ail seven of thèse receipts given to libelantS; 
Three were for the 219 baies delivered to the press, were signed by thé 
agent of the press, and were substantially in the following foriri: 

"Eeceived from Empire cotton-press in good order from Crenshaw & Wis^f 
ner, for steam-ship Arizona, * * • baies of cotton, marked as per m argin. 
" Per Empire cotton-press. [Signature.] " 

Pour of said seven receipts were for the 629 baies delivered at the 
pier, and were substantially in the following form: 

"Guion Line PiEE, Aug. 31, 1887. 
" Williams & Guion, No. 29 Broadway. 

"Received for steam-ship Arizona on account of Crenshaw & Wisner, sub- 
ject to terme ànd conditions of company's bills lading, for whioh it isàgreed 



806 FEDERAL EEPORTEE , Vol. 43. 

this reçeipt shall be exchanged OQ pr before date of sajling, • * * baies 

TTrAnd. were ^igned by tbe receiving clerk of said Guion Stëam-Ship Com- 
pany, ;0r bia assistant, i 

iTw^th,It was the oUstom of the said A. M. Underhill & Co., as 
agents for; ail the steam-ships in the Guion Line, including the Arizona, 
ta çonsider a delivery by the shipper to the Empire press a delivery to 
the steam-ship. 

Thirteentii. By said A. M. UftdéAill & Co.'s course lOf business, when 
tbe qoBtract made with a shipper provided for an option as to the steamer 
by which goods were to be earried, it was required tbat the shipping re- 
ceipts given at the dock, or at the press, should be in the saine form as 
the permit, and should speçify both steamers, and no employé of Under- 
hUl & Co. had any authoritj' to départ from such rule without express 
instructions frpm Mr. Underhill. The omission of the option from the 
seven reoeipts dfiscribed in the eleventh finding was without authority 
from Harvey T. Underhill or from A. M. Underhill & Co. , and without 
his or thefir knowledge^ and arose from a mistake on the part of their 
employés at the pier, and of the agent of the Empire press. This mis- 
take was câused partjy by the form of the tickets brought by the truck- 
men wheû they delivered itbeir loads. Thèse tickets were prepared by 
tbe libelànts and in many bases speciBed the Arizona as the vessel by 
which thèîïcotton was tobe earried, instead of expressing the option 
which the contracta and periûit provided for. In preparing the gênerai 
reoeipts, the tickets wer^ foUowed by the shipping clerk at the pier and 
the agent of the press, who assumed that such tickets were correctly 
drawn, tbe Arizona being the next steamer of the Guion Line advertised 
tosail. 

Fourteenlh. Pursuant to the usual course of business the said receipts 
were presented at the office of A. M. Underhill & Co., by libelants, and 
in exchange for them the three billsof lading annexed to the libel berein 
were given. In preparing tbe bills of lading, the clerks employed by 
Underhill & Co. followed the shipping receipts, and specified the Ari- 
zona as the vessel by which said cotton was to be earried. 

fïfteentk. The steam-ship Arizona sailed from the port of New York 
on the 6th day of September, and arrived in Liverpool about September 
14th, carrying ail the 219 baies of cotton which were delivered at the 
Empire press, as aforesaid, ahd 70 of those delivered at the pier as afore- 
said, and the rest of the said cotton, namely, 559 baies, were trans- 
poçted to Liverpool by the steam-ship Wisconsin, which left New York 
on September 13th, and «rrived in Liverpool on the 24th day of Sep- 
tember, 1887. 

Sùdeenth, ,'Xï^e respondent kept in bis possession the' said shipping re- 
ceipts so given as aforesaid byhin), but failed to notify the libelants 
that any pî the cotton was not shipped in the Arizona, and the first 
knbwledge that the libelants had that ail the cotton waa not earried in 
tlie Arizona was acquired on or about October 2, 1887. 

Sevmteenth. i. On August 27, 1887. ^^^ libelants applied to the sub- 
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scrîbers at United States Iilo.yds for insurance under their open policy 
with said subscribers in the sum of $46,000 on about 900 bâles of cot- 
ton, valued at sum insured on board the steam-ship Arizona, ^^^ other 
steamer same line at and from New York tô Livérpool. This applica- 
tion was acdepted by such ihsurers. Subsequently, being misled by the 
désignation of the Arizona in the bills of lading, the libelants notiâed the 
underwriters thàt ail cotton except 185 baies was going by the Arizona, 
Thereupon such application was changed to read only "Arizona," and 
certificates of insurance were issued in accordance with such notification, 
and the libelants attached drafts to the said certificate and bills of lad- 
ing, and sold such drafts to bankers in the city of New York. Libel- 
ants paid the premium upon said risk. 

Eighteenth. Otherwise than as specified in the seventeenth finding, the 
libelants did not do anything, or refrain from doing anything, which 
they would hâve done, or refrained from doing, had they not been mis- 
led as to identity of the vessel which in fact carried the 659 baies. 

Ninefeenth. The price of cotton of the class in question fell in Livér- 
pool between the date of thè arrivai of the Arizona and the date of the 
arrivai of the Wisconsin three-eighths of a penny per pound. 

TwentMh. The allotment of said shipraent, namely, 219 baies to the 
Arizona and 659 baies to the Wisconsin, was made by Harvey T. Un- 
derhill. 

CXJNCLUSIONS OP LAW. 

Finit. The libelants are entitled to recover from the respondent the 
omount of the premium of insurance which the libelants paid for insur- 
ance on cotton on the Arizona, which was not carried by that vessel. 

Second. There is no other liability on the part of the respondent to the 
libelants. 

2%ird. The decree of the district court should be reversed, with costs 
of this court only, and an order of référence made to a commissioner for 
the purpose of ascertaining the said damages of the libelants. 



The Nobth Stab. 
(PlstTlet Court, E. D. Michigan. January K, 1890.) 

Cotxisioir BETWBBN Stbam-Ships— Pos. 

When two steamers are approacUng each other In a fog, and repeatéd signais 
from eaota of them indlcate that they are drawing together upon opposite or crosa- 
ing courses, it isthe duty of eaoh to stop untU they ooipe to a clear understanding 
with regard to their respective positions and courses, and, if there be any confu^ 
sion of signais, or any other apparent risk of collision, it is their duty not only to 
stop but to reverse their englues. 

(Syliabus by the Court.) 

InAdmiralty. 

This was a suit for a collision between the ^team-ships ShefSeld and 
North Star, which occurred about 5 o'clock in the afternoon of June 14, 
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1889( during a dense fog, to the northward and weàtward of Whitefisli 
point, in Lake Superior, resulting in the sinking and total loss of the 
ShefBeld. , The libel of the Sheffield averred that, while upon a trip 
from Chicago to Two Harbors, Minnesota, and after passing Whitefish 
point, and ;being put upon a W. N. W. course, she encountered a fog, 
which gradually became danser and steadier. While upon this course, 
with a snjooth sea and a light wind, and with her fogTsignals reguJarly 
blowing, she heard the distant sound of a steamer's whistle, nearly 
ahead. Her engines were at once checked, when the signal was heard 
again a little upon her starboard bow. She was again checked, and a 
signal of two blasts blown, to which no angwerwas received. The sig- 
nal was repeated, and the Sheffield starboarded half a point. The ap- 
proaching steanier, which proved to be the North Star, replied with one 
blast still a long distance away. To make certain whether this was 
blown as a fog-signal or a passing signal, the ShefSeld blew a signal of 
two blasts two or three times, to eaeh of which the Star answered with 
a signal of one blast. Thereupon the Sheffield, acquièscing in the de- 
mand of the Star to pass port tp port, blew one blast and ported. The 
vessels were then from one and a half to two miles apart, the Star bear- 
ing less than a .point upon the Sheffield's starboard bow. The Sheffield 
was steadied under her port wheel N. W. by N. This threw the Star 
tipori the port bpw of the Sheffield. The steamers approached, exchang^ 
ing signais of one blast, until the Star was apparently well off upon the 
port side of the Sheffield, and ail risk of collision seemed tp be past. 
While in this isituation, a signal of two blasts was heard from the Star, 
apparently four points off the Sheffield's bow, the vessels being now too 
close to chàûgé Sides by starboarding. The Sheffield answered with one 
blast, and pbrted' hard. Again the sitar blew two blasts, which' were an- 
swered again by one, and the Star appeared through the fog heading for 
• the Sheffield, tWo lengths or more distant, on the port side,' and coming 
at great speèd. The master of the Sheffield at once signaled to the en- 
gine for full spéèd, and ordered thé wheel amid-ships, but too late to be 
of service. The North Star struck the Sheffield at about right angles, 
and near her port mizzen rigging, cutting into her six or eight feet and 
sinking her within five minutes. 

The answer averred that the North Star, being on a voyage from West 
Superior, Wis., to BufFalo, N. Y., upon a course S. E. by E. half E., 
and running under check, heard a signal of two. blasts of a steam-whistle 
about three-quarters of a point over her starboard bow. Knowing this 
to be a passing signal of a steamer bound up the lake, it was promptly 
answered by two blasts from the North Star. In less than a minute aft- 
èrwards, a second signal of two blasts was heard, still upon the starboard 
bow, which was again answered by a similar signal from the Star. This 
was again repeated. After the last signal was given and answered, the 
approaching steamer, which proved to be the Sheffield, suddenly blew a 
signal of one blast, still ofif the Star's starboard bow. As sùon as this 
was blown, danger of collision was apprehended, and the Star promptly 
answered this signal by adhering to her own signal of two blasts, and 
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lier speed was still further checked down. Agaîri the Sheffield blew a 
signal of one blast, still upon the starboard bow, but doser. The en- 
gins of the Star was then immediately stopped, and, while this order 
was being obeyed , the ShefEeld hove in sight near to, and heading across 
the bow of the North Star from starboard to port. Notwithstanding 
that a collision seemed inévitable, the master of the Star injmediately 
ordered her wheel to port, so that she might swing un der the stem of 
the ShefBeld, and possibly pass her, and ordered the engine to bacK, 
and immediately followed this order hy an order to back strong, in re- 
sponse to which every available pound of steam was given the engine. 
The steamer was backing with full power. Notwithstanding thèse pré- 
cautions, the collision occurred practically as stated in the libel. 

The case was argued before the district judge, assisted by Capte. Jo- 
seph Nicholson and James W, Millen, nauticalassessors. 

H. H. Swan & H, D. Govlder, for the libelant. 

0. È. Kremer and Robert Rae, for the claimants. 

Brown, J., (prally.) We are entirely agreed in our opinion of thîa 
case, and feel so cléar as to its proper disposition that we hâve nttt 
deemed it necessary to confer at any length, or to prépare a written opift- 
ion. Indeed, speaking for myself, I can say that I was prepared to dé- 
cide the case upon the pleadings; but, out of déférence to couiisel aq^ 
the probability of appealj I deemed it my duty to listen to the testimony, 
and, althougb without any doubts in my own mind, to obtain the ad- 
vice of the gentlemen who hâve kindly consented to sit with me. I may 
say that in a practice of nearly 30 years in collision suits, I can hardlV 
recall a ciase where the négligence seemed so gross and inexcusable, and 
none where the conséquences were so disastrous. Indeed, judging from 
the fréquent collisions which take place in thick weather, the hardest 
lésson which the masters of steam-vessels can learn seems to be the proper 
method of passing each other in a fog. As was remarked by Mr. justice 
BuTT, in onè of the last cases reported, (2'Ae Resolviim, 6 Asp. 363,) de- 
cided only a year ago: 

" Masters can al ways carry out the mimeuvers in that way , (that is, by stop- 
ping;) and I will not yield to what I know is the strong diainclination of the 
masters of thèse large vessels to stop their engines. They hâte and abhor tbe 
very idea, but it is to my mind their duty to do so, if they cannot otherwise re- 
duce their speed sufliciently." 

As illustrating the duty of masters under such circumstances, Wë will 
take The John Mcintyre, 61 Law T. (N. S.) 185, 9 Prob. Div. 135, one of 
the earlier cases upon that subject, in which the master of the roUs said; 

"If a steamer in a thick fog, so thick she can hardly see before her, hears 
another vessel in her neighborhood on either bow, not being able to see hér, 
and she herself not going at her slowest pace, the question is whether, under 
those circumstances, the officer in charge of the steamçr ought not to coneludie 
that it is necessary, in order tp avoid risk of collision, that he should stop aud 
reverse. I dô not hesitate to lay down tbe ruie, not strlctly as a matter of 
law; but as a matter of conduct, that the moment soch circumstances as thèse 
happen, itis necessary, under the article, to stop and reverse." - 
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Prpmjjyi.tl^e rule hère, announced, that jt istjie duty of the^ steamer 
not opily tOi.çi;op,, but to, x-everse, is somewhat too stringent, ^rxà, là'îer caaes 
hâve t^pded; in some.degree to qualify it. ,In thç s.i|it)sequent casé oî The 
pi^dog^ji ^^îiL&yi T. (!N. S,) 650, 10 Prob. Div.; 9,.tiie same judge lays 
dpwnlthçtrsie in the Jfoiipwing langiiage: 

, ; fïhorefouetiif a ship at seain sucli a f og beara a/Whiatle wliich would in- 
âiQ^tej^ih^ljjanqther vessel is,a mile or a, mile and a ,iia]if.oS, sbe ought at once 
to rediwè ,^«|lf Speed to a mpre moderate speed, though moderate speed under 
tihëse circumètànces wbuld be very différent to modei'aïe speed when the ves- 
ëllâ'Cffèsè èiÔser' togetlier. This case is not to bé determined by what was 
doiid'iit-téë'tîme thefir^ whistle was heard. Hère we tiHvethree.iind per- 
haps more,^jBUGcessive whistles. ail coming doser. Wbat can be the conclu^ 
sion to b& derived from tbose whistles? We know that in tact thèse vessels 
yirerç,«^^ing closer and closer to each other. We, however, hâve to judge o£ 
wbat o\ight~tb be the çonélusion or suspicion of the officer iii cliarge of the 
Dordogne. What would thait siicceSsion bf Wliistles tell him? For myself, I 
should bave had no doubt; When you hâve a snccession of whiStles, each one 
coming closer, that each whistle would bhow hira that thé other vessel is com- 
ing nearer. * * * I do not think it signifies whether the signais get 
iwoader Offi lib^ bow or not, if Jbhey show that the vessel is oonping closer. If 
itis(^fning,,Q<^rer and; nearer in a dense fog, (aijd every one knpws that in 
ad,ensf!,feg yoUjpannot tçli where exactly a vessel is from the sound of her 
whistlf>^,ysi,ncfyoù cànnOttlelVtlie direction in which ijfc isçpniing, are not those 
sucb circUmstHnees as sl^bhld lead a prudent ofiicer tô suppose that if be went 
ôh àJi;iiè''<i»r'ai>there wbùfdbe danger? * * * That'Wihiçh is moderate 
speed ' When tlie vesselâ are two or thrée miles ai^rt; is' âot.ttioderate speed 
,'When the ve^sels are witbin' balf a mile of each other. As the vessels get 
nearer andtiearer, be mUstbring bis ship to as complète a, standstill; as possi- 
ble, i|iritho^ti putting hiipself eut of contmand. If his vessel is. a steamer, he 
miist go àt least dpad slow. If the otber is coming ànyèhiiig like nearto 
hiûi, bé biight tb obi^y article eightéen, and stop and rêverie.". 

And l^creiiMr- Justice CoTTON adds: ;; 

" We ftavB not to consider wbat was the conduct of the Dordogne when the 
first whis^^ev^as beard.; It is clear that tbere was a succession of whistles; 
that the vçpsçls JBrere coming nearer and nearer, and ^ye^e, in fact, getting 
Very rieàr bfië another. Now it was thé duty of tlie Dordogne to stop and re- 
verse her engine if there was risk of collision. But it is saiid that, inasmùch 
as thess^wbiàilës were gettlng broaderand broader on the bow, tbeofflcei-of 
thevDordogfné might reasonably concludé there was no danger. However, 
that will Imo*. tomy bpinion, excuse the Dordogne fordlsobedience to article 
18. In a fog in which à man can see nothing, he cannot form any safe opin- 
ion as to the direction of another vessel, and be shotttd.iii'snchcircumstances, 
folio w the course stated by the master of the rolls." 

But witho*ti quoting further from the languàge of the opinions, it is 
suffioient toBay that the Same rulee hâve been since applied by the En- 
glish (?our|^,ipf5ràeJJ6or, 11 Prob. D;v. 25; TheEm>i^Uf)n, 6 Asp. 363; and 
, TAe Cisto, L. B> î|,4 App. Cas. 670. The American courts hâve also practi- 
cally affirtBéè and reaffirmed this rule. I had occasion myself to do so in 
the eaëèotf J5R^ iMerfe*, 23 Fed. Rep. 807, where l'hèld that theOsborae, 
which Wàë'j^jfôq^èdingatthë'rale of aboutfivè inileà an hour, ought to hâve 
stppped '!t)?,ePi^^6^l^^^^ t'^® Àlberta's wjiistles, ivrhiçh îndicatèd that she 
wàs appîoàchii^g ;^nd crpgsing her bowr, or at Içast <ira,wing nearer to her. 



THE KOETH STAR, 811- 

In that case both were held in fault; the Alberta for excessive speed, 
and the Osborne for not stopping when she heard the whistles approach- 
ing. That there is no relaxation of thé rule demanding extraordinary 
care in cases of vessels approaching each other in à fog is évident from 
the remarks of Judge Beown of the southern district of New York in the 
case of The Lepanto, 21 Fed. Rep. 651. It is not necessary, however, 
to read further authorities upon this subject. The question is consid- 
ered, and with practically the same results, in the cases of The Britannic, 
39 Fed. Rep. 395; The Wyanoke, 40 Fed. Rep. 702; and Thelberia, Id.- 
893. The courts are ail agreed as to the necessity for strict caution in 
thèse cases; and so critical hâve they been of the conduct of masters of 
steamers in fogs of this kind, that it is Very rare that their action bas 
met with the fuU approval of the courts, — so rare, that in the case of 3%fl 
Alberta, in this court, TTie Œty of Atlanta, 26 Fed. Rep. 456, 3îie Britan- 
nic, and The Wyanoke, in the courts of New York, and in the English 
cases of î%e John Mclntyre, The Dordogne, The Ehor, The Résolution, and 
The Frankland, L. R. 4 P. G. 529, the masters of both vessels were 
found to be in fault. 

Now, let us measure the conduct Of thèse vessels by those rules, and 
within moderato limits I propose to ehforcethem in this court. I think 
it is the duty of a vessel hearing the signal of a steam-ship ahead in a 
fog (and by ahead I do not mean dead ahead necessarily, but within 
one or two points upon eilhor bow) to reduce her speed; and, if she 
hears a second and third whistle nearer in the same direction, it is her 
duty to stop and wait until signais bave passed belween the two vessels 
which shall détermine upon which side each shall go, and that both ves- 
sels should proceed at the most moderate speed, keeping themselves well 
in command, until they bring themselves off each other's bow to such a 
distance as to make it absolutely certain that by continuing under check 
they \Vill pass eaCh other in safety. I do not think that they bave any 
right to résume their fuU speed until they are directly or nearly abeam. 
There are certain disputed questions of fact in this case which we can- 
not settle, and we do not propose to discuss them. The bestthat coun- 
sel can ask Of us is to Iake the facts as each side bas sworn to them, and 
examine the case in the light of this testimony. I hâve tried too many 
collision caSes to attempt to reconcile the testimony of the crews of dif- 
férent vessels where it is so conflicting as it is in this case. Nor are we 
at ail embarrassed by that difficulty. We do not think it ttecessary to 
pay much regard to mère numerical superiority in the witnesses upon 
one side or the other. We shall take the saiient and uncontradicted 
facts as thèy are sworn to by each side, — the course of the vessels, (in re- 
gard to which there is little temptation to deflect from the truth,) their 
respective signais as testified by those who made them, the angle at which 
the vessels Came together, and the extentof the injury,»— and détermine, 
to the satisfaction of our own minds, the probabilities of the case. 

Let us take the case of the ShefBeld. She was proceeding up the lakti, 
bound froto Whitefish point to Keweenaw point on a course W. N. W. 
She was blowittg her usual fog-signals, her whistle being operàted by an 
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Automatic device, which blew a fog-signal once in 58 seconds. At 4:42 
p. M., Gleveland time, she was checked to half speed. So far I see no 
criticism lo be made of her conduct. Wliile upon this course, she 
heard very faintly, at a great apparent distance, and a little upon her 
starboard bow, a single blast from the Star, in answer to which she blew 
two blasts and checked. She reeeived no answer. Her master then 
came on deck, and, hearing whistles on her starboard bow, he blew two 
blasts and starboarded half a point. The other vessel answered by a 
single blast. Now, whether that was intended as a fog-signal or a pass- 
ing signal is uncertain, but at any rate it Was a circumstance which called 
for immédiate caution. He blew two blasts again, and that was answered 
by one^ and s the signal was then repeated with the same response. 
There was evidently a confusion of signais, and the first criticism Imake 
in regard to his conduct is that, asthpse vessels were getting nearer, he 
shoUld bave stopped untit he located the signais and the course of the 
approaching yessel. , Instead of that, he assumed that the North Star 
was.blowing paasing.signals, though ^e had no assurance. that they were 
not fog-signalsj a fog-signal and a port signal being practically the same, 
though'iltis: saîd the port. signal is longer. Instead of stopping, how- 
eyer, he ported, and ported very decidedly ; and, while going W. by N. , 
half N.^ihe ported aod steadied at N. W. by N,. At the same time he; 
ordered oninpore steam, as he says. In the first pliice, he ported upon 
the aâsunjption that the Star was blowing a passing signal instead of a • 
fog-signal,. which may hâve been untrue, It is quite évident that, if it; 
had been a passing signal, the sound would haye crossed from his star- 
board to biaport bow, or at least it would hâve closed in; but there is 
no testimony to indicate that. He swears that the whistles continued 
upon bis starboard bow until after he ported. Now the very fact that 
the signal did not close in or pass from his starboard to hjs port bow 
should, bave indicated to him , as it seems to me, that the Star had not 
cbanged her course down the lake, but was blowing a fog-signal, and 
that his porting would ultimately throw him directly across the bow of 
the Sitar.. : That^was his second fault. The third fault was in not stop- 
ping. He had arrived at a point where he should hâve unquestionably 
stopped, because he was laying out a new departure. He was acquiesc- 
ing intbe signais of the North Star if her single blasts were intended as 
port signais, and was throwing himself across her bow in case she should 
keep -b^r course^ as the indications were she was doing. Now he sayS; 
that he exchanged six or eight signais of one blast with the North Star. 
I; doubt this,. but, assume it to be true, (and I wish to dispose of the 
case, as far as possible, upon the assumption that each side is telling the 
truth^) Jie ejçcljanged six or eight signais of one blast, and then, very 
mHch. to his surprise, as he says, after he had gotten the North Star: 
ajyay over oiïihis port bow, the Star blew two blasts, which he answered ; 
by one, and ported hwd. He did not stop then, and the signal was re- 
peated. HjS diould not only bave stopped, but he should bave stopped 
and riEfversed, and backed strong, That was the only possible safetytoi 
hijçn i|» tfoîit emergency. But after the second signal of two whistles, to , 
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wbich he answered wîth one, the vessels Came in sight of each other. I 
pasB no criticism upon what occurred then upon either side. ïhe ves- 
sels were in extremis, a collision was inévitable, and he had a right to go 
ahead at fuU speed, or do anytMng else that offered a possible escape. 
I do not criticise bis conduct at that time, but, prier to the vessels com- 
ing in sight of one another, we think he was guilty of three or four man- 
ifest faults. 

Let us now examine the case of the North Star. Her course, and by 
this I mean her direction, iô certainly open to much less criticism than 
that of the'Sheffield. Indeed, I do not know that I bave any fault to find 
with it, even though she may bave starboarded a little when she heard 
the signal of the ShefReld on her port bow. She claims to bave been 
running under a check from the time the fog set in; but we think that, 
comparing the time she left Manitou light with the time and locality of 
this collision, her speed could not bave been greatly reduced. Bearing 
in mind that she coverpd 66 miles in six hours and a half, her oheck 
could not bave been a very slow one. Her speed must hâve been abotit 
10 miles an hour. But let us assume that she was running under à 
check of 5 miles an hour. How does the case stand then? Did she 
hear the fog-signal from the Sheffield? She claims she c^id not, and ail 
the wîtnésses produced hère by the respondent claim that she did not 
hear the single blast of the Sheffield, and that the first signal thàt she 
heard was a blast of two whistles, which did not éxceed four and fivé 
minutes before the collision. Now, gentlemen, we do not believe tha,t. 
We think she must bave heard the single blast of the Sheffield for some 
considérable time. It is true the wind was blowing over her stem, but 
it was a light breeze, and not such a one as would prevent an ordinary 
fog-signal being heard for more than a mile. We think that she must 
hâve heard this fog-signal — -First, because the mate saysthat he heard it; 
and, second, because the protest indicates that he heard it. The protest 
says: "Heard steamer blowing fog-signal on starboard bow aboUt 6:10 
p. M. Few minutes after, heard this steamer giving two blasts'on the 
starboard boW." Now, undoubtedly the whistle she heard on her star- 
board bow was the fog-signal of the Sheffield. Thèse protests are, .1 
think, very cogent évidence. They are made when the memory of the 
witnesses is fresh, and nothing is présent in their minds but the facts of 
the collision. They are unadulterated by légal ad vice, and are made at 
a time when no temptation to deviate from the letter of truth bas pre- 
sented itself to them. But, in addition to the testimony of the mate 
and of the protest, the witness King, who acted as porter, and who was 
lying in his berth, says that he heard the single blast of this vessel three 
or four times, and ail of a sudden they changed to two blasts, and he 
jumped ont of his berth and ran ahead, evidently thinking there was 
danger of a collision. We bave no indication that the Star moderated her 
speed up to that time beyond the check at which she had been going 
since the fog set in. In fact, it was about that time that the master sent 
the mate to the engineer to tell him to hurry up a little, — to put on a 
little more steam, — while signais of two blasts were being blown at a 4iB- 
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lanoô ûbt ©xbeeding a mîlô. ' A point upon which there is a good deal 
of'teStimony aûd a greatdeal of doubt is from which steaùier did the 
fi'ïst signal 6f two Idlîiats corne? We cannot answer that question. We 
dan oûiy éay that we arô inclined to thihk the signal came ôrst from the 
Star, aùd thie becaûséthé'Sheflield was ûnder a porfc-wheelat that time, 
and'tô hàVte blowû two biasts of a whistle while the steamer was porting 
would indicate a degree of recklessness inconsistent with good sensé. 
Indeed, it seems to us iricredible that' a steamer shonld be blowing a 
aigbal tof tWo blasts whilfe Onder a port-Wheei; As to what took place at 
thàt'timèj w« tefer tO' théi allégations of Ihe ansVer, although! it is qual- 
ified'td'k)me extent by the oral testimony: 

"A^'spoç as this waS blown, danger of collision was apprehended, and the 
North Stur promptly ahswèréd this sigriallast blown by the Sheffleld by ad- 
herinlg to'her passing signal oftwo blasts. and her masteriimmediately took 
the précaution to oheck dowji still fuither the speed of the Nortli Star, wliich 
was thtjn.^odjçnate. The Sb^ffleld, however, again blew a signal of one biast 
Qf,her ^bistie, still on tlie North Star's starl)oard how, but çloser. The en- 
gi^e of tl)e Kprth Star wifs then immediately stopped, and, while this order 
Was bëitig çbeyed, the Shèlfleld bove in sight, near to and heading across the 
North Star's boi^ ànd coursé, from starboard to port. The vessels were then 
bO cloSé ti) éaéh othér that àcollision seemed inévitable, butv notwithslanding 
this,; the master Of the Noïrth Star immediately ordered herwlieel topovt.so 
that sbe iptghtsjiving uqdçr tbe stem uf the ShetUeld, and possibly puss her. 
and ordered the engine, to back, and iramediately followed this order by an 
brder tp bacl{ strong, and. in response tô tbis order» every available pound of 
BteàtaW^ glvéri the engine." 

■ . -Toi '":'■, •;;■ ■ ■ , 

Now it is ifaatiifest that at the time this signal of two blasts was heard 
on the North 'Star the signais of the two steamers were conflicting, and 
the circunistànces a;ll indicate that they could not bave been more than 
a mile aparti The vessels wereapproâchingeach other at aspeed whieh 
Would btïàg tbenà together in five minutes, and it was the instant duty 
of thô'Moith'Star to stop and back. It is claimed that she did this, but 
it is Bis» tïnéontrUdicted that she checked. Now, why did she check? 
There waBnfr reason for it. Her duty wàs to stop, and her counsel bave 
reGOgniaed' this as her duty by saying thata cluster of signais to check, 
tbstojijto' back, and tô back strong were ail given substantially atonce, 
and a^ oaîei ôrden In view of the allégations of the answer, we cannot 
believe thaîti ' The protest does not indicate that any ëuch celerity of 
naovement was manilested. The mate went down to the engine room, 
and Whferiiie camé back thèse orders were given, and they ail say they 
Wére giteiffiîfiuccessively, and not as if one order had been given. But 
therè was ût that time hattging up in the engine room a direction to this 
elfect: ; ''Whère a veséel: is going âhead, and a signal of two bells is 
giVen; tfeàtis àû order to back ând back strong.^*' i Tlvatisthe signal that 
shoùld'haye been given beyond ail possible question;" ; My own view is, 
aïid in-thts'thè nïiutiMil'assessors conCûr with me^^that the first order 
given was tO:dheck;thiat they waiteduntil theylgotanother blast from 
tbë Sh<ôflaald, and then they stopped; that the SheflSeld immediately 
-hoVeùil' Sight^' when they reversedtheir éngines, but too late to be of any 
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'ôerVïCe. ' Njsw^e hâve no doubt that if, when the signal to check, was 

'givën^ an ofcier ii'aià beeû given tb back sfrbhg, this coUiSion wotild. bave 

been avoided. The conséquence was that she ran into thé Sheffleld 

feuï Oïilfivefeet. What speëd does that indicate? Upon the one hand, 

it is said by a 'witness for the Star, who bas mad© a mathematical cal- 

culation, based upon the weightof the Star and thé strength of the Shef- 

field's hullj that her speed could not havô exceeded a mile an bour. 

But we do not think this witness sufficiently estimâtes the resisting power 

6f thei Shéffidd, and our opinions rathercoihcide withthatpf the equally 

intelligent witnœses produced by the ShefiBeld,— <!apt, Kirby and Mr. 

Angstrdm,— ^who tefetified that in their opinion sha masthave been, goii^ 

i at ' ih)m fivô to fièven miles an ; hour . The experienoed seamen . who sit 

'wîtb me i!n< this case giv î itas théir apinion that, she mu«t,havç been 

gôing; oonsidering the depth of the ont and ail thie Jscts,^ at a speedsQf 

B^ùtifîve ûiilêean hour, and I concur in that opinioii. , ,,..,;, 

In furthèr côrroboration of thisj we bave the testimony of- a, l£>jTge 
âutiQlaéPofWitnesâBS upon the iSheffield, who were looking for the Stpr 
«8 she hdve in isight^ and Say that sbe came at tbenlt'with "a larges bone 
"■M hetteeth.?^' Upon the dther hand^tbë witnesseà upon the ,Sta? seem 
to'ihave tàken the precaution'toiook over her stwnand say tl^ere.was no 
bonetherè. We décm it extremely iniprobable, bèweyer, that the iWiit- 
nieaseB iJpon the Sta'r should bave been loofcing at herctitîwater. They 
had ùhdiôubtedly taken the alarm, and wère on: thé lookout for thft ^ 
péarance ïrf the 1 Sheffield; We are cleaily of thé opiùion that the Star 
' wàs at^'fatilt for înbt takihg prompter measures to: stop ma '■ reverse her 

■■énginer : : a..v; ,■;■• i ;..; '.'.-.'>./■/.: ■■..: i- :;;:'/'. ^v ,;,:; t;,;. 

Theré' mtist be a' decree dividing the idamagèa, and referring ,the, c^se 
tû^ a commisâioner to computs and report the aame^ , . > ^ ^ 
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,,'_.'".' jjThE ,R]pADING>.'THE. ScHMIDT.' .' .''.',/'''''', 

' (Circuit Court, JB. D. PèftTisi/luania. October 11, 1890.) • 

■ t.. îCOU.ISI.ON'— BaILUBE to KeBF 'WiOII.ANT IjOOKO'DT. 

;Tb6 iQokout of a steamer, whlch was crosslng tbé course of 'a Schôbner t&at hfad 

her llgnts properly set ànd burning, f ailed to see the scKooiiâr .on à darkt :but olâar 

. BfidinOQaloss, plgtat uiitiU within four len^hs of her, altbpugb the -steamer'S .Ugflt 

bad been seen byttiosèon the schooner at tbe distance of ',1*0 miles. HèRÏi'Ine 

steamer was in fault for not keeping a vigilant lookont. .' 'j;)'fi 

8. Same-»Stbam AKD SAII/— linTT ;OP SiaiàMBR TO Rbvbppe. . . 

A steamer which, flndlng hersèlf crossing the course of a schooner on the port 
tàok, and àboùt four- lengtbs from her, attémpts to avold bér by meMiy ^brtiit|g 
tard, te in fault for not alsoreversing. . ,; ;.•, 

Q. SAMo-r-<^AjfeiNO Ckx^B IN EzTjtEMis. ,; 

A steamer was crossing tbiei course of a soltooner. The vé^sels had Bl>tÂroaiohed 
tO'witMn about fo<ti:''léngtfas:of éach other. Theachooner wafton haïiportjtudc, 

«ReportedbyMarkWilksCoUet, Esii., of thePhilftdelphtebar.. , ;, . , L ju 
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a&d heading about north, The steamer was headine east south-east. When about 
, . g^iTilengthBapart, thesohoQnerstarboarded. Helo, this change of cours» was in 

Appeal from district court. See omfe, 398, for the opinion there de- 
livered, and the facts other than as set out in the présent opinion. 
John G, Larrib and 2%08. Hart, Jr., for appellant, Reading. 
Henry R. Edmunda and Chirtia l^on, for appellee, Schmidt. 

Bbadley, Justice. The Facts: (1) On themorningof Septeniber23, 
l889j about 1 o'clock, the schooner Charles E. Schmidt came inio col- 
lisiob trith the steamer Reading o£f the coast of Massachusetts, about 
two miles to the westward of the Cross Rip light'^hip. (2) The night was 
clear. Thère was no moon. The lights of the vessels could be seen two 
miles distant. There was no unusual sea. The wind was from the 
north- west, blowing a brisk breeze. (3) The schooner was bound down 
the coaet, with a caigo of ice from Gardiner, Maine, to Philadelphia. 
The Btéatner was bound up the coast on a voyage from Philadelphia to 
■ Salëitt, Mass. j with a cargo of coal. (4) The schooneif was- beating 
thrôugh the chanuel marked by the Cross Rip light-ship and was on her 
port 'ta<^, close hauled by ihe wind, with ail her lower sails set, and 
headikigi^ut north, and nearly across the channd. The steamer was 
cottiing dôwn the channed on a course east south-east, crossing the course 
ôf thfr Schooner, (6) ' The schooner's lights were properly set in the rig- 
ging; and were burning brightly. The master was in charge, and the 
watch on duty. A lookout was properly stationed at the bow, and two 
other men were upon the deck, one of whora had the wheel. (6) While 
the schfooner wa» upon her port taok, heading about north j the green 
light of the steamer was repotted by the lookout, and seeti by ail of the 
men on the schooner, distant about two miles, and bearing about three 
points on the schooner's port bpw. The light was carefully observed by 
the men on the schooner, and the steamer was seen to approach without 
changing her light or making any change of course until she was within 
four lengths of the schooner, and there was imminent danger of collision. 
The schooner then starboarded, and the stearner had ported, and struck 
the schooner on hèr starboard èide, breaking it in and damaging the 
cargo. (7), Thp lookout of the steamer and otherg jn charge of her nav- 
igation did not see the schooner's lights until they were three or four 
;lepgtjt^.,ti;^ri(^, her, and iiumediately hard ported, the mate helping the 
wheelsman to put it overj and when it was hàrd a-port, it was imme- 
,;,(iîàtélj^ brdered hard a-starboard, and the vessels struck before the last 
oirder could be fuUy exeouted. 

Conçludona qf Imw: Th* steamer is responsible for the collision; (1) for 
ïàolt maiptàihinga vigijàîit lookout; and (2) for hot changing her course 
seasonably, and preventing the vessels getting into a dangerous proxim- 
ity; and (3), for not reverging her engines in time to prevent the vessels 
from g<3ttinginta a dangerous situation and proximîty ; (4) the change of 
course by the schooner was in extremii; (5) and the steamer is responsible 
for the damages caused by the collision. 
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Haemon V. United States. 

XCircuit Court, D. Colorado. Ootober 27, 1890.) 

Fedekai. Coukts— Juribdiction ov District Judob— Writ op Ebrob. 

Eev. Bt. TJ. S. SI 591» 593, 596, provide that a circuit judge may appoint a district 
judge to bold court in another district tban bis own, with tbe same powers as the 
judge of that district; "but no suob judffe sball liear appeals from the district 
court. " Section 614, Id., provides that a district judge, wben holding circuit court 
alone, may, hy consent of parties, hear an appeal or writ of error from his own dé- 
cision in the district court. Held, that a district judge, when holding circuit couH 
in another district by appolntment of the circuit judge, could, by consent of the par- 
ties,: hear and détermine a writ of error in a criminal case from the district court. 

On Writ of Error from District Court. 

This case was submitted on the record and the foUowing agreed state- 
ment of facts: / 

"It is hereby stipulated by and between Lawrence Harmon, plaintifl in eir- 
ror, by Patterson and Thomas, hisattorneys, and tbe United States of Amçir- 
ick, by John D. Fleming, United iStates attorney for tbe district of Colorado, 
as follows in the above-entitled cause: 

"First. That a writ of error was duly suedout of the circuit court of the 
United States for the district of Colorado tb the district court of thé United 
States in and for said district in tbe above-entitled cause, and that upon the 
présentation of the record of said cause to the Honorable David J. Bbewer, 
tben judge of the circuit court of the United States in and for the eighth 
judicial circuit, the said the Honorable David J. Breweb, as judge, did or- 
der that the said writ of error issued in said cause should be made to operate 
as a supersedeas tbereln. 

"Second. That the said cause was dulydocketed in the said circuit court for 
the district of Colorado, and was entered upon the docicet of said circuit coUrt 
as case «No. 2,493.' 

"Third. That thereafter the said, the Honorable David J. Breweh, as 
judge of the circuit court, did make the foUowing order and appointaient, 
wliich was duly entered of record in the office of the clerk of the said circuit 
court for the district of Colorado, as follows: 

" 'United States Circuit Court, District of Colorado. 
" 'In my judgment, the public interests so requiring, I do hereby designate 
and appoint Hon. John F. Phillips, United States district judge for tiie 
western district ot Missouri, to hold the circuit court of the United Statés for 
the district of Colorado for the présent term, in aid of the Hon. Moses Hal- 
LETT, district judge of said district. 

" ' Witness my hand, this, the 6th day of December, A. D. 1889. 

" ' David J. Beewer, Circuit Judge.' 

"Fourth. That thereafter, and by virtne of said order and appointnient, tlie 
sàid Hon. John F. Phillips, district judge aforesaid, did hold ttiis présent 
term of the said circuit court atDen ver, in the district of Colorado. 

"Fifth. That upon, to-wit, the 20th day of December, 1889, it being one of 
the judjcial days of the term for whichthe said Hon. John F. Phillips was 
appointed to hold the said term of the circuit court, as aforesaid, on motion 
of the plaintiff in error, and with tbe consent of tbe United States of America, 
thrpugb John D. Fleming, United States attorney for said district, the said 
cause :a?id the erçors alleged were submitted to the said, circuit court, presided 
over by thé said Hon. John F. Phillips alone, under and by virlue of said 
v.43K.no.l2— 52 
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appointment, for détermination and décision, and the plaintiff in error, by 
his attorneys, and the United States of America, by] tJie said John D. Flem- 
ing, United States attdrney for the district of Colorado, did appear before the 
said circuit court, presided over by the said Hon. Johx F. Phillips, as afore- 
said, and did fully présent by argument the saiij causé and errors alleged 
tberein, botb in behalf of the said plaintiff in error, and in behalf of the said 
defendfin.t in.çtror, and did then and thèrçsûbmit thè sanië'tbthe àaid couirt 
for its décision. 

"8ixth. That afterwards, and upoQ, to-wit, the 5tli day of Marché A. D. 
1890, the same being oite ôf tlie judicial days of theterm of the said circuit 
court over whicli the sàîdjHon. JohîjF. Phillips had been àppointed, the 
said Hon» John F. Phillips, as said judge, and under and by virtue of his 
said appointment, did aie in Uie clerk'8 office of the said circuit court in and 
for said district his opinion in writing in said cause, in and by which said 
opinion the judgment of the said district court in said cause wàs ré versed; 

.and for-,t^}e cause. set forth in the said opinion the said défendant was ordered 
to be diBcharged without day from any f urtlier prosecution by reason of the 
facts allegeid against him in the indictment, and référence ia hereby made to 
tïiéàaid opinion, and to the said ordér reVerslng the said jùdgmënt, and or- 

'âëi^tig t'hie discbargé of the'said plaintiff in error. for greàt^r particularity.'' 

PaUerson <St Thomas, for plaintiff in error. 
'^ J(^n^. FIming,I)ist. AUy 

: «Gaeêwéll, J. The motioUB in this caSeraise the question whetber a 
district jiidgeôf one district, desigïiakd iand àppbiïjted bj^ the cireuit 
jùd^è,' tinter sectioh 596 of the Reviséd Statutes ofthe tJnitëd States, to 
hold 'Me circuit court iri aliôtherâistriét, in'aid'of tji^^ju|ge ofthat dis- 
tijiçt, can, while holding the circuit court unjier sucih (Jpsignation, with 
or without the consent of the partiesi hear *ad dispose ofa criminal case 
on error from the district court. The district judge assigned to thedut\ 
<if hoMirtj^ the circuit court did, in factyiiéar and décide this case on er 
tor." ;''Hi8 Op^njoh conclu^^ 

"My conclusion is that under t^e law,.the indictment was- insuSÏQient, and 
the conviction tbereunder should be sçt aside, and the défendant discharged. 
It is so "tMëted, as any f urther prôsec'irtioh virould be barred by the statute of 
-limitatibiB.":''-' : :'■• ■' '■■■^j^ 

■i- Neitber 4bis order, norits équivalent, haâ bêén enteredof record; and 
thé' plifâtlHffîn error moves that sUch an éntrjr be how made as of the 
date of the judge's order. This motioïi îs çesi^téd 'l>y. the district attbr- 
ney, whoiupves that the case be setdown foi* hearihg before the circuit 
judge the same as if it had not been heard and decided by the district 
jud^é #Hb ipi'èld the circuit court undeï' the d esignatioh and appointment 
of tbe circuit judge. The section vnder which tnè district judge was 
desigu^tpd reads as folio ws: v 

''Sec 596. It shall be the duty of every circuit judfee, whénever in his 
judgment tbe pnbUc interest so requires. to désignate'and appoint, in the 
mannef and with the powers provlded in Section flve hûttdrëd and ninety-one, 
the district judge of any. judicial district witbin tils circuit to hold a district 
or circuit court in tbe place or in aid bf any otber district judge within tUe 
same circuit. " ; /; :' . 
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It will be observed that the circuit JTidge is to désignât^ and appoint 
the district judge "in the manner and with the powere provided in sec- 
tion five hundred and ninety-one." Section 591 provides that, when a 
district judge is prevented by any disability from holding a district or 
circuit court in his district, a district judge of 'another district may be 
designated and appointed "to hold said courts, and to discharge ail the 
judicial duties of the judge so disabled." Section 592 provides that, 
wliere thereis an accumulation or urgency of business in any district, 
the circuit justice or circuit judge — 

"May designate and appoint the judge of any other district in the same cir- 
cuit to haVeand exercise within tlie district first nanied thesame powers that 
are vested in the judge thereof; and each of the said district judges may, in 
case of such appointment, hold separately, at the same time, a district or cir- 
cuit court in such district, and discharge ail tlie judicial duties of a district 
judge tberein ; but no such judge sball hear appeals from tbe district court. " 

Section 614 of the Revised Statutes provides that — 

"A district judge sitting in a circuit court shall net give a vote in any case 
of appeal or error frum his own décision, but may assign the reasons for such 
décision: provided, tliat such a cause may, by consent of parties, be heard 
and disposed of by him when holding a circuit court aitting alone. When he 
holds a circuit court with either uf tlie other judges, tbe judgment or decree 
in such cases aball be reudered iu conformity with the opinion of the presiding 
justice or judge." 

It is believed thèse are ail the statutory provisions bearing directly 
on this question. Thèse sections are to be taken together, and construed 
as if they were one law. So construed, the law is that the district judge 
of one district, appointed to hold, and holding, a circuit court in another 
district, is invested with the same powers that are vested by law in the 
judge of the district in which the court is held, and may discharge ail 
the judicial duties of such judge in the circuit court. In holding the 
circuit court, he sits as a district, and not as a circuit, judge. The stat- 
ute clothes him with the jurisdiction " to discharge ail the judicial duties 
of the judge" of the district in which the court is held, and not ail the 
judicial duties of a circuit judge. Embarrassment may sometimes re- 
suit from the présent state of the law on this subject. For instance, if 
the distriict judge of the district where the court is held and the district 
judge assigned to his aid sit together in the trial of a cause in the circuit 
court, and there is a différence of opinion between them as to any ques- 
tion arising in the trial of the cause, or as to what judgment shall be 
rendered, there is no statute declaring whose opinion shall prevail. 
There is, indeed, no statute saying in terms that they shall or may sit 
together. Section 592 authorizes them to"hold separately, at the same 
time, a district or a ci rcuit court ; " and , by section 596 , th e assigned judge 
is authorized "to hold a district or circuit court in the place or in aid" 
of the judge of the district.; The statute déclares whose opinion shall 
prevail when the court is"held by a circuit justice and a circuit judge 
or a district judge, or by a circuit judge and a district judge ;" but no 
provision is made fora différence of opinion between two district judges; 
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Section 660, Rev. St. U. S. Nor is there any provision for a certificate 
of division of opinion between two district judges, aa there is in a case 
of a différence of opinion between "a circuit justice and a circuit judge 
or a district judge, or by a circuit judge and a district judge." Sections 
652 and 693, Rev. St. U. S. 

It was early decided that a district judge could not sit in the circuit 
court on a writ of error from his own décision, ( U. S. v. Lancaster, 5 Wheat. 
434;) and by chapter 20 of the act of the 2d of April, 1852, (10 U. S. 
St. 5,) embodied in section 592 of the Revised Statutes, it was enacted, in 
référence to judges assigned to hold court in districts other than their 
own, under that statute, that "no such district judge shall hear appeals 
from the district court." But by the later act of March 2, 1867, (chapter 
185, § 2, 14 U. S. 545,) it was provided that a cause appealed from 
the district to the circuit court might, by consent of parties, "be heard 
and disposed of by the circuit court held by the district judge," in the 
absence of the associât© justice allottéd to the district. This act, with 
some others, is incorporated in section 614 of the Revised Statutes. This 
act, the suprême court say, was enacted "in order to prevent failure or 
delay of justice." U. S, v. Emholt, 105 U. S. 414. Under the provisions 
of section 614, a district judge holding the circuit court, sitting alone, 
may, by consent of parties, hear aud décide an appeal or writ of error 
from his own décision. If the district judge of the district, when hold- 
ing the circuit court, may hear' and décide an appeal or writ of error 
from the district court by the consent of the parties, undoubtedly the 
district judge assigned to hold the circuit court in that district may do 
the same. The assigned judge is, as we hâve seen, invested with ail the 
powers and jurisdiction of the judge of the district. This includes the 
power to hear and décide, by consent of parties, any cause pending in 
the circuit court on appeal or writ of error from the district court. It 
would be a singularly anomalous condition in the law if the district judge 
of the district, holding a circuit court, could, by consent of the parties, 
hear an appeal or writ of error from his own décision in the district court, 
and a district judge of another district, appointed to hold the same cir- 
cuit court, could not, by consent of the parties, hear. appeals and writs 
of error from the décisions of the judge of that district. There would 
seem to bé more reason for denying the exercise of this appellate juris- 
diction to the judge who decided the case in the court below than to one 
who had no préviens knowledge of the same. The parties hâve a right 
to hâve their appeal or writ of error heard by the circuit justice or the 
circuit judge, and to hâve their cause continued until such a hearing can 
be had; but it is compétent for them by consent to submit to a hearing 
before the district judge who tried the cause in the district court; or be- 
fore a district judge assigned to hold the court "in the place or in aid of" 
such judge. The statute is silent as to how such consent shall be given 
or proved, but there can be but little doubt as to the proper rule. Where 
the record shows that the parties appeared and argued and submitted 
their case, it will be presumed that they did so voluntarily, and by con- 
sent. Whether that presumption is conclusive, it is not necessary in this 
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caae to décide. See The Âlaska, 35 Fed. Rep. 555, 557. In this case 
the consent is not denied but admitted. 

It is expressly stated in the agreed statement of facta that the "cause 
and the errors tdieged were submitted" to Judge Phillips "on motion of 
plaintiff in error, and with the consent of the United States of America." 
Let the judgment of Judge Phillips in the case be entered of record as 
of the date it was made. 



FosTER et al. v. Ballenbebg et ci. 
(CireuU Court, S. D. OMo, W. D. Ootober 29, 1890.) 

TjuvmcnoTS — When -Granted. : i: 

A pVeliminary Injunction will not be granted to compel the leBsees pi an opéra-, 
house toallow the complalnants to nse the houee in aécordance wlth- à oontract 
therefor, where such injunction would compel the lessees to brpak si similar oon- ; 
tract niàSe by tbem viith an innocent thi'rd party, àpd the compiainants cannot use 
the bouse with profit tothemselres. 

In Equity. On motion for preliminary injunction. > i 

Bainsey, Maxwell & Ramsey, îoT complaiD&QtB. 

ijanim Z>. Jones, for défendants. ' 

Sage, J., (oraUy.') The billwas filed yesterday, and a motion for a 
preliminary injunction argued. The compiainants aver that on the .25th 
day oi August, 18i90, they enteréd into a contract in writing with the 
défendant Louis Ballenberg, who signed it by the hand of Paul P. Nich- 
olson, agent, and who, although contracting in his own name, was act-, 
ing for himself and his co-defendant, Powell Crosley, whereby it was 
agreed that the compiainants, being proprietors and managers of an op- 
éra Company known as the "Boston Idéal Opéra Company," should, on 
November 3, 1890, begin the rendition of the opéra of "Fauvette" in 
the hall of the opera-house in Cincinnati knowA as " Pike's Opera-House , " 
of which the défendants Crosley and Ballenberg were in possession as 
lessees or otherwise, having full control thereof, and power to let the 
same for the purposes contemplated by the said contract. The bill avers 
that by the terms of the contract said performances should begin on the 
3d day of November, 1890, and continue until Saturday, November 8, 
inclusive; there being one performance each day, and one matinée. 
After setting forth the détails of the contract, which providedj among 
other things, that the compiainants should receive 70 per centum and 
the défendants 30 per centum of the gross proceeds of said performances, ; 
the compiainants aver that said opera-house bas not for several years 
been used as an opera-house or theater, that it was being rempdeled and 
refitted, and that it was to be reopened as an opera-house on, the date 
aforesaid of said first performance, and that it was stipulated in the 
contract that the rendition of the opéra of " Fauvette" by the cpmplain- 
-apts, with their Company, should be the fire,t performance to bégiven 
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in said èpera-house upoo its reopening; It is fùrth&r averred thatan 
important advantage attaches to the Company enjoying the privilège of- 
openîng a new house, for the reason that public attention is muoh at- 
tracted to an event of that character, and the houses are better fiUed 
upon sucb occasions than at other times; and that, in vieW of this ad- 
vantage, the complainants consented to a smaller proportion of the grosa 
proceeds than they otherwise would hâve been willing to accept. Itia 
further averred that, notwithstanding the premises, the défendants hâve 
announced their purposeto break thesaid engagement, and havealready 
advertised a performance to be given by another company, beginning on 
the 3d of November, and to continue throughout that week, and that de- 
fendants now refuse to aile» w the complainants to perform their said con- 
tract, and hâve so notitied complainfints,and threaten to exclude them and 
their company from said opera-house at the dates named. It is further 
averred that the Boston Idéal Company enjoys a high réputation, and 
that the refusai of the défendants to allow the said performance will be 
an irréparable injury to the complainants and to said cottipany. The 
prayer of the bill is that the défendants may be eujoined from permit- 
ting the use of said opera-house during the period aforesaid by any other 
person or persons, «nd from pormitting any other performance to be 
given therein, and that they be enjoined from refusing to allow complain- 
ants to give said performance of said opéra, in pursuance of the terms of 
said contract, and that they be required to do and perform ail things re- 
quired oif theni uiider said agreemént, as therein set forth. As an al- 
ternative prayer, the complainants pray that, if the court shajl be of 
opini<Mi thàt it is not âblè,'àccording to the courseof equity proceedings, 
to order the défendants toéomply specifically with the détails of said 
contract, the court shall' order that the complainants may take pos- 
session of the opera-house, and furnish aJI things which, under said con- 
tract, the défendants were to furnish, and that upon final hearing the 
court shall decree that thé défendants shall pay the expenses thereof, 
and for ail Ôther necessary and prof>er relief. 

I bave giVen to the exàniihation of this case such Câre and attention 
as bas been possible in thè short time àflbrded me. It appears from thé 
afiidavits Upon file that the défendant Ballenberg was, at the date of the 
coniractset foi'th in the bill, in the employ of the défendant Crosley, but 
that he had no interést whatèvèr in thé lease of the operarhouse. It ap- 
pears from the afiidavits of Ballenberg and of Crosley that Ballenberg had 
in fact no authority to naake cori tracts for the services of theatrical or 
operatic troupes. He wàs authôrized td receive propositions, and com- 
municate thèrii to GrôSlièy;' but no contract was to be made without the 
express approval of Crosley. It is not claimed that the contract in thiâ 
case was so approved, atiditié claimed that ît must fall, so far as Mr. ; 
Crosley is cohcerned, because not within the authdrity conferred upon 
Ballenbergi Uj)on this point, it seems tome that the manager of a thea^ 
ter or opera-'housé occupiès the positiori of a gênerai agent, and thèfefore 
that a spécial limitation ofliis authority not communicated to or known 
by the mânagetof a troupe with which he in fact niakeà a coiitract in the 
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r^vae and on behalf of his principal, or as manager, would not render 
,the contract invalid, it being within the gênerai scope of his authority as 
tnanager. But the contract in this case, which is attached to the affida- 
vit of the coraplainani Foster, is, in terms, with Louis Ballenberg in- 
dividually. Moreoyer, the bill makes Ballenberg a défendant as a prin- 
cipal^ in joint possession of the opera-house with Crosley, as co-lessee, 
or otberwise. It is signed, "Louis Ballenberg, per Paul P. Nicholson, 
Agent." It appears afSrraatively by the affidavit of Crosley that he nevçr 
consented to or recognized the contract, nor did he even know of it until 
after the controversy upon which this litigation is founded arose. Now, 
wbile it is true that an undisclosed principal may be held to the per- 
, fp^piance of a contract œade by his agent in his own nanje, I am strongly 
inplined to the opinion that that can only be done by showing that the 
exécution of the contract was within the actual authority of the agent, 
inasnauch as in such case the contract was made with the agent as prin- 
cipal, and must be presumed to hâve been made relying on him alone, 
and not upon the authority implied from the scope of a gênerai agency. 
But 1 am not disposed to put the décision of this case upon that ground, 
nor am Jf disposed to enter upon the considération of the controverted 
questions of fact respectirjg the condition of the Boston Idéal Opéra Com- 
pany, and its qualifications to render the opéra in style requisite for suc- 
cessful performances. It is ciairaed on behalf of the défendants that, by 
reason of a change of conductors, and the retirement from the- troupe 
of certain leading singers and of membera of the chorus, the troupe 
was 80 weakened as not to be in condition to give performances that 
would draw paying bouses. It is true that it is notelaimed that thèse 
d^ficiençies are anything, more than temporary, but jt is insisted that 
they. are of so récent date that the troupe could not be restored to its 
own proper standard in time for thèse performances. On the other hand, 
it is insisted that the défendants are bound by the contract to accept the 
services of the troupe, even if the complaints made were well founded 
in fact, which they deny. I do not agrée to this proposition. I think 
such a contract caîls for a full troupe, up to its ordinary standard, just 
as the contract for the services of a physician is a contract for the exer- 
cise, not only of the ordinary skill of the profession, but of the skill 
which he possesses, although he may be far above the average. But if 
the contract is for the services of a troupe, it cannot be avoided by aver- 
ring that the performances of the troupe are not up to the standard of 
excellence recognized as necessary at the theater where the services were 
to be rendered. The person engaging the troupe is bound, in the ab- 
sence of misrepresentation or fraud, tb accept its performances if they 
are up to its own standard. The afiSdavits as to the condition of the com- 
plainants' troupe are conflicting. It is denied on their behalf that any 
changes bave been made excepting for the better, and ît is claimed that, 
aa to thé çbnductor, the leading singers, and the chorus, the troupe is as 
good as'it èver has been, if not better. I shall not undertake to settle 
thé diispQte upon this feature of tbe case. It seems to me that other 
considérations, to which I shall now adyert, are décisive» . 
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It appears as an undisputed fact that the defendaht Croslëy has en- 
gagea another troupe for the time covered by the contract under which 
the complainants make their claim. It is not pretended that that other 
troupe has had any knowledge or notice of the facts of this controversy. 
They are advertlsed, and their bills are posted throughout the city. 
The theater is to be opened five days from this time. It appears, 
also, from the affidavits submitted on behalf of the défendants, that no 
Bcenery has been prepared suitable for the opéras which the complainants 
désire to produce, and that it cannot be prepared in time for performances 
next week. The complainants are asking the court to compel the défend- 
ants to break off this last engagement, and inflict the same kind of injury 
Wpon the other troupe that they complain of in their own case. It seems 
to me that the resuit wouid be almost necessarily disastrous to ail par- 
ties. The theatrical troupe would be thrown out of a week's engagement 
too late to make any other engagement, and the complainants would be 
without the time necessary tô so advertise their performances as to secure 
paying audiences; and.inasmuchas by the terms of their contract they 
are to paj' their own expenses, which it is stated are $3,000 per week, it 
is at ieast doubtful whether they would not lose money, instead of profit- 
ing, by their engagement. The grantiug of a temporary injunction is 
within the discrétion of the court. It has been held that where it will 
' do the complainants little good and 'the défendants much harm it will 
not be grànted, and where it wiU injure the défendants more than it will 
benefit the complainants it will not be granted. I am satisfied that this 
is a (5ase which fiiUs within thèse rulings, and I thérefore overrule the 
motion for a preliminary injunction. 

I suppose that this praôtically disposes of the case, and that the bill 
might as well be dismissed; but, as counsel for the complainants is not 
présent» I will Qot uow uiake an order to that effect. 



; OsBOBNE e< al. V, Wisconsin Cent. B. Co. 
{Circuit Court, W. D. Wisconsin. September 15, 1890.) 

iNJtmdTION— MCl/TIPLIOITY OP SïïITS. 

' The plalntifls, respectlTôly, are in tbe possession, and clalm to be the owners, of 
tractjs of land acquired by them under the homestead and pre-emption laws of the 
United States. Thèse lànds are ail clalmed by the Wisconsin Central Railroad 
Company as part of its place lands as defl&ed by an act of oongress passed tn 1864. 
The Company has heretof ore brought separate actions of ejectment against three of 
thé plalntlfCs, and was iin%tlccessful. Nevertheiess, it tbreatened to bring action» 
of ejéctment against eaoh of the. other plaintiSs, as well as actions of trespass for 
injuries in cutting timber, nnless they voluntarily surrendered possession of the 
' lands respectlvely held by them. The dispute between the railroad company and 
feach of the plaintiffs dépends upon precisely the same questions of law, and ùpon 
the same facts. The plaintiffs hâve a common source of title, and the daim of 
thé eém^auy is good or bad against ail, as it may be good or bad against any 
. oné, :6t tbei plaintiffs. Held that, in order to avoid multipliotfy of actions, the 
issues may be determined in a single suit, in equity, in wbloh the holders of the 
difierent tracts may unité as plaintiffs; the case belonging to tbe class "where 
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a nnmber of persons bave separate and individnal clalmB and tigtats of action 
against tbe samâ party, but au arlae from some oommon cause, are governed hy 
tne Bame légal rule, and involve similar f acts, and tbe wbole matter migbt be set- 
tled in a single suit brougbt by ail tbese persons uniting as co-plaintiSs, or ona of tbe 
persons suing on bebalf of tbe otbers. " 

In Equity. 

Geo. 0. Greene and A. W. Weisbrod, for complainants. 

Pumey & Sanhom, W. F, VUas, and George A. Jenks, for défendant. 

Before Hablan, Justice, and Bunn, J. 

Haelan, Justice. For the purpose of aiding in the construction of 
certain railroads in Wisconsin, among others, a branch extending from 
a point north of St. Croix river or lake to Bayfield, congress, by an act 
Approved June 3, 1856, granted to that state every alternate section of 
land, designated by odd nurabers, for six sections in width on each 
side of said roads, respectively, with indemnity limits of 15 miles from the 
Une of each road. 11 St. 20. 

The map of défini te location of the road to Bayfield wasfiled july 17, 
1858, and was approved by the secretary of the interior. 

By the first section of an act of congress approved May 5, 1864, the 
place limits of the Bayfield branch were enlarged to 10 sections in width 
of lands on each side, with indemnity limits of 20 miles; and, by the 
third section of the same act, a distinct grant of the same number of sec- 
tions, with like indemnity limits, was made to aid in the construction 
of another road, — the one now owned and operated by tbe Wisconsin 
Central Railroad Company, and whose northern terminus isat Ashland, 
Wis. The sixth section excluded from the opération of the act, ex- 
<îept for purposes of right- of way, minerai lands, and "any and ail 
lands reserved to the United States by any act of congress, for the pUrpose 
of aiding in any object of internai improveitaent, or in any manner for 
any purpose whatever." , 13 St. 66. 

When the act of 1864 was passed, there were in force certain orders 
of the land department, withdrawing from sale or location, for any pur- 
pose whatever, ail the lands within the original 15-mile indemnity limita 
of the Bayfield road, as detined by the act of 1856. Thèse orders were 
made after the map of definite location of that road had been filed and 
approved, and to the end that deficiencies ascertained in its place limits, 
as originally defined, might be supplied from such indemnity lands. 

What was done by the state, by the land department, andby railroad 
•companies, under or in exécution of the acts of 1856 and 1864, is fuUy 
atated in the opinion just filed in the case in ejectment of Railroad Co. 
V. Forsythe, post, 867. 

The raspective plaintifi's in the présent suit claim to own, and are in 
possession of, tracts of land, each one of which is within the original 15- 
mile indemnity limits of tifie Bayfield road, and also within the place 
limits of the Wisconsin Central road, as defined by the third section of 
the act of 1864; in other words, the original indemnity limits of the 
Bayfield road, and the place limits of the Wisconsin Central Railroad, 
overlap each other as to the lands in dispute. Thèse lands ,w^e receutly 
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iield by the land départaient to be open to entry under the homestead and 
preremptibn lawB of the United States, and, withits permission, were 
entered by the plaintiffs. 

The Wisconsin Central Railroad Company construes the act of 1864 
as granting ail the lands within the place limita of its road. It 
claims that such part of those lands as fell within the original in- 
demnity lirints of the Bayfield road, and were, prior to 1864, with- 
drawn by the secretary of the intérior from sale or location, were not, 
by reasou of such withdrawal, and within the meaning of the sixth sec- 
tion of the act of 1864, "reserved to the United States;" and, having 
obtained patents from the state, it brought separate actions of ejectment 
against W. 0. Forsythe, L. W. Lentz, and E. A. Bekken, three of thè 
plaintiffs in the présent suit. In thèse three actions, the court bas de- 
cided that the law was for the défendants, and has set aside the verdicts 
rendered therein for the company. The bill in the présent suit allèges 
that the company threatens to bring actions of ejectment against each of 
the other plaintiffs, and also actions bf trespass against ail the plaintiffs for 
injuries in cutting timber, unless they voluntarily surrénder possession 
of the lands reSpectively held by them. 

The issues betweén the railroad company and each of the plaintiffs 
dépend upon precisely thè same questions of law and upon the same 
facts. The relief àsked is that thèse issues may be determined in a 
single action, and that the railroad company be enjoined from proseCut- 
ing the actions of ejèctmeùt already brought, or any action of ejectment 
for thè recbvery of said lands, or aiiy action of trespass in respect thereto. 

The demurrer to the "bill présents the question whether the case is one 
justifying the intervention of a court of equity, or whether the question 
of title to each tract — ^all the tracts being within a larger boundary, and 
the whole bëing claimed by the railroad company as a part of its place 
lands under the act of 1864 — must be determined in separate actions 
of ejectment against thè respective plaintiffs. 

We are of the opiiiion that the objection to the bill is not well taken. 
Were the lands held by the plaintiffs granted by the act of congress of 
1864 for the benefit of the rôad named in its third section, or were they, 
"When that aèt was pàssed, by reîtsbn of their having been previously 
■withdrawn frdni sale or location, "reserved to thè United States," and 
therefore, within the mèahing of the sixth section, èxcluded from the 
grant made by the third section? If, when the açt of 1864 was passed, 
they were "reserved to the United States," the law is for each of the 
plaintiffs. While the plaintiffs hâve separate and distinct interests bè- 
cause of their respective çlaims of ownership of separate and distinct 
tracts of land, they hàvè a'community of interest in the subject-matter 
"bf the controversy relating to thèse larids, and a common source of title, 
înamely, the action of thè land depairtment opening thèse lands for entry 
Uhder the homestead and pre-eraptioli laws of the United' States. They 
îiave thus a commniiityof interest in the questions of law" and fact upon 
which the issue betTi^reçii the railroad company and each plaintiff dé- 
pends. Thé compàny'é claim is good or bad agàiiistall the plaintiffs» 
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as it may be good or bad againstanyone of theraj-àtid yet a judgmcnt 
in favor of one, in an action of ejectment brought by the company, 
would not avail the othera in separate actions of ejectment against them. 
The case is peculiarly one ip which the jurisdiction of a court of equity 
may be invoked in order to avoid a multiplicity of suits. It belongs to 
theclass " where a number of persons bave separate and indivîdual daims 
and rights of action against the same party, but ail arise from spme cora- 
mon cause, are governed by the same légal rule, and involve similar 
facts, and the whole matter might be settled in a single suit, brought by 
ail thèse persons uniting as co-plaintiffs, or one of the persons suing on 
behalf of the others, or even by one person suing for Ijimself alone." 1 
Pom. Eq. Jur. §§ 245, 255, 257, 268, 269, 273, and authorities cited in 
notes to thèse sections. Orews.v. Burcham, 1 Black, 352,357. In such 
cases the plaintifïs are united by a common tie, created by identity of in- 
terest in Ûie décision of the same questions of law and of fact, and bave 
a çommon adversary. The fact that the several tracts of land hère in 
dispute were entered at différent dates, and by différent persons, is of np 
conséquence, as the validity of each entry, as against the railroad com- 
pany, dépends upon precisely the same questions of law and fact. 

Upon the merits, as disclosed by the bill, the case is within the dé- 
cision just rendered in Railroad Co. v. Forsythe, post, 867. 

The demurrer is overruled, and tint défendant will auswer. Let an 
injunction issue as prayed for. 

Bonn, J., concurring. 



ItLINQWORTH V. SPAULDING d «H. 
(Otroult Covrt, D. New Jersey. September 28, 1890.) 

RxrOSItATIOK OF CONTBACTS— PAROL EvIDENC». 

In a suit to resoind or reform a contract of license fortheuaeof "enldes'for 
gniding rods in their passage through surfaoe-polishin^ machines, it appeared 
that, at the time the license was granted, plaintin was the patentée of the guides, 
and that défendants were using them m a machine then in opération, and that 
plaintiil threatened suit to enjoin défendants from infrio^ng his patent. Thi» 
suit was compromised, and plaintiff granted défendants a license "to use my pat- 
ent guides for disk-roUing machines, ♦ * * the said license to become theirs, 
their heirs' or assigns', forever. " Subsequently défendants erected another ma- 
chine, and manufactured and used plaintiil's guides on ib. Held, that the terms of 
' the license were plain, and nnambiguous and did not restrict défendants to the 
privilège of using the guides only on the machine in opération when it was granted, 
Dut gave; them the right to use them on any machines they might subsequently 
erect. 

SàMB— BVIDBNOB. . 

The fact that the license was granted upon the compromise of a suit for the in- 
. fringement of the patent, by the use of only one pair of guides on a single machine, 
shoùld not restrict the obvions meaning of the terms used In the license, especially 
when the bill in the suit for infringement alleged "that défendants bad made o,ne 
màcbiné, employing said invention, [plaintifTs guides,] ànd that they werethîreat- 
eniugtomaxi» and use the aforesàul machines in large ^uantities." 
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8. SAME— FrAUB JLND MlSTAXB. 

Kor will guch contract be rescindée! on thé ground of frand or inlstake, whan It 
appearg that plalntiil asreed to the terms of tbe license 24 hours béf ore he exeouted 
it; tbat it was drawn in aocordsoce with thèse tenus hy one of défendants, who 
read it to plaintiS when he brought it to him for exécution; and that plaintiff bim- 
self réad it and éxecuted it immediately, without ezpressing any dissatisfaction, 
and rejected tbe ofler of bis counsel to révise it. 

4. LlOENSE— CONSTBÙOTION OF TeKMS. 

The license to ''usé"includes the right to make for use, aa without such right the 
license wouid be nugatory. 

In Eqùity. 
' J. 0. Œayton, for complainant. 
R. Byington and Thomas N. McOarter, for défendants. 

Gbëén, J. The primary object of this suit is to obtain the reforma- 
tion QT the reëcission of a certain contract of linense, entered into by the 
complainatlt and the défendants on or about the 22d dayof April, 1882, 
wherein and whereby the complainant granted to the défendants the 
right tÔ lise certain "guides" for guiding rods in their passage through 
surfacé-polishing machines, of whicb the complainant was the first in- 
ventor, aiid for which' invention he had obtained letters patent on the 
4th da!y ôf August, 1874. It appears from the proofs in the cause that, 
in 1881, the défendants, without the license and against the will of the 
côniplàinâltft, ând in teôhnical infringement of his letters patent, did con- 
struct and use certain guides upon one polishing machine which they 
were operating, which were in ail respects similar to the guides invented 
by the complainant. Discovering this, the complainant threatened 
them with a suit in equity to enjoin such use, and to compel the défend- 
ants to account for such profits as might hâve accrued to them from it. 
Negotiations, however, between the parties, resulted in an amicable ar- 
rangement of the matters in dispute. The suit was abandoned, and the 
défendants accepted a lioenseto use the guides, That license is in the 
words following: 

"For and in considération offlv» thoiisand dollaiS:($5,00Q) to be paid as 
hereinafter specifled, I, John Illingworth, of Newank, Essex county, New 
Jersey, do hereby grant to Spaulding, Jennings & Co.,of. West Bergen, New 
Jei-S»!3^,!ji.piferpetual license to use my patent guides for disk-rolling machines, 
as désçribed in U. S. patent No. 153,677, the said license to become theirs, 
their héirâ* or assigps' , forëver. The conditions of the payaient of thé above 
sum are as followsi One dollar cash down; one-third of the balance, or 
$1,666.33, in three months from this date; one-third, or $1,666.33, in nina 
nionths; from this date; and one-third, or$l,666.33, in tWelve months from 
this date. Notes for the sums are this day gi ven said Illingworth by saidSpauld- 
ing, J^nnings & Co. For themselves, Spaulding, Jennings & Co., as members 
of tiie pool now çontrolling the Eeese patent disk-rolling machines, hereby agrée 
to withhoid ail support and eocourageBQent from Jacob Réese, in any or ail 
attempts which be may make to recover damages in the courts from the said 
John lUiiigwortfa, by the alleged infringement of patent. " 

Under this license, the défendants continued to use the guides which 
they had^^preyiously placed upon their polishing machirïe, for about five- 
years. At this lime. ttie increase of their business compellftdithe défend- 
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ants to build a new and a second polishing machine, to whîch they af- 
fixed the complainant's guides, made according to his letters patent, by 
themselves. To this new use the complainant objects. He claims that 
the true intent and meaning of the license which he had granted was 
simply to authorize and make lawful the use of the one pair of guides 
on that particular machine, upon which, before tlien, they had been un- 
la wfuUyused; that the license in no wise authorized them to make the 
guides; and that this new construction and use constituted a deliberate 
infringement of his letters patent. And he further insists that the terms 
of the license are so vague and uncertain, and that it was obtained un- 
der such peculiar circumstances, as to require the considération of paroi 
évidence, for the purpose of construing it, and reforming it, so that its 
vagueness may be overcome. And, lastiy , that the proofs are so strongly 
évident of mistake or fraud that the license should be rescinded, and a 
new one be executed , expressirig the real intent and meaning of the parties. 
The prayer of the bill is in accordance with thèse allégations. 

The défendants in their answer, which is under oath, deny, in em- 
phatic terms, any fraud or mistake in the inception of the contract, and 
claim that the license is in its terms clear, distinct, positive, and gênerai, 
and amply justifies the act of which the complainant in his bill com- 
plains. There is nothing in the nature of a license in writing to place 
it outside the well-known rules of construction which are applicable to 
other contracts in writing. The writing itself is considered the ample 
and conclusive évidence of the final agreement of the parties thereto, and 
paroi testimony to vary its terms is rigidly excluded. It is not the prov- 
ince of the court to make new contracts for parties, at the whim of one 
or the other. Eather is it the duty of the court to enforce literally the 
contract as it appears, unless indeed its unconscionable character or con- 
■ditionsi or its fraudulent inception, or its évidence of the mutual mis- 
take of the contracting parties, is so clear as to justify an appeal to the 
conscience of a court of equity. A critical examination of the license 
now before the court seems to justify the claim of the défendants that it 
is gênerai in its character. In terms it grants to the défendants "a per- 
pétuai license to use my [the complainant's] patent guides for disk-roU- 
ing machines, as described in U. S. patent No. 153,677, the said license 
to become tbeirs, their heirs' or assigns', forever." Inartistically as.the li- 
cense may be drafted, its plain, common-sense meaning is too clear to 
beclouded even by the very acute and able argument of counsel. The 
grant was the right to use patent guides forever. The guides were in- 
tended for, and were to be used upon, or in connection with, disk-rolling 
machines. Not only was this right to be the défendants', but their heirs 
or assigns were admitted to a participation in the benefits of the license. 
How could stronger language be chosen to express the unlimited use? 
What word or phrase can be singled out, which suggests limitation of 
the grant? It will not do to ask the court so to construe a writing that 
doubt may thereby be incorporated betweeu its lines. Words are to be 
taken; in their usual, sensé and significance. A license to use patent 
guidea-igenerally^ for disk-rolling machines generally, cannot, by any 
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knowrititlèé of construction, bèlinjifed to the- use of a "sîtiglè jmîr pf 
guides" upon a single machine. , i 

Upon flbe argument, it was strenuously insisted tbat the admitted cir- 
cumstances whièh led up to the grantingof tbelicense clearly show the 
object of the complaiftant and of the défendants to;be, to legalize, by the 
licensOj the use of one pair of: guides only. Thèse circumstances, so relied 
upon, are the prèvious inMngement by the défendants, by the making 
and by the use of one pair of guides for one machine only, the threatened 
suit for that infringemeht,:and the negotiationsfor the aettlement of that 
suit which resulted in this license. The argument is plausible, but the 
answer to it is, first, that the words used by the grantor do not harmonize 
with the theory. Starting with the assumption that ail the défendants 
asked. and ail the complainant granted, was the right to use one existing 
pair of guides, how very easy it wodld hâve been to hâve used words 
which would hâve effectually limited theîicense; and, if such had been 
the intent of the parties, what language would hâve been more naturâl 
or more readily chosen than that which would legalize, in terms, "the 
guides now in use" by the licensees? Thé failure to use such phrases or 
Words, so commonplace, so readily suggesting themselves for such pur- 
pose, is strongly combative of the insistment of the complainant as to 
intent. Nor does the alleged scope and purpose of thé threatened suit 
strengthen the argument. It is notiexact to say that the use of one pair 
of guides by the défendants was the sole moving cause of that suit, which 
was, admittedly, settled by the negotiations terminating in the license. 
The distinct and explicit charge in the bill of complaint in that caseis 
"that the défendants had made, constructed, and used one machine for 
■polishing rods, employing said invention, and that they were threaten- 
-ing to make and use the aforesaid machines in large quantities." It 
was this broad complaint which the défendants compromised, and the 
reasonable presumption is that the intent of the parties, in making the 
contract of license, was that it should be broad enough to legalize what 
had, in the suit being compromised, been asserted and admitted to be 
illégal. Certainly the language of the license sustains suchpresumption. 
It was also cqntended by the complainant that the license in question 
was a mère naked right to use the guides in question, and that the right 
to make the guides was hot granted; hence the admitted making of the 
guides by the défendants for their new machine is not justified or au- 
thorized by the license, and, in itself, constitutes an infringement of the 
complainant's rights. But I cannot assent to so contracted a construcr 
tion of this writing. The right to usp the guides upon disk-rolling ma- 
chines implies the right to make them so that they raay be used. Any 
other construction would put the défendants at the mercy of the com- 
plainant. If they could notfightfully make the guides, how couidthey 
exercise thé right to use which had been granted them? From what 
"source couldî they obtain the necessary guides? There is no obligation 
upon the complainant tosupply them. He does not prétend that be 
made them<fbr sale, or ever offered them to the public. And, if he d©i- 
clined to m^ke them for the défendants j as he lawfuily oould, the réstilt 
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would be that the license would be defeated, and practieally become null 
and void. I think the principle applicable to cases like this is well 
stated in Walker on Patents, § 298: 

"An express license to use a limited or an unlimited number of spécimens 
o£ a patented article, implies a right to make tbese spécimens, and to einploy 
others to make, and will protect those otheré in making, thém for the use of 
the licensee. " 

In Stone-OuMer Co. v. Shortsleeves, 16 Blatchf. 381, the same doctrine is 
held. In'that case the patentée of inventions in steam stone-cutting msr 
chines granted to a corporation the right to use said patented machine, or 
ahy nnmber of said machines, in its quarry. Held, that the grant con- 
veyed the right to make themachines for said use. In Woodworth v. OwiHs^ 
2 Woodb. & M. 524, the grant was as follows: 

"I do license and impower the said Thomas H. HoUand and bis assigna to 
use oue machine in Boston aforesaid." 

In Cônstming this license the court say: 

"Thé flrst question is, did this involve the right to make or procure to be 
madethe machine thus permitted to beusud? I think it did. Otberwise, 
the wbole license might be defeated, if the grantor ref used to malte for him 
at ail; or tomakeat any but an exorbitant price, or demanded Hnotbércon* 
sideration for a right in the grantee to make for himself, under a license like 

I think, in accordance with thèse décisions, it must be considered 
that, by ihe license which he granted to the défendants, the complain- 
ant impoweredthem to make the guides which he authorized them to 
use.^ As to the charge of fraud on the part of the défendants in obtain- 
ing this license, I hâve failed to find any basis for it in the proofs. The 
charge as made in the biU of complaint is very vague, but, such as it 
is, it bas been fuUy denied by the answer of the défendants. To over- 
come the conelusive effect of that answer, it was incumbent upon the 
complainant to produce the testimony to the contrary of at least two 
witnesses, or of one witness aûd clear corroborating circumstances. The 
only witness on this point prdduced by the complainant is the complain- 
ant himself, and, taking bis siatement of the circumstances under which 
the license was executed tts uncontradicted, there can be drawri no in- 
ference of fraudulent design or conduct on the part of the défendants; 
certainly noiaference suflSciently strong to overcome the positive déniais 
of the answer. The sevërest criticism to be made is that the license was 
hastily executed by the complainant, but even that was not due toany 
■ûrgency of the défendants; and that haste did not prevent the reading 
of it by thé complainant twioebefore exécution. The complainant's 
testimony shows it was read âloud to him by Mr, Jennings, and again 
by the complainant himself, the license having been handed to him for 
inspectiôû and examination. But I am forced to the conclusion that, 
as to the circumstances silrrounding the exécution of the grant, the mem- 
ory of Mr. lUingworth is somewhat détective. He speaks of but one in- 
terview! with Mr. Jennings, afad that was the occasion when the license 
was s^éd.ï. fils statement aubstantially is that Mr. Jennings came to^ 
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hÎ3 house, after tea, about\7 o'clock in the evening of the 22d of April, 
1:882; that almost immediately, without préface, Mr. Jehnings offered 
him $5,000 for the guides, provided he would accept notes in place of 
cash for the considération. Thig proposition the complainant instantly 
accepted. Mr. Jennings then read over to him the Jicense in question, 
■whicïï he had brought with hitn already prepared, then handed the pa^ 
per to Mr. Illingworth to read, who, after reading it, went into his 
library and executed it; the whole interview not consuming more than 
10 minutes. I think Mr. Illingworth is mistaken in his recollection of 
this transaction and for this reason, — it will be noticed that no addi- 
tions to, or altérations or changes of, the document are suggested by 
Illingworth. Understanding it, as he says he did, it was entirely sat^ 
isfactory to him. Now, there is a very remarkable clause in that li- 
cense, which certainly would not be looked for in such an instru- 
ment. Itis contained in that last paragraph, and is the one in which 
Messrs. Spaulding, Jennings & Co., as members of a certain pool, agrée 
to refuse ail support and encouragement to one Jacob Reese, in any at- 
tempt which lie may make to recover damages from Mr. Illingworth, 
because of an alleged infringement of Reese's patent. How did such a 
condition or agreement find its way into this license? According to 
Mr. lUingworth's tesiimony, no such thing had been talked about or 
discussed between Mr. Jennings and himself. Was it a voluntary pro- 
fert <»i the part of the licensees, incorporatéd in the license without re- 
quest or demand from the person most interested, that they would Tyith- 
draw assistance, which, as members of a certain pool, they may hâve 
owed to Reese? Such is not the usual way in which business is con- 
ducted, and the supposition is not reasonabïe. But, if we turn to Mr. 
Jennings' testimony, the whole matter is immediately explained. He 
says that he had two interviews with Mr. Illingworth, the first on April 
21st, when the terms of the license were settled, and the other on the 
next day, when the license was executed; that at the first interview, after 
the question of money considération for the license was settled, Mr. Il- 
lingworth said he would add a stipulation to the lictense, which was that 
the défendants should lend no assistance to Jacob Reese in any suit 
which he might bring against Illingworth for the use of disk-rolling ma-f 
chines, and to Ihis stipulation Mr. Jennings assènted, and therefore it 
was incorporatéd in the license, which was executed at the interview on 
the folio wing day. It was practically a part of the considération of the 
grant; hence, when it was read to Mr. Illingworth he expressed no sur- 
prise. It was what he expected. The written document sb clearly and 
distinctly set out the agreement which had been entered into the even- 
ing before that, after hearing it read over by Mr. Jennings, when it was 
placed in his hands for examination he contented himself with merely 
glancing over it, and then he immediately executed it. Could there be 
stronger évidence that the paroi agreement of the evening before was lit- 
erally and correctly committed to writing, and properly expressed the 
intent and understanding of the parties? The complainant had 24 hours 
between the agreement to license, and the exécution of the license it- 
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self, to consider the proposed terms. When the tinie to exécute the 
license came, upon hearing the terms read over, as they were reduced 
to writing, he, without a moment's hésitation, exécutes the contract. 
To him they are satisfaetory. His délibérations hâve only confirmed 
him in his intention to grant a license such as the défendants désire, and 
he acts with a promptness always characterizing the çonduct of success- 
ful business men. But what becomes of the charge of fraud, and en- 
forced undue haste, in the making of the Contract? There is another 
little incident disclosed by the proofs, which goes very far to disprove 
this allégation of fraud and undue haste in this transaction. It is in 
évidence that, shortly after the executing this license, Mr. lUingworth 
notified his counsel that a settlement of the threatened litigation with 
the défendants had been effected. He states the terms of the settlement. 
His counsel very properly suggests, in view of the importance of the 
transaction, it would be well to submit to counsel for opinion, and re- 
vision if necessary, the writing which contained the terms of the agree- 
ment between the contracting parties. But Mr. lUingworth relused to 
do this as whoUy unnecessary. He was entirely satisfied with his part 
in the transaction, and rather congratulated himself that it had been 
consumhiated without the assistance of counsel, thereby saving expense. 
This certainly is strong évidence of his entire satisfaction with the terms 
of the license. They were fresh in his recollection. The circumstances 
attendant upon the making of the agreement, and of its exécution, were 
vividly alive in his mind. A copy of the license was in his possession. 
If he had any doubt of what the license nieant, or any awakening sus- 
picions of trickery on the part of the défendants, would he hâve rejected 
so brusquely the proffered aid of his counsel? The fair, the necessary 
inference is that no' such thought as "fraud" or "undue haste" arose in 
his mind in stating to his counsel the circumstances of the settlement. 
It was an after-thought which gave birth to his suspicions, — suspicions 
which do not seem to be justified by any fact in the case. 

The conclusion, then, is that the license embodied the agreement which 
was entered into by the parties at their first interview; that it is not 
tainted in any respect, nor made under such circumstances as would 
warrant any interférence with its plain and unambiguous ternis by a court 
of equity; that it is broad enough to protect the défendants in the man- 
ufacture, for their own use, of the guides in question, and warrants the 
use of such guides upon as many machines as the licensees choose to 
operate. If the complainant was mistaken as to the légal eflTect of his 
grant, it is unfortunate for him; but such mistake afifords no ground for 
rescission or reformation. He may be entitled to sympathy, but he can 
equitably claim nothing more. The bill of complaint is dismissed, with 
costs. 

v.43F.no.l2— 53 
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Episcopal City Mission et alv. Beown et al. 
(CircuU Covni, N. V. IlUnoia. July 31, 1890.) 

1. ABSTTMmON OP MOUTGAOE— StJBBTITDTIOII OF ThIRD PbBSON. 

Pialntlff a)?reed to sell to défendant property Bubjeot to amortgage whlch défend- 
ant was to assume. Af terwards défendant reguested plaintiff to convey to defend- 
ant's wife, which he did on defendant's giving a bond guarantying payment of the 
mortgage by defendant's wife. The mortgage was foreclosed, and the deflciency 
ezceeded the amount of the guaranty bond executed by défendant. On a bill to eu- 
force payment of the deflciency, défendant testified that the bond was given be- 
oause he faad agreed to assume tbe mbrtgage, and that, if the property was con- 
veyed to> bis Wife, he (défendant) would not be earrying out his contract. Plain- 
tiff testified that he took a bond beoause he was "deedihg to a straw grantee,", 
and thàt the amôunt of the bond wasflzéd "as a sort of balance between us in our ' 
liabilities. " There was no évidence of any fraud or false statements by défendant: 
to induce plaintittto convey to defendant's wife, or of any statement that she would 
assume the mortgage, or that défendant was acting as agent for his wife. Held, 
that defendant's wife was substituted as grantee by consent, and that défendant 
, could not be héld liable for the entire deflciency. 

8. SaMB— -BlM. TO EnPOKCB— SUFFIOIBNOT. 

The bond was conditiohed to Indemnlfy plalntifF against any loss by reasonof a' 
f ailure of his grantee (defendant's wife) to pay the mortgage on the property con- , 
veyed to her by plalntift to an amount equal to the amount of the mortgage as- 
sumed by plaibtiff. Flaintlffi made default in the payment of the mortgage so as- 
sumed by hlm, and it was discharged by défendant. Held, that a blll by plaintiS 
and his mortgagee, to whom he had assigned the bond to énforcé payment of a de- 
flciency arlBing oh f oréolosùre of the mortgage on the property conveyed to defend- 
ant's wife, would be dismissed, since there was no proof tnat plaintifC had paid aoy- 
thing on the mortgage, and defendant's liability on the bond was canceled by his 
paymeint of the mortgage assumed by plaintifl. 

8. SAHB-rPATMBNT^S'rOOKS. ; 

The fact that plaintift paid with stocks the mortgage which défendant had as- 
sumedwill not prevent plaintifF from setting off against the bond the full amount 
of such mortgage, and défendant oannot, in suoh case, induire lato the actual value 
of sucb stocks. 

In Equity. 

Greorgre Bitrrj/, for complaînants. 

Osbome & Lynde^ for défendants. 

Blodsett,^. The bill in this case seekp to enforce payment of defi- 
oiencies remaining unpaid on two mprtgages of $19,600 each, given by 
George W. Meserve to the Episcopal City Mission of the city of Boston, 
on March 1, 1877, on certain lots in the city of Boston, the prpperty 
coypred by the mprtgages haying been conveyed by Meserve to the de- 
fendant Lucy T. Browp, >?ife of the défendant John B. Brown, with a 
clause in the deed of conveyance by which the grantee assumed and 
agreed t0;pay themortgages in question, and said mortgages havingbeen 
fpreclosed, leavihg the deficipncies now in controversy. The facts as 
tijeiy appear from tli.^ -prpofSi aife that about the 6th day of January, 
1877, Meserve, by a contract in writing, agreed to sell to défendant John 
B. Brown, lots 2 and 3, onPurchase street, in the city pf Boston, sub- 
ject to. a mortgage on each lot to the complainant the Episcopal City 
Mission, for $19,600, which mortgage Brown was to assume and pay, 
and Brown was to pay Meserve, in part, by oonveying to him certain 
lots and lands in and about the city of Chicago, upon which there were 
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ihcumbrances to the amount of spmething oyer $10,000, which Meserve 
Tfas to assume ajid pay. In the early part of March, 1877, the parties 
wereready to exchange deeds, when Brown réquested Meserve to make 
the deed of the Boston property to his wife, thé défendant Lucy T. 
Brown. Meserve hesitated about complying wîth this request, on the 
ground that he knew nothing of Mrs. Brown's pecuniary responsibility, 
and did not know that her agreement tô pay the mortgages upon thé 
Boston lots would be a sufficient guaranty to him that they would bé 
paid. To obviate this objection, Brown proposed togive his individual 
bond to Meserve, by which he shoiild guaranty the performance of Mrs. 
Brown's assumption of the mortgage indebtedness. This proposition 
viaa satisfactory to Meserve, and separate deeds were made to Mrs: Browù 
for each of the Boston lots, each of which cûntained an assumption 
clause, as foUows: 

"And this conveyance is now made subject to a mortgage on said store, for 
$19,500, mîide by me to said Episcopal City Mission, wiiich mortgage, with 
ail interest théreon, said Lucy ï. Brown hereby assumes and agrées to pay, 
and to protect and save barmless the said grantOr tberefrom." 

And in the deed of Brown to Meserve of the Chicago property a simi- 
lar clause \ya8 inserted, by which Meserve assumed and agreed to pay, as 
his own debt, as a part of the purchase price, the incumbrances on said 
property, and save and keep Brown barmless therefrom. The bond 
given by Brown to Meserve was in the following language: 

"Know ail men by thèse présents, that I, John B. Brown, am holden and 
stand Urmly bound unto George W. Meserve in the sum of $10,000, to tbe 
payraent of Which to the said Meserve and his exeoutors, administrators, or 
assigns I hereby bind myself, ray heirs, executors, and administrators. The 
condition of the above obligation is such that, wheieas, the said George W. 
Meserve did by deed dated March 1, 1877, convey to Lucy T. Brown, two sep- 
arate estâtes on Purchase street, Boston, Mass., each estate being sul)ject tO 
' a mortgage of $19,500, at 6| per cent, interest, to the Episcopal City Mission, 
of even date with said deed, which said mortgage, and interest thereon, said 
Lucy T. Brown assumes and agrées to pay and hold the said Meserve barm- 
less therefrom. Now, therefore, if the said LU(^ T. Brown sball perform the 
obligations of said deed as therein expressed, and save tlie said Meserve barm- 
less, then this obligation shall be void; otherwise it sball remain in fuU force 
and virtue, only to the extent, however, that said Meserve suffers harm." 

It is coneeded that in the fall of 1877 default was made in the pay- 
naent of the interest upon the Boston property, and that thereupon the 
Episcopal City Mission entered into possession thereof, and continued in 
such possession for several yéars, coUecting and retaining the rents; and 
in the spring of 1884, they proceeded to foreclose the said mortgages, 
and sell the mortgaged property, the rèsult of which foreclosure and sale 
was to leave a deficiency on lot 3 of $10,574.71, and en lot 4 of $10,- 
074.71, which are the deficiencies now sought to be recovered. 

It is also coneeded that Meserve made detàuit in the payraent of the 
indebtedness secured upon the Chicago property, and that Brown was 
compelled tù pay and settle the same. The proof also shows without 
dispute that Mrs. Biowu was not consulted in regard to having the deed 
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of the Boston property made to her, and that she never consented to the 
taking of said deed , nor to the assumption of the said mortgage indebt- 
ednessj that in fact, while she was informed, soon after the deeds were 
made, that they raa to her, instèad of her husband, she was not informed 
that the deeds contained any assumption of the mortgages in question 
imtil about the time this suit was commenced, in December, 1886, and 
upon thèse facts thecounsel for the Episcopal City Mission concèdes that 
no case for a recovery is made àgainst Mrs. Brown, — a view in which I 
fuUy cohour. 

The complainant the Episcopal City Mission, however, claims — First, 
to hold Brown liable for the full amount of this deficiency, because he 
fraudulently used the name of his wife as grantee in thèse two deeds 
without authority, and thereby made himself personally responsible for 
the amount of the' indébtedness which he, without authority, caused 
Mrs. Brown to assume; second, that, if not liable for the full amount of 
such deficiencies, he is liable to the fuU amount of the guaranty bond 
which Meserve bas transferred to the complainant the Episcopal City 
Mission. The proof in the case clearly shows that while, in the incep- 
tion of the transaction, it was agreed that the conveyance by Meserve of 
the Boston property was to be made to Brown, yet, when the deeds came 
to be exchanged between the parties, Brown requested that the deed be 
made to Mrs. Brown, and Meserve acceded to this request upon Brown's 
giving him the indemnity bond which I hâve quoted. The reason for 
giving this bond is given by Mr. Brown in his testimony, in substance, 
as follows: 

"By the contract, I had agreed to, assume the mortgages upon thèse stores 
to the amount of $19,500 each, and the objection was made that, if the prop- 
erty was deeded to Mrs. Brown, I should not be cai-rylng out my contract, 
and therefore he required the bond. I recognized the claim, and agreed to 
give my bond to meet that responsibility. We agreed upon flve thousand 
dollars at flrst, but, later, Mr. Meserve raised the question that, as this bond, 
was to stand in lieu of the obligation in the deed, it should be for $10,000. 
This was agreed to, and a bond for that amount was given. The deeds were 
delivered at the time ,1 deliverë^ the bond. I delivered Mr. Meserve my deed 
of the Chicago property. and thy bond for $10,000, and reoeived from him the 
two deeds ot.the.Purchase-pt. stores at the same timè," 

And Meserve in his testimony sàys: 

"The reasons or circûinstances leading to the making of the bond were to 
hold me harmless against possible lôss on those notes. Thefacts and circum- 
stances which led to the fîxing of the amount of the bond were to make Mr. 
Brown's liability equal to Day own. I had assumed rbout $10,000 in Chicago. 
My feeling was that he had assumed $39,000 hère, and there could not possi- 
bly be a loss to that extent, if any. I did not feel that there would be. I 
recoUect it now as a sort b( balance between us in our liabilities, 1 knew my 
mortgages to be Well-secùred mercantile property, thàt could not depreciate 
to any great extent; his were secured by vacant lots. I took a bond because 
I was deeding to a straw grantee, — somebody that 1 did not kuow. I did not 
mean to make the bond the whole amount of the diSerence, because I knew 
there could be no possible way of making my security wprthless in three 
years.", . . 
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i'his testimony, together with other quotations which might be made 
from the record, show, I think, conclusively that Meserve consented to 
the substitution of Mrs. Brown as grantee in bis deed of the Boston prop- 
erty, without any regard to her responsibility upon the assumption 
clauses in the deeds, rel)'ing wholly upon the indemnity bond of Mr. 
Brown to secure him against loss as the mortgagor of the Boston prop- 
erty. I do not mean by this that Mrs. Brown would bave been wholly 
released from liability on thèse assumption clauses if she had been a con- 
senting party thereto, but that Meserve looked only to Brown's bond for 
his indemnity, and made no question either as to Mrs. Brown's solvency 
or as to whether she knew anything about the deed to her and its obli- 
gations, or not, and that taking the bond by Meserve shows that he was 
not imposed upon. There is no proof that there was any i'raud or false 
statement made by Brown to Meserve to induce him to make the deeds 
to Mrs. Brown. No statement to the effect that Mrs. Brown had con- 
sented to take the title and assume the mortgage indebtedness, or that 
he, as her agent, had authority to bind her in any way in the assump- 
tion of the mortgage indebtedness. Meserve only insisted upon the $10,- 

000 individual bond of Brown to protect him against the mortgages he 
had given the Episcopal City Mission, and which, by the terms of the 
deeds, Mrs. Brown had assumed. Meserve was not imposed upon by 
any statement, express or implied, that Mrs. Brown was or was not a 
consenting party to the transaction; but Meserve, upon Brown's agree- 
ing to give the bond, consented to the substitution of Mrs. Brown as the 
grantee, relying solely upon Brown's bond, knowing, as he says i i his 
testimony, that he was deeding the property to a "straw grantee." I 
see no reason why thèse parties had not an unquestionable right to make 
this substitution, and, if Meserve consented to it, it is binding on him 
and ail claiming under him. This being, in my estimation, a clear case 
of substitution by consent, with no question on the part of Meserve of 
Brown's right to ask such substitution, I do not think that any such 
case of imposition upon Meserve is made out as entitles the complainant 
or Meserve to invoke the principle that, where an agent prétends to act 
for a principal without authority, even without fraud, he is himself lia- 
ble as principal, "as there is no proof that Brown pretended to bave any 
authority to act for Mrs. Brown in the niatter. 

The proof shows, and it is coneeded, that before the commencement 
of this 8uit Meserve had transferred the indemnity bond given him by 
Brown to the Episcopal City Mission, and fully consented that the mis- 
sion might enforce whatever rights he (Meserve) had as against Brown. 
No question, therefore, arises in the case as to the right of the Episcopal 
City Mission to enforce by this suit whatever rights Meserve had under 
the bond as against Brown. Copions citations of authorities in regard 
to the right of a mortgagee to enforce an agreement on the part of tite 
grantee of a mortgagor to pay the mortgage debt hâve been made; but 

1 think ail the questions that arise in this case are substantially settled 
in the late case of Kdler v. Ashford, reported in 133 U. S. 610, 10 Sup. 
Ct. Eep. 494. It is there decided, in substance, that the mortgagee 
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liiiay aviailihîmself of any uridertakings made with the mortgagor foï the 
! payment of the mortgage indebtedness, to the extent that the mortgagor 
might enforce such undertaking. Applying this rnle to this case, then, 
the question is, what rights could Meserve hâve enforced against John 
BJ Brown upon this bond?i It is admitted that the transaction between 
Meserve and Brown was, in effect, an exchange of property, in which 
eaeh, party assumed to pay certain debts or obligations of the other. 
And it is also admitted that; Meserve made default in his undertaking, 
and that Brown was compelled to pay. and settle, and has paid and set- 
tled, the incumbrances upon the Chicago property which Meserve as- 
sumed to pay. It is equâlly clear that Brown would be entitled, in an 
■ action by Meserve against bim upoh this bond, to set off any payments 
which he had been compelled to make upon the incumbrances on this 
Chicago property which Meserve assumed and has failèd to pay, and 
which Brown has since paid or remains liable therefor. The proof shows 
that Brown's payments in cash, or what was aecepted as cash from him, 
upon the incumbrances on this Chicago property, amount, with interest, 
to $9,122.63. It is true that Brown testifies that, while some of this in- 
debtedness which Meserve assumed still remains uncanceled, yet he has 
ihade such arrangements with the holders, by agreements for the paj'- 
ment of other indebtedness, that he expects thèse debts so assumed by 
Meserve wiU ail be canceled, so that Meserve will be relieved from pay- 
ment. Thisi in my opinion, fully cancels, by right of recoupment, ail 
claims Meserve would hâve against Brown on the bond, and hence can- 
cels ail claims of the complainant therein. 

It is urged that Brown paid some portion of this indebtedness with 
stocks and bonds, and that the complainant has the right to inquire into 
the value of those stocTss and bonds. I do not think this position in 
any sensé tenable. The défendant John B. Brown had the right to set- 
tle with bis creditors in any way that he saw fit, and pay them either in 
property or money, so long as he retired and liquidated his indebted- 
ness. I do not therefore see that Meserve would hâve any right of recov- 
ery against Brown upon this bond, as, by the express terms of the bond, 
he is only to be liable to the extent that Meserve sustains harm, and,so 
far as the prô'of shows, Meserve has sustained no harm, as he has not 
paid a penny on the mortgage indebtedness which Mrs. Brown assumed, 
and if he has no right, certainly the Episcopal City Mission, in whose 
behalf this suit is prosecuted, can bave no such right. The bill is there- 
fore diâmissed for want pf equity. 
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Case v. Loftus. 
IdreuU Cotart, D. Oregon. November 8, 1890.) 

CONSTITUTIONAI. liAW— TlTLB OF ACT. 

The clause in section S of the act ot 1885, purporting to «rrant the tlde-land on 
Taquina bay, In front of lot 4, to the tOwn of Newport is void, because the subject 
is not "expressed" in the title, as required by said section 20. 

(Syllabus hy the Court.) 

In Equity. 

Mr. James F. Watson, for plaînfîff. 

Mr. Lewis L. McArthur, for défendant. 

Deady, J. This suit is brought to hâve the défendant restraîned from 
constructing and maintaining a tramway along the northern shore of 
Yaquina bay, near its mouth, in iront of certain property belongingto 
the plaintiff, whereby access to the water from said property is hindered 
and prevented. 

The property in question is lot 4 of section 8, in township 11 south, 
of range II west, for which the plaintiff obtained a patent from the 
United States on November 1, 1875. 

The case was before the court on a demurrer to the bill, (39 Fed. Rep. 
730,) when it was held, on overruling the same: (1) "On the admission 
of a new state into the Union, the ' shore ' or tidé-land therein, not dis- 
posed of by the United States, prior thereto, becbmes the property of the 
state;" and (2) "the owner of land abutting on the 'shore' or tide-land 
in this state, and not disposed of by the United States or the state, has 
a right of access from his land to the water, and may erect and mainlain 
a private wharf there for his own convenience, so long as he does not 
materially interfère with the rights of the gênerai public, and subject to 
the power of the législature to regulate such use." The défendant then 
answered, and the plaintiff filed the gênerai replication. Testimony was 
taken, and the case submitted after a view of the promises by the court. 

The material facts, about which there is very little if any dispute, are 
as foUows: 

At the time of filing the bill, the United States, through its proper 
pfficers, was engaged in improving the mouth of Yaquina bay, by the 
construction of a jetty, in pursuance of an act of congress, and, for the 
purpose of transporting stone to said jetty, the défendant constructedthe 
tramway, as alleged, under the direction of the engineer officer in chaire 
of the work; that on February 5, 1885, the tide-land in question waa 
owned by the state of Oregon, and on that day the législature of. the 
state passed an act, granting the same to the town of Newport "for the 
common benefit" thereof, with power to lease the same for any period 
of not more than 80 years; that on July 12, 1887, the common counoil 
of Newport passed an ordinance, in pursuance of which thé tide-land in 
front of said lot 4 was, on November 9, 1888, leased to the engineer of- 
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ficer in charge of the construction of said jetty for the period of three 
years. 

The tramway rests on heavy piles, thoroughly braced, and is about 
the iine of low-water mark. It is about 8 feet wide, and 15 feet high. 
Owing to the check which the tide receives in passing through the tim- 
bers qf the tramway, the sand in the water is deposited, and the space 
thereunder, and back to high-water mark, is being filed up. 

The plaintiffs property, on which he maintains a public houseforthe 
accommodation of traveiers and visitors to the bay, extends 1,100 feet 
on the shore Iine, and this tramway extends clear across it, and is al- 
together im passable by boats; but there are two openings under the same, 
opposite the plaintiffs property, through which a wagon can be driven. 
Back of the tramway, about 30 feet, and at the foot of the bluff and 
stairway leading down from the plaintiff's house to the shore, is a bulk- 
head or pier at which he was in the habit of landing and fastening bis 
boats coming in from the bay with goods or traveiers. This is now in- 
accessible by boats, both on account of the structure of the tramway, and 
the deposit qf sand caused thereby. 

On the law of the case, as laid down in the décision on the demurrer, 
tbis structure ia clearly a purpresture or obstruction to the plaintiff's 
right, as a littoral proprietor, to hâve access to and from the water over 
this shore, unless the défendant or the United States, under which he 
is actihg, has succeeded, by means of the lease from the town of New- 
port, to ail the rights of the state in the promises; that is, the jws pub- 
licum, or the right of the public to use the same for the purpose of navi- 
gation or fishing, and the jw privatum, or the private property in the 
land. 

Thèse rights, it is claimed, were acquired by,the town from the state 
under section 3 of the act.of February 5, 1885, (Sess. Laws, 5.) On 
the otherthand, it is contended that so much of this section as purports 
to grant this tide-land to the town of Nèwport relates to a subject not 
^'expïessed" in the title of the act, and, therefore, under section 20 of 
article 4 of thé constitution, is illégal and voidi , ■ 

By itatitlé, the act purports to be amendatory of an act, October 24, 
1874, (Sess. Laws, 51,) providing "for the construction of the Willa- 
mette Valley & Coast Railway," as amended by the act of October 14, 
1878, (Sess. Laws, 3,) and to confirm the rights of said railway company 
under the said acts. 

There is nothing in the title of this act which in any way expresses or 
even suggests that it contains a grant of any land to the town of Newport, 
nor is the subject of such grant provided for or even alluded to in the act 
of 1874, or that of 1878, amendatory of the same. Section 2 of the act 
extends the time within which the company may complète its road, and 
section 3 confirms thereto the grant made in the acts of 1874 and 1878 
of certain tide and marsh and other lands, and waives ail rights reserved 
to the state under the same, with a proviso that "the tide and overflowed 
lands in and adjoining" the town of Newport "are exempted from the 
dperation" of thèse acts. 



CASE V. LOFTDS. 841 

In section 3 thèse lands are described, among others, as lying "in front 
of lot 4" aforesaid; and the section then further provides that the sarae 
"are hereby granted" to said town "for the common benefit" thereof, 
" with power to lease the same for a period not to exceed thirty years at 
a time." 

The constitution (section 20, art. 4) déclares that an act of the législa- 
ture shall be void, so far as the subject thereof is not "expressed" in the 
title, and it is the bounden duty of courts, whenever the occasion arises, 
to give it eflf'ect. 

In the nature of things, it is more than likely that this act was passed 
■without the législature being aware that this clause was in it. To pre- 
vent just such exploits this provision was placed in the constitution, and 
it should not be made naught or frittered away in déférence to the acts 
of ignorant or indolent legislators. " ' - 

As I hâve said, there is nothing in the title of the act of 1874, or in 
that of the prier amendatory one of 1878, that indicates that the subject 
of a grant of tide-lands to the town of Newport was mentioned or pro- 
vided for thereui, so the case does not corne within State v. Phenlinei 16 
Or. 109, 17 Pac. Rep. 672, wherein it is held that if the subject of an 
act is expressed in the title^-as pilotage on a certain water — an act 
amendatory of the same need not express the subject thereof in its title. 
In other words, an act amendatory of another, which relates to pUotàge, 
purports, prima fade, to relate to the same subject, which therefore n«ed 
not be otherwise expressed in its title. But if such amendatory act also 
contains a provision relating to any other subject, as a grant of tide-land 
to the town of Newport, it will be so far void, unless the same is exi 
pressed in the title. : 

It is further suggested on behalf of the défendant that the town of New* 
port bas authority over the tide-land in front of the town, by virtue of 
sections 4227 and 4228 of the Compilation of 1887, regulating wharve's 
in incorporated towns. Thèse sections are simply intended to give the 
municipal corporation power to limit the extension of wharves on navii 
gable waters beyond low-water mark, and do not prétend to give the 
town any interest in or control over the shore between high and low watec 
mark. 

The plaintiff is entitled to the relief prayed for in the bill,7-an injnnc* 
tion coramanding the défendant to remove the tramway, and restraining 
him from renewing the same or otherwise obstructing the passage of the 
plaintiff over the shore to and from bis property between high and low 
water mark. 

On the argument counsel for the plaintiff conceded that, in viewof 
the public importance of the completion of the jetty , for which the tram- 
way was constructed and is now used, the injunction need not issue until 
the completion of the jetly, and not exceeding the period of three years 
from the date of this decree. 

Therefore, the decree of the court will be that the tramway in front of 
the plaii;itiff's property, to-wit, lot 4 aforesaid, is an unlawful obstruction 
and injury to the right of the plaintiff to hâve frèe access to and frortv 
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tbe wateri ôver and acrossthe.shore in front ofsaidiprôperty, andthat 
the town of Newport bas no right to lease said shore to^any onè, nor to 
maintain oî" authorize said tramway thereon, and that an injunction may 
issue as prftyed for in the hill, on motion of the plaintiff or his assigns, 
on the completion of the jetty or the expiration of three years from this 
date, and thàt the> plaintiff recovçi^ frbm the défendant hi» costâ and ex- 
penses herein SQStained. 



STEPHïàJS t>; FOLLETT et 0,1, 
«Hreult Court, D. MUmesota. October 18, 1890.) 

1. NATtOWAl Banks— iNDIVIDUAt LlABIMTT OP SHARBHOLDBBâi 

. . Oaewbo subsoribes snd pays for a speclfled numberof ébaresQf «"proposed 
' 'inoreasë" of tbe capital stocii of àoational bank, whiolt Inorease is {d, fact never 
: i : ftsued, sud to wbom tbe bank ofBoiBls transf ér, ibstead, old stock of tbé bank witb- 

oat Ms knowledee or consent, is not a "sharebolder" witbin thô mçanlng of Bëv. 

St^ U. S. $ 5151, unposiag indmdual liability on tbe sbarebolders for tbe debts of 
I, national banks.' » 

Tbé faot that tbe subscriber for tbe new sbares repelved ,a dirldend, on the old 
'iflbàres'BO ti-an8fèri<sd U> him dbrà'ilbt'estop hlm froin denyiilfr hià Uàbility as a 
.M^areholdeir, «rbere suoh dividend wasreceived lu tbe bellBliibat itwi» paid to 
lïim by virtue 6i bis subscriptiop to tbe new stock. 

_A. :■,:.-)■■' ■' ■■.: .■„■ . ■-■,■..;-; V ■ ' 

i- lAtliaw. ■'>■■'. ■ ,.,■!■!!.,.:. '^ ^^î ■' 

• This suit was tried by the court, a stipulation WaMi^ia jury beîrlg filed. 
The action is brought to recover an asseèstnent mâde by the comptroller of 
the currency on the stockholders of the Fifth Natiénàl fiank of the city of 
St. Louis, which went into liquidation November 7, 1887, and bf which 
the plaintiflF waB âppointèd i*eceîvel:. The asse&sOièht was 100 per cent. 
M the par value of the shafës. The complaint allèges thàt Stephen 
A. Gardner held and- was the owtiér of 241 shares of the capital stock of 
«aid banki of the par value of $100 each, amounting to $24,100, and that 
raid Gardner died testate March 11, 1889, and thàt the défendants are the 
duly-qualified executors of his last will and testament, and that by rea- 
son theréof the plaintiflf is entitled to recover $24,100, with interest from 
June 22, 1889. The défendants admit that Gardner owned 115 shares 
of the stock, but deny that he owned any mote; and further, in substance, 
setuïi, that if any other or greater amôurit than 115 sbares stands in his 
name' on the books, the eritries the^eof are frauduleiît and unàuthorized, 
and unkriown to said Gardner untîl after the failure of the bank and 
the appointment of a receiver. The following facts are stipulated, and the 
évidence of the receiver and other witnesses introdaced do not change 
Ihem. The jeceiver testifies that when he took charge of the bank he 
found Gardner a subscriber fôr 100 shares bf thé proposed inorease of thé 
eapital stock, but he neVer regarded hiÉa as à subscriber to the néw stock, 
and the books of the bank do not show that he reCeived taew stock. 

■ The following are the findings bf fact attd conclusions df latir: 
i' •'This cause, being regttiarly on the éalendar for trial at the gênerai tçrm 
otthia court sitting at St.sPaul, MinQesQta, commenclng on' the 9*tb day of 
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December, 1889, and ander the stipulation on flie herein, waiving s Jury, and 
agreeing to th« trial hereof by this court sitting witliout a jury, having corne 
regularly on for trial before me on the 5th day of May, A. D. 1890, and having 
been then tried and submitted to this court, sitting withont a jury, for its dé- 
cision, William Bly Bramhall, Esq., then and there appearing for and in bé- 
half of plaintifE, and McNeil V. Seymour, JSsq., and John M. Gilman, Esq., 
having then and there appeared for and on behalf of the défendants: Now, 
after having f ully heard said counsel, and after f iill and due considération 
and délibération, I find as facts, in addition to those contained in the stipula- 
tion and agreement In writing between the parties hereto, dated on the 19th 
day of February, 1890, and virhich Viras flled in the office of the clerk of thia 
court on February 20, 1890, as foUows: 

"First. That at the time said Stephen Gardner subscribed to the propoSed 
increase of the capital stock of the Fiftb National Bank of St. Louis, in 1886, 
he was about 80 years of âge, and was, and had been for some time pxior 
tbereto, and continued afterwards to be, in very feeble health. 

"Secimd. That at tbe time said officers of said bank, referred to in said stip- 
ulation, applied to said Stephen Gardner, and by its circular referred to tn thé 
said stipulation, invited him to subscribe to the increase of the capital stock ' 
ot said bank, as well as for a long time prier thereto, said bank was, and bas 
ever slncfl continued tobe,wholly insol vent, and was known to be insolvént 
by the officers of said bank at the time of sending said circular, and at the time 
of receiving said Stephen Gardner's written subscription to said proposed in- ' 
crease of stock, and at the time said sum of ten thousand dollars was recéivéâ 
by saidbaufe. 

"TA^rd. That said Stephen Gardner paid said sum of ten thousand dollars ta ' 
said bank for one hundred slmres of the proposed increase or new issue of the ; 
capital stock of said bank, which he supposed would be made on the Ist dky 
Januaiy, 1887; that said bank, upon receiving said sum of money, paid a por- 
tion thereof to the presidentof said bank, and the balance of said sum to.oQe 
of thedirectors, and in return therefor permitted said président and director 
to surrender to said bank one hundred shares of tbe original capital stock of 
said bank, and thereuponj ând in lieu thereof, said bank did issue a certificate 
for oné hundred sharesof said original stock in the nameof Stephen Gardner, 
and sent said certiflcate to said Stephen Gardner at Hastings, Minnesota, 
where he resided; that there was nothing on the face of the certiflcate so 
issued and received by said Gardner to show that it was not one hundred' 
sbares of the proposed increase of stock for whicli said Stephen Gardi^r had i 
subscribed, and for which he had paid his money; that. the letter iit which ^ 
said certiflcate was inclosed, taken in connection with prior correspondence, 
Indicated, and was intended by the officer of the bank who wrote it to indicate, 
that the said certiflcate represented the new issue of said stock which ^as 
proposed to be made, and said Stephen Gardner believed that such certiflcate ' 
did in fact represent the new issue of the capital stock pf ssiid bank for which t 
he had subscribed, and had no knowledge or intimation to the contraiy until 
long after tbe failure of said bank, and long after the appoinlment of the 
plaintiff herèin as its reeeiver. 

"Fourth. That when the dividend mentîoned in the stipulation was recel Ved 
by satd Stephen Gardner, he believed it was a dividend upon the stock bf the' 
proposed incre^e which hesuppused hehadJnsaid bank, and never learneâ\ 
or thuught to the contrary until long after the failure of said bankand'the>i 
appointment of the plaintiff as reeeiver* 

"FtftU. That Exhibit B, attaphed to the déposition ta|:en herçin.jls the list., 
of shâréliolders of said bank, cettifled to the comptroUér of the curréhcy 6» 
the Ist Mtmday of July, 1887, hy sàid bank. But in tirst preparing and eiitèf-^ 
ing upon tbe book ^kept f or that purpose tbe tist of shareholders^^b tbë ISt 
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Mottday la July, 1887, Mr. Gardner was entered as the ownerof 115 shares 
onlj, and at some subséquent date the figures were changed from 115 to 215. 
As to wben this altération was made, there is no satisfactory direct testimony, 
but tbe.said number of shares (215) ever afterwards, as changed, continued 
to stand ia his name. 

"Sîscth. That, as soon as said Stephen Gardner learned that he had net re- 
ceived the stock for which he had subscribed, he promptly through his agent, 
interviewed said receiver, and, though no formai claim was presented, the 
repayment of said sum of ten thousand dollars was demanded and claimed; 
that said receiver stated tbat he could not entertain such daim; that said 
agent asked said receiver if he would deem said claim presented. Said receiver 
replied that he would treat said claim as presented, but would reject the same. 

"Seventh, That in writing the letters signed by Charles Esp_Qnschied, and 
attached to the stipulation, said Charles Espenschied dld so at the request of 
skid^tephen Gardner. 

"Es conclusions of law I find that the plaintifif, as receiverof the said Fifth 
Kation^l-Bank, is entitled to ;recover of the said défendants, as the executors 
of the Tàsjt will and testamentof Stephen Gardner, deceased, the sum of eleven 
tboûsand five hundred (11,500) dollars, with interest thereon at the rate of 
sgvj^n per cent, per annum frona June 22, 1889, together with the costs and 
disbur^ements herein, to'be taxed by the clerk and entered in the judgment 
hi^rein, tp be paid out of the estate of said Stephen Gardner, deceased, and 
that pls^intilÇ is not entitled tp any other or further relief herein. ïherefore 
itis onlered that judgment be entered in favor of said plaintiS. as such re- 
céiver, ancl against the said défendants, as such executors, for $11,500, with 
interest at seven per cent, ppr annum from June 22, 1889, and txa the costs 
and dlsbursecaents herein, to be paid ont of the estate of the said Stephen 
Gardner, deceased, , i 

Oole, Bramhall & Morris, for plaintifif. 

Stringer & Seynwwr, M. D. Munn, and /. M. GHman, for défendants. 

Nelson, J. The défendants do not attempt to escape liability for the 
résason that Gardner purchàsed shares of stock through misrepresentation 
of the vendor or his agents; nor is there any suggestion by the receiver 
in the pleadings, or any proof, tbat tbey are liable because the testator 
^vas a subscriber to the increase of the capital stock of the bank, although 
his nàme appears on the list of subscribérs for 100 shares. The suit is 
broughf to recover an asSessment made by the comptroUer upon the dé- 
fendants' testator, as an owner of the original stock issued to subscribérs 
wheu the bank was first organized, and in order to recover the plaintiff 
must prove that the testator was the owner of the stock which is entered 
in the bank-books in his name. The presumption is; on the stipulated 
fàcts, as his naoïe is registered in the stock book as a stockholder to the 
airiount of 215 shares, that he was the owner thereof, particularly: when 
he held certificates for such stock, duly àssued and signed by the proper 
bank pfficers; but thèse facts are not conclusive of ownership. Such 
primo/acie case throws upoh the défendants the ontw of rebutting the 
presumption. 

It is conceded. thajt 115 shares of the capital stock were ûwned by Gard- 
ner, but it is çlaimed that theyare not liable for an assessment upon the 
100 shares regîstered in his name, and for which a certificate was issued 
J^nuary 4, 1§87. The manner in which this certificate for 100' shares 
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issued appears in the stipulated facts, and the question presented is, did 
the testator purchasethis stock, or has he consented to the transfer of the 
stock registered in his name? A purchase of stock in an organized bank 
from one who is a stockholder required the mutual assent of the vendor 
and Vendée to the contract. If a lack of mutual consent is shown, and 
there is an absence of contract between the parties that the testator should 
purchase the 100 shares of old stock, and thus become liable as a stock- 
holder, he was not a stockholder or owner, within the meaning of the 
national bank laws,* imposing indivddual liability, although the stock 
■was transferred and registered in his name. The criterion of liability is 
whether any act has been done by which the corporation was forced to 
receive the testator as a stockholder. In the face of the entry and trans- 
fer of the stock and issue of a certificate, the défendants may introduce 
évidence to show that the entry is false, and the certificate falsely issued. 
The testimony shows that the bank was in a sickly condition, and the 
transfer from the président and one of the directors of their stock was 
unauthorized. The sale or transfer of stock of a national bank is not 
governed by différent rules from those which apply to other incorporated 
companies. Proof must be made of the assent of the parties thereto. 
They must hâve assented to the transfer, as shown by the bank-books, 
to make the testator a stockholder, and subject to the onerous liability 
which the national bank act imposes on stockholders. The proof is 
clear that the défendants' testator subscribed for and sent his money to 
the bank to pay for 100 sharés of the proposed increase of the capital 
stock of the bank, and the certificate sent was old stock transferred to ■ 
him without his knowledge or consent. Such a transaction cannot be 
upheld. A transfer of stock under such cireumstances, without the 
knowledge of the person to whom it is transferred, does not niake him 
liable as a shareholder. He «nust be held out to the public as a share- 
holder, with his knowledge of the fact. It is claimed that this défense 
cannot be set up on a suit brought by the rèceiver to recover an assess- 
ment made, in order that the creditors of the bank may obtain satisfac- 
tion ; and it is said that creditors of the bank would suffier by such a rule. 
Injurious conséquences to creditors, which may happen after such an 
authorized transfer of stock, cannot make the défendants responsible on 
a contract which their testator never made and had nothing to do with. 
There can be no estoppel unless défendants' testator assented to the trans- 
fer of the stock. He had no knowledge that he was registered on the 
stock-book as the oiS-ner of 100 shares of the original stock of the bank, 
which had been transferred to him by Overstoltz, the président, and Ro- 
senthal, a director; and there were no cireumstances disclosed in the^ 
transaction between him and the bank, when he subscribed fôr 100' 
shares of the increase to the stock and paid for it, that put him upon- an 
inquiry to ascertain whether the certificate issued repreaented the stock 
he subscribed for or old stock fraudulently transferred. He had pur- 
chased no stock from any stockholder, but had responded fiivorahly, to 

'Rev. StU.S. $6151. ■"■■■•' ■■ v^ ^-v -î 
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tihe circiilar sent him for an increase of the capital stock of the bank, and 
iad paid for 100 shares of the new stock which he was anxious to get. 
À certificate dated abput the time the président of the bank informed 
liim,the, new: increase stook.would probably be issued was sent, properly 
signéd, and there was nothing upon its face to indicate it was notthe 
new stock subscribed for. A dividend was declared and paid upon the 
original stock June 7, 1887, and itis urged that the testator, haviug re- 
ceived it, is estopped fronj now asserting that he did not own thèse 
shares., While a dividend might, if the person in whose name the stock 
isregistered receive it, tend to establish ownership, still receipt of a div- 
idend is not conclusive proof that he is a stockholder within the law im- 
posing individual liability. . The évidence taken, in addition to the facts 
stipulated, does not change the status of the case. 

In the case of Keyser, v.JIitz, 133 U. S. 139, 10 Sup. Ct. Rep. 290, 
the oonrt holds that a transfer of stock in a bank to a person without bis 
knowledge or consent doe§ not, ofitselfi impose upon the transférée the 
liability attached bylawtpthe position of shareholder in the association ;^ 
but if the transférée does any act approving or acquiescing in the trans- 
fer, or in any way ratifies it,; or accepts any benefit a,rising from the. 
ownership of such stock, he beçomes liable to be treated as a shareholder. 
wîth such Tesponsibilities as the la,w imposes in such caaçs. Garduer 
did notknow, when a dividend was paidto him upon 215 shares, that 
such an a^punt of old stock vfus entered in his name,: for he never had 
purchase^orauthorized ]the transfer of the 100 shares which, appear in 
.the books as transferred to him. He therefore never accepted any benefit 
arising lirom the ownership of such stock. It is said tha-t Gardner 
Tsçaived his right to cowplain by not returning the dividend,, or offering 
to returnit, and cannot Jdefeat the assessment upon thelOQ shares. This 
faiiure to tender back the dividend does not, under the çircumstances, 
preventtjie défense urged. _ 

Àfterfullepnsideratipn, I amof the opinion that the défendants raust 
pay the assessnjent of 100 per cent, of the par value upon llp shares of 
stock only, and judgraent must be entered for $11,500, with interest at 
7 per cent. &9itu June 22, 1839; and it is so ordered' 



.. United States v. One Distillery. 

■ (District CoùH, s. D. CaUfornltu Ootober 20, 1890.) 

Inti»5AI< KïiTBïnjjB—FoBPEiTCiiB— Double Punibhmbnt. 

' Af ter 'an offiéer ancl stockliolder of a corporatiori engaged in dUtlUing is convictedi 

f : ' tor a yiolaiiOD' of tbe intérn»! revenue law, an actioc cannot be maintained to en- 

. forcé tiie forfeiture of the porporation's property for the same offense, even though. 

■ thé forteitût-é 'ia reaisted onlyby thé olHer stockholdera. Foïlôwing 17. S. v. Mo- 

-, Kee,éDiyLiaS.. .■ .'ii>": ■...;. ;:, . 

'At ÏJâv. "information for the forfeiture of certain real and personaL 
property for alleged violation of the internai revenue laws. 
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WiEmigKby Cde,'{3. S. BistAtty.' • -, 

Henry C, McPike and Btouiseau & Hatch, foi daimmts, 

; Ross, J. Sections 3257, S281 , 3305, 3453, and 3456 of the Revîsed 

Statutes of the United States are as follows: 

' "Sec. 8257. Whenever any person engaged in carrying on the business of a 
distiller dêfrauds, or attempts to defraud, the United States of the tax on the 
spirits distiiled by him, or any part tjiereof, he shall forfeit the diatillery and 
distiiling appai^atiis used by him. and ail distiiled spirits, and ail raw mate- 
riala foi" |;he production of distiiled spirits, found in ( le distillery and on the 
distillery préinisës, and shall be fined not jess than âve huudred dollars nor 
mpre ttiaii fl,ve thousand dollars, and be imprisoned npt lessthan six months 
noi^ n^orè tjiàii three yeara." , , 

"Sec. 32Bl. Èvery person who carries on the business of a distiller without 
bavinggiven bond, as required by law, or vvho engages, in or carries on the 
business of k'distiller withint^nt to cipfraud the United States of tbe tax on 
tié spirits distiiled by hjjif», or of any part thereof , shall, fqr every çucli of- 
'jféhse, be flned, not less fhàn.one thousand dollars nor n^ore tban (ive thou- 
àand dollars, and iniprisône^ hot less tban six months noi| more :than two 
yeàrs. !Ahd,aU distiiled; spirits or \Yines, and ail stills or otlier apparatus fit 
àr inten^pd tb be used foir.^e distillatwn or rectification of spirits,, or for the 
çompounttiné ot liquors,.,ownçd by s'uch person, wberever found, an4;all dis- 
tiiled ^pirit's or winea and,pers9nal prpperty found in the distiilei;'y,.qr inany 
bmfdi^g^_ rçQip, yard, or incj^Sflr^ponnected thprewith, and used, ^ith or con- 
stitutin^ a ,î|Wrt of the préniisê^.jâiid ^1 the right, titiév^nd inljeiiest of such 
■^érson inithe lot or tract bflànd on which such distillery issituateiâi and, ajl 
right, title, and interest tberein of every person who knowingiy lias sulïered 
. ojrpermitted the business of a distiller to be there carried on,^or bas connived 
atthe,ai|m?, aod ail perspnal property owned by or in possession df any per- 
son, ^ho hM permitted orsuffered any building, yard, or; inclpsure, or any 
tiàrt thereof, to bé used for purposesof ingressor egiess to or trom sucli dis- 
'iiliét-y, wHlch shall bé fôuùd in any such building, yard, or inqlosuirë, apdail 
the right, tïtle, and intèréstdf every pfersoh in any précises uàed for ittgteSs 
oaregreastopE froiù such distillery, whèhas knowingiy sUflerèd or pèrcàitted 
such promises to be used for such îngress or egress, shall be forfeitéd to thë 
United State^." 

"$ec. 330^. 'Vyhenever any falàe entry is made in, or any entry rçqi^ir^d to 
be nbàde'is omitted f irom, either pf tlie said boolis mentipnèd in.t^e twb. pre- 
cedïng sections, with Ihtent to def ràud or to conceal from the revenue offl- 
«érsany fact or pàrticular required to be stated and entered in eitherôi sàid 
■boolis,-orto misiead in référence tiiereto, or any distiller, as aforesaîdiomits 
pr refuses to .provide either of said books, or cHneels, oblitérâtes, or destroyis 
any p^t pf either of said books, or any entry therein, with intent tc^efraud, 
or permitis the same to be done, or such books, or either pf tliem, are npt pro- 
dû'ce'd when required by any revenue pfflcer, the distillery, distilling .appav^itus, 
atid thé lot of tract of lând on whiph it stands, aiid ail pei-sonàl property on 
said premIseS used in the business there çarried on, shall be forfe\t<^ tP the 
lUnited States. And every person who nJakôS'Buch false entry, Pirbtuîlà to 
.maljLe any entry hereinbefore required toi bemadè, with the intent ^aifOresaid, 
Ipr who, causes or procures the same to ^e done, or fraudulently cancels* oblit- 
érâtes, or destroys any part of said books, or any entry tberein, or wijlfjully 
fails to prodUce such books, or either of them, shall be flned not Içss, tljjinjfiYe 
hundred dolïa'rs, nor more thah flve tbOùsand dollars, and imprisoned nptlèss 
than six months, àotnûdBBtbahtwo yeàrs." . . ' . , .tJii, ; 

j :'*S|B&.â4ôâ. AU good^ wàrest mer«haâldi3e, ârtioles, or objecta ^OfiB wMcb 
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taxes are linposed. which shall be found in tbe possession or oustody, or withia 
the control, of any person, for the purpose of being sold or removed by him 
in fraud of the internai revenue laws, or with design to avoid payment of said 
taxes, may be seized by the collector or deputy collector of the proper district, 
or by sueh other collector or deputy collector as may be specially authorized 
by the commissioner of internai revenue for tbat purpose, and shall be for- 
feited to the United States. And ail raw materials found in the possession 
of any person intending to manufacture the same into articles of a kind sub- 
ject to tax for the purpose of fraud ulentlySelling such manufactured articles, 
or with'design to évade the payment of said tax, and ail tools, implements, 
instruments, and personal property virhatsoever in the place 'or building, or 
within any yard or inclosure where such articles or raw materials are found, 
œay also be seized by any collector or deputy collector, as aforesaid, and shall 
be tbrfeitedy as aforesaid. Tbe proceedings to enforce such forfeiture shall 
be in the nature of a proceeding in rem in the circuit court or district court 
of the United States for the district where such seizure is made." 

"See. 8456. If any distiller, rectifier, wholesale liquor dealer, or manufact- 
urer of tobacco or cigars,^hall knowingly or willfully omit, neglect, or refuse 
to do, or cause to be done, any of the things required by raw in the carrying 
on or conducting of his business, or shall do anything by this title prohibited, 
if there be no spécifie penalty or punishnient imposed by any other section of 
this titlé for the neglecling, omitting, or refusing to do, or for the doing or 
causing to be done, the thing required or prohibited, he shall pay a penalty of 
one thousand dollars; and if the person so offending be a distiller, rectifier, or 
Wholesale [liquor] dealer, ail distilled spirits or liquors owned by him, or in 
which he bas any interest as owner, and, if he be a manufacturer of tobacco 
or cigarà, ail tobacco or cigars found in his manufaclory, shall be forfeited to 
the United States." 

Based on thèse sections, an information was filed by the district attor- 
ney on the 13th of November, 1888, and amended on the llth of Jan- 
uary, 1889, for the forfeiture of certain real and personal property therein 
specifically described, and which was seized by the collector of internai 
revenue for this district on the Ist day of November, 1888, consisting 
of five acres of land, situated about four miles from the city of Fresno, 
upon which stand the distillery and winery buildings and distillery and 
winery premises theretofore occupied by the Fruitvale Wine & Fruit 
Company, a corporation organized and existing pursuant to the laws of 
the State of California, together with ail and singular the buildings stand- 
ing upoh said winery and distillery premises; also, one still, one ele- 
vatpr, pne grape stemiper, one lot of belting, one cauldron, one suction 
ipurap, one wine-preas, one wine-tank, two trucks, one windmill and 
,pump, nine wine-tanks, twelve wine-tanks, sixty-nine pimoheons, five 
barrels, fiity-four fermenting tubs, one lot of hose, one grind-stone, and 
tt; lot of toôls,_ one HoWe scales, one lot of lumber for tanks, one lot of 
JliHpnbei', three hundred gallons of sweet wine, one lot of hoop iron and 
pipe, OP^Horse and tread-wheel; also, thirty-nine puncheons, eighteen 
,wine-tanks, two fermenting tanks, seventy-eight barrels, twenty-nine 
balf barrels, nine cords of wood, âfteen tons of grapes, four hundred 
feet of hose, seyenty thousand gallons of claret, thirty-eight thousand 
gallonsof white •wine, two thousand gallons of port wine, one thousand 
gallons of brandy, four hundred and fifty gallons of alcohol, ten thou- 
sand g#ons of wash for brandy, and âll the tools^ implements, and 
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utensils used by said Fruitvale Wine & Fruit Company in the manu- 
facture of distilled spirits. The amended information alleged as grounds 
for a decree of forfeiture of the property in question in substance as fol- 
lows: 

(1) That on the Ist day of June, 1888, the said Fruitvale Wine & Fruit 
Company bad in its possession, custody, and control certain proof brandy and 
high proof spirits, for the purpose of seUing and removing the same in fraud 
ol the revenue laws, and with the design of avoiding payment of the taxes 
due the government. 

(2) That the said Fruitvale Wine & Fruit Company, belng a distiller of 
distilled spirits, and engaged in carrying on that business at the aforesaid dis- 
tillery, did defraud the governmeht during the mouths of July, August, Sep- 
tember, October, November, and December, 1887, of the tax on a large quan- 
tity of spirits distilled by it, by the fraud ulent rernoval of such spirits from 
the distiUery where the same had been distilled to a place other than a distil- 
lery, Iwnded or designated warehouse, or place of depository, without the tax 
théreon being paid, and without the packages In which the same was con- 
tained bèîng stamped or branded, and without the lav/in relation to distilled 
spirils being complied with in any manner, and with theintent to defraud tlie 
governmeht of the tax due on said spirits. 

(3) That the said Fruitvale Wine & Fruit Company, as such distiller, 
during the months of July, August, September, October, November, and De- 
cember, 1887, with intent to defraud the government of the tax due on spirits 
distilled by it, made, through its secretary, W. Moore Young, false entries in 
the books required by law to kept by it, and omitted to do other things, and 
perform other acts in relation thereto, required by law to be performed, and 
by such means defrauded the government. 

(4) That the said Fruitvale Wine & Fruit Company, as such distiller, 
did, during the months of July, August, September, October, November, and 
December, 1887, knowingly and willf ully omit, neglect, and refuse to do or 
cause to be done any of the acts required by law in carrying on its business 
of distilling, and did during the same time, in carrying on its said business, 
commit acts prohibited by the law. 

It is alleged that at ail of the times referred to Wolters, Helm, Austin, 
and Kauffman, who are claimants herein, were holders of stock of the 
Fruitvale Wine & Fruit Company, and were cognizant of ail of the al- 
leged fraudulent acts and omissions on the part of the corporation, and 
that they subsequently, with full knowledge of such fraudulent acts and 
omissions, purchased ail of the said property. Wolters, Helm, Austin, 
and Kauffman appeared as claimants and filed an answer to the amended 
information, in which ail of the allégations of fraud on their part are 
denied,. and which sets up that they are the owners of ail of the property 
described in the information, or so much of it as actually existed at the 
time of seizure; that they acquired certain described portions of it by 
purchase at a public sale made by the assignée of the Fruitvale Wine 
& Fruit, Company on the 9th of June, 1888, for the sum of S7,700, 
which, sum they paid, and thereupoil received possession of the property 
purchased; that thereupon claimants formed a partnership for the pur- 
pose of opérating the winery on the premises, and added thereto neces- 
sary tnachioery and buildings to the extent of $5,000 in value; that on 
or about June 20, 1888, and while claimants were in possession of the 
v.43p.no.l2— 54 
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•|>ïèinîse8i and ingood faithmaking large and èxpensîve additions ;tfaeretç>, 
tbe property was seized by thè collecter of internai revenue for an alleged 
vi'ôlation of the revenue laws iby the Fruitvalé Wine; & Fruit Company in 
theyear 1887; that, by reason of negotiations with the revenue officiais, 
Ahepropejîty.was, on qr abput,,<?çtober ?7;,;,1^88, released, ^nd claimants 
'restored.to its possession, wheœupon tbey proceedçd toimake further 
ïraproVemients and expenditUTesy and engagea in the business of operat- 
îng ^ë ' winery, adding frotfa thëir persônàl funds, in the purchase of 
8tp<jk,.materiaî, and machin^ry, thç sum of $25,000, pursued the busi- 
ness, aÀd , in ^H respects complï^d with tl^s laws djf the United States and 
the rnlesiand régulations of tjie revienue department; thatafterwards, 
to-witi pn or about the 2d day of November, 1888, on account of the 
allè^ed 'Wroiigful acts of the Pruitvale Wine & Fruit Company occurring 
in theVéàr 1887, the said preiiiisès ând propeHy,"withàll' the additions 
;aj^d' inaproy^mënts, stock and toàferial,tuade and su ppliëd by claimants, 
j'Wer*? aga^B^ sei^?ed Ipy the i revéjjtuè, offiçeris, and t|3e, poSseis$ion thereof 
withheJdift'iorR; claimaii^ u,ntil,0Pi çr about Nov^mbei: ^0, 1888, when 
claimants were restored to possession ; by giving, a bond in the sum of 
'$85,000|that aft^ward8,;t6-wit, on theVSthofDecèmber, 1888, the said 
prenàisfes aiid pïoperty weréagaiù' seized by the internai i^venue collector 
m'a6^"u|it'of th,Ô'aU^^iêïl *^^^^ & Fruit 

&mpapy dunng its p^ç^paucy therèof, and that, :fnprderto prevent the 
sale 01 aaid, property a,fld.;to,refio,ver itsïipo&g^sion,, aiid tpprevent^^^ 
loss and damage by the suspension of^theit business,. tha claimants were 
compélled'to atid did pày under-prpteét to thie «oUeetor the sum of 
$S,S9^,'ttl1^^^ to J)e diïé àïrd éwing 1^^ Wine & Fruit 

Çoçapàny td thè governjii'efti by reasÔ)ft'of (be failttreô,f that corporation 
,tq ,(30,m.plyi„wîth the,ia,w^;an,d 'tlifs r^jif^,.ggçiq[' régulations of the revenup 
department during the year 1887; tlîaï/bptween the. dates of the first 
seizure, on or about June 20, 1888, and the second seizure, on or about 
Novëmbe*^ 1É, 1888, clairtiantS' added to the pfétoîBeîs certain described 
propèrtyj' the aggregate value of which was over $25,000, ail of which 
was ÎHcludiad itithe seizure of NoVérabéf2d, and also dn that of Decem- 
•bèr 8j 1888, Withoutfaulï on tbeîr part, Theyderiy that the 1,000 gaï- 
■lons of bràiidy, or tbe 450 gallbns of aîoohbl, or thé' bàrrels containing the 
;eàffle, fouftd in their possession atthe titoé of the seizure in November, 
constituted'ariy part of the property alléged to hiaveibeen found inthe 
possession' oïthe Fruitvaile Wine & Fruit Company oh or about June 1, 
1887, or that said brandy or alcohol, oif the barrels containing the same, 
evér were in possession of that company at the dîstillery or elsewhere. 
They detiy that they, 6r eithér of theia, èVer purchased or received from 
the Fniitvûlé Wine & Fruit Company ahy 'brandy or âîcôhol or other high 
proof spirits 'knowing that the cOmpàny- had defraUded, or sought to 
defraud, thè government, or had failéd to àpply or SOught to avoid tbe 
paymeét'Of taxes due thereon, or that the samé had for àny cauSebe- 
oome foirféitéd tô the government. ; - 'ï "<' v ' ' » ■ ' 

î* The olàinïàtotâ, by thèir answer, adniit that théy Wéteow&ers of stock 
iti the 'FruitvaleiWiiit<fc" Fruit Company; but deny-that thèy^ oreither 
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of fliem, had any knowledge of the alleged frauds on the part of that 
corporation or its officers, or ever heard of them until after the seizure 
of the property by the collector, By an amendment to their answer, 
filed on the 2lst of August, 1890, the claimants set up this défense: 
That after the last seizure, and on the 20th of December, 1888, W. Moore 
Young was iiidicted by the United States grand jury upon five separate 
counts, charging that he had committed unlawful acts against the rev- 
enue laws while secretary of the Fruitvale Wine & Fruit Company, upon 
which indictment he was tried, and, on the 20th of February, 1889, con- 
victed upon the first count and acquitted as to the other four; the record 
of bis conviction being made a part of the amended answer. The first 
count of the indictment charged that, as secretary of the Wine & Fruit 
Company, it became the duty of Young to sign and exécute each month 
a statement in writing showing the date, kind of materiaJ used, time of 
opération and amount of brandy distilled by the company of which he 
was secretary. That during the month of September, 1887, he signed 
and executed a report for the préviens month, in which he knovvingly 
made false and fraudulent statements concerning the matters and things 
required of him by the law. The second count made a similar charge 
respecting his statement for the month of September, the third in respect 
to October, the fourth in respect to November, and the fil'th in respect 
to December, 1887. The amended answer avers that — 

"At ail tfae tiines mentioned in tlie indictment said Young was a stock- 
holder in the said company, and that at ail the tiines mentioned in the indict- 
ment the said Company was the owner of ail the real and Personal property 
upon which, and in connection with which, the distillery was situated and 
operated; that it was by virtue of his position as secretary t liât he was en- 
abled tosign and exécute the documents mentioned In the indictment, and 
that it was only as such offlcer that be could hâve signed the documents; that 
the whole of the capital and property of the corporation eonsisted of said dis- 
tillery and winery premises, with the appurtenanccs to eacli, and that the 
capital stock in said corporation owned by said Secretary Yoimg represented 
the interest and property which he then had in and owned in said distillery, 
winèry, etc.; that the distillery and distillery premises, winery, and real and 
Personal property mentioned in the libel are the sarae distillery and distillery 
premises, Winery, and real and personal property mentioned and referredto 
in said indictment against said Young; that theallegd frauds, concealments, 
and removals.of distilled spirits, and the other fraudulent acis set forth in 
said libel, are the same frauds, concealments, and removals, and other unlaw- 
ful acts, ihqnired of and investigated upon the trial of said Young, and in 
respect to which he was convicled; that ail the évidence which woulii be neC- 
essary to establish tlie varions assignments and charges of fraud set oiit in 
the libel was used and introduced upon the trial of said Young; that at the 
time of tlie alleged commission of tlie acts for which a forfeiture is soiight to 
be enforted in this action, said Young was one of the owners of ail the~prop- 
erty, real and personal, uppn which a forfeiture could he decreed by the court." 

To this xîefense, the district attorney, on behalf of the government, 
demurred, and the question of its sufficiency, accepting as true the facts 
alleged, is now for décision, 

The indictment against Young was based on section 3451 of the Be- 
vised Statutes, which is as follows : 
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"Every person who simulâtes or falsely or fraudiilently exebuteg or signs 
any bond, permit, entry, or other document requlred by the provisions of the 
internai revenue laws, or by any régulation made in pursuance thereof, or 
who procures the same to be falsely or fraudulently executed, or who ad vises, 
aida in, or connives at such exécution thereof, sball be imprisoned for a term 
not less than one year nor more than five years; and the property to which 
such false or fraudulent instrument relates sball be forfeited." 

The case of U. S. v. McKee, 4 Dill. 128, was a civil action brought by 
the government to recover the liability, denounced by section 3296 of 
the Ëevised Statutes, of double the amount of taxes of which the United 
States had been defrauded by the unlawful removal of whisky from the 
distilleries of varions persons, in which removals it was charged the de- 
fendant aided and abetted. The défendant interposed two défenses: (1) 
That he had been theretofore indicted, convicted, and punished for the 
same offenses. (2) That for those offenses he had been. pardoned by the 
président. To that answer the government demurred. Mr. Justice Mii> 
LER, with whom concurred Judge Dillon, in overruling the deraurrer, 
held that, if the spécifie acts of removal on which the civil suit was 
brought wei'e the same which were proved in the indictment, thé former 
conviction and judgment constituted a bar to the civil suit, on the ground 
that our laws forbid that any one shall be twice punished for the same 
crime or misdemeanor. That case was cited with apparent approval by 
the suprême court in Cqffey v. U. S., 116 U. S. 445, 6 Sup. Ct. Eep. 
437. The circumstance that the civil suit was undet one section of the 
Revised Statutes, and the criminal prosecution tinder ànother, was not 
considered to aff'ect the question, nor is any reason pèrceivéd why it 
sbould. The décision was based upon the averments that both proceed- 
ings were for the same acts or transactions. If the government cannot 
be permitted to maintain a civil action for the recovery of money de- 
nounced as a penalty for a violation of one of the sections of the statute, 
where the sanie party had been previously prosecuted and convicted and 
punished for the same acts or transactions urider another section, it would 
seem, for the same reasons, to follow necessarily that the government 
cannot be permitted to maintain a civil action for the forfeiture of the 
property of a person for the acts or transactions for which it bas previ- 
ously prosecuted, convicted, and punished him. It istrûe that in the 
présent case, Young, the person heretofore indicted, convicted; and pun- 
ished under section 3451 of the Revised Statutes, is npt a çlairnant, and 
that the claimants, Wolters, Helm, Austin, and K»viffm,an,: allège in 
their original answer that they acquired by purehase at,a public sale, 
made by the assignée of the Fruitvale Wine & Fruit Company on the 
9th day of June, 1888, ail ôf the property in question then 11] existence, 
and hâve since owned the same, together with that subseqùéritly added.' 
But it inùst be remembered that the pleadïngs show thàt the àlleged 
fraudulent acts of commission and omission upori which the goverri- 
ment's right to a deçree of forfeiture is based occurred in the year 1887, 
ând that it is the ëstablished doctrine of the suprême court that the for- 
feiture took effect immediately upoh the commission of thé aots de- 
nounced by the statute. U. S. v. Stowell, 133 U. S. 1, 10 Sup. Ct. Rep. 
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244. "The right to the property then vests in the United States," said 
the court, "although their title is not perfected until judicial condam- 
nation. The forfeiture constitutes a statutory transfer of the right to the 
United States at the time the offense is committed, and the cor.demna- 
tion, when obtained, relates back to that time, and avoids ail interme- 
diate sales and aliénations, even to purchasers in good faith." The pur- 
chase made by Wolters, Helm, Austin, and Kauffman at the sale made 
in June, 1888, by the assignée of the Fruitvale Wine & Fruit Company 
was therefore void as against the government, even if they could be re- 
garded as purchasers in good faith. But that they cannot be so re- 
garded is plain, for the reason, among others, that each of them was an 
Gwner of stock in that corporation, and therefore interested in the prop- 
erty at the time of the perpétration of the frauds. That sale being void 
as respects the government for one purpose, is void for ail purposes, and 
the rights of the government are to be determined as though it had never 
occurred. . 

The right which the government by this suit asks the court to enforce 
is the right which vested in it in 1887 to take the property as forfeited 
by the fraudaient acts on the part of the Fruitvale Wine & Fruit Com- 
pany. U. S. V. Stawell, supra. When that right accrued, Young, as an 
owner of stock in that corporation, had an interest in every part and 
parcel of the property of the Company. The government had the right 
to proceed by civil action to enforce the forfeiture of the property be- 
cause of the frauds, or to prosecute the parties engaged in it criminally; 
but for the same acts it could nofrdo both, according to the ruling in the 
cases to which référence has been made. It does not seem to me to be 
material that Young does not hère appear as a claimant. If the facts 
be as alleged, and upon the demurrer they are to be taken as true, the 
government indicted, convicted, and punished him for certain frauds 
committed in relation to the property in question ; and for the same fraud- 
ulent acts and omissions that were introduced in proof in support of 
that indictment it asks the court in the présent suit to decree a forfeit- 
ure of the property, the right to which accrued to the government, as 
has been seen, at the time of the commission of the frauds, and when 
Young, as a stockholder in the corporation, was interested in every part 
and parcel of the property. To take the property in which he has an 
interest is to take his property; and, for the same acts and omissions, to 
punish him criminally and also take his property, is, for the same of- 
fenses, to punish him twice. 

The cireumstance that Wolters, Helm, Austin, and Kauffman hâve 
not been prosecuted for the fraudulent acts and omissions that are made 
the basis of the présent action does not relieve the government's case of 
the difficulty. To take the property from one stockholder is to take it 
from ail, and I can see no valid reason why the plea in bar of the ac- 
tion may not be interposed by any one interested in the property. In- 
deed, according to the admiralty practice by which this proceeding is 
governed, the court protects and holds the property for the beneât of 
Ûie true owner, whoever he may be. 2 Conk. Adm. 54. 

Demnrrer overruled. . ■ - ' 
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Lewis et al. v. Barnhaedt et al. 
(Circuit Cmirt, N-D. HMnois, s. D. October 21, 1890.) 

1. WnM— Devise— EsTATB Tail. 

tJnderRev. St. 111. o. 80, §6, wMoh provides that the grantee of an estate tall 
shall take an estate for life, and tbat "the remainder shall pass in fee-simple to the 
person to whom the eatate tail would, on the death of the ârst grantee in tail, first 
pass, according to the course of the coropaon; law, " land devised to the testator's 
wife and the heirs of her bodywiU, on her death without issue, pass to the beirs 
of thé testator. 

8. Rboqkds—Constbuctive Notice, 

A.book In the county clerk's ofSce, sbowing the nanies of purohasers of govern- 
ment land in the coonty, being kept onjj for purposes of taxation, is not construct- 
ive notice to subséquent purchasers. FoUowlng Betser v. BavMn, 77 111. 269. 

8. Vbndob and Vendée— Bona Fide Pubohaseb- Notice. 

After a purchaser of land has taken possession under his contract and made val- 
nable improvements, the récording of a copy of a will afEeoting his vendor's title is 
upt qonstructiTe notice to him, though made before the delivery of his deed, since 
his titié relates back to the exécution of Mb contract. 

4. Adtebsb PossBBSiON— Tax-Title. 

. Under Rev. St. 111. o. 88, § 6, which makes seven years' possession and payment of 
t^xes under color of titia constitute good title, one who purchases in good faith 
trom the holder of a tax-title, vrithânt notice that his vendor owned an estate for 
life in the land at the time of the taz-sale, can,by seven years' possession, and pay- 
aient of taxes even during the life of liis vendor, obtain good title as against the re- 
vérsioner. ' 

6. Samb— CoLOK OT Title. 

Where a taz-deed is relied tipon only as color of title in support of the statute of 
limitations, évidence tbat the deed was not founded upon a proper judgment is im- 
matérial. ' 

ÂtXaWf 

Ejectnient by Bomeo Lewis and others, heirs oî Bomeo Lewis, de- 
ceased, against Abraham Barnhardt and Josephus Gish. Rev. St. IlL 
c. 30, § 6, provides that, "in cases where by the common law any per- 
son or persons might hereafter become seised in fee-tail of any lands, 
* * * such person or persons * * * shall become seised 
thereof for his or her natural life only, and the remainder shall pass, in 
fee-simple absolute, to the person or persons to whom the estate tail 
would, on the death of the first grantee, devisee, or donee in tail, first 
pass, according to the course of the ooinmon law." 

Thomas MiJlikin, Falnier W. Smith, and Putevbaugh & Puterbaugh, for 
plaintifïs. 

WUliama <fc Capen, W. T. Gibaon, and W. 0. RandaU, for défendants. 

Blodgett, J. This is an action of ejectment for the recoyery of a 
tract of about 320 acres of land in Woodford county, in this state. 

The facts material to the questions involved in the case are ail admit- 
ted by a written stipulation on file, and are briefly thèse: 

!'That in 183S. Rotneo Lewis, then of Oxford, Butler county, Ohio, entered 
at the United States land-oiflce in Springfleld, in this state, tlie lands in ques- 
tion, tugether witb other lands, making altogettier about : sixteen hundred 
acres. That said Bornéo Lewis dièd testateat his résidence, in Oxford, Ohio, 
on thé 24th day of June, 1848. That Ije ieft no issue suJ-yiving him, but left 
a widoW|iJBn«) NI Lewis. Tbat ou the Sth day of January, 1842, said Botneo 
Lewis executedihis last will and testaûiènt, which was duly prôbated in tbe 
proper court in Butler county, Ohio, on the ISth day of July,. 1843, and un- 
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der wMch his wldow, Jane N. Lewis, waa duly appoînted eïecutrix, aadi sbe 
qualiSed and entered upon berdUti» as such etecutrix, and Qnallysettled 
said estate in April, 1871. That by his said will Bomeo Lewis, after raaking 
certain spécifie bequests to reljitives, and making provision for the support; bt 
bis then agéd motber, madè biS wife his residuary legateé, the paragraph be- 
ing in the f ôllowing words: ' I fUrtiier givè and devise to my déarly beloved 
virife, Jane N. Lewis, and tp the Jieirs of her body, tày bouses and lands in 
the town of Oxford, Butler couiity, Ohio, and ail the reàidue of my lands in 
the States of Indiana and Illinois, and ail the rest, residue, and remaindèr 
ofmy Personal estate, goods, and chattels, of any kind and description what- 
soever, to heequaily diyided between tbeiu.sbareand sharealike.' It is fur^ 
ther admitted that on the 2d day of September, 1843, Mrs. Lewis, in the court 
where said will was , probated, elected to take under the will, which élection 
was di>ly entered of record. That she had no iiving childrén at the date of 
the will, bût that one Was born toher after the date of the will, and that such 
child died before the death of her husband. That no child waseverttfter 
born to her, and that she died at the âge of eigbty years, without issue, in 
Jul7, 1888, at Oxford, which had been her home from the death of her husband. 
It is further admitted that the plaintifFs in this case are beirs at law of said 
Eomeo Lewis, being direct descendants of his brotiiers and sisters. It is fur- 
ther adbïitted that tlie iàhds in question were assessed for taxes In 1845 in 
the tiatue bf Romeo Lewis, and sold for non-payment of such taxes iiî Octc^ 
ber, 1846i That the cettifleates of purchase at Baid sale were assigned to 
MrSi; Lewis, and that on the 16th day of May, 1849, thesheriff of Wirodford 
county executed and delivejed tp hpr a deeid for said lands In pursuance pf 
said tax-sale, whiph deed was, duly reçordèd in said Woodford CQunty on the 
day of its date, tt is further admitted that the said Jane iï. tewis, on thé 
?th day of May, 1856, gave to one Harry Lewis a letl.er' of atitôi'nèy, autlioriz- 
ing him to sell, and contrdbt to sell, the lands in qdestion;'and that on thé 
21st of Jane, 1856* be made a conttact in writing wiih one Absalom Dehor- 
ity,by which: heàgteed to makev or cause to : be made^ a good and. suflncierlit 
wsrranty deed tp said I)ehority]ofithe lands involved ip ^bis suit, on; p^ynient 
ojE $5,600, according tothe terms of certain proraissory .notes of saiil Dehority, 
of even date with said cphtr'act. That p^id Dehority at once entered iipbn 
the possession of said lands; claiminjg thé satoe undei- said contract, aiid be- 
gàn iniproving thesame, and withîn the next twP years had fenced ail of said 
fand, built two houses thereon, and had a large part of it under cultivationi 
and continued to 80 réside ujjpnit until his death in 1876. That on the 31st 
day of AuguSt, 1866, said Jane N. Lewis made tbsaid Dehority a warranty 
déed of said lands, in order tP carry eut the contract of sale made by said 
Harry Lewis, and tliat the défendant Josephns Gish now holds said lands by 
:Hi.esne cpnveyances, making a cPinplete chainof title» diûy recorded, from the 
beirs of said Dehority, défendant Barnhardt being the tenant of said Gish, and 
thati the défendant Josephus Gish, and those under whoià he daims by mesne 
conveyances from said Jane N. Lewis, haye been in f uU and uninterrnpted 
possession of said lands from the time said Dehority took possession of the 
saine, in 1856, and hâve paid ail takës levied and assessed thereon since that 
time; It is further admitted that neither the détendants, nor any of the per- 
jSpns froo? wbom they claim title,, except said Jane.N. Lewis, had anyknowl- 
edge whatever of the existence of said will, or of the probate thereof, at the 
time of the contract for the purchase of said lands; but it is alsd admitted 
that what puirports to be a copy of said will was reéprdéd iû the recorder 's 
office of Wôodford county on the 15th of Àngust, 1866." 

, Upon thèse admitted faets, tjiçre can be no donbt that Mrs. J^ne N. 
Lewis, under her busband's will, would, baye takeçt «tcotqmon laiy pnljr 
'M jestate i» f«e.t«il, .whifit is dfiflped tcf be "m eetofie ^yfMah i is ; .eoBftned 
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in its descent to the posterîty of some îndividual, so as to cease upon 
failure of suoh posterity." Burt. Real I^op. p. 4. So the same author 
Bays, at page 210: 

"tfjion a devise to a peraon and his issue or children, the construction varies 
according to Circûmstances.. If the party hâve issue or cliildren at the time 
when the devise is made, they will take estâtes, it seeins, for their lives, 
jointly with their parent; but if he had no issue at that time, he talées an 
estatetail." 

« 

But by the opération of the sixth section of chapter 80 of the Revised 
Statutes of Illinois, tit. "Conveyances," which was in force at the time 
the will in question was màde and took effect, Mrs. Lewis took only an 
estate for her natural life; and at the death of Mrs. Lewis, in default of 
hoirs of her body, the heirs at law of the testator, Romeo Lewis, took the 
estate in fee. 

The question then arises, do the admitted facts in the case furnish a dé- 
fense to the claimnow asserted by the heirs of Romeo Lewis, the plain- 
tifFs? It being conceded that Mrs. Jane N. Lewis obtained a tax-deed 
from the sheriff of Woodford eounty on the 16th day of May, 1849, 
which was duly recorded in Woodford eounty on that day; that Dehor- 
ity, under whom défendants daim, entered in 1856 into the actual pos- 
session of the lands under a contract of purchase from Harry Lewis, agent 
and attoriiey of Jane N. Lewis, fOr a valuable considération; and that 
said purchaser received, on the 31st day of August, 1866, a warranty 
deed from Jane N. Lewis, in order to carry out the contract of sale so 
made by|Said Harry Lewis; and that from the time he took possession 
under said contract, in 1856, the said purchaser, and those claiming un- 
der him by wiarranty deeds in fee-simple, duly recorded, hâve continued 
in actUal possession of said premises up to the commencement of this 
suit, and hâve paid ail taxes assessed against the same. The statute of 
Illinois (section 6, c. 83, Rev. St,) provides that — 

"Every person in the actual possession of lands or tenements under claim 
and color of titje made in good faith, and who shall for seven successive years 
continue- in such possession, and shall also during that time pay ail taxes 
legally assessed on such lands or tenements, shall be held and adjudged to be 
tbe légal owner of said lands or tenements to the extent, and according to the 
purport, of his or her paper title." 

It is contended on behalf of the plaintiffs that Mrs. Lewis, as tenant 
for life, was bound to pay the taxes, and could not defeat the title of the 
entail tenants or reversioners \>y allowing a tax-title to accrue which 
should in any way change her title or her relation to the rights of those 
who were to take the estate after her; and that, as the heirs at law of the 
testator had no right of entry untii the death of Jane N. Lewis in 1888, 
they are not affected by this tax-title, which she allowed to accrue in 
fraud of their rights, nor by her deed in fee to Dehority. 

While it is contended on behalf of the défendants that, as Mrs. Lewis 
had a color of title of record at the time the persons under whom they 
claim purchased the lands for a valuable considération from Mrs. Lewis, 
and that, such purchaser having taken actual and visible possession in 
pursUance of such purchase, which possession has been continued, with 
paymentof taxes, under deeds purporting to convey the fee-simple title 
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to successive grantees down to the défendant Gish, he has acqiiired a 
title in fee under the laws of this state, which cannot now be disturbed 
by the plaintiffs. 

It is urged in behalf of plaintiffs that a certain book, which it is ad- 
mitted was kept in the oflBce of the county clerk of Woodford county, 
showing the names of the purchasers from the United States of ail lands 
so purchased in the county, was notice to those who dealt with Mrs. 
Lewis, or her agent, that Romeo Lewis was the purchaser of the lands 
in question, and thus put them on inquiry as to the nature of Mrs. 
Lewis' title; but the suprême court of this state has held that this book 
is not notice to any person. Betser v. Rankin, 77 111. 289; Bourland v. 
County of Peoria, 16 111. 538; Anthony v. Wheder, 130 111. 128, 22 N. 
E. Rep. 494. 

It is also urged that, as a copy of the will was recorded in the oËHce 
of the recorder of Woodford county on the 15th of August, 1866, which 
was prior to the exécution and delivery of the deed from Mrs. Lewis to 
Dehority, this was a notice of the character and extent of her title to ail 
who dealt with her. But I think the fact that Dehority had entered un- 
der a contract from Mrs. Lewis' agent in 1856, and taken actual and 
visible possession, and made valuable improvements, long prior to the 
recording of this copy of the will in Woodford county, and that the deed 
to him on the 31st of August, 1866, was given "to carry out the contract" 
of 1856, gives him a title which relates back to the time of bis contract 
and possession under it; and that a mère record of a copy of this will in 
Woodford county, more than 10 years after this purchase, for a valuable 
considération, with actual possession and valuable improvements made, 
even if it could then operate as notice of the limited nature of Mrs. Lewis' 
estate in the lands, came too late to affect the title of a purchaser who 
had bought in good faith without notice. Snapp v. Pdrce, 24 111. 156; 
Schneider v. Botsch, 90 111. 577; Suiherland v. Goodnow, 108 111. 528. I 
think, also, that the mère record of a copy of this will does not, of itself, 
identify or connect the testator, Romeo Lewis, with this land. The 
most it shows is that a man by the name of "Romeo Lewis" assumed to 
make a will in 1842, by which he bequeathed certain lands in Indiana 
and Illinois to bis wife, Jane N. Lewis, and to the heirs of her body; 
but it does not seem to me to show enough to connect Mrs. Lewis with 
thèse particular lands, or to put a person dealing with her in regard to 
the lands in question on inquiry as to whether they were affected by this 
will or not, as there was nothing appearing of record in the county show- 
ing that the testator ever owned thèse lands, or that they came within 
the opération of this will. Then, too, the document that was put of 
record August 15, 1866, was not the will, but what "purported to be a 
copy of the will," with no proof of its exécution, or that it had ever been 
admitted to probate anywhere, and did not, in my opinion, operate as 
notice to any one that Mrs. Lewis held only a life-estate in thèse lands 
under its provisions. 

We bave, then, this défendant Gish holding as purchaser in good 
faith under a conveyance in fee-simple, without notice of plaintiffs' Tighta, 
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which relates, liaejk to June, 1856, from a grantee who had color pf titie 
in . "fee^sipipl^ by this tax-deed. It is true that thèse plaiijtiffs or ,thejr 
ancestors had, as is insisted in their behalf, no right of entpy upon thèse 
laçtdst ijlitîi the termination of Mrs, Lewis' life-estate; l?«t it does not fol- 
]ow tbftt bçcause they had no right of entry, they, or those under whom 
th© preeeat plaintiffs daim, had no right to protect their possible estate 
in rêversioni.: - They could hâve enjoined Mrs. Lewis, or any one claim- 
ing «nder ber» from committing waste; and if Mrs. Lewis neglected or 
refused to payjthe taxes, and suffered the property to be sold for taxes, 
thereby endapgeïing the title in fee, thejî might hâve filed a bill in eq- 
wity, and had the property placed i'n the hands of a receiver, with power 
to redeeto frpm such sale. Story, Eq. Jur. § 913 et. seq.; High, Rec, §§ 
11, 672. With thèse rights to interfère for the protection of the prop- 
ertyfroai the conséquences of neglect of the life-tenant, it seems self-evi- 
dent to sue that when Mrs. Lewis, having become clothed with color of 
title iQ fee by this tax-deed of 1849, asstjmed to roake a conveyauce in 
fee to a person who had no notice that her real interest as against the 
heirs of ber huâband was ooly a life-estate, those heirs were bound to as- 
sert their possible interest in apt time; that whoever were the heirs 
at law in 1856 of Romeo Lewis, when Mrs. Lewis, by her agent, sold 
the landsin question in, this suit in fee to Dehority, and pxxt him in 
possession, thereby dealing with the property as if she were the owner 
in fee, it was the duty pf those heirs to hâve interfered, and appealed to 
the proper court for redress. At the time of Mr. Lewis' death, when his 
will took effect, Mrs. Lewis had no heira of her body, and his then heirs 
at law, under whom thèse plaintiffs claim, were the reversioners of the 
feéin expectancy, and in facteyer since the death of Mr. Lewis his heirs 
at lawhaye atall times beeû the reversioners in expectancy; and I think 
it needs no argument to show that the neglect oi' thèse heirs to assert 
their possible interest in the land in time to rescue it from the opération 
of the limitation laws of lUinois is binding and effective upon the prés- 
ent plaintiffs, . " 

Suppose Mts. Lewis, afterthe death of her husband, in view of the 
fact that thèse lands were wholly unproductive, and so being only a bur- 
den Upon; her by reason of the annuaJly accruing taxes, had abandoned 
them and paidûo taxes, and this défendant had boughtthera in at a tax- 
eale in 1846, and, after obtaining a tax*deed, had entered upon the act- 
ual possession, and remained since that time in full possession up to the 
time pf. this suit, and had regularly paid ail taxes, can there be any 
doubtthat^ under the statutes of Illinois, he would bave obtained a valid 
title as against thèse plaitatiffs? But yet it seems to me that the case 
suppoaed does not differ in prînciple from the one made by the facts, as 
the person. to whom Mrs. Lewis conveyed her tax-title without notice 
stands in preûisely the same plight as if he had been the buyer at the 
tax-sale. .il .,, j :•■;■'■ ■ ' ■ ' 

On the trial, proofs were offered on the part of the plaintiffs tending 
to show thab there was no record in Woodford county of any judgment 
for the taxes for which thèse lands were sold at the tax-sale of 1846. I 
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do not consider that this proof defeats or affects the défense, as thé tàx- 
deed was sufficient color of title to set the statuts ninning. McGaggv. 
Heacock, 34 lU. 476; lester v. Letz, 86 111. 412; Lake Shore & M. B. R. 
G). V. FiUsburgh à F. W, Ry. Co., 71 111. 38. 

For thèse reasons, I am of opinion that the défense under the statute 
of limitations is complète, and do not deem it necessary to pass uppn 
the defenpe made upon other grounds. An order will be entered find- 
îng défendants not guilty. 



In re Supebvisoes of Election of El Paso County. 
{Cireuitt Court, W. D. Texas. Ootober 81, 189a) 

1^ BlFCTIOSS — APPOINTMENT OP bUPBRVISOBS. 

The refusai oî the managers of one poUtical party to co-operate la a pétition for 
the appointirient of supervisors of élection is no reason for denying the pétition, 
where it appears that the petitioning party uaed due diligence to seoure such co- 
opération. 
2. Same. 

In the absence of anjr showing, either in the pétition or by évidence, that the 
persons named in the pétition possess the statutory qualifications of supervisors, tbe 
pétition should be denied. 

At Law. 

Maxey, J. a pétition, dated Ootober 20, 1890, signed by 23 citi- 
zens of El Paso county, was addressed to the chief super visor of élections, 
of this judicial district, praying for the appointment of supervisors to 
guard and scrutinize the élection to be held in that county on the 4th 
day of November. The pétition is in the foUowing form: 

" We, the undersigned citizens of the connty of El Paso and state of Texas, 
and voters in said county, and men of good standing, hereby raake it knuwn 
to the honorable United States circuit judge, for the flfth circuit, and 
western district of Texas, that we désire to liave the approaching élection 
for a représentative in congress from the eleventh (llth) congressional dis- 
trict of Texas, to be held on the fourth day of November, A. D. 1890, super- 
vised, so far as the county of El Paso is concerned, guarded and scrutinized 
according to the provisions of section 2011, United States Kevised Statutes, 
and other provisions of the law. We hâve the honor to attach hereto a list 
of supervisors prayed for, marked 'Exhibit A.' " 

The paper marked "Exhibit A" begins with this statement: 

" Accompanying our pétition this day, the 20th of October, A. D. 1890, pre- 

sented, we hâve to report to you that S. H. Buchanan and -, respectively, 

chairmen of the Republican and Démocratie committees of El Paso county, 
Texas, hâve agreed upon and selected the following list of supervisors to su- 
pervise the élection for a représentative in congress for the eleventh congres- 
sional district of Texas, to be holden on Tuesday, the fourth day of Novem- 
ber, A. D. 1890, at ail the voting precincts of El Paso county, Texas." 

Subjoined to the above statement appears a list of names recommended 
for appointment as supervisors for 10 élection precincts. For each pre- 
cinct two persons are recommended ; one being designated as a Republican, 
and the other as a Democrat. Immediately following the list of nameé 
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ÎB a certifiçate of S. H, Buchanan, ohairman Republîcan executive com- 
mittee of El Paso county, in thèse words: 

"I hereby certify that the chairtnan of the Démocratie executive cotnmittee 
la absent from the county, and that I hâve presented this tnemorial to Park 
Pittman and Joseph Magoffln, committeeinen from the Ist and 2nd precincts, 
respectiveljr, and requested thern to act for their said Démocratie party; but 
they décline and refuse to aot in the premises. 1 hâve therefore suggested 
the nameofa manfor each precinct, known to me to be a staunch Democrat, 
to act for tbem. " 

The foregoing pétition was filed by the chief superviser on the 30th 
of October, and on the same day he made the foUowing indorsement, 
àddressed to the court: 

"I respectfuUy re'commend the âpt)ointment of the supervisors of élection, 
as prayed for within, for the county of El Paso." 

No other papers hâve been received by the' court from the chief super- 
Visor, a:ffecting the application for supervisors for El Paso county, nor 
has the court received information from that officer in any other form, 
touching the appointments desired; and it may be added that no évi- 
dence issubmitted from any source, showing, or tending to show, that 
the persons suggested for appointment possess the qualifications required 
by law. At least one of the requisite qualifications is made apparent 
upon the face of the papers, to-wit, that one of the persons named for 
each precinct is a Republican and the other a Democrat. But in other 
essential particulars it will be obsérved, from an inspection of the stat- 
•ute, neither the papers submitted nor évidence aliunde furnish any in- 
formation whatever to the court. 

Th« question, then, suggesting' itself to the court is, should the ap- 
pointments be 'made? The châirman of the Republican committee, prior 
to thé date of forwarding the pétition tô the chief supervisor, used due ' 
diligence, as manifested by his certifiçate, to secure the co-operation of 
the managers 6î the Démocratie party; and the failure of the îatter party 
to join in a recommendation for the appointments affords no ground for 
withholding from the petitioning party the protection and benefitsof the 
statnte. If the law were otheirwise construed, it would be within the 
power of one political party by passive indifl'erence to absolutely nuUify 
and abrogate itS provisions. But laws can only be repealed by that de; 
partiinent of the government which enacted them, and it is the duty of 
the courts togivethem a fair, just, sensible, and reasouable construction, 
reniitting to the- législative department the duty of declaring when they 
shall cease to exist. Hence, when, in proper càSes, a pétition which 
complies with the statute is presented to the court, it then becomes the 
duty of the court to act upon it, and to make or décline the appoint- 
ments as the persons recommended possess, or do not possess, the requi- 
site qualifications. 

; The remaining question is whether appointments should be made, in 
the absence of ail évidence showing that the persons recommended hâve 
the qualifications prescribed by the statute. By section 2012, Rev. St., 
tbe ajppointing power is conferred upon the court, and by that section 
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and section 2028 the qualifications of supervisors are prescribed. The 
first section referred to reads as folio ws: 

"The court, when so opened by the judge, shall proceed to appoint and com- 
mission, fromday to day and from time to time, and under the hand of the 
judge, and under the seal of the court, for each élection district or voting pre- 
cinct in such city or town, or for such élection district or voting preclnct 
in the coiigressional district, as raayhave applied in the manner hereinbefore 
prescribed, and to revoke, cliange, or renew such appointment from time to 
lime, two citizens, résidents of the city or town, or of the élection district or 
voting precinct in the county or parish, who shall be of différent political par- 
ties, and able to read and writethe English language, and who shall be known 
and designated as Supervisors of Election." 

"Sec. 2028. No person shall be appointed a superviser of élection or a dep- 
uty-marshal, under the preceding provisions, who is not at the time of liis 
appointment a qualifled voter of the city, town, county, parish, élection dis- 
trict, or voting precinct in which his dutiesare tobe performed." 

By express direction of the statute, the appointment must be made by 
the court, and, by the same authority, the commission must be issued 
"under the hand of the judge and under the seal of the court." Who, 
then, but the appointing power should judge of the qualifications of the 
applicant? Certainly the law does not vest such power exclusively in 
the chief supervisor, for the duties of that officer in relation to the ap- 
pointment are of a limited nature. They are defined as folio ws: 

"He shall receive the applications of ail parties for appointment to sucli 
positions; upon the opening, as contemplated in section two thousand and 
twelve, of the circuit court for the judicial circuit in which the commîssioner 
so designated acts, he shall présent such applications to the judge thereof, 
and furnish information to him in respect to the appointment by the court of 
such supervisors of élection. " Section 2026. 

The action of the chief supervisor is not conclusive upon the court. 
He acts ip an advisory capacity, to aid and assist the court in passing 
upon the qualifications of applicants. The information furnished by the 
chief supervisor would doubtless be regarded by the court as snfficient 
to authorize the appointment, and the court would not be inclined to 
seek information elsewhere, in the absence of évidence showing that the 
chief supervisor had been misled\or decei ved by interested parties. When 
the necessary information is furnished, the court then acts, and either 
makes the appointment, or déclines to make it, as the facts may war- 
rant. Giving this statute a libéral construction, the court would not 
look to the chief supervisor as the sole source of information affecting 
the qualifications of applicants, but reliable évidence otherwise sub- 
mitted should be considered and acted upon. But in ail cases there 
should be évidence, whether obtained from one source or the other, 
showing that applicants or persons recommended possess the statutory 
qualifications as supervisors. In the case now before the court, évidence 
of qualifications is wholly wanting. The pétition is silent upon the 
point, and the court is not informed by évidence aUundethat the persons 
whose.appointments are sought possess the qualifications required by 
law. The appointments are therefore declined, and an order will be en- 
tered açcordingly. 
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Saldana V. Galveston, h. & s. a. Ry: Co. 
(C#OMtt Cowt, W. D. Texas, M Pâso Division. Ootobef 15, 1890.) 

1. RiJLROAi} CoKPJLUTEa—lUsaLiOEsa&r-îsxuniBB To Febsoks on Trick. 

Wbere a trespasser, -walking alouff.a railroad track, is struckand injured by a 
train, ttie liàbiliiy of the raiiroàd cômpany dépends upon tbe question wtiether 
tbose in chargé of the train, after discovenug that he was not going to leave the 
track, used ail the means in their iMwer to stop the train before itstruck him. 

3. SAME-»Clt08SINBBi-SlQNAL8. 

Ber. St.. Tex, art. 4282, which provides that locomotiTeB sball whistle or ring be- 
fore Crossing à road, and that a railroad oompany, ueglecting this précaution, sball 
"be liable for ail damage which sjiail be sùstained by âny person by reason of such 
neglect, " does nOt render a cOmt>aay violating such statute liablë for injury to oue 
who saw the approacbing train in time to avoid it. 
8. Mbasubb ,ov Damages for Torts. , 

In an aotipn for personal injuries; ^be jury, in estiznatlng the damages, may con- 
sider plaintlft's pbysloal and mental stifterln^, the probable eflect of the injury up- 
on bis health and tha use of bis limbs, bis ability to labor and attend to his affairs, 
and generally any réduction of bis power and capacity to earu mouey and to pursue 
the course of llf e which hô might otherwise bave done. 

At Law. 

C. H. McGinnia and N. B. Sendy, for plaintîff. 

Davis, Beali & Kemp, foT defeudftai. ' 

Maxey, J., (charging jury.}, The plaintiflf, Bafael Saldana, brings 
suit to recover of the défendant i:ailway company damages for personal 
injuries alleged to hâve been inflicted upon him by oné of the deféndant's 
engines on the 6th day of September last, at the city of El Paso, Tex. 
It is in efîect chârged in the pétition that the plaintiff'S injuries resulted 
from the négligence of the deféndant's servante and employés under sub- 
stanfially the following circumstancès, to-wit: That plaintiff, in return- 
ing to El Paso, with two donkeys loaded with wood, desired to pass over 
a portion of deféndant's road with his donkèys in order to cross a certain 
" hollo w or gulch ;" that before stépping upon the track he looked in both 
directions, east and west, to ascertain whether the track was clear, so that 
he could proceed along it without danger to himself and, his animais, and 
after taking ail necessary précautions, as he allèges, for his safety, he 
then got on deféndant's said railway track with his said two donkeys to 
pass over said "hoUow or gulch;'* that immediately Upon getting on the 
track he discovéred, at a distance of about 360 feet, à switch engine of 
défendant approaching at a rapid rate, dashing around a curve of the 
track; that the engine gave no signal of its approach, by bell or whistle, 
but that, at said distance of about 360 feet, one of the deféndant's em- 
ployés on the engine "waved his hands to him, [plaintiff,] motioning 
to plaintiff to remove his donkeys from the track, which he was endeav- 
oring to'do, believing, after receiving said signal, that said switch engine 
would check up long enough for him to do so; but before he could re- 
move the hindmost one ftom said track, the said switch engine * * * 
rieither stopped nor slackened its speed, but negligently, willfuUy, reck- 
lessly, and wantonly, with great force and speèd, ran against one of 
plaiutiâ''s donkeys, which was in the lead, and tbrew him against the 
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hindmost one, thus knocking both off the track, * */'■'• and thuâ 
strack plaintiflf, as he was on the side of the track, in his attempt to 
escape, knocked him down, and run over him, and eut off one of his 
feet, and broke and crushed the other leg, and otherwise bruised and 
injured plaintiff." It is further alleged that défendant was also guilty 
of négligence, resulting in plaintiff 's injuries, in failing to ring the loco- 
motive bell or blow the whistle in approaching the public crossing, which 
is alleged to be about 120 yards west from the place of the accident. 
The court bas thus given you a brief statement of the plaintiff 's cause 
of action. In its answer the défendant dénies, generally, ail allégations 
in tlie pétition contained, and further interposes, in bar of the action, 
thé plea of contributive négligence on the part of plaintiff. The plain- 
tiff attributing his injuries to the négligence of the defendant's servants 
as the direct cause of the same, it is incumbent upon him to establish 
by proof the truth of the charge he prefers, for if his injuries did not re- 
suit directly from the négligence of the company's servants and employés, 
he would not be entitled to a recovery. What, then, is négligence? As 
defined by the suprême coxirt, in Railroad Co. v. Jones, it "is the failure 
to do what a reasonable and prudent person would ordinarily bave done 
under the circumstances of the situation, or doing what such a person, 
under the existing circumstances, would not hâve done. The essence 
of the fault may lie in omission or commission. The duty is dictated 
and measured by the exigencies of the occasion." 95 U. S. 441, 442. 

But in référence to the question of négligence, we must, in this case, 
proceed further than simply to inquire into the failure of duty on the 
part of the employés of défendant. We must look to the testimony, 
and ascertain whether the plaintiff performed the duty which the law 
enjoined upon him. The défendant insists that he (the plaintiff) was 
the négligent party, and that he was the author of his misfortunes; and 
thus we hâve presented by the pleadings the concurrent négligence of 
both parties; négligence on the part of the défendant, and contributive 
Négligence on the part of the plaintiff. In this connection it is further 
held by the suprême court, in the case cited, that "one who, by his nég- 
ligence, bas brought an injury upon himself, cannot recover damages for 
it. Such is the rule of the civil and of the common law. A plaintiff, in, 
such cases, is entitled to no relief. But where the défendant bas been 
guilty of négligence also, in the same connection, the resuit dépends up- 
on the facts. The question in such cases is (1) whether the damage was 
occasioned entirely by the négligence or improper conduct of the défend- 
ant; or, (2) whether the plaintiff himself so far contributed to the mis- 
fortune, by his own négligence or want of ordinary care and caution, that 
but for such négligence or waut of care and caution on his part the mis- 
fortune would not bave happened. In the former case the plaintiff ia 
entitled to recover, in the latter he is not." Id. 442. Now, gentle- 
men, look to the facls, and, applying to them the rules of law aboyé 
announced, détermine the question of négligence as between the parties. 
It hàs| been clearly shown, not only by the testimony of the défendant, 
but ^eileù by that of plaintiff, tliat just prior to the accident, while the 
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plaintifif wag on the railway trackj driving his two donkeys up and 
along the track in the direction of the switch engine, he discovered the 
engine àpproaching at a distance, according to the testimony of the 
plaintiff himself, of 40 or 50 yàrds. Some of the witnesses, however, 
place it at a greater and some at a legs distance. That the plaintiff was 
walking up the track, in view of the advancing engine, there is no doubt. 
It is further cphceded that at the point where plaintiff got p port the track 
there was heither a street nor public crossing, the public 'crçssingbeing 
something over 200 yards west. From tho place of accident, looking 
east, the switch engine, on account of the curve in the road, could be seen 
only about 117 yards, and persons on the engine could see an equal dis- 
tance looking west. As to the rate of speed of the engine prior to and 
at the time of the accident the testimony is conflicting, and you must 
Satisfy yourselves upon that point from a considération of ail the facts 
and circumstanceS in évidence. The plaintiff further testifled that an 
employé of the company on the engine waved his hand to him when the 
engine was 40 or 50 yards distant. The plaintiff insists that after he 
saw the àpproaching engine he did what he could to remove himself 
from the impending danger, but that he was unable to do so owing to 
the short interval which elapsed between the time he saw the engine and 
the collision which ensued. It is urged, however, by the défendant that 
the plaintiff could hâve easily protected himself by stepping on either 
side of the track, but that, instead of making his escape from a known 
danger^ he was engaged in the effort to drive his donkeys from the track 
untii it was too late to save himself. In view of the above facts, and 
others défàiled by the witnesses, it becomes important in this immédiate 
connectiion to consider the légal rights and dutiesof the plaintiff and de- 
fendant's employés, respectively. It is maintained by the défendant 
that the plaintiff was uniawfully on the track; thàt the employés on the 
engine had the right to a cleàr road-way, and that they further were au- 
thorized to présume that persons would remove themselves from the 
track before an advancing locomotive. Upon thèse points you are in- 
strucféd that the employés operâting the engine had the superior right 
to the use of the railway track for the purpose of enabling them to dis- 
charge the duties which the company owed to itself and the public. 
The plaintiff had no lawful right to use the track as a road-way for him- 
self and animais, {Railway Go. v. Garda, 75 Tex. 590, 13 S. W. Rep. 
223,) and if he voluntarily chose to assume the risk of appropriating 
the track for such purpose, and his injuries resulted directly from his 
conduct in that respect, upon him must fall the conséquences of his acts, 
and he cannot recover. Railroad Co. v. Houston, 96 U. S. 702. 

Touching the duty of a railway company to persons où the track, it 
is said by ii^e suprême court of this state, in Railway Co. v. Richards, 
that "a duty may be gênerai, and owing to everybody, or it may be par- 
ticular, and owing to a single person only, by Teaspn of his peculiar posi- 
tion. * * * The gênerai duty of a railroad company to run itS 
trains with care becomes a particùlar duty to no one until lie is in a po^ 
eition to bave à right to complain of the neglect] the tramp who stèàls à 
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ride caïinot insist that it is a duty to bim; neither can he who màkes a 
bighway of a railroad Irack, and is injured by the train." 59 Tex. 377. 
The principle, however, asserted by tbe court in ihe Richards Case cannot 
be taken without qualification, It is properly said by the same court, in 
Railway Co. v. Weisen, that "a man does net forfait his life, or bis right 
to remain whole, by going where he bas no right to go, or being where 
he bas no business." 65 Tex. 447. Hence, although a man may be 
uniawfully on ihe track, may be a trespasser, the employés of the Com- 
pany would bave no rigbt to carelessly and negligently run over him after 
bis présence and danger became known to them. The rule is thùs stated 
by the suprême court of this state: 

"A plaintifE may recover, even if his own négligence exposed him to the 
risk of injury. If the défendant, after becoming aware of the danger, f ai led to 
use ordinary care to avoid the injury. * * « When the danger becomes 
known, the faiiure to use such care as a prudent roan would, under the cir- 
cumstances, amounts to indifférence, from the conséquences of which no one 
ought to be excused." Railroad Co. v. Cocke, 64 Tex. 158. 

Yonr attention is directed to another principle bearing upon tbe ques- 
tion of négligence in this case, and it is this: "The law," saj's the su- 
prême court of this state, "présumes that a person walking upon a rail- 
road track will leave the same in time to prevent injury from an ap- 
proacbing train of which he bas knowledge, or should hâve by the ordi- 
nary use of the sensés of bearing and seeing, and thè managers of the 
train may act upon this presumption." EaUwny Go. y. Garcia, 76 Tex. 
591, 13 S. W. Rep. 223. It is not denied in this case that the plaintiff 
saw the approaching train. The employés on tbe engiue, therefore, had 
the right to présume that he would leave tbe track in time to avoid in- 
jury. It was, however, tbe duty of the employés, at the instant they dis- . 
covered he would not leave the track, to use a higb degree of care, that 
is, use ail the efforts in their power and within their means aud ability 
to stop the train, and prevent the same from striking the plaintiflF. But 
if, notwithstanding such efforts, they were unable to stop the trj^in in 
time to prevent the injury, then the employés were not guilty of négli- 
gence. 75 Tex. 590, 13 S. W. Rep. 223. 

It is further insisted by the plaintiff' that it was the duty of the per- 
sons operating the engine to ring the locomotive bell, or blow the.whistle 
on approaching tbe crossing, where the public road crosses the railway 
track, at a point about 200 yards west of the place of accident. He al- 
lèges in his pétition that, had the company's employés on the engine 
blown the whistle or rung the bell, he would hâve received timely warn- 
ing of tbe approach of the locomotive, and "would hâve removed bis 
said donkeys and himself to a safe distance from said railway track be- 
fore said switch engine could bave reached the place where plaintiff was 
injured." The state statutes provide: 

"A bell of at least thirty pounds weigbt, or asteam whistle, shall be placed 
on each locomotive engine, and the bell shall bè rung or tbe whistle blown at 
the distance of at least eighty rods from the place where tbe railroad shall 
cross any road or street, and to be kept ringing or blowing until it shall bave 
crossedsuch road or street, orstopped." Bev. St. Tex. art. 4232. 
v.43F.no.l2— -56 
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And for «Very neglect thè statut© furtber provides that the corporation 
ownihg the rëad shall "be liable foraill damage whitih shall be sustained; 
by any persori by reason of such neglect." Referring to this statuts Mr. 
Chi^ Justice Stayton says: - 

"The statutedoes hot provide that afailurèto ring a bell or blow a whistle, 
or both, when a train is approacbing a crossing, will absolutely render a rail- 
way Company li*ble for an in jury received by a person it) atteinpting to cross 
its track; but itdoes provide that if theae things are not done, the company, 
shall be liable. for ail damages wliich shall bè sustained.byany person by 
reason ofsucn neglect." ïtailway Co.\. Graves, 59 Tex. 332. 

To entitle a party to recover for failure to give the statutory signais, 
tke iiyury must be the direct and proximate resuit of the failure to give 
them. The négligence, in such case, must cause the damage. There- 
fore ilegligen<ie on the part of the complaining party, which is the prox- 
imïite cause of the injury, will defeat his recovery^ althpùgh the rail wày 
co'mpàhy niay hot hâve givèn the signais which the law requiïes tb in- ' 
dicate the approach of the train, for, in that case, he contributes to his 
own iiijuty, and ît was nbt the l'eëuît of the corapany's négligence in 
fàilin^ to give ttie, signais. Rdilway Go. v. Graves, 5Ô Tex. 332; EaUroad 
Cb.' V. J5foi«iton,95 tr; S. 702i The ptirpose of the signal is togive vram- 
ing oï' the train'ë approach tb ' pêrsonà at or neaj crôssïngs and on the' 
tracM, (^atbaj/ ù). y. Gray, 65 Tet. 35, 36;) bot notice ôf that fact de'-; 
riVed' frptn a.ny ôther source is equally effective,' (iîai/icayCb. v. Gravés, ' 
suprà.^', Hencè, iï d person cin the" track âlreacly tais timely notice of an 
apprbâbhiïiig train, by obâeryitig it hiniseif,(aiiaof that fact, in this 
casé, ■yôû inilst iati'sfy yçUrselves from ' the testimoriy,) he could not 
complkin'pf the faïïuïetd give the, stàtùtbry sign^^^^^^ for as to him the 
Bignaïs woi:^ld be whoîiy uhnéce^ary. After àll, gentlemen, it is a ques- 
tion of thé existence bf négligence, and négligence causing or producing 
the plàiAtltt's injuriiÈs; aiid that question you must solve for ybu'rselvés 
frôftû a (ibhalderàtioîi of ail the factis and circUBistances in évidence. 
Whethër thè signal ' was given by ringing the bell or biowing the whistle 
is anothè'r disputéd queétion. If ît' Was given, as delendant contends, the 
plaintiff has no cause of complaiût on that score". ' If it washotgîyen, 
then yo\i tvfiU fleterihine whether thé plàintifPs în|uries resulted directly 
ahd prbiiifaâteïy from thefàilùte Of the compahy's employés to give the 
statutory signal. Review the entij'e case, lools;' to and examiné every 
fact aiid drébiiistance to wbich the ivitiiésSes haye.teslified, and, apply- 
ingthé ïijlesbf ia,w as fembodaed îfa' ihe foregoing ichàrge, determiile for 
yoùrsélvéjf'^^Whêther the plaintiff uséd that careàhd caution for his own 
safety àhd |»reâétVation 1*hich thé'law, as above explained, required 
him to eieirëîéë ^6 bntitle him tba récovery; ând also dëtefmine whether 
the eihjilb'yèis bf défendant, atànd just prier to the time plaintiflf was 
hurt, dispjiarged the duties which the law enjoined upôh them toUChing 
plàiM^'^féty and Wélfare. , , It'ïs your province to detèïïnine,; frdm a 
cpn^îderfitîorï pfjall the fàcts àhd, circumstahoes in eyiâ,ence, takeri in 
qonnpqUonjiîvithîthe charge of the court, whether, there was négligence! 
on the parttof; the (défendant,, and, if so, whether the injuries of plaintiff 
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were occasioned entirely by the négligence or inaproper conduct of the 
défendant, or whether the' pliaintiff himself so far contributed to ihem 
by his own négligence or want of ordinary care and catition that but for 
such négligence or want of care and caution on bis part the misfortune 
■would not bave happened. If you find that the defendant's employés 
were négligent, and that the pla.intiff's injuries were pccasioned entirely 
by théir négligence or improper conduct, then your verdict should bè for 
the pJaintiff. But if, on the other hand, you are satisfied that the dé- 
fendant'» employés were not négligent on the occasion in question, or if 
tbéy Wére négligent, atid you find tha;t plaintifT himself so far contrib- 
uted to his injuries, by bis own négligence or want of care and caution, 
th^t but for his négligence or want of care and caution he would not 
hâve been injured^ then, in either of such events, your verdict should 
be for the défendant. 

If, in view of the testimony and the foregoing instructions, your ver- 
dict be in favor of the plaintiff, you will award him such an àmount of 
actual damages as will compensate him for the injuries he bas sustained. 
In making your estimate of such damages you are authorized to take into 
considération the phyéical and mental suflering of the plaintiff, the prob- 
able eiffect of the injury in future upon his health, and the use of his in- 
jurèd limbs, and his ability to labor and attend to his a,ffairs, and, gén- 
éral]}', any réduction of his power and capacity to earn money and 
pursue the course of life which he might otherwise hâve done. Railroad 
Co. V. Randall, 50 Tex. 261; Brown v. Mlioan, 71 Tex. 476, 10 S. W. 
Rep. 288. The object of the law in cases like the présent is simply to 
compensate the injured party for the injuries he bas sustained; nothing 
more. You are the exclusive judges of the credibility of the witnesses 
and of the weight to which their testimony may be eutitled, and you 
are authorized, in reaching a conclusion upon the issues in the case, to 
base your finding upon a prépondérance of the évidence. As impartial 
jurors, you will fairly consider the issues between the parties, and reach 
such a conclusion as will commend itself to your own judgments, and 
such as will attain, as nearly as you may be able, the very right and jus- 
tice of the cause. 



WiscoKsiN Cent. E. Co. ». Foesythe. Saue v. Lenty. Same v. Bekeen. 

(Otroitit Court, IT; 2?. ITtecomin. September 15, 1890.) 

Fdslio Lakds— Eesbetations and Donations. 

Congres», by an act approved June 8, ISStt, (11 St 30,) sranted to Wisconsin, to ald 
in the construction of "^a railroad f rom Madlson or Columbns, by the way of Portage 
City, to tbe St. Croix river or lake, between townships 25 and 81, and from tbènce 
to the west end of Lake Superior, and to Bayâeld, and algo from Fond du Lac, on 
Lake Winnebago, northerly to tbe state Une, every altemate section of land desig- 
Bated by odd numbers for six sections in wldth on eacb slde of said roads, respect- 
ively," with indemnity Umits of 15 miles from eachroad; thelands unsoldto revert 
to tne United States, unless the roads were completed within 10 years. In antlci- 
. paUon «f ;tbie passage of that act, the commissioner 6t the land'Oface, May S9, 1SS6, 
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direoted the registers and receivers of the districts in which thèse lands were to 
suspend sales and locations nntll fnrther orders. This grant was duly açcepted by 
the State, and the beneflt of it conferred upon a railroad company. Thé map of 
deflnite location of the Bayfield branch was flled July 17, 1858, and was approved. 
After the final location of that branch, the commissionerof theland-offlce made an 
order withdrawing and reserviug from entry and location ail the odd-numbered 
sections, outside the 6 aadwithin ttie 15 mile indemnlty limits.of certain roads, 
desorlbed in the aot of 1856, excluding the Bayfleld branch. Prier to May 5, 1864, 
nothlng had been done under the act of 1856, except to construct the road from 
Portage to Tomah, and to deflnitely locate the Bayfleld branch. On that da^ con- 
gress passed another act, granting jto the staté, "for the purpose of alding in the 
construction of a railroad from a point on the St. Croix river or lake, betweeu 
townships 25 and 31, to the west end Of Lake Superior, and from some point on the 
Une of said railroad, to be selected by sald state, to Bayfield, ôvery alternate sec- 
tion of public landdesignated by odd numbers, for tén sections in width oneach 
Bide of said road, deducting any and ail lands that may hâve been granted to the 
Btate of Wisoonsin, for the same purpose, " by the act of oongress of June 3, 1856, 
"npon the same terms and conditions" as are contained in the latter aot, with 
indemnlty limits of 20 miles. The second and third sections granted to the stat» a 
liké amount of place limits, with like indemnlty limits, to aid In the construction of 
railroads, respectively, from Tomah to the St. Croix river or lake, and from desig- 
nated places in the eaàtern part of the state, in a north -westerly direction to Bay- 
fièldi and thenoe to Superior, on Lake Sunerior. But its sixth section provided : 
"That any and ail lands reserved to the United States by any act of congress for 
the purpose of aiding in any objeot of internai improvement, or in any manner, for 
any purpose whatsoever, and ail minerai lands, be, and the same are hereby, 
resôrved and oxoluded from the opération of this act, except so far as it may be f ound 
necegsary to locate the route of suoh railroads through such reserved lands; in 
T*hioh case the right of way only shall be granted, subject to the approval of the 
lïresident of the United States. " 13 St. 66. The road described in the third sec- 
tion of the act of 1864 was constructed by the Wisoonsin Central Railroad Com- 
pany, and that company became entitled to the beneflt of the grant made by that 
section. Its road was deflnitely looated November 10, 18B9. The road extending 
from a point north of St. Croix river or lake to Bayfleld belongs to what is called 
- the "Omàha Company." The Unes of that road and of the Central road approach 
eacH other as they, respectively, approach Lake Superior, so that the place limits 
of the Central road overlapped the original 15-mile indemnity limita of the Bayfield 
branch of the Omaha Company. Those two companies entered into an agreement 
whereby the Central Company wasiio hâve patents for ail the lands in the over- 
lap lyiag east of the easterly 10-mile Umit of the Bayfleld branch of the Omaha 
Company, ànd north and east of the westerly 10-mile limit of the Central road, 
while the Omaha ConiJ)any was to hâve aU the other lands within the overlap of 
the graiits. The Central Company got patents from the state for ail the lands situ- 
ated on either side of, and coterminous with, said oompleted portions of its road. 
Thèse patents cOvered the lands in dispute, which are outside and east of thé en- 
larged placse limits,, (10 sectl<)ns 1^ width-an each side of the Bayfleld branch.) and 
within the 15-mile indemnity limits of that road. They are also within thé 10-mile 
plaeéliffliltsOf the Central road, as defined by the aot of 1864. The Central Com- 
pany r^oeiived from the Omaha Company a deed of release oovering those lands and 
othëts simiiarly situated. In 1887 the Ohiaha Company had a final adjustment of 
its land grant, when Seoretary Lamar ruled (6 Dou. Dep. Int. 190) that the lands 
within the original indemnity limits of the Bayfleld branch, as deflned in the act of 
1856, were, by orders of the seoretary, "reserved to the United States" at the date 
of the passage of the act of 1864, and therefore were not inoluded in the grant by 
that act. Upon a rehearing of that question bef ore Seoretary Noble (10 Dec. Dep. Int. 
63) the same ruling was made. After thèse rulings, the lands hère claimed by the Cen- 
tral Çpmpany were eçtered under the homestead and pre-emption laws of the United 
State», dhd patented to the défendant. Hcld: (1) The purpose of the act of 1864 
was to break the continuity of the original Une from Tomah, via St. Croix river or 
lake, to the west end of Lake Superior and to Bayfleld, and to dévote to the con- 
struction of separate and distinct portions of that 'Une an inoreased quantityof 
lands beyond the amount granted by, or which could hâve been made available 
under, the act of 1856. (2) The act of 1864 did not wholly dlsplaoe the act Of 1856, 
asd make an entirely new, independent grant as of its date of the place lands to the 
eztent of 10 fuU sections lu vridth on each side of the particular roads therein men- 
tioned, with indemnity limits of 20 miles, but, in légal efCect, granted 4 additional 
sections in width of place lands, with indemnity limits enlarged from 15 to 20 miles, 
and confirmed the previons grant of 6 sections in width of place lands, with 15 
mile? indemnity Umits;In.other wordsjas to the Bayfleld road, it converted 4 mUes 
x>t theoriginal indemnity linïits, as définéd in the act of 1856, into place limits, and 
added dmiles on each side of the place linlits,' thus enlarged, to the indemnity lim- 
, it9,leaVingttn.touohedinaUother respects the original grant of lands for that road. 
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(3) Except as to thàt part of the Indemnity lands converted \)y the flrst section of 
the act of 1364 into place lands of the Bayfield road, the orders of the secretary of 
the Interior, made pi-ior to that year, withdrawlng from sale and location for the 
benefit.o;! that road its entire indemnity lands, was not abrogated or annuUed by 
that aot, congress not intending to deprive the Bayfield road of any part of the 
original indemnity lands. (4) The lands within the original indemnity limits of 
the Bayfleld road, embraced in the withdrawals from sale and location by the secre- 
tary of the interior, prier to the passage of the aot of 1864, were not granted by, 
but were excluded from the opération of, that act, because, within its meaning, 
and aocording to the décisions of the suprême court, they had been, and then were^ 
by reason of such withdrawals, " reserved to the United States. " (5) Although the 
object of such withdrawals, namely, to supply deficiencies in the place limits of the 
Bayfield road, was f uUy satisfled by the adjustment made with the Omaha Com- 
pany of the grant for the beneflt of that road, the lands so withdrawn, although 
ïalling within the outer Unes of the place limits of the Central road, did not becomé 
the prpperty of the Central Company , because, having been "reserved to the United 
States" prier to 1864, they were excluded altogether from the opération of that aot, 
and could not be brought under it by reason of their not being finally needed for 
the Bayfield road. (6) The agreement between the Omaha and Central Companiesi 
and the deed of release from the former to the latter company, was of no avail, as 
agalnst the United States, because the Omaha Company acquired no légal interest 
in the lands in dispute whioh it could transfer to the other company, the landS 
never having been selected and set apart by the land department for the Bayfield 
road. Until indemnity lands are so speoially selected and set apart, the title and 
right of property therein remains in the United States 

At Law. 

Pinny & Sanbom, W. F. Vilas, and George A. Jenh, for plaintiflF. 

Geo. G. Greene and A. W. Weisbrod, for défendant. 

Before Hablan, Justice, and Bunn, J. 

Haelan, Justice. This action of ejectment involves the titlé to thfe 
S. W. iôf section 11, township 47 N., ofrange4W., in Ashland couiityj 
WisGonsin, which the plaintiff, the Wisconsin Central Eailroad Company, 
claims to own, and of which the défendant, William 0. Forsy the, is in pos- 
sesbion. The latter asserts title in himself, and dénies that the company 
has aiij in,*erest in the premises. The plaintiff 's claim of ownership 
rests, primarily, upon the third section of an act of congress, approved 
Mây 5, 1864, granting lands to Wisconsin in aid of the construction 
of railrbads in certaui parts of that state. 18 St. 66. The défendant, 
denying that the lands in dispute were included in fhose so granted, 
■avers that they constituted a part of other lands, which, at the time of 
the passage of the above act, were reserved to the United States for the 
purposes of a previous act, approved June 3, 1856, granting lands to aid 
in the construction of certain railroads in the same state. 11 St. 20. 
The défense is also based upon certain proceedings and décisions in the 
interior department, under or in conséquence of which the défendant was 
pefrnitted to enter, and did enter, the lands in dispute, in accordance 
with the laws of the United States relating to the public domain. 

After the évidence was concluded, the jury were directed to return à 
verdict for the plaintiff, subject to the opinion of the court on a motion 
for judgment upon the verdict or on a motion for new trial. Such a 
verdict having been returned, the jury were disoharged. The case is now 
before the court upon a motion by the plaintiff for judgment in its favor, 
as well as upon a motion by the défendant to set aside the verdict and 
avard «. new, triaL 
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The priûcipal 'qîaestion 18 whether the premises îa ' dispilté were part 
of thë Ûtid^ ê^àntea by thé ffi^^ bf the act of Î864 in' aid of the 

construction 'of;the road th'ereia mentioned, which road is nciw owned 
ànd opérated by the plaiatiff, ; is' the acts of 1856 an^ 1864 relate to 
the same gênerai subject, we will be aided in our interprétation of the 
latter by asc,ertaining what.wûiidSné, prior to its passage, in exécution of 
the former, - ■ 

The act ôfjune 3, iSSÇi Is êptilled "An act grantiçig public lands to 
the state of WiSconsin, to aid ini;he construction of raîlroads in said 
étate/' aM jiSiÎDiibesewords; r . 

"That tlïefe bé, and is hërçby, j;ranted to the state of^Fl^consiB, for the 
purpoSebî Hidipgin the construction of a raUroad from Madùotii or Cohimbus, 
-by the way of Portage City, to tbe St. Croix river or lake, between townships 
■twénty-five and thirfy-one, atld frpm thence tothe westenddf Lake Superior; 
and tôBiiyÛeld; and àlso friim l'ônd du Lac on Lake Winriebago, norllierly 
tothe state llhè< every alternate : section of land designated by odd numbers 
for six sections in width on each side of said roads respéctively. But in case 
it sliall appear that the Uirited' States hâve, whe» the Unes or routes ol" said 
roads are definitely flxed, sold any sections or parts thereof granted as afore- 
said, or that the right of pre-emption has attached to the same, then it sliall 
belawfnl foi; any agent o» agents^ to be appointed .by the Kovernor of said 
state, to sélect, subject tp th^^pproval of the secretary of the interjor, fiom 
the lands of the United States nearest to the tier of sections above speclâed 
so much land in alternate sections or parts of sections as shall be equal to 
such lands as the United States hâve sold or otherwise a|)propriated, or to 
Wliich thé rigbt of preremption: hasattached» as afoiesaid, which lands (thus 
selected in Heu of those sold and.to which pre-emption has attached, as afore- 
said, together with sections and parts of sections designated by odd numbers 
as àforesaid, and àppropriàteci, as àforesaid) shall be held by the state of 
Wiseorisin for the use and purpdSé àforesaid: provided, that the lands to be 
80 looated Shall in no case be furthër than iifteen miles frona the line uf the 
roads in each case, and selected for «nd on account of said roads: provided, 
;f urther* that the lands liereby granted shall be exchisively applied In the con- 
struction of that road for wlïich It was granted and selected, and shall be dis- 
posed pt only as the work progresses, and the same shall be applied to no other 
purpose whalsoever: and provided, further, that any and ail lands reserved 
to the United Stateà by any act of cohgress, for the purpose of aiding in any 
object of internai iiuprovement, or in any manner, for any purpose whatso^^ 
ever, be, and the same are hèreby, reserved to the United States from the 
opération of this act; except s<> far as it may be found necesSary to locate the 
route of said railroads through such reserved lands, in which case the right of 
way only shall be granted, subject to the approval of the président of the 
tTnited States. 

"§ 2. That the sections and parts of sections of land which, by such grant, 
ahall remain to the United States within six miles on eacb side of said roads, 
shall not be sold for less than double the minimum priCe of the public lands 
when sold, noy: shall any of said landSbecome subject to private entry until 
the same hâve been ârst oflered at public sale at the increased price. 

"§ â. That the said, lands hereby granted tosaid state sliall be subject tothe 
disposai of the l^islature thereof, |or the purposes àforesaid. and no other, 
ànd the said railroads shall jbe and remain public highways for the use of the 
government ôf the United fetates, free from toll or other charge upon the 
transportatiott ofproperty or troopsof the United States." 

"§4. That the lands hereby granted to said state shall be dispôséd of by 
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sald state only in the manner following, that îa to say: that a quantity of 
land, not exceeding one Lundred and twenty sections, and included within a 
continuouB length of twenty miles of roads, respectively, may besold; and, 
when the governor of said state shall certify to the secrétàry of the interior 
that any twenty continuous' miles of either of said roads àïe completed, then 
another like quantity of land hereby granted may be sold, and so frora time 
to time nntil said roads are completed; and if said roads are not completed 
within ten years, no further sales shall be made, and the lands ansold shall 
revert to the United States, 

"§ 5. That the United States mail shall be transported over said roads, un- 
der the direction of the post-oUlL'e deparlment, at such priée as congress may 
by law direct: provided, that until such price is fixed by law, the postmaster^ 
gênerai shall hâve the power to détermine the same." 11 St. 20. 

In anticipation, as we suppose, of the passage of this act, the conîmis- 
sioner of the land-office, under date of May 29, 1856, directed the rè^ 
gisters and receivers at La Crosse, Hudsoh, Minerai Point, Menasha, 
Stevens' Point, and Superior, Wisconsin, to suspend from sale and lo- 
cation ail the lands in their lespective districts until further orders; and 
on the 12th of June, 1856, he sent to the sanie officers a communication 
in thèse words: 

"By my télégraphie dispatch of the 29th ult. , yon were reqnested to siispehd 
from sale or location until further orders ail the lands in yonr districts. The 
object of this withdrawal was to protect thç lands from sale granted to the 
statfi for rail road purposes, by a bill whichhas passed both houses of congress, 
which iiàving been approved by the président on the 3d instant, and tbus be- 
come a law, 1 bave to request thatyou will continue the réservation until 
otherwise directed. The governor has this dày beeri ad'vised and requested 
tofurnishln advance sketch maps of the route of the roads, with a vieW of 
releasing as many of the lands as can be safely retumed, without interfering 
with the public limits of sélection, and also of the maps of actual final loca- 
tions, on the receipt of which latter a further réduction may be made." 

The grant contained in the above act was formally acceptéd by thè 
state by an act approved October 8, 1856, (Gen. Laws Wis. 1856, c. 118;) 
and, by an act approved October 11, 1856, it conferred the bënefit of 
the grant tipon the La Crosse & Milwaukee ïlailroad Company, a corpo- 
ration of Wisconsin, (Id. c. 122.) 

On the 26th of October, 1856, the commissioner of the gênerai land- 
ofEce issued an order to the registers and receivers at Superior City, 
Hudson, and Eau Claire, Wisconsin, in which he said: 

' "Upon the flling in your ofiBce of duly-certifled map of the lineof route, as 
deflnitely flxed, of any of the roads referred to in the act entitlèd • An act 
granting publia lands to the state of Wisconsin, to aid in the construction of 
Tailroads in such state,' approved June 3, 1856, yoù will, without waiting 
for further instructions from this office, cease to permit ic^ations, by entries 
or pre-emption, or for any purppse whatever, of the land within flfteen miles 
of said route." 

By an act approved March 5, 1857, the St. Croix & Lake Superior 
Railroad Company, a Wisconsin corporation, was autborized to reçoive 
from the La Crosse & Mil walikee Railroad Company ail the latter ^s right, 
title, and interést in the above lands, or any part thereof, lying north of 
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the pcant or placé where the road of tKe La Crosse & Milwaukee Rail- 
roâd Già'mpaiiy "fihall intersect the St, Croix river or lake, or other point 
which riiay be determined upon by the said last-named company, or such 
^ortiôii bf saîd landsas said companies may agrée." P. & h. Laws Wis. 
1857, c. 230. , Under this act, a deed of division was made March 10, 
1857, between the La Crosse & Milwaukee Railroad Company and the 
St. Croix & lake Superior Railroad Company. By that deed the former 
Company conveyed to the latter ail its interest^- 

"In and tp evçry alternate section of land, designated by odd nuinbers, for 
six sections in widtb on each side of said road, trom the point aforesaid on 
ilie St. Croix river or lake to the west end of Lake Superior, and from any 
point on said ïâst afofesaid route to Bayfleld, together with sacli lands, witliin 
fifteeni miles o;f the Une or route of said road or roads, as shall be selected, in 
pursuance of said act of congress, [Jiaie 8, 1856,] in lieu of any sections 
whicli siiall bave been sold by tlie United States, or to vifhich the right of pré- 
emption bas attached." 

i This deed was recorded in the ofBce of the secretary of state of Wis- 
consin, November 19, 1857. The Hiap of definite location of the main 
Une of the St. Croix & Lake Superior Railroad Company north from St. 
Croix river or lake to the west end of Lake Superior was filed March 2, 
1858;, that of its Bayfield branch, July 17, 1858. Thèse maps were 
filed under the act ofjune 3, 1856. 

On the Ist ôf March, 1859, àfter the final location of the Bayfield 
bra,nch, the cbmmissioner of the genjèral land-oflSce made, an order, ad- 
dressed tO; the proper registers and pec!3ivers, iu thèse words: 

' "For yoar information in the mattter, I inclose herewith a diagram of the 
district of lands. subject to sale atyour office, upon which has been designated 
theline of route and the Unes of six and flfteen miles litnits of the St. Croix 
and Lake Superior and the Bayfield line of railroads, to aid in the construc- 
tion of which a grant of lands was made to the state of Wisconsin by act of 
June 3, 1856. As ail the vacant lands in the odd-nUmbered sections outside 
the six and witliin the flfteen liiiles limlts of the roads hâve been selected by 
the agentof the state in.lieu of.the lands sold and pre-empted in the alternate 
sections granted by the above-mentioned act, such grant you will of course 
continue to reserve, as heretofore, from sale or location' for any purpose what- 
ever." 

Attention will now be given to the act of congress of May 5, 1864, (13 
St. p. 66, c. 80.) At the tirae that act M'as passed, only 61 miles of 
the roads contemplated by the act of congress of June 3, 1856, had been 
constructed, namelj', the road from Portage to Tomah. That part was 
constructed by the La Crosse & Milwaukee Railroad Company in the 
spring of 1858. Nothing had then been done in respect to other por- 
tions of the roads north of Tomah, and towards the west end of Lake Su- 
perior and to Bayfield, except to file maps of the definite location of 
routes; and even that much was not done in relation to the road, men- 
tioned in the act of 1856, from; Fond du Lac to Lake Winnebago north- 
erly to the state line. 

As the décision of this casé tUrns principally upon the construction to 
begîven to thé act of May 5^ 1864, its full text will be given. It is en- 
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titled "An act granting lands to aid in the construction of certain rail- 
roads in the state of Wisconsin," and is as folio ws: 

" § 1. That there be, and is hereby, granted to the state of Wisconsin, for tlie 
purpose of aiding in the construction of a railroad from a point on tl»e St. 
Croix river or lake, between townships twenty-five aud thirty-one, to the 
west end of Lalse Superior, and from some point on the Une of said railroad, 
to be selected by said state, to Bayfield, every alternate section of public iand, 
designated by odd niimbers, for ten sections in width on each side of said road, 
deducting any and ail lands that may liave been granted to the state of Wis- 
consin for the same purpose by the act of congress of June three, eigbteen 
hundred and flfty-six, upon tlie saine terms and conditions as are contained in 
the act granting lands to the state of Wisconsin to aid in tlie construction of 
railroads in said state, approved June three, eighteen hundred and fifty-six. 
But in case it sliall appear that the United Stales hâve, when the line or 
route of said road is deflnitely flxed, sold, reserved, or otherwise disposed of, 
any sections or parts thereof, granted as aforesaid, or that the right of pré- 
emption orhomestead bas attached to the same, thenitshall be lawful foi: 
any agent or agents to be appointed by said company to sélect, subject to the 
approval of the secretary of the interior, from the public Jands of the United 
States nearest to the tier of sections above specified, as mnch Iand in alternate 
sections as sbail be equal to such lands as the United States hâve sold or oth- 
erwise appropriated, or to which the right of pre-emption or homestead has 
attached, as aforesaid, which lands, thus selected in lieu of those sold, and to 
which pre-emption or homestead right bas attached, as aforesaid, together 
witb sections and parts of sections designated by odd numbers, as aforesaid, 
and appropriated, as aforesaid, shall be held by said state for the use and pur- 
pose aforesaid: provided, that the lands to be so selected shall in no case be 
further than twenty miles from the line of the said roads, nor shall such sé- 
lection or location be made in lieu of lands received under the said firant of 
June 3, 1866; but such sélection and location may be made for the benetit of 
said state, and for the purpose aforesaid, to supply any deflciency under the 
said grant of. June third, eighteen hundred and fifty-six, should any such 
deflciency exist. ; ■ 

"§ 2. That there be, and is hereby, granted to the state of Wisconsin, for 
the purpose of aiding in the construction of a railroad f lom tlie town of To- 
mah, in the county of Monroe, in said state, to the St. Croix river or lake, "be- 
tween townships twenty-five and thirty-one, every alternate section of public 
Iand, designated by odd numbers, for ten sections in width on each side of 
said road, deducting any and ail landa that may bave been granted to the state 
of Wisconsin for the same purpose by the act of congress granting lands to 
said state to aid in the construction of certain railroads, approved June three; 
eighteen bundr.ed and flfty-six, upon the same terms and conditions as are con- 
tained in the said act of June three, eighteen hundred and flfty-aix. But in 
case it shall appear that the United States hâve, when the line or rente of said 
road is definitely fixed, sold, reserved, or otherwise disposed of any sections, 
or parts of sections, granted as aforesaid, or that tbe right of pre-emption or 
homestead bas attached |.o the same, then it shall be lawful for any agent or 
agents to be appointed by said state to select, subject to the approval of the 
secretary of the interior, from the public lands of the United States nearest 
to the tier of sections above specitied, as much Iand, in alternate sections, or 
parts of sections, as shall be equal to such lands as the United States bavé sold 
or otherwise appropriated, or to which the right of pre-emption or homestead 
bas attached, as aforesaid, which lands, thus selected in lieu of those sold, and 
to w Met) pre-emption or homestead right bas attached, as aforesaid, together 
witb 8^çti<fns andpjnrts of sections designated by odd numbers, as aforesaid, and 
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approp('i^te(3, a^ aforç^Siid, shall be held by said state ^ortlip use and purpoge 
aforesaid: provided, tha};,îiie lands tp.beso locatedshallln nOicase be furtlier 
tban twenty miles from tlie lïne of sàid road, nor shall such sélection or loca- 
tion bemade in llea of landsf received. uhder thé said grant of June three, 
eigliteen Jiundred andJfty-«ix:: biitauch sélections and locations may be made 
for tbe toeneflt of sa'd statâ< ,and for tlie purpose aforesaid» tb supply any de- 
fidecioy UiideCithe said gruntiof June -tbree» eighteen bundîéd and âfty-six, 
ahoulditujyssueh defîoieney exîst. 

,"§ 3.1 Ttiat there bSi^andiis herebjj granted to the state Wf Wiscoftsin, for 
thepBrpoaeof aidiiiginitbe construction of a railroadfiôm Portage city, Ber- 
lin,: iL>ÔÈy,'«iislaQd,^,or Fond d|ii Lac, as said state may détermine, in a noith- 
westerwdiTOQtioQ^ to Bi^ield, and tbeiice to Superior, an Lake Swperior, ev- 
pryalbwrnhte section of public land, deslgnated by odd numbers; for ten sec- 
tions intWidth on eaoh aidoof said road, upon the sametertus and conditions 
as are.coQtained in tbe aet gxanting lands to said state to^sid^in the construc- 
ti.OQ'Of railroads in said stiteiispproved' June tliree, ejghteen huiidred and fif- 
ty.-six., ,lii»t in case It siialkappear tliat the United States bave, When the 
Une ocroute MvMid road isdeânitely flxed, sold, reserveâvorotherwisèdls- 
posed ofaûysections or parts/thetreof, granted as aforeskiâfioribat the rigbt 
ofi^pr^-emiptionOir honteqtfadihasattached to thé sameî'tliatit shall be lawful 
for anj^AgentïOÇi^ntsofi^aid state, appointed by the goverbor Jthereof , to sé- 
lect, 8ubjeet:tothea,pproTid pf Ihesecretàuy of theinteriop,firorà tbè lands oï the 
United StatesJrearesttptheiMprîttf sections abovespecifledj flâffitechpublic land 
in aiteroate sections or partâ)of sections* as sball be equàl tosuch lands as the 
United ;States> hâve 80ldo^o1tàlerwiseàpi>ropriated, or to which the right of 
pceremptioiL or> homesteàd tiaa( altaefaeâ, as aforesaid, wbîéhlands^ tlnis se- 
lect^d in lien of tliose sold; tand to whiibh the right of pre-emptiun or bome- 
Bteadhasattiaçlied* as aforesaid, togethet with sections and parts of sections 
designated by odd anmbersi'^ts aforesaid, and appropriated;'as aforesaid, shall 
be held by said!statë, or by the coznpanyto which she ma^ trafrsfer the same, 
forthettisaBod purposeiafonesaid: prôvjded, that the lands to be éo located 
shall innocasO befurtbertluitt twenty miles from the lii»>oi* sàid road. 

."§ 4.. That the sectidhs and partsof sections of land wM^h shall remain to 
the United States within ten miles on each side of said roads shall nOt be soid 
for less thutii double the minimum price of the pabli&lattfds when sold, nor 
shall any of the said reserived lànds beeome snbject to ptivate entry Until the 
same have-beeUifirstoiferedat public sale at the increaéed'price. 
> "§ 5é That the rtime fiScedand limited for the completlowôf âaîd roads in the 
act aforesaid ofiJune three, eighteen hundred and flfty-six'bei and the same is 
Ii«reby,>extend«ditoaperiod of iiveyeaisirom an daftër the passage of thisàct. 
. "g 6. l^hatuny afidalliandsreservedto the United Stjttes by any act of con- 
gress forthe pnrpçse of aiding in any 6bject of internai^ iffiprovement, or in 
àny mannen foc any purpose whatsoever, and ail mlrteraU-lands, bè, and the 
same are hereby.reservedand excluded from the operktiiofi 6f this act, fexCept 
so far asiit may bç foiind necessary to locatu the routeof sliicb railroads through 
suohreserved! lands; in which case the right of way onlj^ Shall be granted, 
subjeCttothfliapprovalof the président of the United' States^ 
i.,"§ T.'ïhat whenflver thécbmpanies towhichthis gran'tlsinade, ortowhich 
tbft same may betransferred, shall bave coUQpleteditw^nty'COnsecQtive miles 
of any portion feC Said ràlIroads, supplled witb ail neCËSsttry dràins, culverts, 
viaâucts,crosBings, sidingis, blidges, turn^-outs, watering plaëëS, dépôts, equip- 
inents, f urniiure» and ail other appurtena'ftcesiof a firstkîîàSB i'àîli-bîid, patents 
ahall issue coaveyingtherigbtandtitletb said lands to tbérsàid companyeii- 
titled theretOi On each side of the tx)ad,^ô far as the sabié iscompleted and 
eoterminous witb, said, compieted section, notexceedingtbë'amoiiiit afOre^ 
SAid,.ând.patieatsisball ïDJiie ua^nner issue as eàcb twebtyjmilesdf flaid road 
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is compleled: provlded, however, that çp patputs ghall issue for aiiy of said 
hinds unless there shall be presented to the secretary of the interior a state- 
meht, veritied oh oath or affirmation by thé président of said eompany, and 
certifled by the governor o£ the state of Wisconsin, that siich twenty miles 
hâve been completed in the manner reqivifed by tbis act, and setting forth 
wlth ceirtainty the points where such twenty miles begin and where the same 
end, which oath shall be taken before a judge of a court of record of the 
United States. 

"§ 8. ïhat the said lands hereby granted shall, when patented as provlded 
in section seven of this act, be subject to the disposai of the coinpanies re- 
spectively entitled thereto, for the purpose af oresaid, and nô other ; and the 
said railroads shall be and remain public highvvays for the use of tlie govern- 
ment of the United States, free from ail toU or other charge, for the trans- 
portation of any property or troops of the Unjted States. 

"§ 9. That if said road, mentioned in the third section aforesaid, is not com- 
pleted within ten years from the time of the passiige of this act, as provided 
herein, noîurther patents shall be issued to said eompany for said lands, and 
110 further sale shall be made, and the lands ùnsold sball revert to the United 
Statesi" 13 St. 66. 

By an act of the Wisconsin législature, approved Match 20, 1865, the 
beneflt of this act, so far as it related to the road from the St. Croix 
river or lake to the west end of Lake Superior and to Bayfield^ was granted 
to the St. Croix and Lake Superior Railroad Company, subject to ail 
the conditions and restrictions imposed upon the state by tbe said acts 
of May 5, 1864, and June 3, 1856. Gen. Laws Wis. 18G5, c. 175, § 1. 
This lyas the same corporation, already referred to, that was allowed to 
receive from the La Crosse & Milwaukee Railroad Company the benefit 
of the act of June 3, 1856, relating to tlie same line of roads. 

On j.he 22d of April, 1865, the St. Croix and Lake Superior Railroad 
Compapy, by its executive cpramitteei, aceçpted thegrant of Jands made 
by the act.of congress of 1864, and by the above act of the Wisconsin 
législature of March 20, 1865, so far as it related to the road from the 
St. Croix river or lake to the west end of Lake Superior and to Bayfield. 
That çommittee also passed a resolution declaring "that the line as now 
located by maps on file in the land-ofJSce at VVashington be the" line 
adop1;ed,lpr the sélection of lands conferred on this eompany by grant." 

The plaintiff, tbe Wisconsin Central Railroad Company, to be hère-" 
after called the "Central Company," was formerly the Portage, Wirine- 
bago & Superior Railroad Company, the latter having been Ibrmed in 
1869 by the consolidation of the Portage & Lake Superior Railroad Com- 
pany and the Winnebago & Lake Superior Railroad Company; the two 
constituent, companies having been incorporated in 1866 Ibr the purpose, 
as recited in the titles of their respective acts of incorporation, of execut- 
ing the trust created by the act of congress of May 5, 1864. P.;& L. 
Laws Wis. 1866, ce. 314,, 362; 1869, c. 257; 1871, c. 27. It is not 
controverted, in the présent case, that the Central Company sueoeeded 
to ail t^e pghts çoniérred by the state upon the companies to which 
were transferred the benefit of the grant of lands contained in the third 
section of, tbe act of May 5, 1864. Jîor.is it controverted that the 
road oif tlié Ci^ntral Con^pany from, Steveûç' Pqiut to Lake Superior, sd-' 
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though not oh the précise lîiies oiriginally specified, y^as constrùcted to 
Ashland, on Lake Superior, in accordance with the acts of congress and 
df the législature of Wisconsin. It was definitely located November 10, 
1869. Its map of definite location was filed in the proper office, and it 
appeared in évidence that the commissioner of the gênerai land-office, 
on the lOth of December, 1869, sent to the register and receiver at Bay- 
field, Wis., "a diagram of the Portage, Winnebago, and Superior Rail- 
road, under act of May 6, 1864, third section, and joint resolutions 21st 
June, 1866, (14 St. 360,) within the ten and twenty mile limits of the 
land grant désigna ted thereon," and directed them to withdraw "from 
sale or location, pre-emption or homestead entry, ail the odd-numbered 
sections oflands falling within those limits." 

Thé rùad'fVom the St. Croix river or lake to Superior, on Lake Supe- 
rior, and the Bayfield branch, were constrùcted and are owned and op- 
éràted by thé Chicago, St, Paul, Minneapolis & Omaha; Raiiroad Com- 
pany, to bè hereafter, for the sake of brevity, called tbé "Omahâ Com- 
pany," the successor of the St. Croix & Superior Railroad Company, 
and thé bwiiët" of the rightg and privilèges grantéd to thé latter company 
inirespect to the above road and brandh. The road lôcated under the 
afct'cff 1856 from a point nOrth of St. Crioix river or làfee to Bayfield 
rtpproaches that of the Central Company, located under the act of 1864, 
as thé latter proceeds in a north-westerly course to Ashland, and both 
thb place! and indemnity limits of the Central road coûflîct with or over- 
laps the original 15-mile indemnity limits of the Bayfield branch of the 
Omahai Company. 

On the 12thof February, 1884, the Central Company and the Omaha 
Oomfiàny entered into an agreement for the adjustment pf the cohtro- 
versy between them as to the land in the overlap of the grants made by 
theacts of congresâ of June 3, 1856, and May 6, 1864. By that agree- 
mentithe Omaha Company consentëd that the Central Company shoùld 
" take. patents for ail the lands in the overlap lying east of thé easterly ten- 
mile limit of the Bayfield branch of the Omaha Company, and north and 
east ù'f the westeriy ten-mile limit of the Central Company;" while the 
Omaha, Company was to hâve ail the other lands within the overlap of 
thosegrant^. : ':■: 

The Central Company, having constrùcted roads from Portage city and 
from Menasha, bi Doty's island, to Stevens' Point, thence to Ashland, 
on: Lake Stipérior, in conformity with the acts of congress and of Wis- 
consin,. received'frôm the State, February 25, 1884, a patent "for so 
rnuch of;said lands granted àforesaid as are situated on éither side of, 
and coterminoU» with, said completed portions of said road." The 
landsànidis^fèiarè covered by that patent. 

Gn the 19th;'of'February, 1887, the Omaha Company execùted to the 
Central Company a d€ed of release as to certain lands, described bymetes 
and bounds; ithe, deed reciting that the former compariy iniends to sur- 
rénder t0th« latter- Company— 

"Ail -làncIS' tWtîiih tlié overlapping limits of said grants which lie eî»sterly 
of ;the eàstejFly* t«U-iiiile iiniit of the BàyfiéM branch of sàid Chicago, St; Paul, 
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Minneapolîs and Omaha Eailway, and northerly and easterly of the westerly 
ten-mile limit ot the Wisconsin Central Bailroad Company; and Iiereby con- 
sentB tbat said lands be conveyéd by the United States to the state of Wis- 
consin, for the use and benefit of the Wisconsin Central Eailroad Company, 
or that the same be patented by the United States to said Wisconsin Central 
Railroad Company, as may be appropriated in accordance with the sélection 
thereof heretofore made, or hereafter to be made, by or for said Wisconsin 
Central Railroad Company, as of lands within its land grant, under said acts 
of congress above mentioned." 

In the y car 1887, the Omaha Company applied to the gênerai land- 
oflfice for the final adjustment of its land grants under the acts of June 3, 
1856, and May 5, 1864. Upon the hearing of that application, it was, 
among other liings, determined, October, 1887, by the secretary of the 
interior, upon appeal from the commissioner of the land-office, that the 
lands within the 15-mile indemnity limits of the Bayfield road, as de- 
fined in the act of 1856, were, by virtue of the orders of the seeretary,; 
"reserved to the United States," and were not included in the grant in 
the act of 1864 for the road named in its third section, now the Central 
Railroad, and were so reserved before the passage of the act of 1864, foi; 
the purposé of indemnifying the Bayfied rùad: for'losses, if any should 
occur, in its place limita. To that proceeding the Craitral Company was 
not a party, and of its institution and pendency had no notice. 6 Dec. 
. Dep. Int. 190, 1.94, 196, 209, 210, 217. 

On the 2dof July, 1887, the Central Company listed in the land de- 
partment a large quantity of lands, including the lands in dispute, as" 
having inured to it under and by section 3 of the act of May 5, 1864. 

After the décision of the secretary of the interior, above referred to, the 
Central Company appeared before the land department, and demanded a 
hearing on the above question determined at the time of the adjustment 
of the grant of the Omaha Company, claiming that such détermination 
was not binding upon it; that it was not a party to, and had not been 
heard in, the proceeding in which it was made; that the lands listed 
by it were not excluded from the grant in section 3 of the act of 1864;. 
that their withdrawal by the secretary was not a réservation to the United 
States, within the meaning of section 6 of that act; and that, if such 
withdrawal amounted to such a réservation, it was revoked and termi- 
nated by the act of May 6, 1864. Upon this application, the above 
question was reargued before the secretary of the interior, in the présent 
year, upon an appeal to him by the Central Company. It was held by 
Secretary Noble, in harmony with the ruling of Secretary Lamar, that 
the lands within the limits of the indemnity withdrawal made for the 
benefit of the Bayfield road, were, by section 6 of the aotofMay 5, 1864, 
excluded from the grant containedin the third section of that act for the 
Central road; and that the title to ail lands within such indemnity with- 
drawal for the Bayfield road, not ultimately required for the indemnity 
purposes for which it was made, remained in the United States. 10 Dec. 
Dep. Int. 63,-77. 

Shortiy aftér the décision last referred to, the défendant, being a citi- 
zen of the United States, and over 21 years Qf âge, made a formai entry 
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of the knds în dispute, takingoJl the steps, and pâyiii|; yi; the chargés 
md feé«;' rfequired by law fdt- auch entry. ^i'f , ' ", ' ,' ' 

'ï^è'laîidisîtt' dispute, part ol" thbse so listed by tl|épWiiitiff,Tarei we 
fii|t^, Ï0peat, putside arid'east ofibé enlarged place lipiits— 10 sections in 
Tïrid:1;tî on eacli side pf, the; Bayfield branch of the Omaha.ioad — asestab- 
ïished by the first section of the act of 1864^ but (and tbis is an impor- 
tant faot in the case) are WithinUhe 15-niile indemnity limits of that 
road, as those limits are defined by the act of 1856. ' ît is also heces- 
saryto observe that they are within the place limits^—lG sections in width 
on each side— of the Central road,. as established by thé third section of 
the act of 1864. The contention; of the plaintiff is, that, as the grant in 
that section was one in pr^senti^ thèse lands, upon the filing and accept- 
anice of its map of definite; location, became its property, as of the date 
oftbe aOt of 1864, subject only to the condition, if its road was not com- 
pleted within the time prescribed by congress; "no further patents shall 
bs issuçd to said Company for said lands, and no further sale shall be 
made» and the lands unsold shall revert to the United States." 13 St. 
p. es,-*. 80, §9. : 

It cannot be disputed that the grant of lands in t'ne act of 1 856 for the 
benefit oi the BayfiéldTOad 'was also one in prseamii; that prior to the 
passage of the act of 1864, the icompany constructingthat road had, by 
the filing aiid acceptanoe of its raàp of definite locatidn,-earned its place 
landô, atibjiect only to the condition, prescribed in the ïbiurth section of 
the act of 11856, that if the road wais. not completed within the time desig- 
nated, snch lands as reraained unsold should revert to the United States. 
Nor can-itbe disputed tbàt, priori to 1864, ail the lands within the 16-mile 
indemqity limits of that roady of which those hère in dispute formed a 
part» had been. lawMly withdrawn trom sale or location, in order that 
the state, :with the approval of the secretary of tbeinterior, might sélect 
thereiroro lands, to supply deficiencies that may hâve resulted from 
previous aalesor appropriations by the United States of lands; within the 
place limits of that road, as defined by the act of 1856. And yet ît is 
said that congress intended by the third section iof the act of 1864 to 
grant to the state, for the benefit of another road, whose route had not 
then beenlocated, such part of the indemnity lands of the Bayfield 
branch as^fell within the designated place limits of that other road. It 
is argued that to this estent, at least, the act of 1856 was superseded 
Mid rejvealed by that of 1864. , ' 

At the. tbreshold of the inquiry as to whether the act of 1856 was re- 
pealed.orsaipeïseded, we.are confronted with thèse facts: That the act 
of 1864 containsno words of repeal; that it does not, in terms, disturb 
any légal right which had accrued or- become vested under the tbrmer 
act; that ita.finst section recognizes the- indemnity limits of the Bayfield 
roaidasienobriacing the lands in dispute quite as distinctly as the third. 
eeetipn, constmèd alone, puts theoi' in the place limits of the road nlen- 
tioned in it; that in four out of nine sections of the act <xf 1864 the act 
of 18&6,i(*ith,ît8 fcermaand conditians,:iis referred to, and its continuing 
existencej-«$ll«iôt fof somfi;purposes,iis!recognized; that when the act of 
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;18&4 wasjpMsed^ only eight of the ten yeats.giveii inthe àct of:t856 fôr 
the , conipletion of the roads therein meûtioned had expired; an^ AKat 
,the act of 1864, so far from superseding altogetber the actof 1866; éÈE- 
tends "the tàme fixedand limited for the completion of the said roade 
in the açt afpresaid of June 3, 1856," to a period of ûve years from and 
after thé passage of the act of 1864, while it gives ten years from ita pas- 
sage for the, completion of the road mentioned in the third aection; thus 
. putting the Central road upon a diflFérent footing as, to tîme from that 
prescribedasto the roads mentioned in the aot of 1856. , , i 

Thèse facts niay not beconelusive against tb.ë suggestion ofrepeal, but 
theyi qertainly tend to show that congress did not intend to wbolly dis- 
placei^e apt of.l856. ii ,, ■ ! ! : ; ; j > 

^Tlie.act pf 1864 undpubtedly took the place of that of 1856 for certain 
purposes. Whilc:, as was held bythis court ia Madisai & Portage R. 
Cq. V. State ofWiscominretc.i. ^ecided ia,1879,. the act. of 1856 coh- 
templated pr rendered possible the cPnstruction by one icofflpany of a 
single çpntiiçii.iioi;is road û<pm Madispn pr .Colilnjbug,:wia Portage Oity and 
St. (Grpixiiiver or lake,iio,the .west endjof Lake, Superior and to Bayr 
field, tb^ çontinuity of suph Ijne.was destroyed by the actof 1864y which 
both divided and enlarged the grant made by epngress inslSSe. : In the 
casej^tciteditwassajd» ■ ■' /-ij; ,•:;.: 

N "Thisi course was, perhapsiisHggeated by tha f act, of which wemaypré- 
suD^e congiress had knowle^ge,. that nearly eight yeaji^ i had: ^elapsed after the 
state'S: àcçeptance of the ac^i of June 3, 1856, without .^pythtng. whatey,er he- 
ipg dphe uppn the line west and noi-th of IVmah, tieyon^ tbe mère location 
of the route from Tbmah.'Vià St. GrOix river ùr làkè, to JLaKeSûperiorl But, 

■ Wtàtè'vèr-coh8iilérations''iTtàyiiaiVe intluenced cbngress.wé are satisfled that 
the purpose of the aot of May 5, 1864, was to break the (Soritihiiîty of the ôrig- 

■ iaai Une from Toœah, via Sti Croix river or lake, to the west end of Lake 
Superior and to Bayfield, and to deyote to the construction of separate and dis- 
tinct , portions of that ïine an incfeased quautity, of lands beyond the,^iuou,nt 
granteil by, or vvhlch could hâve been made availàble uijder, the act of Ï856." 

In the ^ame case, it was beid that congress inténded that ail the lands 
granted by and eamed undér the act of May 5, 1864, by rrieans of côn- 
structeçlrpad, should be disposed of açpording to the cotermînoua prin- 
ciple, u^ider which each rpad would get the benefit of the lands granted 
by and eamed under that açt that were cotermi^ous with each comi- 
pleted section of 20 miles, -^a mode of disposing of them not absolutely 
required by the act of 1856. In thèse and perhaps in other respects, 
notiuaterial to be considered, the act of 1864 topk Jhe place of, or super- 
seded, the actof 1856. But did it operate todjsplace the first act to the 
extent claimed by the plajntifF? . " 

The first section of the act of 1864 certainlygiyes no support toi the 
. position taken by the plaintiff. It disdosesj as we hâve said , no purposfe 
upon the part of congress todisturb or displace any substantiel ïight 
vested Or aequired under the fornier act, or to crijtplé any railrpàd cdtji- 
pany'that had proceeded, under the act of 1856. Itdoës nôt nafij^esaji 
ehtirëiV ji^w, indepepdèht granï, as of its 'dajte, of plfice lan^is ^P the 
extent: pf ;lp fuU sepUpns in ;width on each side of tbe particnLu* : ïpa^^ 
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thereîn mentîoned, with indemnity limits of 20 miles. It îs, in légal 
effect, as was substantially decided in the Madison-Portage Case, a grant 
of 4 additional sections in width of place lands, with indemnity limits 
enlarged'from 15 to 20 miles, and a confirmation of the previous grant 
of 6 sections jn width of place landsj with 15 miles indemnity limita. 
It converted 4 miles of the indemnity limits, as defined in the act of 1856, 
into place liniits of the road to Bayfield, and added 5 miles on each side 
of the place limits, thus enlarged, to the indemnity limits. But it left un- 
touched the grant, made in 1856, for the same line of road, of 6 sections 
in width on each side, with indemnity limits of 16 miles. This view is 
fortified by the explicit récognition, in the first section of the act of 1864, 
of the fact that the additional lands therein granted are for the "same 
purpose" as werè the lands origiually granted by the act 6f 1856, which 
the ftct of 1864 required to be "dedueted" from the aggregate of 10 sec- 
tions in width on each side of the road^ thereafter to cohstitute the place 
limite of the Bayfield branch. The first section of the act of 1864 should 
receiye the same construction that would be glven if it had, in words, 
add«d four sections in width to the place limits, and five miles to tlie 
indemnity Mmits, on each side oi the road. The resuit, according to this 
vieWj is that, except as to that part of the indemnity laudfe converted by 
the first section of the act of 1864 into place lands of the Bayfield road, 
the order of the secretary, madô prior to that year, withdrawing from 
sale and location for the benefit of that road its entiré indemnity lands, 
was not àbrôgâted or anuulled by that act. So far from congress intend- 
ing to deprivé the Bayfield road of any part of its original indemnity 
lands, it pijt a part of them in its place limits, and increased its indem- 
nity limits by^five miles. 

If this interprétation of the first section of the act of 1864 should be 
wrong, atad if' that section should be construed as making an entirely 
new, indépèMent grant, as bf the date of that act, of 10 sections in 
width, with indemnity limits of 20 iniles on each side of the road, the 
resuit would be that congress,' by the same act, émbraced the lands in 
dispute within. the indemnity limita of the Bayfield road, and within the 
place limitsi of the Central road. And such we understand to be, sub- 
stantially, the position of the plaintiff; for it cbn tends that the act of 
1864 superseded and took the place of the act of 1856 in ail material 
respects, "so that the grants of the Omaha Company and of the Central 
Company were in fact contemporaneous grants." A view somewhat sim- 
ilar was presented at the argument of the case of Màdùon & F. R. Co. 
V. State. The court then said: 

" Although the Wisoonsin Central Kailroad Cîorapany bas flled no cross-bilU 
and' has' ohly presented its claittis by answer, it may not be improper for u» 
to express an opinion upon the eflect of the grant by the act of 1864, when 
there is a contliot or «verlapping of lànds granted to the différent railroads as 
tli^y approach Lake Superior ; large quantities of lands being thus granted by 
the act to the différent roads. Thèse grants are made by the same law oper- 
ating on the lands granted at thè same time. . The Wiscpnsin Central Itail- 
road has completed its road to Ashland, on Lake Superior, a point not named 
in the acit; but ùp ta the présent time no road bas been finisbed to Bayâeld, 
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or to the west end of LakeSuperior, and, wlthout foreclosing the parties upon 
this question, we should be inclined to tbink that the différent companies, as 
to ail lands overlapping in the respective grants, naust be considered tenants 
in common, without regard to priority of construction." 

The court concèdes the force of the suggestion that what appears in the 
above extract from the opinion in the former case was net ahsolutely 
necessary to the détermination of any spécifie issue therein made, in re- 
spect to which affirmative relief, could hâve beeri given. It is now al- 
luded to for the purpose of saying that, if the présent case depende,d 
upon thé first and third sections of the act of 1864, without référence to 
the sixth section, there would be ground for holding, in respect to the 
particular lands in dispute, and other lands similariy situated, that the 
Omaha Company and the Central Company beoame tenants in common, 
without regard to priority of construction; in which event the agreement 
between them> the deed of release from the Qmaha Company, and the 
patent from the state, might perhaps be sufficient to sustain the title of 
the plaintiffaa against the défendant. But no question was inade in 
the former case as to the scope of section 6 of the act of 1864, nor 
was there any question in that case as to the efiféet of the withdrawal, 
prier to the act of 1864, from sale or location, and for the benefit 
of the Bayfield road, of lands that are within the outer boundaries 
of thè place limits of the road, mentioned in the third section of that 
act. There was, consequently, no occasion to consider, and the court 
did not détermine in the former case, the question whether the lands 
hère in dispute, or any lands similariy situated, were excluded from the 
opération of the act of 1864 in virtue of its sixth section, and by reason 
of the secretary's previous orders withdrawing them from sale or location. 

We proceed now to inquire whether the lands in dispute were in fact 
granted by the third section of the act of 1864. That section grants to 
the state, to aid in the construction of the road therein mentioned, "ey- 
ery alternate section of public land, designated by odd numbers, for ten 
sections in width on each side of said road;" and we hâve seen that the 
lands in dispute constitute part of some of those odd-numbered sections. 
But the sixth section expressly reserves and excludes from the opération 
of the ad, not only minerai lands, but "any and ail lands reserved to 
the United States by any act of eongress, for the purpose of aiding in 
any object of internai iœprovement, or in any manner, for any purpose 
whatsoever." If, when the act of 1864 was passed, those lands were 
"reserved to the United States * * * jn any manner, for any pur- 
pose whatsoever," then they were expressly excluded from the opération 
of the act, and therefore were not granted. Were they not so reserved by 
the order of the secretary of the interior, which had not been modified 
cir rescinded by hira when the act of 1864 was passed? The plaintifif 
insists that, while they may hâve been regarded as reserved for the ben- 
efit of a particular road, they were not, within the meaning of the act, 
reserved "to the United States." This position cannot be sustained, in 
view of the décisions of the suprême court of the United States. 

The lands embraced in the withdrawals, althôugh held as indemnity 
v.43p.no.l2— 56 
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<MaaS,'^lMôngéâ tb tteë Tînitedglatee.; It had li'ôvW'pfeilftea with' itë in- 

tHëioa 'was coDipIete,| Jè|C,q.,tjèè,;'ft8 ^tiptyri by adjitd^ëd'-ca^è,' to be herê- 
after cited on anotHer point, althoîigh wlthdrawn froni skié or location 
iii order tliat loséesy whenkscertained^ in the place limits of the Bayfield 
roa^dv téight be -supplied iby selectitïns ■frora: them, «Ae title, the rigJd of 
■ property odtbe JJhiteé Stàtéa, [reipain«d uhaffected^îmtSi such sélections 
vtere' actmUi/ made àT^iupproved. ; d)hey,were, it is tru'e,; séleeted in mass 
by.'th«')ètate's agentafiter 'Uhéiraaipiofdëfinite location pf the Bayfield road 
was ' filfed and approved j ibut feuchi Ij^eneral sélection i did not . change the 
^righ* Of property, foi'rioif)aj^icularlaBdsiwere set apaft by the land depart- 
t meùtibiu J>ply any ascertaiéed lossës iri place limits^ i ' i The réservation of 
-th'^nîWasisolèfy to theendi that the United States might, at the proper 
time, use thëiii in meeting (its obligations on acçouirtrqf the Bayfield road. 
In évery, sensé, thèreforej tbey were; by competentauthority, "reserved to 
' the tJniléd States;'?) tbat iô, retalned .by thel Undted States as lands not 
grahted, and therefore ^as it8'pro|)fertyt The'lfvîthdrawal: of thèin from 
sale ér'Idcalion, "andei)<thë genscaî làws providingfop the administration 
of the public i domain, waa a 'réservation df them by and. to the United 
States; aildithait w-as their condition wheri théàèt of 1864 was passed- 
Hère Weat^ met' with the inquiTjh] whethér «Qngress could havei in- 
tended, in respèctito thteToad meœtioneS in thet third section of the aot 
of 1864j feiiinafcetolheBtate àgrantthatiwouid cover tfaeselands, and, 
by the àx*h'6©otion of the sattaç «iCt, texclude them altogether from the 
grant. ! ï^bis'ts'hardly an accuraiteiiàr full -stetement of the case. Thie 
questioiaî, îaîiipropôunded, asâiiàjes tiievery màtter to be decided. ilt 
assùmeà thatseongres» intendedyiai!iaJl=:events; by the third section of 
the act of 48fté j to gfmnfc thèse landfe^ )ànd other larids similarly situated, 
as place landa of the road mentîoned; to becOmei, as of the date bf tb)B 
grant, the'iproperty bf the oompany constructing Hiat road, when its 
rduté. ■waw'toallyiocatedi.î Such! assuniptîon might ibe justified, ifwe 
looked' aloneto the third section! ii'Weicarinot,howevër, in construing 
■the aot, iignorenthefirst and six^î ^sections. The entire act must be 
taken togetherapd in connection with the act of 1856, ih order to as- 
Certain the wili bf oongress, Lboking at the sixUi section of the act of 
1 1864, in éonoeetion; with the third,it is clear that the words of thé lat- 
ter section are subject to the expresS condition j contained in theforraer, 
that the grant 'shaîl not includeany lands "reserved to the United States 
* * * in anymanner, for any purpose whatsoever." The sixth sec- 
: tion ehpuld ' reeeive the same . construction precisely that would be given 
i<f it had been simply a proviso of the third section; It is as if congréss 
bàd declared» in words: We give to the state, for the benefit of the road 
tb be oonsttuctéd from Portage City, Berliii, Dbty 's island,;or Fond du 
tac, in a iriorÉh-westeni' direction, fo Bayfield, thence to Supirior; on 
Lake Superioip, every altenifiite section of public land; dbsighated by odd 
nuiibers, fi» tèn' miles in; Width bn^ éach side of the' ibad* excejpt or ex- 
cluding sùoh lands withiû those limitg a« are reserved to<iie United 
States in any maanérv for anypQïposewhatsoever. '■' 
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This construction, it is contended, eannot be sound, as it would de- 
prive even the road méntioned in the first section of the act of 1 864 (the 
Bayfield bfanch) of the béneiit bf ail the lands withdrawn from sale or 
location by the secretary's order; and this, for the reason that the broad 
language of the sixth section of the act of 1864 embraces every road in 
that act méntioned. Not at ail; for, as heretoforeshown, the lands in 
dispute cbnstituted a par£ of the indemnity lands of the Bayfield road 
under thé act of 1856, the gênerai purposes, terms, and conditions of 
which are rècognized by the act of 1864. WhateVerrights that road 
had in respect to those particular lands arose under the act of 1856, and 
did not corne from what may beregarded as the "new grant," in the act of 
1864, giving additional place lands, with enlarged indemnity limits. 
Even if it were true that the grant in the act of 1856 for the Bayfield 
road was a new grant as to ail of the lands within the place limits of thàt 
road as enlarged by the act of 1864, the resuit would be the same; for in 
the case supposed thereiïfOuld be ground to hold that the sixth section 
excluded the lands in dispute from the act of 1864; in which event, so 
far as the Omaha and Central Companies were concerned, they would 
hâve beenregarded as"resérved to the United States," ànd therefore ex- 
cluded altogether from the opération of the act. 

We think that some confusion has come into this case by reason of 
the fact that the grant for the Central road is in the same act that en- 
larges the grant made foi the Bayfield road in 1856. Let us suppose 
that the act of 1864 liad made no référence whatever to the act of 
1856, and had contained only a grant tp the state, in the words bf the third 
section of the former act, accompanied by a distinct clause or section, 
reserving and excluding from the opération of the act any and ail lands 
"reserv^ to the United States" either by an act of congress or in any 
other maniier, foranypurposé.whatsoever. Would it be pretended that 
such an aq^ g^anted to the state the lands previously included in the in- 
demni|^ linaits of another road, whose, route had then beeii deiSnitely 
located, and whose indemnity lands had been withdravvn and reserved 
from saJe or location by the secretary of the interior, in order to supply 
deficiençies, if any were found.to exist, in the place limits of that other 
road? W^ think not. And yet there is really nq difierence in law be- 
tween the case now before us and the case supposed. 

Tbat we hâve not given updue weight to the secretary's order of wîth- 
drawal, or misinterpreted jt, is abundantly established by décisions of 
the suprême court in caseS somewhat similar to the présent one. "Thèse 
décisions, iWhatever might be the view of this court as to the meaning 
of the words "reserved tO; the United States," if the question were for the 
first tijne.priesented for détermination, leave no ropin for doubt as to our 
duty in tl;ie présent case,. , In 1846, congress, "for the purpose of aiding 
the territory of lowa to improve the navigation of the Des Moines river 
from its mouth to the 'Raccoon Fork,' so called," made a grant to that 
terri,tf>ry,of-- ^ ,, , .„.,,;. ,,;.■,,. ,,, , .^ ; : , . 

"Oueequal moiety, in alterpHte s<;ctJWS, of the public. lands renaaiDingun- 
Boldi andnot otberwise dispo^ed o£, incumbeted, or apprppriattd, iil a sMp 
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five miles in width on each side of sald river, to be selected within said terri- 
torj by an agent or agents to be appointed by the governpr thereof, subject to 
tbe asproval of the secretary of tbe treasury of the United States." 9 St. c. 
103, §X. 

The Des Moines river rises in the northem part of lowa, and emplies 
into the Mississippi at the south-east corner of that state. The Raccoon 
fork, coming from the north-west, enters the Des Moines river, near the 
center of the state, many miles above the mouth of that river. Sub- 
sequently, oh the 15th of May, 1856, congress granted to the state of 
lowa j foi- the purpose of aiding in the construction of certain railroads 
within its limits, every alternate section of land, désigna ted byodd num- 
bers, for six sections in width on each side of each of said roads, with 
a proviso substantially in the words of the sixth section of the aet of 
May 5, 1864, now before us. That proviso (the italics are purs) was in 
thèse words: , , 

"Thatèiiy and ail la,nâ heretotove reserved tothe United States hy any act 
of çongressi or in any ather manner>hyco}npetent authority, forthe purpose 
of aiding ifiiany objectsof internai improyements, or for any purpose whaU 
soever, be.^od tliç same l8,hereby. reserved from the opération of this act, ex- 
cept s6 îaf as it inay be foùrid ûecessary to locàté tlie rouies Of thé said rail- 
roads tbrough such reserved land, in which case the right Of way shall be 
granted, subject to the approvai of the président of the United States." 11 
St. p.9;o.28,§l. > , 

'In EaÛiifoad Co. v. lAtôhfidd, 23 How. 66, it wftsdecided thàtthe grant 
ôf 1846 dîd'tiot inciudé làhdg a6ope Ratcoon foi'k,— that is, lands north 
and west of its junctioti wîth the Des Moines river; but only lands below 
such juhçitioH within the prescribed distance from the river. In Wolcottv. 
NavigqtioriCo., 5 Walï. 681, 687, whibh involved the title to certain lands 
covêïed by the above grànt of 1846, ît appeared that in August, 1859, 
the DiçsMjjines Navigation Company, to' which the state, succeeding td 
the rij^htsof the territory, had in Mày, 1858, transferred the land granted 
to the territory, conveyed td Wolcott a half section within five miles of 
Des Moine^ river, but situatèd above the junctibn of Raccooh fork. with 
that rîvèr, and warranted thé title. At the date of the passage of the 
act of May 15, 1866, the odd-numbered' sections within five miles of 
Des Moines river, above the point where the Raccoon fork empties into 
it, had been reserved, not iii terras "to the United States," but from sale 
by the propèir officer having charge of the public lands. That réserva- 
tion wàs ïbàde in the belief, shared by many publid oflSoers, that the 
grant of 1846încluded thfe odd-numberèd sections above, as well as those 
below, that fork, within the prescribed distance from the river. The 
question jireseùted Was as to the scope and efifect of the proviso in the 
act of 1856. it was admitted that tTie gi'atit to lowa by the act of May 
15, 1856, for the benefit of the railroads naraed in it, embraeed the 
lands therô in dispute, 'ufalessthey were excluded by the above proviso. 
This court éaid: ■ ' 

" We think it difScult to resist the conclusion that congress, in the passage 
ojf the çirovisoi, had spécially in their mihds this previoos grant, and theconilict 
of thé épinion uOQcerning it, and intendéd to reserve the lands for furtherdis^ 
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positîoo. If the tîtle under the flrst grant shouM turn out to be def ectîve. The 
décision of this court had not then taken place, though the litigation was prob- 
ably pending in the court below, in the district ot lowa. The words of the 
proviso point almost directiy to this grant, and to the dispute arising out of 
it among the public authorities: «Ail lands heretofore reserved,' etc., «by 
any act of congress, or in any other inanner by compétent authority, for the 
purpose of aiding in any objects o£ internai improvements,' etc. Thèse im- 
provements of the Des Moines river were then in progreas. Now, if it had 
turned out that the true construction of the act carried the grant above the 
liaccoon fork, then the lands woiild hâve been reserved by the act of congress, 
and no further législation necessary. But. not satisfied with this, as if tb 
provide for any resuit in respect to the title to them, if reserved in any other 
manner by compétent authority, for the object of internai improvements, 
then the enacting clause should not operate to carry them Under the new 
grant. 

"It bas beén argued that thèse lands had not been reserved by compétent 
authority, and hence that the réservation was nugatory. As we hâve seen, 
they were reserved from sale for the spécial purpose of aiding in theimprové^ 
ment o£ the Bes Moines river, flrst, by the secretary of the treasury, wheû 
the land department was uAder hi^ supervision and control, ànd again by the 
secretary ot the interior, af ter the establishment of tiiis department under in- 
structions from the président and cabinet. Besides, if this power was not . 
compétent, which wethink it wias ever since the establishment oî thé land' 
department, and which has been exercised down to'thé présent timè. the 
grant of 8th August, 1846, carried along with it, by heCeâsary impliciitionj ' 
not only the power, but the duty, of the land-office to reserve from sale the 
lands embraçed in the grant, Otherwise, its object might be utterly defeated, 
Hence, immediately upon a. graint being made by congress for anyof those 
public purposes to à state, notice is given by the commissioner of the land- 
offlce to the registers and recfti vers 'to stop ail sales, eithér public or byprîVaté 
entry. Such notice was given thé same day the grant was made, in 1856, for 
the beneflt of thèse rallroads. That there was a dispute existing as to the ' 
«xtent of the grant of 1846 in no way affects the question. . The serious con-. 
flict of opinion among the public authorities on the subject made it tlie duty ; 
«f thé land-officers to wlthhold the sales, and reserve them to the United 
States till it was ultimately disposed of." 

Thèse observations are fiertinent to the case in hand. What was 
said in the Wokott Oase by the suprême court of the United States bears. 
directiy upon the inquiry whether the réservation by the secretary pf 
the interior from sale or location of the lands within the indemnity . 
limits of the Bayfield.road was not a réservation "to the United States." 
In that case the withdrawal of lands from sale or location was distinctly 
characterized as a réservation of that class. The décision fuUy.ws- 
tains the vîew that the lands embraçed by the secretary's order of 
withdrawal in the présent case were "reserved to the United States."- 
It is peculiarly strong in it^ application hère, by reasqn of the fapt that, 
the lands "reserved" in thç lowa ca,se were not in fecti embraçed by cpn- 
gress in the grant of 1846, and consequently could not rightfully be used 
for the purposes for which they were withdrawn, The décision in WoU 
4xtt V. Navigation Go. was approved and fpUq^ed in œany subséquent 
cases: Hmnestead Go. v. VaMey R. Co., 17 Wall., 153; WoUey y, Chap' 
man, 101 U.' fe. 755; lÀtcfifidd v. County of Webâer, Id. 773; Dubuque, . 
éc.yR. (^.y:.Pi»,Mmm Voi. R. Ço., 109 U. S. 328», 3 Sur, Çt, Ile|), : 
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ISjSi^, Sëe, alpo, TFÏ&ma V. :6ait^-l^^ 

roà(|''Clo.^ I^'IJ^^S. i67,7;Sijp?|:C|;,ï?.epL 114^, iû|m;:p^dgme^;!i, tliese 
casep,jçontroliiifti4eçisi,op.9^-t^^ so, Jac ^ it'çjepeiwis uppn 

the question wliether thelands in: dispute, were ','ieaerved to the United 
Staites^iwhenlbe act of 1864vW£is=f)a6sed. If the lande in vol ved in the 
Woéott Case T*erej within tbe meaning of the act pf M^y 15, 1856, "re- 
sèryed' tç> the Unîlied States," foithe 'pUrposéè bf the:gi;ant to lowa in 
18|;6* t^^thpugli jj^èy w embra,eed by, that grant, and 

coùld tv>t be used iij jçixecutjsig ittfPiUch more would: it be held that the 
laiidBf'nrithin the original indemnity! limita of the Bàyfield road, resérved 
by theèecretapy's order ofiRiiithdrawal, were, withinthe meaning of the 
sixth s'e<rtîonof thB'act of l'864:, "tëserved tô the 'Dtiitëd States." 

Another contention uptjp thp partof the plaintiff.is.that, even cpnced- 
ing.thàtjthe M^n^? iii dispute %']:.eT|Ç^éryed by.vir^uéof their being with- 
drftxpi,,pnQrj;o 1864, for Iwifwqijajitypurppses,;^^^^ the object for 
■which the withdrawal was m^ie^inamely, to suppJy deficiencies in the 
pltiôe limitsof the BayËeld Toad, were fully sdtisfiedi before the défend- 
ant madé hiâ entry, by thé Ifiiiiàl'ïîdjustmeiht of the( laiid grant for the 
Qmàhà,i:oEd, 'thelafld^'sp wUhdr^^ be âffectçd by the granting 

ola«se inilie'',iîîird fi|èçï;pn. pf the act, and sp becoipe.and be the property 
of thej^ Central Cfompany under ; that seption . Thja vjew is in opposition 
to many «djudged cases. Whatever force it might bave in the case Pf 
two oontetnpoi'aueoUs granta to dififerent compatriéis, bévering the same 
latidi in riéiïhërof which ah e)^<!$ép|tiPn vfàa ttiàdë of lands "resérved to 
the Uni^'^ 'ètîitçs," it cah hjayé^ in the présent 

case, the 8tat]utpi,expi;fissly rès^Vïf' ^nd éxcludes fÉpni its opération any 
and aU landSiBO Eeservfed. . If;thëse lands were réseryed when the act of 
1864 waa passed, they oeirtainly wèaie not granfed by the third section 
of that act tt»' the Central nàtid, and cotild not get îhto the grant to, and 
bécoine th'ïî piopéttj^ Pf, thé Central' Company, bj* reÉispn simply of their 
not being required for the adjustrnent of a ditferèrit grant, made for an- 
other rôadi ThiS vie# is illustratëd by sèveml càsëSi In Railway Co. 
v.'Bitnmeî^.iïlS U. è. 629, 6' StiJ). Gt. Rep.' 566, the question wàs 
whethèr lande tb which a clàini bf homëstéad "atttb'héd" after the pas- 
sage of âh' act^rrfhtihg lands to à'ràilroad compâny, latit before its line 
was definitèly Ibdètedj reVërtéd to thé coihpany, and^became a part of its 
grant, by reaSon of the failure bf the "homesteàdér" tdperfect his claim 
in the mbde'tëçjtiîred by law. -It was held that théy'did not, for the 
rêSsbn that the 'grant tof hé' tailtOEtd company WàS of lands withîn cer- 
tain pfésctibèd 'limils as tP quaiitity and locàtibh, '^ribt sold, resérved, 
or Ptherwi^ dispbsed of by thè United States, ànd to which a pre-emp- 
tion or hbrnéfltead daim may hbfhùVe attached at the time the line of 
said l'oad is'diéÉ^ïiitely ioeated.??' ' ' îiïi^» adjudged that the lands to which 
the' Honiest^d'blailû had attàtihèd'éôtiîd not be ihcltdèd in the grànt to 
thé railrbàd cônîjjàtiy. ThecèuHèaid: ^ 

''l^o attei^pt bas. ever béen màde'to incVude lands VèsVryed tb the United 
States, which tèé'ei;yation afterward^ Ceased to éîcist, wilhïh the gtant, thoiigh 
tbis rbttd/'and'iôtllers with graiits in similar latiguagé, bavé more tb'an bncé 
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jia^eâ throUgb military r^^ettvatiQQla'for fort» and: othec pùrpoi^s vrbîch > ha vie 
heeu given up or abandane^i as.such. rei^rvationa, apd were of great valup. 
Nor is it understood that in any oase wliere landg had been otherwise dis- 
pbsed.their réversion to tiio gQvernçaent broùglit thèm within tlie grant. 
Why siiould a différent construction apply to lands t,b wliich a tioraestead or 
pre-'emptiou right has âttachéd? Bid congresS intènd td sà^tbat thei-ightôf 
the companyalsoattached.andwhichever proved tb be thC' better right should 
pbtain theland? * , * * fTbprreagQnable purp«seof- the governtnent un- 
doubtedlyiis that which js èxgreas^ed, namely, wliile we are giving liberal|}t,to 
thé railroad company, v^ç do npt give aiiy lands we haye already sold, or to 
wblcb, acéording to dur lèivt''B, we hâve permitted À pré-émption or bornesléad 
rigbt to' altabh. No rigbt to siiëh land passes tjy this' grànt. * * * It 
necessarily iaeans that, if sUcb ïights bave attachée, they [tbe' lands] are not 

So in BvUard v. RaHroàM Cb., 122 U. S. 167, 176, 7 Sup. Ct. Eêp. 

iw&: :;^:'::::' •■■,;;;: ■■';;,;;'; ■" ■ ' , "■,, ',i'; ':,::':„'. ':.'. .■„•'.': ' , 

; 'f J'be obJQQt of tbe bill is to ^ave a déclaration ofi thfi qourt that tbe title of 
th9 plaiQtiii^ u^der thèse se^ttlements.and pre-eaiptif>B3 Issuperior to the title 
<çon£erre(iil|>K çongress on thest^teof lowa, and ^er gra,Dtet'8, under theactof 
July l%X^'q/i, li the lands at tt^etime qf thèse settlepents land pre<ei)3ption 
declaiifttipns ïyere effectually with.thawn f rona 8ettlement,Bale.; or pre-emption, 
by orders of the départaient, whiclj.we bave çpnçid)sreid»;tl^rB js an end totiie 
plaintift's tille, for by that withdrawal or reservatiôii the lands were reserved 
for anotheir purpose, to whioh they werfe ultimately apptopriïitéd by thè aèt of 
1862, and no title could be established, because tbe>laad department had no 
t^bt. to, granit it." . , .,, . , .:,.-'■ -' ■,.•■■■ 

In M#oaa Cb. v. Whànei,-^^ Û. SlSôT^ lO'S^/Ct, Rçp. Ï^^^Q 
contestwas between a railroad company, claim'ing'unâeragrant of lands 
made in Î866 to thé state qf Mittneâota, similar Id Hhe' oile'îîiyqlvéd in 
the 'Dunmeyer Cailé. Before thie passage of the act, namely, in IS'éè, ohe 
Tumet tbok Céirtain preliniinâry steps, under the hbmestead laW 6f the 
United States, for the entryof 'the lands thère iti dispute. The entry 
màdé fey him-was, howevèri èâtièeléd in 1872; ànd in 1877 the saine 
lands wèreéhtered by Mrs. Whîtney as a honiésteàd. The grânt pf 1866 
excepted?'lànds to vyhich a right of hdmestéàd ôr pre-emption "hàd at- 
taclléd.'' ■ The claim of the railroad depended lipoh the question whethèr 
the lands came in to the grànt 6f 1866, upon %he cancellation in 1872 of 
the entry inade by Tuïher in 1865. It was held that Turner'S entry, 
ndt being void upon its face^ opèrated to exclude the land from thè rail- 
irpad gfaiit, and that, upon the cancellation df snch entry, the traèt in 
question, did iipt inure tp the benèfit of thecompafly, but reveîted to the 
govemniep|t, aiid became a part of the public domain, subjpct to appro- 
priation ipy the first légal applicant. 

Thèse cases are, in thejudgment of this court, conclnsive agaiqst the 
contention that the lands hère in dispute became part ôf the place lands 
bf the Centïkl road, after thégïant for the benefit bf the othér road had 
been fihally adjusted witl^| the Oiasàia, Company, ajjà satisfied with ôther 
itinds'. ■' ;,,, ', , '■ 1 / '•.' . ',f^' ■ ' ■ ,,,. 

; It remaînsto consider the, daim of the plaintiff, -baised upon the agree- 
rneot between.it and '1iieÇ)idâha.iGompàQy:ànd the deed of release by 
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the latt^'to the fonûer comi^Uaj^ Although the lands in dispute W6re 
withdratvn from sale orlocatîolîïôï'tïie benefitof the Bayfield branch bf 
the Onbivha Company, and althptilgh thè orders of withdrawal were in 
force atthe date of the executioa- of the above agreement and deed of re- 
lease, we cannot see that thé Omaba Cpmpany had any légal Interest in 
theae laiidS'Which atthe date of that agreement and deed could hâve 
beeh transferred by it to the Oén1a«l Company. When the agreement 
and'deed were made, the lândsifi' dispute had not been specially selected 
àhd sët àpàrt for the purppsebf^pplying déficiences în thé place lîmits 
of tjiè Bàyfîeld road. Ilntil 90 selected and set apart with the approval 
iof the lai;d department, Itljey rémained, jn the: fuJJest légal sensé, the 
properfy of the United States. In Bamey v. RaUroad Co., 117 U. S. 
228, 292, 6 Sup. Gt. Rep. 654, thecouy^^aid: . 

"in the ôonstruction of iand-grant acts in aid of railroada, there is a well- 
establisbed distinction observed between <gr<anted lands' and 'indemnity 
lands.'' The former are ttaose fallihg Withiti thé limits sp'ecially designated, 
and the title towhich attaches, wlien thé lands are locatèd, *iy an approved 
and accëpted survey of the line<of'the road filed in the lànd department as of 
the date of the act of congress. 'The latter are those laiids selected in lieu of 
parcels lest by^ pré vieiis disposition ôr réservation for other pnrposes, and the 
title to wliicta àoiSrues only fïotn the timé of tbeir sélection." 

So in Siç^çs/C^y, etc., R. Ùft. y, Chicago, etc., Ry. Co., 117 U. S. 406, 
408, 6Sup. Ct.iRep. 790:: J ,* 

"No title to inderanity lands was vested until a sélection was made by 
which they were,pointed ont and.a»;ertaiQe(|l, and the sélection made approved 
by the secretàry'or the interior." 

The same view was recently expr^ssed in Wigamgm Cent. R. Co. v. Priée 
Co., 138 U.S. 496, 613, 10 Sup^Ct. Rep. 341, whereone of the questions 
was a8:.to the.right of thestiite of Wisconsin to tax, as against a railroad 
Company, certain lands within indeinnity limits, that had been selected 
and reported tothe secretary of the ipterior to be taken in lieu of lands 
lost: in the conapany's place liniits. But at the time the tax was assessed, 
that officer had, not approved such sélection. It was held that the ap- 
proval of the secretary was essentiai to the efficiency of the sélections, 
apd to give to tiie company any title to the lancés selected. After ob- 
seryîng that hjs action was judiçial, not ministerial, the court said: 

;"He £the secretary] was required tOi détermine, in the first place, whether 
there were any deflciencies in the land grànted tothe çoinpany which were 
to be siippliéd ïrom indemnity lancls; and, in the second place, whether the 
particular inderiiliity lands selected could be properly taken for those défl- 
cieneies. In order to reach a proper conclusion on thèse two questions, he 
had also to inquire and détermine whether any laiida in the place limits havè 
been previously dlaposed of by thégovernment, or Wliether any pre-emption 
or homestead rights had attached, ^before tlie Une of the road was deBnitely 
fixed. There coiild bejio indemnity nnless a loss was wtablished, * * * 
TJntil thésetéçitJops were approved, there were no sè(ections in faut, only pre- 
liSninâry prôcielédiTigS taken fbr that i)urpose; and thé indemnity lands ré- 
mai ned unaffected in their title. Until then the lands which might be takeh 
as indemnity Were incapable of identification. The proposed sélections re- 
mained.theproperty ofthe United States. The government was, indeed, un- 
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der a promise to give the company Indemnily lands in lieu of what might be 
lost by the causes mentioned. But such promise passed no title, and, until 
it was executed, created no légal interest whicii could be ent'orced by the 
courts." 

It résulta from thèse cases tbat thé agreement between the Omaha. 
Company and the Central Company that the lands in dispute should, as 
between those companies, belong to the latter corporation, had no effect 
whatever upon the title ci" right of property 6f the United States. If at 
that time the lands had been actually set apart for the Bayfield road by 
approved sélections, to supply ascertained déficiences in the place lindts 
of that road, a différent question would hâve been presented for déter- 
mination. 

It was stated at the bar that the décision ofthis case, and of two otber 
cases in ejectment, tried at the same time, and depending upoE the same 
facts, would indirectly affect the title to large tracts of land, in the same 
situation as the particul'ar lands hère in dispute, and which bave béen 
heretofore sold, in good faith, by the Central Company, to bonajîde pur- 
chasers, in the belief that they were embraced in the grant contained in 
the third section of the aot of May 5, 1864, and not excluded from. the 
opération of that açt by thesixth section relating to lands reserved to tho 
United States; and that a décision in favor of the défendant in the prés- 
ent case would produce great confusion and trouble ^^mong such pu r- 
chasers. In view of this statement, the court bas felt it to be its duty 
to embody in this opinion ail the material facts shown in évidence, and 
to Btate fuUy the grounds upon Which its conclusion rests. That con- 
clusion is: 

That the lands in dispute were not granted by the United States for 
the benefit of the road mentioned in the third section of the act of May 
.5, 1864, and that the grant in the first section of the act of 1856 for the 
benefit of the railroad, beginning at a point on the Une from the St. Croix 
river or lake to the west end of Lake Superior, and extending to Bayr 
field, having been fuUy adjusted by the United States with the only com- 
pany that was entitled to the benefit of such last-uamed grant, the lands 
in dispute became a part of the public domain, in ^artue of the orderS 
subsequently made by the secretery of the interior, and were thereafter 
open to entry under the homestead and pre-emption laws of the United 
States. / 

It is ordered that the verdict heretofore returned by the jury in this 
case be set aside, and a new trial awarded. 

Judge BuNN authorizes me to annoUnce bis concurrence in the views 
herein expressed. 

Similar orders were made at the same time in Wisconsin Central Railroad 
Company v. L. P. Lentz and Wisconsin Central Railroad Co. v. Edward 
Békken, which were cases in ejectment, and involved the same questions. 
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(OircuU Court, N. D. lUinols. AprU 21, 1890.) 

PATBWTS FOB IinriOTRONS— IînriHNaBMB»TT-Pl.EADIirO. . i 

Defeûclatttis'an'swyrto bblllCharglngtlie infriûgement bi (Joinplâlnant's patent 
for maklagloU-caUs alleged that the cabs t^ere made in accordance with a patent is- 
' ; sned 30 days b^fp^çthatof <^inplaio&Dt, and aâmjtted that the flr^t claim of com- 
plainânt'â patent -wa^ siibilâï- tô thé flrat patent. Tlië cân^e ivas "tiéB.rà. on tbe bill, 
. answer, and replioatioB. J9eld,tbat ttie admission of Infrïngement was complète, 
and qwstJbe takço as tr^e, aqd tbç alArn^atire avermeuts avoidisg the efCect oî tbe 
admisstotiarabf boavaU'vrittioutprOOÏ; -._ 

In Equity. 

'Bannin^iBawnimg &.Payon,îotAQÎeais,n\s. 

Blodgetï, Je -^ Thîs isa bill in equity ohai^ing défendants wîth the 
infringement^ of letters patent No. 387,426j granted Aogust 7, 1888, to 
thecomplainànt for an oil-can, and praylng for aniinjùnction and an àc- 
counting l'or profits and damages. Défendants ansWered,admittingthe 
issue bf the lettera patent în question to complàinanti as alleged in the* 
billj,but insisted on proof as to whBther complainant was the original 
and first inventorof tbe itaprovement described and claimed in the pat- 
ent:^ Défendrais alsoibyitheiratnswer, denied that they were, at the 
timeof making snch answer, engagea- in* nianufacturing'or selling any 
oil-oates Which contained orembodied the invention deseribéd and claimed 
iû the patent. Défendants further, by their answer, admitted that they 
had, beforé making sti0}i aksWer, manufasetured and sold'887 caùs, made 
Bubstantially in accordance with letters patent No. 886,439, dated July 
17| 1888, iihâ as to sttoh dans défendants adtnitted that they cohtained 
the fèatttrea and combinàtions described in the first ckim of ooniplain- 
ant'6 patenté Complainant filed a rèplicàtion to thië' answer^ and the 
suit WJks broiaght to hèaring tipon the bill, answer, and' replication, and 
a stipulation tb the effëot that complainant might, upon the hearing, 
introduce ih évidence an brdinary printed patept^office copy of complain- 
ant's patent, drawings, aûd specificationsi instead of the original, or a 
cerlifléd Oôpy thereof, and on the hearlng complainant exhibited an of- 
fice co'py of his patent, which was duly received and considered in evi- 

deiice. ■■; '■■''■""■ ^- '■ ' ' '"■■' 

The production of a copy of thé patent in évidence, under the stipula- 
lion;! Ihinkraises the presumption that complainant was the first in- 
venter ofthe de vice thereby patented; and so much of the answer as dé- 
nies the allégation of the bill. that défendants are now engaged in manu- 
fàcturiil^ iîanà, in violatiôç' of cpinplàinânt'i patent is, I thiiik, responsîve 
fo tjfie biljf,;fîid ™ùsrthçr^^ 

I now cotae to the considération of the éffect of the admission in the 
answer of the manufacture of the 837 cans. This answer admits, in éf- 
fect, that défendants hâve made 837 cans which contain the features of 
the first claim of the complainant's patent; but défendants insist that 
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said cans were made in accordance with the spécifications of a patent 20 
days pridr io date to thé oomplainant's patent.' This is équivalent to 
saying to complainant, by the answer, "I infringed the first claim of 
your patent, but wasjùstîfiediâ doing so, bècause yotiï patent is antici- 
pated by an older patent, and therefore void." 

The admission of infringement is complète. The pleading or sietting 
up of an oldèr patent was hew matter, which the défendants were bbund 
to prove, if they are ta bé protectedby it; and the inei*e statement of the 
défendants that such older patent exists, and that it describes the com- 
plainant's oil-can isnot sufficient. The older patent should hâve been 
put in évidence, so that the court might deternjiine Whether it so far de- 
scribed oomplainant's device as to deteat his patent, ; Possibly it might 
appear from the dates of the applications for the t^io patents that the 
one last issued was in fact first applied for, or the complainant, on the 
introduction of the older patent, might hâve shown by the proof thathe 
was the first to make the invention, and hence eiîtitled to'the device cov- 
ored by the first claim as against one claiming protection from a patent 
aider in date. The law in regard to the elfect of admissions in the an- 
swer when a replication is filed is, I think, that so much of the anâwer 
a& is directly responsive to the charges in the bill is to be taken as true; 
but any new matter pleaded by way of défense to the charges admitted 
to be true is afiirmative matter, which the défendant is bound to prove 
where a replication is filed. In Daniells' Chancery Practice, (Perk. 4th 
Amer. Ed. vol. 1, p. 844; note 7,) it is sâid: 

" Where, however, the answer of the défendant is not responsive to the biH, 
or sets up affirmative allégations of new matter, not stated or inquired of in 
thé billj in opposition to, or in avoidance of, the plaintifE's demand, and is rè- 
plied to, the answer Is of rio aVail in respect to such allégations, and the de- 
fendant is as much bound to estàblish the allégations so made by independ- 
ent testiniony as plaintift is to sustain his bill. * • • But when thetase 
is beard upon a bill and answer alone, the answer must be taken as true^ 
whether responsive to the biil or not." 

So also in McDonald v. McDonald, 16 Vt. 630, it is said: 

"A fact «Ueged in the bill and admitted in the ansWer is established, but 

every fact alleged in the answer in avuidance of such fact must be proved 

llke the bill, if the answer is traversed. " 

And in Wàkeman v. Graver, 4 Paige, 23, it is said: 
"Where a replication has been filed, allégations in the answer not responsive 
to anytfaing in tlie bill cannot beneiit the défendant at the bearing." 

There wili, then, be a decree for the complainant, and a référence to 
a master to ascertain and report as to the profits and damages complain- 
ant is entitled to from the manufacture of the 837 iniringing cans which 
défendants admit they bave made. 
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Cbeamebt Package Manuf'q Co. v. Eloin Co-op. Bdtteb Tob Co. 

(Circui* Court, Jfi JD. JHinoI». July 81, 189a). 

L Patents fob Inventions— No-vbltt. ' 

Lettors patent No. 294,764, {rranted Uarch 11, 1884, to Matthew Corcoran, for • 
"mactalDe for trussing tubs, " ace >ot vold forwant of patentable noyelty, as the 
ctimbination, conslstineof recessed atandards. with truss-hoops, removable bottom, 
and driving weight, is new, though it» constituent éléments bad long been in use. 

S. Samb— Infrutqmmnt— Equiv-iXESTS. 

CMm â of letters patent No. 394,704, granted March 11, 18S4, to Uatthew Corcoran, 
for «"machine for trusslng tubs^coverlngacombination of recessed standards, 
with truss-hoops, removable bottoin, and driving weight, is infringed by letters 
patent No. 856,317, grahtéft Janiiàry 18, 1887, to F. W. Ulrich, for the sàme kind of 
Inachine, wbereln thedevlce is a'recessed iron pot, with removable bottom and 
truss-hoops placed in the recesses, as the latter device is simply au équivalent of 
the former. 

In Equity. 

MancÛMn d Word, îoTeomp\é.m«ai. 

Jame» Ooleman and John 0. EUiott, for défendant. 

Blodgett J. This is a bill in equity seeking an injunction and ao- 
counting by reason of the alleged infringement of patent No. 294,764, 
granted March 11, 1884, to Matthew Corcoran, fora "machine for truss- 
ing tubs." The patentée describes his invention in the spécification as 
foUows: 

"My invention has référence to Improvements in machinery for trussing or 
setting uptubs, having more, spécial ,refe|'ence to the tpanufacture of butter- 
tubs, which latter are now in great dejoaand as a means for packlng, preserv- 
iijg, and trànsporting butter. Suçb. içiiproyements consist mainiy in novet 
médian i8ni;f^rfluppoi;ting the trqs^boops horizontaily, at proper distances 
above eachothet' tp receiye tbe,8ta,ved,i and the employaient of a drop- weight 
to torce the staves into such truss-hoops while the latter are supported in cer-, 
tain relative positions." .| 

The device covered by the patent oonsists of three standards placed àt 
equal distances apart in theperiphierjr of a circle, and in the inner faces 
of which reeesses are formed for; the truss-hoops to rest upon. Thèse 
ieeesses i*ecede from each other so that the upper ones hold the larger- 
sized truss-hoops, as the tub is trussed small ends dowhwards. Thèse 
recesses are so arranged as ito hold the truss-hoops in, place, and below 
thèse receasepj; œarked "1" in the drawings, is another recess, marked 
"2" in the drawings, for holding a removable bottom to the machine, 
(•piere is also a drop-bottom, tha^; is, a bottom whiçh is hung upon a 
jj^yer, and ep arranged as that by pp action of the foot vpon a treadle it 
may be pressed upwardto hipld, the ; ends of the staves while they are be- 
ing put in place. After thie staves are prpperly arrangçd, a weight sus- 
pend ed over the machine is dropped upon the upper ends of the staves 
for the purpose of driving the staves to place. The patentée then de- 
scribes the opération of his machine as follows: 

"The operator places bis foot on the outer end of the lever, bringing' such 
end down upon the floor, and by the same motion forcing the movable bottom 
up against the under edge of the lower truss-hoop, the truss-hoops having 
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been placed in their several positions in the recesses, 1. The slaves are tiien 
placed witliin the truss-hoops around the entire inner circumference ot the 
latter. The upper edge of the lower truss-hoop is provided on its upper edge 
with an inward bevel to assist in guiding the lower ends of the staves itito 
proper position. The operator's fo6t is then withdrawn from the lever, and 
the bottom thereby drops slightly away from the lower truss-hoop. The drop- 
weight is then permitted lo fall upon the upper ends of the staves, forcing 
the latter tightly into such trûss-hoops." 

Infringement is insisted upon only as to the second claim of the pat- 
ent, which is: 

" (2) Thé combination of the standards. A, provided with recessess, 1 and 
2, on the inner faces tbereof , the truss-hoops, B, fltted to rest in such recesses, 
1, the reonovable bottom, I, fitted to rest in such recesses, 2, the weight. G, 
arrangea to be suspended over and dropped upon the upper ends of the staves, 
C, within such hoops, and the rope, II, substantially as shown, and for the 
purposè specifled." 

The défenses insisted upon are (1) want of patentable novelty; (2) 
that défendants do net infringe. It will be noticed that the claim in 
question is solely for a combination of éléments. It is not insisted that 
any of thèse éléments are new, but that the combination is new, and, al- 
though the défendants hâve introduced a large number of patents, cover- 
ing the whole.field of construction and trussings of barrels by machinery , 
I do not find in this mass pf testimony any such combination as is shown 
in the complainant's patent. There is proof in the record of vertical 
standards to hold the truss-hoops and of bottonis to reeeive the ends of 
the staves, but the proof fails to show a combination of recessed stand- 
ards with the truss-hoops and the removable bottom and the driving 
weight, as claimed in this patent. It is also urged by the défendants' 
counsel that the bottom, I, provided for in the patent, is not removable, 
and that it cannot be takeh out or placed into the recesses, 2, and that 
hence the claim is inoperative. This is manifestly a mistake of fact, as 
the drawings clearly show that the bottom, I, may be removed, and the 
spécifications: state that after the tub bas been fired "the bottom, D, is 
reTïioy.ed and the bottom, I, is placed in the lower recesses, 2." No rea- 
son is perceived, either from the spécifications or the drawings, why this 
bottom, I, may not be placed in thèse recesses, 2, and removed there- 
from, as it, is not necessary that it shall fit snugly into thèse recesses, but 
play eriotigh may be given it to allow of sufîicient tipping to put the 
plate into and take it out of the recesses, and, inasmuch as the directions 
fôr use of the device require the bottom, I,to be placed in those recesses 
for the final process of tightening the truss-hoops, any person construct- 
ing the machine would provide room for taking out and putting in the 
bottom, I, from thèse recesses. Not finding in the proofs any anticipa- 
tion of the combination covered by this second claim, and the utility of 
the machine being abundantly shown, from the fact that it has gone 
widely into use, and that the défendants in fact ijse it in substantially 
the form of the patent, I must find that the défense of want of patent- 
able, novelty is not sustained. 

As tO;tbe. question of infringement it is conceded that the défendants 
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are inanufaç|uiing biitteMlibS' wifh a machine' coristructed'âul>stadtially 
after tW 4%^'çti6n8 ai^ fpeciflcaWônè^^ 

Januaty 18,' 1887 » to l'.W. Ulrich, , phd there.càn ,be, do dôubt frpra ap 
inspection of Ulrich's drawmgs and s^pecifications that the principle pf 
the coniplainant's machiné bas been adopted in the^îrawings of that mar 
chiné. It is true that'the Ulrich machine, insteàd of havihg three re- 
cessed standards to support the truss-hbôps in a horizontal position has an 
ironpotjowith recesses or rësts, within which the tnjss-ho-îps are placed; 
but this iron pot in no way différa in its opération from the aomplainant's 
frame or standards. The drawings of the Ulrich, patent would seem to in- 
dioatei that the bottom Of the tub is solid or intégral with its sides, but 
the pïoof Sh^ws that thè machines uëed by the défendant and which are 
claîiïië^ të' bé Ulrich Qjaçhines, haVe' no bottdni, àiid thât'â removable 
bbttohi'isïlsed the samé as is provided for in the complàinant's machine, 
80 that I see no escape for the défendant upon the issue of non-infringe- 
ment.' The pot with the bottom riemwed is certainly nôthing but the 
équivaleiït pf the complàinant's recessèd standards for supporting the 
truss-hopps, and, as undOUbtôdly thé défendant has found in practical 
workiflg that a removable bbttom is neéessary to the suecessful use of the 
devîë©,ihey hâve removéd' the bottôm, and thereby rnore fuUy conformed 
to thé construction of an operativé machine ùnder the complàinant's pat- 
ent. For'these reasons I flnd that the défendants hâve infringed, as 
charged 'in ihè Mil of comfplaint, and a decree may hé eiitered aecord- 
ingly,ivith a référence to a master to inquire as to the damages. 



Westinghouse r>. Cabpeotsb. 

' tCircuU Court, s. D. I&wa. June 39, 1888.) 

Patbkts Foui tSVBî^ioiï— Expiration op ^erm. 

After a patent, the infringem'ent of wbtcb has been enjolned, «xplres, the injnnc- 
tion will oe disaolved without referencç to such articles as were manfactured while 
the patent was alive. Thâ patentée may recover damages for Buoh acts of inf ringe- 
ment. ■■,;'■" >'■:.■' 

In Equity. On motion to dissolve ihjunction. 

/Bill by George Westinghouse agaihst J. FairchUd Carpenter for the 
infringemént bf complàinant's patent. 

/. SnawdJèn Bell, Nathanid Erench,QeoTge H. Ohiisty, and WHliam Bakemeli, 
for complàinant. 

JSannmflf <fc jBanmn^f, for défendant. 

Before MilLee, Justice, and Love, J, 

MiLtÉB, Justice. We are of thé opinion that the tnotîon ought to be 
granted. Thé attorney for the plaintiff practically concèdes from the 
décisions bf thé courts on that subject that the motion to dissolve the in- 
junction shoiuld'be granted on aCcount bf the expiration of the patent 
which expired a few days ago with the expiration of a prior English pat- 
ent. Hé, hbwëvér, insista that thé injunction should be oontinued as 
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to tbe.tise and Sale ôf those articles whi6h were manufactured aiid sold 
•v(rhile the patent was alive^ the manufacture of which was an infringement 
of this patMit; that ihe should hâve thebenefit of having forbidden them 
while the patent was in existence; and that the injunction should be 
continued as tothesellingoriusingof those manufactures, notwithstanding 
the expiration of the patent. We are of the opinion that with the ex- 
piration of his patent the plaintiffs right to forbid anybody to make, 
sell, or use the articles to which this invention refers expires. Hië 
monopoly is continued for 17 years by law, or whatever period the la# 
alloi^ys his patent to run. That monopoly isagainstthe making, selling, 
or using of çuch articles. He bas the benefit of that monopoly, andhas 
had that beoefit with regard to those articles in which he now asksto be 
further; protected. He may recover the damages he bas sustained, in 
this suit, which is still périding in this court. He may recover for the 
damages which Were inflicted before the injunction was broiïght. And 
he stiU asks .that the court shall enjoin the sale and use of those articles 
for which heexpeojts to get damages. Speaking for myself j^^-^and also for 
Judge liOVE,— I do not helieve that is the true doctrine on tliis subjeet. 
There are some particujar eircumstances showing that the use of this 
patented article was an experiment to see whether it coiild be nsed suc- 
cessfully in thiscountry ; and, under ail the eircumstances, we are dis- 
inclined toL,make any mpdi&cation of the motion to disçdve the injunc- 
tion, bu^ dissolve it absolutely* 



Th^e GuLF Stbeam.' 

The Knighi. 

ÎSVAXD & Seaboard GoastiNq Co. t. The Gdlp Stbeam. 

(District Oomt, s. D. Nev) York. Qotober 84» 1S90.) 

OoiMBlOS—ST|tAM-VB8SBi.8GB088iNa— Change of Cou^sb— Dnjx *ç Stop andBa.cs.: 

Tbe'Btèatn-ship E., on & course of N. E. by N., y^ N., made the green light of the 

steam-ship B.S. about hait a point off her ownjport bûw, àn'd thëreupon pdrted her 

bel^. The ,G. 8.,, on a oours&of S. by W., gf w., made both qolored lights of the 

' K. hàlf a point un her étàrboard bow. She thereupon starboarded, anâ ran 

nntil she shut ont the red light, but soon af 1er it reappeared^ when the G.- B. ' halrd 

a-starb<iarded, but co;ilision occurred soon after. ' Neither vessel.at any time slaokénçd 

éaeei. Bèld, that the vessels were on orossing courses, and, under article IÇ of 

the collision rules, it was the duty of the G. S. to keep ôutctf tbe Way, and bi thé 

K. to hold her course. Thé; latter's swing to starboard wft? therefore a fault eon- 

tribnting to the collision ; and, as the reappearance of tbe red. lights of the ]g^. fihould 

. hâve shown to the G. S. that thei-e was dangrer of collision by the starboâra swing 

.of the K., it was the duty of the Q. S. thereupon, under article 18, to stop ând baek ;i 

and for ner failure so to do she also was in fault. The damages were therefore 

divided. ' 

In Adikiij«lty. Suit for damages occàsipned by collision betw^en tbe 
steam-ships Gulf Stream àhd Kriight. 

Oto^Jiife 0r(]^, forlîbélànts. ' 

"BMfeBîirar'ïl^dVfbr'daîbQàhls. i/u 

>Beported bjr Kdward G. Benedict, Es^., ot the New York bar. 
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î.ï,E(BOWNj J. In thîs case thetwo steamers weregoîngîn neàrly opposite . 
direetidoia^ differing therefrom by not more than three-fourths of à point, 
the llnight going N. E. byN., i N.; the Gulf Stveara S. by W., î W. 
The vessels niade. each other's lights when several miles distant. The 
JKnight made the green light of the Gulf Stream about half a point off 
her own port bow, and ported her helm, and she did not see the red 
light of the Gijlf Streaiii at ail. The Gulf Stream firstsaw, about half 
a point on her starboard bow, both colored lights of the Knight. She 
theii chang«d her coulrse one point to port, and ran some distance until 
she shut out the réd: light for a short time; but soon after the red light 
agaitiappeared, along with the greea, when she hard a-starboarded, and 
the collision occurrèd shortly after. The Knight wasall the timeportirig 
her. wh^el, until ;at the collision she headed about E. by N. When she 
ported:, she gave a signal of one whistle, which was not heard by the 
Gulf Stream. Neither vessel stopped, nôr even slowed herengine. Un- 
der article 15 of the new rules of navigation, thèse vessels were on cross- 
ing courses; as respects the Knight, because she saw only the other's 
green light; and as' respects the- Gtflf Stream, because the two colored 
lights were not seeà qhèad, but from half a point to a point and a half 
on hér own starboaïd bow, for a considérable time before'slny risk of col- 
lision commenced, so that she showed to the Knight only hér own 
green light. By articles 16 and 22^ therefore, it Wfls the duty of the 
Gulf Stream to keep out of the way, and of the Khight to keep her 
course. The Knight disobeyed this rule by porting. This manifestly 
contributed to bring about the collision, and she is, on that ground, in 
fault. It seems to me equally clear that the Gulf Stream was also in 
faultin not observing the eighteenth article^ which, under the above cir- 
cumstances, required her to slacken her speed or to stop and reverse when 
they approached near each other. The Gulf Stream, when at a considér- 
able distance,'^ had içhanged. her course one point to port, «o as to bring 
the Knight about a point and a half on her starboard bow. As the ves- 
sels approached each other, and the Knight had broaldèned off consider- 
ably upon thé starboard bow, she agâin showed to thé Gulf Stream her 
red light, as well as hér green light as before. This was the clearest 
possible évidence that a collision Wa?( threatened through the failure of 
the Knight; to keep her course, and that she was endeavoring to cross 
the bow of the Gulf Stréàm. The ofiScer in charge so understood it. 
It was his duty, und,ex such circumstances, by article 18, to stop and 
back. Thère was ample opportunity to avoid collision by doiïig this 
after the qÇlùrsèof the Knight was évident, as is shown both by the di- 
rect testimony, and by the further swing of three to four -points by the 
Gulf Stream before collision. Instead of observing this duty, the Gulf 
Stream put her helm hard a-starboard, and cpntinued on with unabated 
épeed until-' thé vësselssfriiûk. Both must therefore be held in fenlt, 
(The iîWma, 28 Fed. Rep. 249; Tfiis Éfiedive, L. R. 6 Àpp. Cas. 876; 
2%« Béryl, 9 Prob. Div. 187, 142; 2%e Aurania, 29 Fed. Rep. Ï24,)and 
the damages and costs divided. 
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BosTwicK V. American Finance Co. 

(,Cir<mU C(mrt, 8. D. New York. November 12, 1890.) 

Fbdebai, Courts— Jdrisdiction—Citizenship — Résidence. 

Aot Cong. Maroh 3, 1887, as amended by Act Aug. 13, 1888, provides that no civil 
suit sball be brougbt agalnst any person in any otber district tbau tbat wbereof he 
is an inbabitant; "but where the jurisdiction is founded only on the fact that the 
action is between cilizens of différent states, suit sball be brougbt only in the dis- 
trict of the résidence of either tbe plaiutifl or the défendant. " Held that, when 
the jurisdiction dépends solely on the oitizenship, plaintiff may bring the action in 
tbe district wberein be résides, without référence to the résidence of défendant, if 
he résides in a dlSerent State. 

In Equity. 

John V. Bouvier, Jr., for the complainant. 

James Parker, for the défendant. 

CoxE, J. The coraplaint allèges that the complainant is a citizen of 
this state and a résident of the city of New York; that the défendant is 
a Pennsylvania corporation; and "that its principal and only place of 
business is at the city of New York, where it transacts ail its business 
aforesaid, and not elsewhere." The action is in the nature of a creditor's 
bill, in aid of a judgment heretofore recpvered in an action in this court, 
which action Wa,s commenced by complainant in the suprême court of 
New York in November, 1888, and was removed to this court by the de- 
fendant upon the ground that défendant was a foreign corporation. The 
défendant appears and interposes a spécial plea, insisting that the court has 
no jurisdiction for the reason that the défendant is not a citizen or inhabit- 
ant of this state or found within this district. There is no proof as to the 
manner in which the défendant was brought into court, and no question 
arises as to the regularity of the service of the writ. If a question of thiS 
kind exists it should hâve been raised by motion to set aside the service. 
Eobinsan v. Stock-Yard Ce, 12 Fed. Rep. 361; Golden v. The Moming 
News, 42 Fed. Rep. 112. Nothing is now before the court but the bill 
and plea. The issue thus raised is plain and simple. Has this court 
jurisdiction of an action in which the complainant is a citizen of New 
York and a résident of this district, and the défendant a citizen of Penn- 
sylvania? It is thought that it has. The act of March 3, 1887, 
amended August 13, 1888,) provides that the circuit court sball hâve 
jurisdiction of suits at law or in equity where there is a controversy be- 
tween citizens of différent states; that no civil suit shall be brought against 
any person by any original process in any other district than that 
whereof heisan inhabitant; "but where the jurisdiction is founded only 
on the fact that the action is between citizens of différent states, suits 
sball be brought only in the district of the résidence of either the plain- 
tiff or the défendant." The parties hère are citizens of différent states, 
and the complainant is a résident of the district where the suit is brougbt. 
v.48F.no.l3 — 57 
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Nothing more îs needed. In the case of I^Wi v. RaUroad Co. , 37 Fed. 
Rep. 65, it was said : , ; 4 

"If the plaintiff in the case at bar were a citizen of this state, and a résident 
of this district, he.coald no doubt effect service on ttie défendant hère, where 
its principal oÉcé is locatëd, althougb it is a citizen of FennSylvanla, and so 
much of its railroad as is located in this state lies witbin the northern dis- 
trlct."^ ., i, ,■..., 

This langnage exactly covers the présent case. See, also, Faka v. 
Bajliway Q).,^^! î'ed, Rép, 673; éfÀort v. Railway Co., 33 Fed. Rep. 114; 
St. Loui» R. Co.y. Terre Hwuite R. Co., Id. 885; Rawley v. RaUway Go., 
là. 305; J!k»Mrti8 y. Coàî Ço., Id. 353; Bank v. Avety,Z4^ Fed. Rep. 81; 
Wihmv. Tdegrwph Co., Id. 561; HiOs v. Railway Cfe., 37 Fed. Rep. 660, 

The pleâ ia overruled. The défendant may auswer within 20 days. 



United States v. Jellioo Mountain Coke & Co al Co. d al, 
<Oirc«*it Coitrt,ar. iî» Tennessee. Ootober 13, 1890.) 

PBBUHIKABT I^IJUlfCTIOJÎS— rlM.B»Al. COMBIKATIONS. 

Wbere' thé material allégations of a bill flled by tbe TTnlted States agalnst Tarions 
coal companies, underiAct CoDg. July 2, 1S90, to enjoin tbeir combinaiion in re- 
straint pi trade, are denied by, deteiidants' affldavits, a prellminary injunction wlll 
not be grànted, as plaiàtiS givies no Indëmnifying bond in case tbe injunction 
sboald be diBBOlvedi 

In Equity. , 

This case arose on a bill flled by the United States tinder the act of 
congress approved July 2, 1890,rentitled "An act to protect trade and 
commerce againstunlawfulrestraints and monopolies.'' AU the coal com- 
panies doing business in the city of Nashville, as members of the coal 
exchange, were made parties défendant. On the preliminary hearing a 
temporary injunction wasrefused.: 

W. H. H. Miller, Atty, Gen.,, Wm. H. Tafi, Acting Atty. Gen.,and 
John RvJim, U. S. Atty. r 

Q. N. !Mnionand W, L, Qranbery, for défendants. 

. Hammond, J. This is an application for a prelimipary injunction 
only, and it appears to the court Setter to await the hearing, and détermine 
upon plengryproofof the exact facts those grave questions which hâve been 
suggested, than to décide thejaa now upon the bare statements of the bill 
which are so gênerai in their qharacter, and quite too barren of any 
avermentSiOf spécifie facts.toeOable the court to deterniine whether the 
gesneral conclusions pf faet ayiEBased are true, particularlyin view of the 
a|&davitaof.defeudants denyipgsonie of the most important of them; and 
in this view it is unnecessary tohear any counter-afiSdavits, ; The court 
ig the more inelined to this course since the bill is not tbat of a private 
citizen, complaining of an injury to him, but only by ;tihe United States 
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on behalf of the public,and în pursuance of a public pblicy of en forcing 
à récent act of congrèss to prevent combinations in restràint of trade and 
commercé. It is manifest ihatthe act is new, and this a most important 
application of it. It wbuld more injure the défendants togrant this pre- 
liminary injunction if, on the hearing, it should turn out that the case 
does not fall within the act, than it would injure the public to withhold 
the injunction until the final hearing; and the more since the United 
States gives no bond to protect the défendants against that injury, as a 
private suitor would be compelled to do. When this is the situation of 
the parties the rule is to refuse the preliminary injunction, and abide 
the hearing. 'The court réserves ail expression of dpinion on the sub- 
ject-matter of the bill until that time, as the best for ail concerned. 



Bbush EiJECTBic Co. V. Bâll Elëctbic Lioht Co. 
{CireuU, CmirU S. JD. New Yqrlt. November 8, 1890.) 

BHX IY)R I^TPRINOSMENT— DEMTniREB FOR LaOHBS. 

In a bill for Infringemeat of letters patent, alleged to hâve been Issued in 1879, 
and assigned tothe complainant in 1880, an averment of an infringement of the 
latter's rights "since the date of said patent" will be oonstrued as meauing after or 
subséquent to the date of the patent, and not eoer since that time, and the bUl is 
not subject to demurrer for lâches of complainant in assertlng bis rights. 

On Demuri-er. 

Henry A. Seymour, for complainant. 

Philip J. O'EeUly, for défendant. 

CoxE, J. This is an equity action for înfrîngement of letters patent 
granted to Charles F. Brush, Seplember 2, 1879, and now owned by the 
complainant. The action was commenced February 25, 1890. The 
usual relief is demanded. The bill allèges that the défendant hàs "since 
the date of said patent, since September 2, 1879, at New York, within 
said district," infringed upon the complainant's rights. The demurrer 
is aimed at the language quoted, the contention being that the défendant 
is there.charged with a continuous infringement siùce the. date of the 
patent, and that equity will not aid a complainant guilty of such lâches 
in asserting his rights. That the language quoted is open to the con- 
struction contended for by the défendant is not denied, but it is equally 
true that it can be so construed as to sustain the bill, and that such a 
construction is the more natural one. "Since September 2, 1879," does 
not necessarily mean ever since September 2, 1879. It may mean after, 
or subsequenÔy tO, September 2, 1879. Engraving Go. v. Hoke, 30 Fed. 
Rep. 444; Kittle v. De ffraqf, Id. 689. That the word "since" wâs used 
in the latter sénse is évident from the fact that it is alleged elsewhere in 
the bill that the patent was not assigned to the complainant until Sep- 
tember, 1880. ' It cannot be said, therefdré, that the pleader intended 
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to aver that the défendant had infringed upon the copiplainant's rigbta 
continuously since September, 1879. The complainant had no rights 
under the patent until September, 1880. The demurrer is overruled. 
The défendant bas 20 days in which to answer. 



GlabpeUi V. Northern Pao. B. Co. 
ICireuit Court, D. North Dakota. November 8, 1890.) 

1. DbobW—Mbasueb oï Damages. . 

In an action for deceit in misrepresenting the value of land sold, the meastire of 
damages under Code Dak. § 1967, (providing that the measure of damages for the 
breach of an obligation not arising f rom oontract, except where otherwise provided, 
is the amount which will oompensate for ail the détriment proximately causea 
thereby,) is the loss sustained hy reason of the f raud. Pollowing Smith y. Bolles, 
18S tr. S. 125, 10 Sup. et. Uep. 89; Atwater t. WhUeman, 41 Fed. Rep. 427. 

8. BaMB— INSTBUCTIONB. 

Xn such an action an instruction to the effect that the measure of damages is the 
différence between the actual value of the land and its value as represented by the 
vendor is réversible errofwhen itcannotbe seën byan inspection of the record 
that the jury did not follovr suoh Instruction. 
8, New Tbial— Affidavits of Juetmen. 

Affidavitsof jurors showing that they did not follow the erroneous directions of 
the court in arriving attheir verdict are inadmissible on motion for new trial, 
tbough ofCered in support of the verdict. 

At Law. On motîon for a new trial. 

This is an action brought to recover damages for deceit in the Ba!e by 
the défendant to the plaintiff of 2,240 acres of land situate in the county 
of Wells in this district. The action was tried in the territorial district 
court in and for Stutsman county, in the sixth judicial district, and a 
verdict and judgment were rendered for the plaintiff on the 26th day of 
November, 1888, for the sum of $12,609.68. A motion for a new trial 
was thereupon made by the défendant in said territorial court, which 
motion was pending on the 2d day of November, 1889, when the state 
of North Dakota was admitted into the Union. A bill of exceptions 
was settled by the judge of the court who tried the cause ou the 30th 
day of Augnst, 1889. , The property in controversy is situate within the 
said sixth judicial district as it existed under the territorial System, and 
ail of the said district is included within the boundaries of the state of 
North Dakota. Upon the admission of the state into the Union this ac- 
tion was transferred from the territorial court into this court upon the 
request of the défendant, pursuant to section 23, c. 180, (25 St. at Large, 
676,) and on the 8th day of October, 1890, the said motion for a new 
trial was brought on to be heard before this court. The plaintiff allèges 
in bis complaint, among other things, in substance, that on or about the 
Ist day of February, 1883, at Jamestown, in the county of Stutsman, 
and territory of Dakota, the défendant, the Northern Pacific Railroad 
Company, «old to thig plaintiff for a valuable considération, to-wit, the 
Bum of JJ8,960i the lands in question, described as follows, to-wit: The 
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north one-half (N. }) of section one, (1,) the south one-half (}) of sec- 
tion thirty-five, (35,) the south one-ha]f (S. }) of section fifteen (15,) 
the north one-half (N. }) of section Ihirty-one, (31,) and the north one- 
half of the south-west quarter, (N. } S. W. },) and tlie north one-half 
of the south-east quarter, (N. i S. E. i,) of section thirty-one, the south- 
west quarter (S. W. i) of section three, (3,) — ail of said lands being in 
township one hundred and forty-five (145) north, range sixty-nine (69) 
west, of the fifth principal meridian. Also ail of section twenty-three, 
(23,) in township one hundred and forty-five (146) north, range seventy 
(70) west, of the fifth principal meridian. That said sale was made to 
plaintifî at Jamestown aforesaid, he then and there acting and being rep- 
resented by S. L. Glaspell, a résident of the city of Jamestown, the 
plaintifi' being a résident at that time of the city of Chicago. That at 
the time of the sale neither this plaintiff nor the said S. L. Glaspell had 
been withîn the limits of said county of Wells, nor had seen nor had 
any knowledge of the situation, character, or quality of the lands except 
such as was imparted to them by the défendant and its agents. That 
at the time the sale took place the lands were covered with snow to such 
an extent tliat no examination thereof could be made which would hâve 
disclosed their qnality, and that the prairie in the vicinity of the lands 
was then impassable by reason of the deep snow, and that no railroaid 
was then running trains within a distance of 40 miles therefrom. That 
for the purpose of inducing plaintifi' to make the purchase of said lands, 
and prior to said purchase, défendant, through its agents, made certain 
représentations to plaintiff as to the character, quality, and situation of 
said lands, the number of settlers in this vicinity, and as to its adapta- 
bility to gênerai farming purposes, as foUows: T?hat ail of said lands 
were adapted to gênerai farming purposes; that the soil thereof consisted 
of black loam soil, from 15 inches to 2 feet in depth, with clay subsoil; 
that it was ail free from stones, sand, and gravel, except a few scattering 
surface stones; that it was of gentle rolling surface, and free from sloughs 
or water-holes; that part of it contained some good meadow land; that 
township 145, range 69, and township 145, range 70, in which said 
lands were situated, had been surveyed by the United States govern- 
ment; and that the even-numbered sections thereon, known as "Govern- 
ment Lands," were thickly settled by actual settlers residing upon and 
cultivating their lands. That, relying whoUy upon said représentations 
of défendant and its agents, and without having other knowlege of the 
character, quality, or situation of said lands, plaintiff purchased said 
lands of défendant in full faith and confidence in the truth of said rep- 
résentations so made to him. That the agents of the Company who made 
said représentations had authority to sell said lands and make said rep- 
résentations from the défendant. That said lands were not as represented 
to him. That they failed to correspond with the représentations made 
to him as hereinbefore set forth. That none of said lands were, at the 
date of the purchase and sale, or at any time, adapted to gênerai farm- 
ing purposes or any purpose of farming. That the soil thereon did not 
theu, nor at any time, cousist of black loam surface soil from 16 inches 
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to 2:;fee!t cléep, with a clayisubsoil, but, on the contraryi tbe black 
loao} Mlfflce Boil on aaid la!nd nowbere exceeds a depth of 6 inches, and 
tbat buta Bmall part of said laûd^as or îs covered wilh an)' black loam 
whaiBoevér. That said la'nds wéi-e" not free from stones, sand, or gravd, 
bu,t,.Jon the contrary, are and were almost entirely comppsed of stones, 
san^i and gravel, both uponand underthe surface, tasuchan extent as 
to mate it unfit for any purpdse of fanning or agriculture, and the greater 
ipart of eaîd lands were and are entirely unproductive of végétation. 
That it was not and is not of gentle rolling surface, and free from water- 
holes and slonghs, but brdken and hilly, and containing many sloughs 
and water-holes. That townshipS 145, range 69, and 145, range 70, 
had not been then surveyèd by Ûie United States government, and are 
not yèt BO surveyed, Thatthe even-numbered sections in said town- 
shipS» known as "Government Lands^" were not then, and are not now, 
thickly settled by actual séttlérè residing upon and cultivating their lands, 
but, on the contrary, the came, are entirely uninhabited and uncultivated. 
That said lands, at the titne of thé salé, had they been of the quality, 
charàcter, and situation as represented aforesaid by the défendant, wotild 
hâve been lOf the actual oabh value of $14,000; but the same were not 
then, nor at any time, of àny value whatever, but were and are en- 
tirely worthlesa, and. the plaintiflf bas sustained damage by reason of such 
false représentations aforesaid in the sum of $14,000, and demands judg- 
ment for that amount, with oosts. The défendant interposes a gênerai 
déniai. 

Evidence was adduced on the parts of the plaintiff and défendant tend- 
ing to prove the allégations in thecomplaint andanswer. The évidence 
on the part of the' plaintiff tends to show that the lands were of no actual 
value at the time of the sale, and that if they had been as represented 
they would bave been worthfrom $5 to$7 per acre^ On the part of the 
défendant one witness, John J. Nichole, claims to hâve examined the 
land describedjisays that it was probably. worth aboutSS per acre at the 
time of the sale. Another witness, Atkinson, on the part of the défend- 
ant, testiËed that he had examined the land in the spriug of 1882, and 
had made mémôranda, showiug the charàcter and quality of thèse lands, 
in Company with John J. Nichols. He testified, among other things, 
Bubstantially as folio ws: 

'! Question. Whendidyou inspecter examine thèse lands? Answer, In the 
flpring of 1882. Q. In company' With any other peison than yourself? A. 
Mr. NichoIs.-^John J. Nicholg. Ç. And had you made any memorànda 
showing the charàcter and quality of thèse lands as the resuit of that exam- 
ination? A. We did; yes, sir. Q. You spoke of having made some sélec- 
tions in thèse townships for yourself. How many sections had you selected 
fôr yourself from thèse townships? A. I selected 16 sections for the Com- 
pany. There was Mr. Thompson, Mr. Burdick, Mr.Smith, Mr. Decker, Mr. 
I>e Saint, and Mr. Hench, ail of Davenport, were interested with me in 
thèse. I had selected section 11. toWnëbip 145, range 69, and half of section 
1, townsbip 146, range 69. Q. Did you ad vise Mr. Glaspell during the course 
of any of thèse conversations that you had selected thèse lands from thèse 
townships? ^. I did; yes, sir. We weretalkingaboutthem. Q. Hâve you 
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examined at any tîme the north half of section 1 in township 145, range 
69? A. Tes, sir; we did. Q. State to the jury the eharacter and quality of 
the soil upon tbat section, and its gênerai contour and configuration. A. It 
is binffy, and it is eut up; tbat is, the Pipestone. I can't say whether a 
branch of the Pipestone touches a corner ofthe section; but it lays on a bluff 
somelhing like this bluff hère, north of the town, the south part of the sec- 
tion I purchased. But tlie north part was too bluiïy to suit me. Q. In 
any of the conversations whlch you had with Mr. Glaspell, about which you 
hâve testified, do yoii reraember whether you said anything to him in regard 
to this coulée running through the north half of thesection? A. It wasn't a 
coulée. The north half Of the section lies almost directly on the bluff, and the 
south half on the flat. Q. Did you advise Mr. Glaspell of that? A. I did. 
Q. What reply did he make, if any, to the information you gave him of that? 
A. I don't remember anything. I mentioned once that I thought that if the 
boom continued I raight want to buy that if it wasn't bought, as I had the 
other half, and as it was lying near Sykeston, if it wasn't taken up. Q. De- 
scribe the south half of section 35 in the same township and range. A, My 
reniembrance is of that section that the surface is a good deal bruken. The 
laiid, I think, is not hilly, but i's broken, as we found it over ihe prairie some 
places, especially near the coteaux, or where we found the soil blown oflf. I 
think there was a good deal of sucb land as that, and there was parts tbat 
had the appearaHce of tough soil. Our exaraination was in April, and we 
couldn't judge of the depth of the soil, but I judged tbat from the grass. Q. 
South half of section 15? A, I think that isbetter. Butitis — I think there was 
a coulée running through that tbat I objected to. Q. About the eharacter 
and quality of tbe soil on this land? A. The most of it I would ju Jge from 
the growth of the grass to be very good. I would take tbe soil to be very 
good upon most of section 15. I remember particularly in tbe neighborhood 
there are— 

"Mr. Nickeus. No, don't give us anything around in the neighborhood. 

"A. The north half of section 31, and the north half of the north-east quar- 
ter, and north half of the south-east quarter of section 31 of the same town- 
ship and range. There was a part of that section, if I remember ri^'htly, was 
very stony. I can't remember jiist what part it was. I think there was part 
of it, but I am not positive. Q. Gan you describe* tbe eharacter and quality 
of the north-wpst quarter of section 3 of tbe same township and range? I 
believe there is a coulée running up in that from the Pipestone; that is, in 
145-69? Ç. Yes, sir. J.. I think there is a couL'e running up. Quite a ra- 
vine running up in that section that breaks it badly. Q. Describe the ehar- 
acter and quality of section 23. 145-70. That was a tolerably level section; 
but if I remember right, from the gravel and grass I tliought tbat the soil 
was thin on that, and I think there were a good many stones on it also. Q. 
State a little more f ully what expérience you had in dealing in lands In this 
and adjolning counties, and what acquaintance you had with their value in 
the early part of the year 1883. A. Well, I had been buying and sellibg 
some lands, and had been farming to some extent, and looking at lands con- 
sidérable. Q, "What was the vaine of tlie lands per acre concerning t lie ehar- 
acter and quality of whicb you bave just testiâed in the month of February, 
1883? A, Well, I cannot put avaluationonthem. Our lands in that neigh- 
borhood we were holding — 

"Mr. Nioketis. Objected to as irrelevant, incompétent, and immaterial. 

"A. Well, I çouldn't say just what such lands were worth. Q. Supposing 
that ail of said lands were adapted to général farming purposes; that the'sbil 
thereof consisted of black loam surface soil; that it was ail free from stones, 
sand, and gravel, except a few scattering surface stones; and that it was 
gentl; rolling surface, and free from sloughs or water-holesi and that^tait of 
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itcontalried some good meadowland; supposing ail of thèse thlhgs to hâve 
been true, — what would hâve been !ta value per acre in the month of Febru- 
ary, 1883? A. I would call that pretty good land. Such land as that would 
suit me. I would say that it was worth from six to seven dollars an acre lo- 
«ated there. " 

The land was principally paid for in preferred stock of the Northern 
Pacific Railroad Company. 
S. L. Glaspell and E: W. Camp, for plaintiff. 
John 0. BuUitt, BaU & Smtih, and John. S. Watson, for défendant. 

Thomas, J., (afler stating the fads aa above.') The biU of exceptions 
States that the court charged the jury as to the measure of damages that 
if they found for the plaintiff it must be in a sum equal to the différ- 
ence between the actual vaJue of thé lands and the value of the said 
lands as they would hâve beeli had they been as represented at the tinae 
of the sale. The défendant excepted to this instruction, and now con- 
tends that it is erroneous, and was prejudicial to the, défendant. Did. 
the court give to the jury the correct rule for the measurement of dam- 
ages as applicable to the facts of this case? The action is for the recov- 
ery of damages resulting to plaintiff from alleged false and fraudulent 
représentations. The lands were wild and uncultivated, and at the time 
of the! sale there were only a few ^ettlers, if any, in the vicinity where 
this land was situated. In an action to recover damages which the plain- 
tiff had suffered by reason of the purchase of stock in a corporation 
which he was induced to purchase on the faith of false and fraudulent 
représentations made to him by the défendant, the suprême court of the 
United States, in Smith v. BoUes, 132 U. S. 125, 10 Sup. Ct. Rep. 39, 
held that the measure of damages is the loss which the plaintiff siis- 
tained by reason of suoh représentations, such as the amount which he 
paid out, and interest, ând ail outlays legitimately attributable to the 
defendant's fraudulent conduct, but it does not include the expected fruits 
of an unrealized spéculation. The rule thus enuneiated by the su- 
prême court is binding on this court if applicable to the facts of this 
case. Çounsel for the plaintiff contends that the rule laid down in Smith 
V. BoUes, supra, applies only to the purchase of personal property of a 
spéculative character, and that it does not apply to the purchase of land 
induced by fraud, and refers to Hume v. Walton, 117 111. 130, 141, 7 N. 
E. Rep. 100, 103, which is.one of the cases cited by Chief Justice Pdl- 
LER in Smith v. Balles, on page 130 of the opinion. In that case the su- 
prême court of Illinois states that "where the sale of land is made by false 
and fraudulent représentations as to its value, quality, or condition, the 
measure of damages in any action by the purchaser is the différence ber 
tween the actual value of the land and its value as represented to be at 
the time of the sale." But that question wàs not involved in the case, 
and it was unnecessary to give the rule of damages on the sale of land 
induced by fraud. It a,ppears in that case that the party procured a 
loan of $2,000 through fraud and deceit upon représentations that the 
security was good, the security being land, when as a matter of fact it 
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was worthless. The court held that the actual loss to the party was the 
amount he had borrowed, with interest thereon while he was kept ont 
of the possession of it. The court say, on page 135 of the opinion. 
"We think the true measure of damages in this case was the amount of 
such loss, to-wit, $2,000, and interest." In the opinion in Smith v. 
BoUes is cited also the case of Orater v. Binninger, 33 N. J. Law, 513, and 
it will be found in that case that the New Jersey court laid down an en- 
tirely différent rule as to the mcisure of damages on the sale of lands 
induced by fraud. Courts hâve sometimes made a distinction as to the 
rule of damages in the sale of personal property and real property when 
effected or induced by fraud and false représentations, but the suprême 
court of the United States, in Smith v. BoUes, seem to bave laid down a 
rule applicable to the measure of damages in the sale of both classes of 
property coming within the Une of facts applicable to that case. Judge 
Shiras bas applied this rule in the case of the sale of pine lands, in- 
duced by false and fraudulent représentations. Atwater v. WhUeman, Al 
Fed. Eep. 427. The statute of this state, (section 1967,) which was in 
force also in theterritory of Dakota at the time of the trial of this action, 
and for a long time prior thereto, is declaratory of the common-law rule 
as to the measure of damages as enunciated, explained, and applied in 
Smith V. BoUea. It reads as foUows: 

"For a breach of an obligation, net arising from con tract, the measure et 
damages, except wliere otlierwise expreasly provided by this Code, is the 
amount which will corapensate for ail the détriment proximately cansed 
thereby, whether it could bave been anticipated or not." 

The latter part of the section "whether it could bave been anticipated 
or not" is new, but as there is no question of remote damages in this 
case it is not necessary to attempt to define the meaning of thèse words. 
The balance of the section, as I hâve stated, is declaratory of the com- 
mon law. Fairbanks v, Williams, 58 Cal, 241, 242; 2 Greenl. Ev. § 256; 
W(dra;lh v. Redfidd, 11 Barb. 368-371. Upon this statute and the cases 
of Smith V. Bolles and Atwater v. Whiteman, supra, I am of the opinion 
that the court, upon the trial of this action, should bave instrncted the 
jury that if they found for the plaintiff upon the other issues that as to 
the measure of damages they should find the cash value of the land in 
the condition it actually was at the time of the sale, and deduct such 
value from the sum of money invested by the plaintiff in the land, and 
that différence, with interest added, in the discrétion of the jury, would 
be the proper amount which the plaintiff was entitled to recover. It 
follows that the instruction given by the court as to the measure of dam- 
ages was erroneous, for which error a new trial must be granted, unless 
it appears that the error was harmless, and worked no iujury to the de- 
fendant. 

It is apparent that the case was tried by both parties upon the theory 
that the rule for the measure of damages as given by the court was the 
correct rule, and it must be presumed that the jury followed the instruc- 
tions of the court, and applied the rule given in making up and return- 
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ing their : verdîct. Thé jury were the judges of thé'credibility of the 
•witneases and of the weight of the évidence. They wère instructed in 
feot:tl(at if they found for the plaintiff they should iind the actual value 
bf ithe ppoperty at the time of the saie, ànd also that they should find 
what the value would hâve been if it had been as represented, and the 
dififërëhèe'would be the correct measure of damages^ The évidence 
tended- îto Bhow on the part of the plaintiff that the lands were of no 
value Whatever, but that they would hâve been worth from $5 to $7 per 
acre if they: bad been as represented. The évidence on the part of the 
défendant,; giyea by the witness Atkinson, was to the effect that they 
wére of soiae value, or, in other words, the jury were at liberty to find 
from his évidence that the lands were of some Value. The witness 
Nichols itestified that they wère worth about $3 per acre. Can this court 
deteJxnine froitx the évidence or from the rebord whether the jury adopted 
the «videncei pf the defendant's witnèsses as to the actual value at the 
tîme of thè sale, or whether they adopted the theory of the plaintiff's 
witnessès that they were of no valuie whateverî Can the court legiti- 
mately ' find fiom the évidence, or from the record, sent to this court, 
whethei*1:hejuryadopted the theory of defendant's witneeses, and placed 
,the> aiutjiial vtdue of thèse lands at $3 per acre at the time of the sale, and 
adopted the theory of plaintiff's witnèsses that they. would hâve been 
worth $7; pi^ a9i;e if they had been as rpprgsented, that beipg the highest 
iBiim ; plaoeà by pWntiif 's witnèsses, upon said , lands if they had been 
as repre&e&ted^ ai^d allowed the plaintiff the différence of ^4 per acre, 
and ilitérest thereoh, or ■frhether the jury adopted the theory that the 
lands were of no value at the time of the sale, and found that they 
would' hàvé bèén worth $4 per acre if they had l^eh as represented, a 
sumlo^éiithàti âiiy of plaintiff's witnèsses had placed oh tHeland, and 
aâded ihtét^stto this sùm of $4 per acre? The resuit ûr the artiount of 
the verclièt virdtÛd ha,ve been the same in either casèi J think it clear 
that thiàboùftèannot détermine that question frbm thé évidence or the 
record riow beforè it. It must go outside of the record, if at ail, to dé- 
termine dû what basis the jury figured, or what rùle of calculation they 
resorted to in détèrmining their verdict. It would seem that the jury 
would réaàônably infer from the comparison of ail the évidence that 
the lànds' ai 'thé time of the sale wère of some value. It is notorious 
that thé lands bf the Northern Pacific Railroad Côinpàny were sought 
after and T^t'éi-é i-eadily sold in the markèt at and prior to that time at 
reasonable prîces. It is possible also that if the casé had been tried up- 
bn the dorfèct theory as to the measure of damages, the value of thè pre- 
ferred stock w'ithWhich the lands in question Were principally paid for 
iiiight hâve' been a subject of inquiry on the trial, or may upon a new 
trial be inquitèd into for the purpose of ascertaîning thé loss sustained 
by the plaintiff. It is impossible for this court to say, from ail the évi- 
dence, that^â verdict upon a new trial wîll be the sanie, ot substantially 
the same. lii' iïftoato* v. Whiteman, mpra, ihe court ■sùstainèd the ver- 
dict, and réfuSéd' to gràht a new trial, iiotwithstandihg the jury had been 
erroneously iilsËi'iictèd aà to the measure of damages, fur the reasou that 
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a spécial verdict, in addition to the gênerai verdict, hâd been found by 
thejury. On page 428 of the opinion Judge Shieas says: 

"The gênerai verdict was as follows: ' We, the jury, find a verdict for the 
plaintifE for $4,924.62, with interest at the rate of 7 per cent, from November 
15, 1882, to January 7, 1890, amounting to $2,417.90, whieh, added to the 
last-named araount, makes a total of $7,342.50.' In answer to spécifie ques- 
tions subinitted the jury found that the fair cash value of the land at the 
time of the sale was $1.25 per acre, and that if the land had, at the lime of 
the sale, been equal in quality and value to what défendant represented it to 
be, the value thereof would hâve been $11,598.13. The urtdisputed évidence 
shows that there was invested in the land the suin of $6,964, belonging to the 
plaintiff. Deduct from this amount the value of the land at the rate ot° $1.25 
per acre, as found by the jury, and we get the exact sum found by the jury 
in the gênerai verdict in the amount of damages, to-wit, $4,924.62. It is 
therefore cJeàr, beyond question, that the jury, in estimating the damages, 
in fact carried out the rule laid down in Smith v. Bulles." 

Tliere are no facts on the face of the record presented to this court in 
the case at bar that would enable it to say that the jury in estimating 
the damages in effect carried out the rule laid down in Smiih v. BoRes, or 
reached substantially the same resuit they might hâve reached if that 
rule ha<i been given to them by the court. The plaintiff claims that 
there wag no prejudicial error in the giving of the instruction, for the 
reason that the jury in fact only allowed the purchase mone}', and inter- 
est, and that afiidavits of jurors are admissible to show this fact to sustain 
the verdict, and in support of his contention therein produced and read 
upon the hearing of the motion for a new trial in this court the following 
affidavité signed bj' eight of the jurors : 

" State pf North Dakota, County of Stulsman — ss. 

"M. W, Wright, P. V. Fellows, J. H. Sears, and Joseph Stine, being each 
duly sworn, déposes and says, each for himself , tliat he was one of the jilrors 
in the trial of the above-entitled action, in which a verdict was ren'iered in 
the district court of the then territory of Dakota, in the eounty of Stutsman, 
on the 24th day of November, A. D. 1888, and in arriving at said verdict the 
jury eàtiihated the land sold by défendant to plaintiff to be of no value, and 
that plaintiff paid therefor the sum of $8,960, or $4 per acre, for 2,240 acres. 
The sale was made on or about March 6th, 1883. They cohsidered that the land 
woiild hâve been worth, if it.had been as represented, the sum of $4 per acre, 
and that plaintiff had lest by the transaction the price be paid, with interest. 
It was the intention or aim "f the jury to reiider a verdict for the plaintiff 
equal to the amount of monëy which he hud paid to défendant, with interest 
at 7% per annum." 

" State of North Dakota, County of Stutsman — ss. 

"William Harselew, It. M. Clayton, A. M. Davis, and Charles Riemen- 
schneider, being flrst duly sworn, each for himself déposes and says that he 
was one of the jurors in the tiial of the above-enlitled action in the district 
court of the then territory of Dakota, eounty of Stutsnian, in which a verdict, 
was rendered on the 24th day of November, 1888. In reaching such verdict 
the jury estiraated the land sold plaintiff by défendant to be wprthless and of 
no value, ànd that plaintiff paid therefor the sum of $8,960 on or about March 
6th» 1883. We considered that if the land had been as represented thât it 
wouïd bave been of the value of $8,960, and that plaintiff had lost, by reason ' 
of the transaction, the sum paid, with interest at seven per cent, per annum." 
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And io support of thèse aflSdavits of the jurors they alsô read the fol- 
lowing aflBdavits : 

" State of N or th Dakota, County of Stutsman — **. 

"Théodore F. Braneb, being tirst duly sworn, déposes and says that he is 
the clei'k of the district court fôr Stutsman county, North Dakota; that at the 
November, 1888, term he was a bailitf in saîd court, and wa,s présent in said 
court durlng the trial of the case of Albert If. Qlaspell vs. Northern Pacifie 
Bailroad Company, and was one of the witnesses in said action, and testifled 
in regard to a survey and examination of thft lands (2,240 acres) involved in 
said action made by himself; that he was tUti bailifF in charge of the jury in 
said action during tlieir délibérations over their verdict; that said jury re- 
turnèd a sealed verdict into court about eleven (11) o'clock p. m.; that inirae- 
diatelyaf ter said jury left the jury-room thisafflant found therein a paper upon 
which a calculation of intereât had been made upon a principal sum of $8,960, 
amotmtiog in ail to $12,545.48, bëlng the amountof the verdict in said action; 
that at the same time this afflaht retumed with said paper into the court- 
room, and made the statement to S. L. Glaspell and E. W. Camp that he could 
tell What tlie verdict would bé. Afflant found said paper on the table used by 
said jury in arriying at their verdict, and there was no other paper in said 
room with Qgures thereon or calcuiations of any kind. " 

"State of North Dakotd, Coimty of Stutsman — ss. 

"Edgar W. Camp, being flrst duly sworn, says he was one of the attorneys 
for plaintiffin the action mentioned in foregoing alfldavit of Théodore P. 
Branch. ; AflBant, with others, waited in the court-room till aftér the jury 
agreed and returned a sealed verdict. After the verdict bad been agreed 
upon, and the jury had left the jury-room, said Branch went into the jury- 
rbom and sooii after returned; to ttie court-roomi holding in bis hand a pièce 
of paper, which he seemed to be examining. Branch said that he woulcî like 
to raake a bet that lie could guess within five dollars of the amount of the 
verdict. To the best of afflant's recùllection afflant soon after saw the said 
paper and examined it, and that it contained a calculation of interest. Alli- 
ant does not recollect thesums and amounts, but recollée ts that the verdict 
read the nex't day tallied with the calcuiations on the paper." 

"State of North Bakota, County of Stutsman — ss. 

"S. L. Glaspell, being flrst duly sworn, says that he was one of the attorneys 
for the plaintiff in the trial of the above-entitled action; that he saw the pa- 
per referred to in the above aflSdavit within flve minutes of thé time the said 
jury left the jury-room, and returned their verdict, sealed, to the clerk; that 
he immediately telegraphed the plaintiff, who had previously left the city, 
the vei'dict, and based the sum upon the figures in said paper, and he had 
no other knowledge or information of the verdict than was disclosed by said 
papér. The same contained a calculation of interest in the sum of $8,960, at 
7% interest, to the date of the verdict. The figures telegraphed by afflant as 
the verdict in said case was the exact amount as afterwards shown by the ver- 
dict wKen opened in court. Afflant had no conversation with any juror prier 
to the opening of said verdict in court as to the amount thereof, and had no 
knowledge or information of the amount thereof save as was disclosed by said 
paper." 

Thèse affidaVîtswere read subject to the objection of the défendant. 
Are thèse ftffidavits admissible for the purpose clainded? The material 
part of the aflidavit of Branch is that "said jury returned the verdict 
into court^bout 11 o'clock p. m.j that immediately after said jury left 
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the jury-room Ihis affiant found therein a paper upon which a calcula- 
tion of interest had been made, upon a principal sum of $8,960, amount- 
ing in ail to $12,545.43, being the amount of the verdict in said action;" 
and that he communicated thèse facts to Camp and Glaspell; "that afB- 
ant found said paper on the table used by said jury in arriving at their 
verdict, and tbere was no other paper in said room with figures thereon 
or calculations of any kind." The effect of the affidavits of Camp and 
Glaspell is that they saw the paper immediately after as shown to them 
by Branch. .Giving full efifect to thèse affidavits, the most they show is 
that the jury figured from a principal sum of $8,960, at 7 per cent, in- 
terest, and reached the sum of $12,545.43, being the amount of the ver- 
dict. If the jury had found the actual value of the land to be $3 per 
acre, and the value as represented at $7 per acre, the same resuit would 
foUow as above suggested. We must therefore go to thèse affidavits of 
the jurors to sustain this verdict, if at ail. Are thèse affidavits of jurors 
admissible to show on what grounds, or by what process of reasoning, 
the jury found and rendered their verdict? Can the plaintiff show by 
thèse affidavits that the jury disregarded the instructions of the court, 
and the theory on which the case was tried, in respect to the raeasure of 
damages, and that they adopted the correct rule, and gave the verdict 
for the loss the plaintiff had sustained by reason of the fraud? This is 
the proposition presented, and I hâve been unable to find any well-con- 
sidered authority to sustain it. Upon the grounds of public policy, the 
courts hâve almost universaUy agreed upon a rule that no affidavit, dép- 
osition, or sworn statement of a juror shall be received to impeach the 
verdict or to explain it, or show on what grounds it was rendered. 
Thomp. & M. Juries, § 440, and cases there cited; Id. § 451; Hudson v. 
State, 9 Yerg. 408; LarUm v. Tarter, 3 Sneed, 681. 2 Thomp. Trials, § 
2627 , and cases cited. It has been held in Massachusetts that when a jury 
bave retumed into court with their verdict, before they are discharged, 
and while they are yet a jury , it is compétent for the court to interrogate 
them as to the grounds of their finding if there is more than one distinct 
ground on which the verdict raay be given. Parrott v. Thacher, 9 Piçk. 
426; Biggs v. Barry, 2 Curt. 259. I apprehend that thèse courts would 
not extend the rule so as to admit the affidavits of jurors as to the 
grounds on which the verdict was rendered, even if ail the jurors had 
made and joined in the affidavits, especially after they had separated 
and ceased to become a jury in the case. In Roberts v. Hughes, 7 Mees. 
& W. 399, thô English court of exchequer held that the rulë does not 
exclude jurymen from swearing to what took place in open court, but 
only to what took place in their private room, or as to the grounds on 
which they found their verdict. While the testimony of the jurors will 
not be received to impeach their verdict, it will be received to sustain 
the verdict when assailed. This rule is invoked generally and almost 
uni versally when the verdict is assailed on account of alleged misconduct 
of jurors, and it is not only adopted in the furtherance of justice, but to 
vindicate the jurors themselves. Thomp. & M. Juries, § 446; Wright 
V. Tdegrajph Co., 20 lowa, 195; HaU v. Bobison, 25 lowa, 91; Profif. 
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Jury, § 408v and cases àtedyPéople'v.Hunt, 59 C&h4B0-4B2; People 
V. GokfejiMv ,19 Pac. Rep. 172.; = t: - 

Thie iedse oiDalrymple v. Williams^<6Sl^. Y. 861 , and EfodgUm v. Mead, 
(Ni Y.)2â;N. E'.J^p. 659, are relied on by plaintifif to support his con- 
tention: tbat the affidavits of tbe jurors are admissible tQ sûistain the ver- 
dict; but in both'Of thèse cases 'the facts are materiaily différent from 
the caseat bar. In Dalrympk v. W^Mams the foreman annouriced as the 
verdict of tbe jury a gênerai verdict against both défendants. It was 
claimed that the real verdict as agreèd upon was in favor of Williams 
and againstithe other défendant; and the aflSdavits of the jurors stating 
thèse facts, and the fact that thé foreman had made a mistake in an- 
nouncing the verdict in court, were admitterl. The affidavits were ad- 
mitted simply to correct» mistake made in open court, and not to ex- 
plain or give the gronnds on which the verdict was based. On page 365 
of the opinion Mr. Justice Allen, speàking for the court, refers to Jack- 
son y. Dickenaon, 15 Johns. 309, and to A)6erf8 v. Hughes, supra tWithap- 
proval. Hë Kiys: 

"InJàckèonv. Diokenson the affiilavits of the jurors were held admisaible 
to show that u'MstHke had been madd In taking ttieir verdict, and that it 
was eiitirety différent froiu what was inlâmled. Tlie court draws a distinc- 
tion between what transpires vfhile tbe jury are deliberating on their verdict 
and what takes place in open caiirt. In retuming their verdict, holding the 
statementsof jurors admissible as to tiîe lutter, but not as to the former. Rob- 
ert» v. Hughes,! Mées. & W. 899, is iike the last case quoted. The ailidavits 
of the jurors Were received as to what took place in open court on tbe deliv- 
ery of the verdicts to correct it." 

ïa Hoâgkîna V. Mead, supra, which was an action brought by a real- 
éstate broker for commissions, the défendant contended that the paynient 
of commissions was cbnditional on tliç completion of the contract by the 
pTjrchasers, bu,t np question was m^tje as to the amourjt. On page 559 
pf the opinioii justice Peckham, 8pe.àking for the court, says: 

: "The answer set up a spécial contract between the parties by which' the 
plaintiff was to daim and be entitled to. no cpinmissipns except upoii the pçr- 
forriiànçë by the' ppoppsed purchasers pf the property. of the spécial contract 
of sale entered fniô betWeen them and the défendant, and the answeràlleged 
â f allure by thé prOposed purchasers, and tliat on accou fi t thereof the plain- 
tiff had not earned hia commissions. Tliis was the sole question at issue be- 
tween the parties, and It was assumed and conceded that, if the plaintiff was 
entitled to a verdict at ail, it was for the 1 per cent, upon, $80,000, witli in- 
terest from the time it was due. The charge of the judge to the jury was 
^Xpllcît upon that point, and he stated in so many wurds that, if tlie plaintiff 
WB9 entitled tè a Verdict, he mustrecoveir his commissions upon thepurchase 
pricef W'ith'interesti aihountlng in afi to the sum of $848. The judge further 
sàîd: «NoWiîyoUfhavea single question of faCt to decîilej whether you bélieve 
îlietf^timi'nyof the plaintiff, or the testimony of Mead.Serfeeant, and Mel- 
drùni, as tothis arrangement made on the 21st day of February. If you find 
thi^tthefe,waai ah arrangement maçJe that the commissioppf, plaintiff was 
éôhdltîottâli the&ybùr verdict will bè for the défendant, beçaitse the condi- 
tion -Was ilévei'cbmpliècl With. If, on the «ither hand,;thère waâ ùo condition,, 
it isadinjtted bere that the plaintiff was employed, and that hefbundàpur- 
cbaser, mi that the plaintiff would be entitled to a vèrdliit.:'^' 
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The précise amountof such verdict had already beeh fetated by the 
court, and there was no dispute about it. It was côhceded that the 
amountof the' verdict, if for the plaintiff, mùstbe 1 per cent, upon the 
680,000, with interest. It was clear beyond dispute that the amount 
must be the same upoti anOther trial. The àrntfurit was really agreed 
upon, .but the forenaan neglected to hand the amount to the court in the 
sealed verdict. The case was decided on the principle enunciated in the 
caae oî Dalrymple v. WiUiams, siipra. The affidavits werè admissible to 
correct a mistake made in open court in not announcing the actual ver- 
dict agreed upon by the jury, on the principle laid down in Jackson V. 
Dkkemon &nd Roberts V; Hughes, swpra. It was upon this principle that 
the court ailowed the verdict to be amended in Burlingmne v. RaUroadf 
23 Fedi Rep. 706. In my opinion the affidavits of ail the jurors would 
not hâve been admissible to siistain this verdict, nâuch less the affidavits 
of eight of the jurors, who altempted to speak for tbe entire jury. The 
objection of the défendant to the admissibility of the affidavits is there- 
fore sustained. It is claimed by the attomey for the plaintiflf that it 
was admitted upon the argument in this court that the land was worth- 
leés, and, that being so, it necessarily foUows that the jury must haVe 
adopted that theory. I do not understand that defendant's attortaey 
madésobroad an admission, but if he did it does not follow that the 
jury adopted that theory as theibasis of their calculations iii vie* of the 
évidence. It folio ws that for the reasons hefeinbefore stated à îiew trial 
must be granted, and it is accordingly ordered, It ia tinnecessary'to no- 
tice the other assigninents oferror. 



In re "Depbie&t et (d, 
(CTrèuit Cottrt, B. D. Firfllnla. Ootober 81, 1890.) 

1. EliBOraOSB AH» VOTBBS— ScPEBVisORS— AOCESB TO ÉbOISTRATION BoOKS. : 

Rev. 8t. U. 8. g 3026, prôvides tUat the ohieî superviser of élections "sliall re- 
quire of the supervlsors of élections, when necessary, llsts of the persons who may 
register and vote la their respective votlng preclncts. " Section 2016 prOvides that 
the supervigors of eleotions, when thus requlred by the cUief superviser, shall 
make the lista above mOntioned, and verify the same. Seld that, in the case of 
an appropchlng élection for mereibers of congress, the supervisors were entitled to 
access tjo the registration books of their voting.precincts, and had a right not 

'mei'ely to the names that had jiist been registered, but to inspection of the entire 

! registration books. 

3. Sf^S^OBSTEUCTION BT RbOISTEAK. 

■ A règlstrar who dénies tbe supervisors access to the registration books, or ob- 
structs them in making a copy,i oommits an ofEenAe within section 53Si2; providing 
th^t wery person who obstructs or hlnders the supervisors of electionln the per- 
f ormataco of any dut? required of them shall be liable to instant arrest àiid impris- 
onmëat and fine. 

■ At Lawi- , -. • '";■■'■'■'■ 

In the matter of Clinton Depriest, supervîsorof élections, ahd'ïlobert 
Taylor<, registrar of élections, in one of the voting precincû of th«l city 
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of Bicbuiond, the court sittiag specially under tha requirements of Bev. 
St. U.S. §2012. 

T. R. Borland, U. S. Atty.,aii<l ^' G, Bristmo, Ami. U. S. Atty., for 
supemsor. 

R. G. Pegram, J. 0, Lamh, and 0. V. MeredHh, for registrar. 

Hughes, J. In the matter before me I am called upon to say whether, 
with référence to the élection of members of congress to be held next week, 
a local superviser of élections appointed by this court may, when required 
to do Bo, take a copy of lists of the persons qualified to vote at the ap- 
proaobing élection as they are entered in the bocks of a registrar of élec- 
tion fora voting precinct. Thèse lists are commonly called "registration 
boofcs," but they are spoken ofby congress as "lists of persons who may 
register and vote." The United States Revised Statutes provide, in sec- 
tion 202&, that the chief superviser "shall require of the supervisors of 
electioÇ, when necessary, liste of^ the persons who may register and vote 
in their respective voting precinotâ." And section 2016 provides that 
the supervisors of élection, when thus required by the chief superviser, 
shall make the lists above mentioned, and verify the same. Authority 
is thus given the superviser of élections to demand access te the registra- 
ition beek of the voting precinct* for the purpose of copying its lists ef 
the voters of the precinct, and complying with the réquisition upon him 
of the «hief superviser. In respect to the élection about to be held for 
members of congress the registering ofBcer appointed by slate authority 
is an élection ofiBcer of the United States, beund by the laws of the 
United States, and amenable to the penalties prescribed by those laws. 
The registration books kept by each registrar are public records, epen 
to inspection by officers of élection, and may be copied by any such oflBcer 
in the fulfiUment of ofiBcial duty. Fer the purpose of the approachiug 
élection thèse registration boeks are net enly public records in the gên- 
erai sensé as distinguished from secret documents in close and spécial 
custody, but they are fédéral records, shewing who may register and 
vote in a fédéral élection. In this latter respect they are liable to inspec- 
tion, and te being copied by the supervisors ef élection when thej' are 
required te de se as provided by law. 

In the case under considération the superviser of élection bas been re- 
quired by the chief superviser to f^rnish copies ef the lists of persons who 
may register and vote in one ef the voting precincts of the city of Rich- 
mond. To ebey that order he must bave access to the registration book of - 
the precinct. That book is a public record in the custody of the registrar 
for the precinct. It is the duty of that registrar te give the superviser 
access to the beek for the purpose of making the copy called for, and if 
the r^istrar dénies or ebstructs him in making the copy that officer 
commits' an offense denounced by section 5522 of the United States Re- 
vised Statutes, which makes him liable to instant arrest without process, 
and imprisonment for not more than two years, and fine net exceeding 
$3,000. It is contended by counsèl whe appear for the registrar that 
the two secMons of the United States Revised Statutes first above cited 
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do not refer to the entire registration book of the precinct, but only to 
the names that may bave been newly put upon it at the registration held 
a few days ago, and only to such of those names as the superviser him- 
self had made a list of. This is altogether too narrow and technical a 
view to take of the matter. The contention cannot be true as a gênerai 
proposition. Suppose a law had been passed redividing the city of Rich- 
mond into voting precincts. Suppose, after this redivision, the state 
registration and élection of 1889 had been held, at which no supervisor 
of the United States could hâve attended, it being an élection held only 
for state officers. That registration would bave embraced ail the voters 
in the precinct, being the first that was taken after the redivision. Can 
it be contended that a supervisor for 1890, appointed as an officer of the 
élection for a member of congress to be held next week, is without au- 
thority to make a list of any names save those offered for registration in 
1890 ? Such a construction would render the provisions of sections 2016 
and 2026 mère empty words. The contention is inadmissible. When 
the law speaks of the lists of persons who may r^ister and vote it refers 
to ail registered persons, — to the entire lists; that is to say, to the regis- 
tration books. And when the chief supçrvisor calls for them, and the 
local supervisor applies for access to the books in order to copy them, he 
sbould be facilitated in making the copy. 



In re Whitb. 
^0^/reuit Court, W. D. Pennsylvania. Novem'ber 11, 1890.) 

1. CONBnTDTIONAI. LaW — iNTEBSTATB CkniMEBCE — LlCEKSIKS SOMCITINO AGENTS. 

The borough ordinancË of Union City,Pa., reqniring aU persons canvasslng f rom 
house to bouse for the purpose of selling, inter alla, books, or soliciting orders 
thérefor f rom the gênerai public, to take ont a license, and pay to the borough a 
fee for doing such business, in bo far as it touches a citizen of aaother state, who, 
as thé agent of a person engaged in the book trade in such other state, simply so 
canvassed and took orders for the sale of a book, the orders to be sent to and ûlled 
by tais principal, is a régulation of commerce among the states, and is void. 

2. Same. 

Such agent, having been arrested and convicted for so doing before a justice of 
the peace and imprisoned, is entitled to be discharged on habeas corpus. 

Snr Habeas Corpus. 

F. M. McClintock, for petitioner. 

J. W. Sproul^ for respondent. 

AcHESON, J. The petitioner, Albert H. White, a citizen of the state 
pf ObiOj as the agent, and not otherwise, of W. J. Squire, whose résidence 
and place of business is the city of Toledo, Ohio, and who is aiso a oiU 
izen of tha,t state, was engaged within the limits of the borough of Union 
City, in the state of Pennsylvania, in canvassing from house to house for 
orders for the sale of a book entitled "The New People's Cyclopedia," and 
v.43p.no.l3— 68 
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as sach agent took ordersîn said borough forthe aaleitif tlie book from tbe 
gênerai public, — ^that is, froïki persbûs other than dealerë in bfâoks,^ 
withotit having taken out a licen^ aïid paid the fee fof doing businesâ^ 
teijlïitèd' by the ordinance of the borough, which in' terma embracés év- 
ery pérson canvassing from house to house in thè borough, for the pur- 
poge^of sèlling books or solîciting ordérà therefor from the gênerai pub- 
lic. Whilè sô engagedy the petitioûër was prosecuted and convicted 
before a justice of the péace Of the bôrôtgh for a violation of the said 
ordinance, in not taking eut a license and paying the prescribed license 
fee, and he was sentenced to pày Ét'fine of $10 and the ooSts; and, in de- 
faUlt of payment, he was arrestëd ttfidër'aWrit directing his'dôrariiitment 
to the jail of the county of Erie, and he is held in CUstoày by the re- 
eporidentj a constable of 6aid borough, by virtue' of such ^'riti 

It àpjjears that "The New Peoplë's Cyclopedia" is a work for which a 
copyright has been obMned ùnder the laws of the United States; that 
the éame is published outside the stàte of Pennsylvanla, namely, in the 
stateâ ttf New York and Ohio, and is képt for sale at the City of Toledô, 
Ohîô, hf the said SquireV the petitiôner's employer, to ^^hom ail Orders 
tàkénby the pètitioflèr are sent tobe filled, and no deliveriès are made 
by the pétitioner, nor is^ any money for the book received by him. His 
exclusive business is the solioitihg of ôfdërs for the bôok on behalf of 
liis principal, Squire, and this is ail the petitioner did in the borough 
of Union City. The petitioner seeks his discharge on the ground that, 
in 80 far as the ordinance in question tôiîchès him, it is in conflict with 
the constitution of the United States, and void. In Bobbim v. Tazing 
Dist., 120 U. S. 489, 7 Sup. Ct. R^p. 592, it was held by the suprême 
court of the United States that the statuté of the state of Tennessee, en- 
acting that ail drmnmers,;;and ail pergoi^ not having a regiilar licensed 
house of business in the taxing district of Shelby county, offering for 
sale, or'selling, goods, wares, or merohandige therein by sample,. shall 
be requiïéd; to pay to the çountjr tïùstèe a certain weekly or imJnthly 
£um for sueli privilège, iri so far as it applied to persons from other atates 
êoliçitiiig |tl?ë sale of goods on behalf qfindividualsprfirms doing busi- 
ness in: other states, is a régulation bf commerce among the states, and 
violâtes th'é provision of the constitution of the United Stàties, which 
grants tQ congress tbe pow;er to make such régulations. That décision, 
in my judgment, is conclusive of the présent controversy-. * The fact that 
the petitioner "canvassed from house to house," soliciting and taking or- 
ders from "the gênerai public," is an immaterial circumstance, ànd'does 
not take this case out of the ruling of the suprême court. The ordi- 
nance in question, as respects the petitioner, being void, and his convic- 
tion and imprisonment being in violation of the constitution of the United 
States?, it is clearly withinine jurisdietion of this court, oïihabeaé corpus, 
todischâï^ him from custcidy. Ex parte Royall, 117 U. S. 241, 6 Sup. 
Gt. Rèp; 734j Minnesota v. Barber, 186 U. S. 313, 10 Sùp. Ct. Rep. 862; 
Ex parte Kiefer, 40 i'ed. Rep. 399. And it is ôrdered that the petitioner 
be, and he is, discharged; the respohdenit to pay the costs. 
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Ec]parte Pkitchabd. 
{CirciiM Court, S. D. Ohio, W. D. August 22, 1890.) 

CeIMINAIi LaW — ^VeNUE — CONSTITOTIONAIi ReQUIBBMBNT. 

Cpnst. U. S. art. 3, § 2, declaring that " tbe trial of ail crimes, except in cases ol 
impeaottineiit, sball be by jury, and such ii-ial shall be held in tae state wbere tbe 
saifl. crimes shatl hâve been commltted ; but, when not committed within any state, 
tbe trial sball be at such place or places as tbe cougresa may by law bave direoted, " 
—relates exclusively to trials in tbe lederal courts. 

Àt Law. On pétition for Aa&eos corptw. 

C. H. Blackbum, for petitioner. 

Fwi. lAiilefort, for Hamilton county, Ohio. 

Sa^e,,J., {ornUy.) The petitioner is in the cnstody of the sheriff of 
Hamilton county, Ohio, upon an indictment for homicide, fbund by the 
grand jury of said county, and pending in the court of common pleas* It 
appears îrom the pétition, and from the agreed statement of facts filed by 
the ipartiës herein, that the offenses charged were not committed within 
the county of Hamilton, nor within the state of Ohio, but on board the 
steam'-boal Telegraph, while she was under way and navigating the wa- 
ters of the Ohio river, between the cities of Cincinnati and Pomëroy, 
Ohio, "and whén said steam-boat was below, inside, and south and south- 
east of lowrwater mark of said Ohio river;" low-wàter mark upon the 
north side of the river beiug the southern boundary of the state. llpon 
theise facts it is beyond questipn that the court of common pleas of Ham- 
ilton county has no jurisdiction of Ihe case against the petitioner. But 
section 753 of the Revised Statutes of the United States provides that 
the writ of 7iafcea8 cor/rti»^- s 

"Shall in no case extend to a prisoner in jail, unless where he is in chstody 
under or by color of the anthoiity of the United States, or is committed for 
trial befoye some court tlieieof ; or is in custody for an actdone or oiuitted in 
pursuanée of a làw of the Uttiled States, or of un order, process, or decrée of 
a'ebart'or jndge tliereof; or is in custody in violation ol tlie constitution orbf 
a law or treaty of tlie United States; or being a subject orciiizen ol a foreiga 
state," etc., (Iiere lollow provisions not pertinent to any question in^Qlyed in 
this application,) "or unless it is necessary to bring the pnsoner into court 
toteslify." 

Now it isconceded that, unless the petitioner is "in custody in viola- 
tion ôf thé constitution or of à law or treaty of the United States,'' he is 
notentitled to the writ; but it is claimed by his counsel that the im- 
prisonment of the petitioner is in violation of the paragraph of section 
2, art. 3, of the constitution, which déclares that'— 

"The trial of ail crimes, exceptin cases of impeachraent, shall be by jury, and 
Siich trial Shall be held in the state where the said crimes shall bave been com- 
mitted; but, when not coinmittml within any state, the trial shall be atsucb 
place or places as the congress may by law hâve direoted." 

This provision, relates, «xclusively to trials inthe fédéral courts, «md 
has no application hère. The writ will be refused. 



916 ^XDXKAL BEFOBZEB, VOl. 43* 

Eb parte Fbidat. 
ifDtetrtet Court, N. D. New Totk. Ootober 17, 1890.) 

1. OBUOIUti IjAT— SBNTBNOB— BNTRT AT SUBSBQUBNT TbBH. 

Tha terms of the suprême court of the District of Columbia are àppointed by the 
court lu Sfeneral term, pursuant to 25 tJ. S. St. at Large. 749, to begin on the fi rst Tues- 
, 4ay8 of Januaty, April, and October. The rules of court provide for the prolonga- 
tibii of a term only for tho purpose of signing and settling bills of exceptions. 
Eeld, that one term could uot be continued after the commencement of the nezt 
succeeding term, and a judgment entered in July, under the heading " January 
Term, 1890, cont'd, " by which a sentence pronounced at the Jànuary term, 1890, is 
set aside as invalid, and a new sentence pronounced, is Toid. 

2. Bahe— Ihpbisonhbnt in State Penitektiabt. 

Bev. Bt IT. S. § 5541, provides that y^hen a person oonvicted of an offense 
against the United States is sentenced to imprisonment "for a period longer than 
one year, " the sentence may be executed in a state penitentlary. Held, that a sen- 
tàncein suoh case of imprisonment "for one year" in a state penitentlary is not 
void, but, if objectionable at àll, is merely irregular, in that imprisonment in a 
state penitentlary for a period not "longer than one year " is imposed. 
8. Bamb-^Ijbnoth of Teku— Hard Labob. 

Ber. St. U. S. § ^541, prorides that when "any person convicted of any offense 
against the tJnited States is sentenced to imprisonment for a p^od longer than 
one yeur" the sentence may be ezeouted in a state penitentlary. Section 5543 pro- 
vides that "in every case where any criminal oonvicted of any offense against the 
Unltéd States is sentenced to imprisonment and confinement at hard labor, " the 
sentence may be executed in a state penitentlary. Held, that section 5541 applies 
to cases where the punishment is imprisonment only, while section 5543 applies to 
cases tirhere the punishment Is imprlschment at hard labor, and where a person 
is convicted of an offense against the Ualted States, punlahable by imprisonment 
at bard labor, the sentence may be ezaciated in a state penitentlary, thOugh it is 
not "for à period longer than one year. " Ezplaining In réliiUs, 10 Sup. Ct. Rep. 
762, 136 U.S. 263. 
4. Samb— Fbnitbntiabt Oitbnsbs. 

Rev. St. D. 0. J 1144, providës that à person convicted, ambng bther offenses, of 
laroeny, shall be imprisoned "In the penitentlary" for a. certain period. Section 
1168 proyldeB thata person convicted of grandlarceny "shall besentenced to suffer 
imprisonment and laoor" for a period not less than one year. Held that, where a 
person is convicted of grand larâeny, sentence oan be executed only in a peniten- 
tlary. . 

At Law. 

Application by Kate Friday for a discharge on a wrît of liaheca corpus. 
Sections 5541 and 5542 of the Bevised Statutes of the United States are 
«8 follows: 

"Sec. 5541. In every case where any person convicted of any offense àgainât 
the United States is sentenced to imprisonment for a period longer than one 
year, the court by which the sentence is passed may order the same to be ex- 
ecuted in any state jail or penitentlary vithin the district or state where such 
court is held, the use of which jail or penitentiary is allowed by the législa- 
ture of the state for that purpose. 

"Sec. 55^. In every case where any criminal convicted of any offense 
against the United States is sentenced to imprisonment and confinement to 
hard labor it shall be lawful for the court by which the sentence is passed to 
order the same to be executed in any state jail or penitentiary witbin the dis- 
trict or state where such court is held, the use of which jail or penitentiary 
Ito allowed by the législature of the state for that purpose." 

Charles A. Talœtt, for the petitioner. 

D. 8. Alexander, U. S. Dist. Atty., and John E. Smith, Asst. U. S. Dist. 
Atty., opposed. 
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CoxE, J. The petitioner was, in 1889, indicted for larceny, at the 
October term of the suprême court of the District of Columbia, holding 
a criminal term. The indictment contained three counts. At the Jan- 
uary term, 1890, the petitioner was tried and convicted upon ail the 
couuts. A motion for a new trial was made and denied, and on the 
15th of March, 1890, still of the January term, she was sentenced on 
the first count to be imprisoned at labor in the Albany county peniten- 
tiary for one year, on the the third count to be imprisoned at labor in 
the same penitentiary for one year additional, and on the second count 
to be imprisoned in the jail of the District of Columbia for 30 days. 
N^otice of appeal to the court in gênerai term was thereupon given. The 
duly-certified records of the court, presented upon the argument, show 
that on the 9th of July, 1890, under the heading "January Term, 1890, 
cont'd," the défendant was brought into court, and the sentence previ- 
ously pronounced on the 15th of March was set aside as invalid, and 
one that could not be carried into eflfëct in view of the décision of the su- 
prême court in Re Mills, 135 U. S. 263, 10 Sup. Ct. Rep. 762. A new 
Bentence was thereupon pronounced, like the first in every particular, 
«xcept that the terms in the penitentiary were increased, being for a 
year and a day in each instance. The terms of the criminal court for 
the District of Columbia for the year 1890 began on the first Tuesdays 
of January, April, and October. The superintendent of the Albany pen- 
itentiary attaches to his return what purports to be a certified copy of 
the record of the suprême court of the District of Columbia, and he 
fitates that this is his sole authority for holding the petitioner. This 
record is dated July 9th, and recites that the petitioner was indicted, 
iried, convicted, and sentenced to imprisonment for one y^.r and one 
day upon the first and third counts, respectively. The petitioner asks 
to be released, for the foUowing reasons: Firgt. The sentence being cu- 
mulative is erroneous. Second. The sentence was partly executed by 
imprisonment from March 15th to July 9th in the district jail, and could 
not thereafter be changed, even at the same term. Third. The January 
term, 1890, expired upon the commencement of the April term, and a 
sentence imposing additional penalties could not be pronounced after the 
term at which the petitioner was convicted and first sentenced. 

The proposition that the court, on the 9th of July, had no jurisdic- 
iion to expunge the sentence of March 15th, and pronounced one im- 
posing a longer imprisonment, states, in my judgment, the petitioner's 
strongest ground of relief. In opposition to this position two conflict- 
ing théories are advanced. The district attorney niaintained at the out- 
set that the first sentence was absolu tely void, and the case should be 
treated as if it had been continued upon the verdict until July 9th, the 
sentence then pronounced being the only valid sentence. Subsequently 
the conflicting theory was advanced that the first sentence was in no way 
affected by the MUls Case, that it was valid and is now being executed, 
and the proceedings of July 9th, being at a subséquent term, were be- 
yond the jurisdictiou of the court, and should be treated as nuJl. In 
:answer to the latter view it is deemed sufficient to say that the return of 
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tbisf supprintendent of the penitenfîary only autborizes hîta to hold the 
petitionerittûdeu the second sentènœ. Ho référence is niade in the re- 
tura tQ any proceedings prier toJnly i9th. The prison autborities cau- 
not iïold.heir apon a sentence delivered four months before, of which 
th'eyhaVe never heard, even though thè sentence were valid. If the 
aentençe of Juîy 9tb ia void the petitioner must be released. So the 
question is, had the court jurisdiciion to pronounce the sentence of that 
date? ïn a ipaper submitW by the United States district attorney for 
the District of Columbia it is apparently conceded that the second sen- 
tence was not pronounced at the same term as the first, for he says: 

"On the 9fcli of July (in the April térm) the sentence of the previous term 
was set aside In <^nsequenee of the décision of the U. S. suprême court in the 
Mills Gane." 

It ia thougbt that this view is the correct one. The Jahuary term 
could not bave been kept alivé after the commencement of the April 
term for the purpose of revoking sentences theretofore given and pro- 
nouncing n^tWonesk The raies of the court provide for the prolongation 
of the term for .the purpose of settling and signing bills of exceptions, 
and for this purpose only. The terms of the suprême court of the Dis- 
trict of Columbia are appointed by the court in gênerai term, but this is 
donc pursuant td, statute, (25 St. at Large, 749,) and the terms when 
thus flxed hâve the same stability as if deisignated by an act of congress. 
Section 845 of the Eevised Statutes, relating to the District of Columbia, 
provides, not for à suspension of the sentence, but for a postponement 
of the executioDof the sentence,! to enable the convicted party to apply 
for a writ of error, and the postpohement shall in no case exceed 30 days 
after the end of Ûîe term. Clearly, this section in no way aida the va- 
lidity of the second sentence; The proposition that when a teïm of 
court begins the prior term ends is firmly established , and 1 see nothing 
in the statutes relating to the; suprême court of the District of Columbia 
to take it out ofthe gênerai raie; As was said by Mr. Justice Clifford 
in the dissenting opinion in Sk farte Lange, 18 Wall. 192: 

"Every term continues nutil the call of the next sueeeediiïg term, unless 
previousïy adjoarned «me die; and until that time tbe judgmfnt may be mod- 
ified or stricken out. Noonan v. Srudley, 12 Wall. 129i King v. Jussticen, 1 
Maule&S.442." 

As the January term could not be continued; till July 9th, it follows 
that the senteuee of that date,.under whiçh the petitioner is held, was 
pronounced at the April term, three months after its commencement. 
I do not understand that it is now contended that a valid sentence niade 
at one term çan be set aside and a différent and more severe sentence 
pronounced at a subséquent term. The rule that this cannot be donc is 
unquestioned. 1 Bish. Crim. Proc. § 1298j Com.'v. Weymouth, 2 Allen, 
144; 1 ^tarkie, Crim. PI. 262; Miller v. Mnkle, 1 Park, Crim. R. 374; 2 
Hàwk. P. C. p. 634, e. 48, § 20; >jRex v. Prke, 6 East, 827; Cm. v. May- 
%, fi7Pa. ^t.,291. o; 

It is suggested, however, that tbe proceedings of May 15th were abso- 
lutely void undev the décision in tlie Mills Case, bq that the court was 
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justified în treating the case as one standing on the verdict wliere the 
sentence had, in the mean time, been suspended. As a matter of fact 
the case Wàs ûot continued upbn the verdict under a suspended sentence. 
This would seem sufBcient, but vârious other answers suggest themselves. 
Three onlywill be considfered. 

1. Assuming, for a moment, that the doctrine pf the MVls Cmb is ap- 
plicable, it is thought that the first judgment was not absolutely void. 
It was irregularj but it was not anuUity. A wrong place of imprison- 
ment was désigna ted. But this was not necessarily a part of the sen- 
tence, and the judgment would hâve been perfectly regular if at àny 
time during the January term the place of imprisonment had been 
changed from the penitentiary to the jail. Ex parte Waterman, 33 Fed. 
Rep. 29. So, toô, an amendment increasing the term of imprisonment, 
if made at the saîne terrn, would, probably, bavé cùTed the defect. The 
language of Mr. Justice Miller in the Lange Case, sapra, is applicable. 
He says^ (page 174:) 

"And 80 it is saîd that thè judgment first renderéd in the présent case, bé- 
ing erroneoiis, mast be treated as uo judgment, and.therefore, presenting no 
bar to the rendition of a valid judgment. The argument is plausible but un- 
sound. The power of the<!ourtoveïthat judgnient was just thesame, whether 
it was void or valid. If the court, for instance, had renderéd a judgment for 
two years' imprisonment, it cpùld no doubt, on its bwn motion, hâve vacated 
that judgmentduring tbe term, and renderéd a judgment for one year's iiil- 
prisonment; or, if no part bf tbe sentence had been bxecuted, it could hâve 
renderéd a jtidgment for tWo hundred dollars fine af ter vacatirig the first. 
Nor are we prepared to say, if a case could be found where the first sentence 
was wholly and absolutely void, as where a judgment was renderéd when no 
court was in session, and at a time when np term was héld,--so void that the 
officéi: who held tbe prisOner iinder it would be llable, or the prisoher at per- 
fect liberty t*) ^Sert his frèedfom by force,^ — whether the paynièht of money 
or imprisoh in ent under subh an order would be a bar to anbther judgment on 
the same eonvictiôti. On this we hâve nothing to say, for we haye no such 
case before us. The judgment first renderéd, though èrroneous, was not ab- 
solutely voidi It was renderéd by a court which had jurisdiction of the party 
and of the offense, on a valid verdict. " 

It seems very clear that in no aspect of the case can the judgment of 
March 15th be treated as so absolutely invalid that it could be wholly 
ignored. 

2. Was the first jiidgment even irregular, was it in any manner af- 
fected by the décision in the Milh Casef I think not, and for the fol- 
lowing reasons: Mills was imprisoiied for one year under section 3242 
of the Revised Statutes, as amehded February 8, 1876, (18 St. at Large, 
307,) which provides for impirisonment (not at hard labor) for not less 
than 30 days or more than two years. The court décides that "a sen- 
tence simply of 'imprisonment,' in the case of a person corivicted of an 
offense agàinst the United States, — where the statute prescribing the pun- 
ishmentdoes not require that theaccused shall beconfined in a peniten- 
tiary j—^cannot be executed by confinement in a penitentiary, except in 
cases în which the sentence is 'for a period longer than one year.'" It 
is thoaght that the suprême court did not intend this dëcisièn to apply 
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to a sentence under a section of the statutes makîng it the împerative 
duty of the court to impose hard labor. To hold that it does apply 
makes the enforcement of some of the most important sections of the Re- 
vised Stetutes simply impossible. , Very many of thèse sections require 
imprisonment at hard labor, leaving the term entirely in the discrétion 
of the court. "At hard labor for not more than three years," or "not 
more than five years," or "not more than ten years," is the language of 
the law. Cases constantly arise under thèse sections where the court 
is of the opinion that the ends of justice are fully met by an imprison- 
ment at hard labor for less than a year, nnd often for less than six 
months. Other sections fix the term absolutely at less than a year. 
Take section 5471, for instance; 

"And any person who ahall take or steal any mail or package of newspapers 
froin any post-office, or from any person having custody thereof, shall be im- 
prisoned at bard labor for not more than three months. " 

If the view which induced a change of the March judgment in this 
case is correct, hoyf can a sentence under thèse sections be executed? 
Certainly nbt in a penitentiary, for the judge is precluded, in the one 
case by his conscience and in the other by the express language of the 
law, from making the terra of imprisonment longer than a year. And 
not in a county jail, surèly, for the statutory condition of hard labor 
cannot be executed in a jail. But an additionàl, and to my mind un- 
answerable, argument is found in section 5542 of the Revised Statutes, 
-which is the section immediately foUowing the one considered in the 
MUU Case. It provides: 

"In ëverycase where any criminal convicted of any offense against the 
United States ia sentenced to Imprisonment and confinement to hard labor, it 
shall be lawful for the court by which the sentence is passed to order the 
same to be executed in any state jail or penitentiary within the district or 
state where such court is held, the useof which jail Or penitentiary is allowed 
by the législature of the state for that purpose." 

This bas been the law since March 3, 1825. 4 St. at Large, 118. 
Section 5541, passed 40 years later, applies to cases of imprisonment 
only, and such imprisonment can be in a penitentiary only when the 
sentence is for a period longer than one year. Section 5542 relates to 
crimes requiring imprisonment at hard labor, and provides for the exé- 
cution of the sentence in a penitentiary, without any référence to th© 
Ipngth of the imprisonnaent. It is diflScult to see how language could 
beselected more clearly emphasizing the évident distinction in the minds 
of the law-makers between imprisonment only and imprisonment at hard 
labor. In the one case the imprisonment may be in a penitentiary if 
longer than one year; in the other the imprisonment, whether for six 
years or six months, may be in a penitentiary or state prison, 

Tuming now to the record in the case at bar there can be little doubt 
that it was one requiring imprisonment in a penitentiary. The peti- 
tioner was cpnyicted of grand larceny, an infamous offense and a felony 
at common law. Section 1144, Rev. St. D. C, provides that any per- 
son convictpd in any court in the District of any of a number of ofl'euses,. 
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larceny being one, shall be sentenced to suffer punishment by imprison- 
ment "in the'penitentiary" for the periods respecrtively prescribèd in the 
chapter relating to crimes and offenses. Section 1158, Id., provides 
that every person convicted of grand larceny "shall be sentenced to sufFer 
imprisonment and labor" for a period not less than one year or more 
than three years. From thèse sections it would seem clear that the court 
was entirely correct, if he thought the punishment sufficient, in fixing 
the term at one year, and that under the language, "at labor" and "in 
the penitentiary," JHst quoted, he was compelled by law to order the 
sentence executed in a penitentiary. The case would seem to be di- 
rectly within the exception pointed ont in the MiUs Case, where the stat- 
ute prescribing the punishment does require that the accused shall be 
confined in a penitentiary. 

3. In view of the foregoing I hâve not deemed it necessary to inquire 
whether the imprisonment prescribèd by the first sentence was not for a 
period longer than one year. The term of imprisonment was de facto for 
two years — one year on each count. There was but one indictment, one 
trial, and one judgment. Did the fact that the judgment required two 
terms of one year instead of one term of two years preclude the court 
from considering it as one case? CarUon v. Corn., 5 Metc. (Mass.) 5S2. 
Was it not "a case" where the person convicted was "sentenced to im- 
prisonment for a period longer than one year" within section 5541? 
An affirmative answer would seem to be a common-sense answer. .An 
interprétation of the law should be sought which will permit the courts 
charged with the practical exécution of the criminal law to administer 
it not only with a due regard for the interests of the public, but for the 
benefit of the criminal as well. Every reasonable construction should 
be adopted which enables the courts to send convicted criminals to the 
penitentiaries, where they are taught habits of industry and are sur- 
rounded by salutary influences, rather than to those hot-beds of idleness 
and crime, the county jails. 

To recapitulate. It is thought that the following propositions are es- 
tablished : Mrst. The court had no power to continue the January session 
until the 9th of July — long £|,fter the April term had commenced — ^for the 
purpose of vaeating the March sentence and pronouncing a new one. Sec- 
ond. The first sentence was vacated, and the second sentence passed not 
at the January but at the next term, the April term, of the court. Third. 
The first sentence was valid, and the court had no power at the April 
term to pronounce a new sentence increasing the term of petitioner's im- 
prisonment. Fourth. The second sentence being invalid and the super- 
intendent of the penitentiary holding the petitioner upon no other judg- 
ment, it follows that gbe is entitled to a release. Discharge granted. 
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Pbobia Tasget Co. v. Clevei-and Target Co. d «Z. 
;,, XCircMit Court, N. D. OMo. May 87, 1890,) 

1. Patents tor iNViNTioNS—PATENTABiLirr— Anticipation. 

Reissned létters patent No. 10,867 issued September 13. 1887, to N. Grier Moore, 
administrator of Charles F. Stock, for a trap havlng a throwing arm, with a piv- 
oted extension provided with means f or aùt'omaticalTy releasing a target, describe» 
a uaeful and àovél invention which had not been anticipated. 

2. SaMB— ReiSSUB— MlSTAKB IN Obioinal Apjpmcation, 

The drawings, spécifications, and invention olearly set forth In the application for 
letters patent No. 295,303, issuèd Maroh 18; 1S84, tô Charles F. Stock, olearly cov- 
ered the pivoted carrier olaimed in reissned letters patent No. 10,867. The meolian- 
i^m described fn the original application isthesame as in the reissned application. 
The features of the construction and the illustrations arethesanie in both applica- 
tions. Wlien Stock's application for the original patent was prepared he was sick, 
and tlie application contained no olaim for the pivoted carrier, but as soon as the 
patentwas Issùed he noticed the defect, and said he proposed to bave the error cor- 
BBoted. He died^ however, soon afterwards, virithout having it done. Held, that 
tbere was such a mistake as was properly corrected, by reissue to his administrator 
ooveuing the pivoted carrier. 

8. SAliti— ASSIONMBNT, 

TlM ; patentée assigned a half int^rest ta the original patent to the I. W. H. Co. 
After the patentèe's dëath his administrator, M., assigned the patent to W., after 
joinltig with the I. W. H. Co. in surrendéring the patent and in fillng application 
, îor the reissued patent, which was granted to M., aa admioistrator. After the 
reissue of the patent tue I. W. H. Co. and W. conveyed aU their title to complain- 
ant JSeiâ. thàt eomplainant's title was good. 

Jn Equity. . 

TaybrE. Brovm and C G. Pooî, for complainant. 

TFeèatertfc ylîiflrfsS and ÎFafeon <fc î%ur«ton, for défendants. 

BiCKS, J. This suitia brought upon reissued letters patent No. 10,- 
367, dated September 13, 1887, issued to N. Grier Moore, administra- 
tor of Cbarless F. Stoqk. The original patent was dated March 18, 1884, 
and numbered 295,302, and was issued to Charles F. Stock during his 
life-time. In January, 1885, Stock sdrrendered his original letters pat- 
ent, iftnd .filed an application for a reissue upon a corrected and amended 
speciScation. This application resultpd in an interférence proceeding 
involving four other parties. The conclusion of the proceedings was 
favorable to Stock, and a reissued patent was awarded of date and num- 
ber above stated. 

The fijBt question presented by the record is as to complainant's title 
to the letters patent. The original patent was issued March 18, 1884, 
and on June llthof.the same year Stock sold and assigned an undivided 
one-halt interest in it to the Isaac Walker Hardware Company. On Oc- 
tober 28,, 1884, Mr. Stock died, and onDecember 17,:1884, N. Grier 
Moore: was appoiïited administrator; of the estate, pursuant, to authority 
conveyed by the county court of Peoria county, 111. Moore, as admin- 
istrator, conveyed and assigned to Edwin H. Walker this and other pat- 
ents, in which transfer Mrs. Stock jôined, but prior to this assignment, 
and on the 26th day of January, 1885, Moore, as administrator, and the 
Isaac Walker Hardware Company, joined in surrendéring the original 
patent, and in filing application for the reissued patent, which was 
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granted as before stated. On October 10, 1887, Edwin H. Walker and 
the Isaac Walker Hardware Company, by separate conveyanees, trans- 
ferred ail their title to the complainant. This title, on demurrer, was 
held good by this court, andno proof having been taken since, the title 
stands as approved in that décision. 

The next question is whether the reissued letters patent is valid. This 
device bas been accepted and generally adopted, and is one of novelty 
and utility. It seems to me very évident from the testimony in this 
record that Stock was the first one to conceive and disclose to the public 
the idea of a trap having a throwing arm, with a pivoted extension 
which, when the throwing arm was released, would swing on its own 
pivot and release the target, and give to it a motion and rapidity simi- 
lar to that of a bird in its flight. He conceived this deVice in the latter 
part of 1882, and communicated it to several persons, whose testimony 
is in the record. He prepared several devices, and early in 1883 he 
tested a pivoted carrier offered in évidence. This device was intended 
for throwing the form of targets then in use which had a tongue, and the 
carrier had holding and releasing devices for such tongue. About the 
latter part of July, 1883, Stock daimed to hâve conceived another de- 
vice, with the same kind of a carrier, designed to throw targets without 
tongues. Such a device he constructed about that time, and it has been 
identified and offered in évidence. This was publicly tested about the 
time of its construction. The attorneys whom he employed to prépare 
his application for a patent, either through mistake on their own part, or 
from want of dear description on Stock's part, failed to state the claims 
in this application as broadly as the device and the invention justified. 
In December, 1883, the application was made and two claims were in^ 
corporated, both relating to the holding and releasing features of the in- 
vention. The pivoted carrier was not claimed as part of the invention. 
It appears from the évidence that Stock was in bad health in New York 
when his application was prepared, and the circumstances surrounding 
him were such as explains his daim that his application was not care- 
fuUy examined before being forwarded. There is évidence showing that 
when the patent was issued he recognized its defective features, made 
complaints concerning it, and stated that he proposed to bave the error 
corrected. He did not proceed in this matter as diligently and enthusi- 
astically as might bave been expected, because he was in poor health and 
other causes intervened, but there is no such lâches shown as should de- 
prive him of his invention. There was such mistake as the statute con- 
templâtes, and he took the proper means to correct it. The proceedings 
in the patent-ofiSoe are fuUy set forth. The authorities were convinced 
that the original drawings and spécifications described and covered, and 
the inventer conceived, the device of the pivoted carrier, but that through 
inadvertenee and mistake his claims had not included it. The authori- 
ties in tbe patent-oflBce must hâve found that the inadvertenee and mis- 
takes set forth in the application for a reissue had been made, and that 
the application was made in due time, and with proper diligence. There 
was évidence upou the face of the original application to show it, and 
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that finding thîs court has no disposition, if it had the authority, to re- 
view. 

Is the reissued patent valid? It appears, as before stated, that the 
drawings, spécifications, and invention clearly set forth in the applica- 
tion of Stock for his original letters patent fairly covered the pivoted car- 
rier. The mechanism described in the orig'.nal application is the same 
as in the reissued application. The features of the construction are the 
same in both. The illustrations are the same in both. The mechan- 
ism and the illustration in the original covered the additional claims 
œade in the reissue. But it is said Stock did not consider that he had 
covered the pivoted carrier in his original patent, because before he filed 
his application for a reissue he filed an application for a new patent, cov- 
ering this very claim, and alleged it w^s not disclosed by him to the public 
before. It does appear that he did make an application in October, 1884, 
but it ia denied that the claims therein made were the same as those in 
the original or reissue. But the October application was withdrawn, 
and an application made for the reissue. If Stock, in the October ap- 
plication, did apply for the pivoted carrier claim, it does not foUow that 
it was then disclosed for the first time. In fact it was disclosed and 
fairly covered in the invention described in the application for the orig- 
inal patent. . Being the first to describe a pivoted carrier, and the first 
to illustrate such a device, I think the reissue was properly allowed, and 
that it only gave to the inventer what he had fairly disclosed in his orig- 
inal application.. This waa a useful and novel invention. It gave to 
the target the velocity, force, and peculiar rotary motion desired, and 
has: brought it into gênerai use. . This invention was prior to Marqua's, 
and is valid, and should be sustained. 

Claim' lin the reissued patent is the same as claim 1 in the original. 
It combines a: throwing arm and a clip for holding the target, arranged 
to automatically release the target as described. The main contention 
of défendant as to this claim ife that the slot in the end of the throwing 
arm is a, necessary élément to the opération of the device, and without 
it the claim recites an inoperative combination. But a référence to the 
drawings show that Stock iUustrated two forms of releasing devices, in 
which the slot is not necessary^ but where a hinged joint made it op- 
erative. The ^complainant is entitled to a broad construction of this 
claim, and I am of the opinion that defendant's trap, exhibited by 
complaiuant, is an infringement of this claim. No infringement is 
alleged of claim 2. The complainant's claim 3 is for a throwing arm, 
with a pivoted extension or target carrier, which, by the motion and 
arrest of the arm, independently rotâtes on its pivot. It seems very 
plaih that the^ defendant's trap is conslructed with such a pivoted car- 
rier. It is not used as an équivalent in any élément, but is substan- 
tially the same device, and, having held this valid, I think defendant's 
infringement of this claim is éstablished. Claim 4 covers a sending or 
throwing arm having a pivoted clip carrying the target, said arm being 
provided with means for àutomatically releasing the target at the ex- 
trême extension of the arm. This device permits the target to be re- 
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leased whenever the centrifugal force caused by the rapid swinging of 
the arm is sufficient to carry the pivoted carrier to the point at which 
tha discharge of the target is produced. The release may take place be- 
fore the carrier reaches its extrême limit. The defendant's trap contains 
a self-acting target-releasing device, constructed upon the same gênerai 
principles set forth in the Stock patent, and is an infringement of it. A 
decree will be allowed sustaining the validity of the reissued patent sued 
upon, and finding that the défendant infringesthe first, third, and fourth 
claims thereof, and a référence to a master for an accounting of the profits 
and damages resulting from such infringement. 

At the October term, 1890, a pétition for rehearing was allowed on account 
o£ newly-discovered évidence of prior use at Knoxvllle, Tenn. The case will 
be beard witb thia new évidence at February term, 1891. 



Parker v. The Little Acme. 
(District Court, W. D. Pennsylvania. October 11, 1890.) 

L Uabitiub Lieks— Sbizubb op Vessel— Bights or Mastbb. 

Where tlie sberiff, by virtue of a writ of exécution, seized a steam-boat, and, 
after taking actual possession, ran the boat a few days without the consent or 
knowledge of the owner, one wbo acted as master and pilot during that time must 
look to the sherifC for his compensation, and has no lien against the boat. 
S. Saue— Liens bt State Laws. 

The Pennsylvania act whlch gives liens against domestic vessels navigating the 
rivera Allegheny, Monongahela, and Ohio does not apply to a boat nmning exclu- 
sively on the Beaver river, a tributary of the Ohio. 

In Admiralty. 

Barton & Barton, for li bêlant. 

James R. Maefarlane, for respondent. 

AcHESON, J. It appears by the libelant's own admission, and other- 
wise, that he was hired by the day; and it is also shown that he was 
paid by his employer, Mr. Mardorf, the owner of the boat, in full for 
his services up to the time (November 7, 1889) when the sberiff, acting 
under judicial proeess, took the boat in exécution. Presumably it was 
a lawful seizure, but, however fhis may be, the sberiff took actual pos- 
session of the Little Acme under the writ in his hands. Then, without 
the consent or knowledge of the owner, but on his own responsibility, 
he ran the boattwo days, and then tied herup. Nowthe libelant knew 
of the seizure, and forpayment for his services during the short time the 
sheritf undertookto run the boat he must look to thatofficer, whose bailiff 
or servant he was. TroviUo v. Tilford, 6 Watts, 468, 471. Most cer- 
tainly, after November 9, 1889, the libelant did not serve as master or 
pilot, for the boat did not run at ail, and she remained uader exécution. 
Upon the pyoofs, it is not apparent to me that after the last-mentioned 
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date the Hbëlàiit rendered anyiservice whatever forWhich the owner of 
the boàt ÎS aoswerable; buty if ih« did, those serviceé Were ûot of a mari- 
time natarevaûd are not thë'subjectof a lien. '■ i 

The balance ofi the libeHht's claim is of doubtful nierit at the best, 
but as a lien; it bas no standing. This was a domestic vessel, and al 
home. Therefore, no maritime lien for the matters hère in volved could 
arise. And then the Perinsylvahia act of 20th April, 1858, (1 Purd. Dig. 
126,) applies exclusively to veâselë navigating thé Allegheny, Mononga- 
helaj and Ohio rivers, whereasfthe Little Acme navigated the Beaver river 
only. Moreover, this statute does not embrace sueh items as are hère 
in question. Dakdl v. 2%e Danid Kaine, 31 Fed. Rep. 746. 

lîet a decrèé be dràwn dismisèing the libel, with tiosts. 



WlSHAET V. TsE JOS. NlXO». 
(District Court, W. D. PmnsyVvanla. Ootober 28, 1890.) 

Mabitimb Oontbaots— Oabb op Vessbi. AT PiBR — Liens bt State Laws. 

The libelant, late mastoi- of a tow-boat, at the end of a trlp V7as hlred to take ex- 
clusive oastody and care of the bodt whUe she remained i&oored at Pittsburgh, her 
■ home p*!!?*, attd to put and keep hei^ in good order, and ftt to prooeed on anantici- 
pated Voyage, whion he did. Hé àecessarily remained on bbard the boatday and 
nigbt. It wàa nëcessary tO mové the bùat iuto shore and eut theref rom as the river 
rose and feli, and the chief périls to wbich the boat wàs exposed, and from Mrhich 
she was to bé proteoted by the libelant, were périls of thé river. Held, that the 
contract and the services actùally rendered by the libelant were maritime, and that 
the lien for bis wages agalnst thé bOat, givea by the statâ statu te, was euforceable 
in rem in admiralty. 

In Admiralty. 

Oeo. W. Aeklin, for libelant. 

Qeo. C. WUsmi and David S. McCann, for respondent. 

AcHES0N,:!j. Although the libelant 's services on the Nixon were ren- 
dered at her home port, yet it is very clear that he bas a lien against 
the boat for bis wages by virtue Of the Pennsylvania act of April 20, 
1858, relating to vessels naVigating the rivers Allegheny, Monongahela, 
and Ohio. 1 Purd. Dig. 126. The debatable question is whether the 
libelant's services were perfo^mèd under a maritime contract, or were of 
a maritime character, so as to give him a right to sue in rem in admi- 
ralty, agreeably to the practice ganctioned by the cases of Peyroux v. 
Howard, 7 ^et. 324, and 27ie Lottawanna, 21 Wall. 658. The libelant 
was calleda "watchman," but he was much more; and indeed bis serv- 
ices went far beyond those of an ordinary ship-keeper. 

I find the mateisial facts of the case to be thèse: The Nixon is a steam 
tow-boat. In November, 1889, ùpon the termination of a trip, the boat 
was moored in the Monongahela river, at the public wharf in the port 
of Pittsburgh^ awaiting anticipated employment. The libelant, who is 
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a river n^an of many years' experknce, and had just made a trip on the 
Nixon as master, was employed by her owner to take exclusive custody 
and care of the boat while she remained in port, and to exercise gênerai 
supervision over her, putting and keeping her in good order, and in read- 
iness to proceed on an expected trip, when the libelant was again to act 
as her niaster. A boat lying where the Nixon was must be moved in 
against the shore and out therefrom as the river rises and falls; other- 
wîse, in times of freshets she is liable, on the one hand, to be struck and 
damaged by floating objects, or, on the other, to get aground- as the wa- 
ter recèdes; and she is also to be protected from the movements of other 
vessels coming in and going out. It is therefore necèssary to hâve a 
proper person on board a boat so situated to guard her against thèse dan- 
gers, àrid to that end the libelant was kept on the Nixon, and he served 
the boat in the manner just indicated. In the performance of his duties 
it was incumbent on the libelant to remain aboard the boat day and 
hight, and this he did during the time covered by his daim. There was 
a great deal. pf high water during the period of the libelant's service, and 
mUch bf the time he kept up steam in the nigger boiîer to meet emer- 
gencies. and he used steam in sparring the boat. Moreover, the libel- 
ant overhaùled and repàired ail the Unes and rigging, mended broken 
chains, lowerèd and painted the chimneys, oiled the machinery, kept 
the pipes connected with the boilers drained, to prevent their bursting in 
freezing weather, had some other needed repairs abont the boat made, 
and assisted in making them, and generally did whatever was necèssary 
to ^et and keep the boat in good order, and in a fit condition to proceed 
upon a voyage when called on; and ail this was withîn the scope of the 
contract of hiring. While the boat was in the custody of the libelant, 
her license expired, and, by direction of the owner, the libelant had her 
boilers ofiicially inspected; he preparing the boat for the inspection, and 
personally giving the requifed aid when the tests were made by the lo- 
cal inspecter, and in the new papers the libelant was named as master. 
Now, in view of the facts shown, it seeras to me that the contract hère 
was essentiaUy maritime, and that the services actually rendered by the 
libelant were nautiCal. The contract related to a'vessel afloat and about 
to proceed on a voyage, and it concerned not only her préservation from 
mariné dangers, but her réparation, and the fitting of her for navigation. 
The libelant's services directly promoted ail those objects. The princi- 
pal dangers to which the boat was exposeJ, and from which she was to 
be protected, were périls of the river. The services in that regard hère 
rendered were not those of a landsman. They could beperformed prop- 
erly by a mariner only. It is settled that a daim for wharfage is cog- 
nizable lu admiralty. ExparteEaston,95\].S. 68. But if the contract 
of a wharfinger is maritime, why not such a contract as the one involved 
bere? . Again, we find it decided in LeaÛiersy. Blessing, 105 U. S. ,6,26, 
629, ;tl:jatp the fact that a vessel had completed her voyage, and was se- 
curely moored to the wharf where her cargo was about to be discharged, 
and had communication with the shore by a gang-plank, did notdeprive 
her of the character of a water-borne vessel, or oust the jurisdiction in 
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admîralty over a tort there committed on her. TJpon thé question of 
jurisdiction, then, my judgment is with the libelant. 

This conclusion by no meana conflicts with the ruling of this court in 
McGinnîs v. Ihe Grand Turk, 2 Pitts. R. 826, or the décision of the 
district court of the eastern district of Pennsylvania in the case of The E. 
A. Bamard, 2 Fed. Rep. 712. The ruling in the latter case was that a 
watchman and ship-keeper had no lien, underthe gênerai maritime law, 
for services rendered at the home port of the vessel; and this really was 
the point decided in the case of The Grand Turk. Moreover, there the 
boat was laid up for repairs at the marine railway, and the service of 
the watchman was but the work of a landsman. But hère there is a stat- 
utory lien, and the spécial facts of the case distinguish it from the cases 
upon which the respondent relies. 

Touching the merits of the controversy, I deem it unnecessary to recite 
or discuss the proofs. It is sufficient to say that, upon a careful consid- 
ération of ail the évidence, I am of the opinion that the défenses based 
on thè aUeged négligence and misconduct of the libelant are not made 
out, and I think the libelant is justly entitled to recover the fuU amount 
of his claim. Let a decree be drawn in favor of thé libelant for the 
amount of bis claim, with interest from date of suit, and Costa. 



McCrsœsby V. The Jessie RtmsELL. 

{CimiU Court, D. New Jersey. September 25, 1890.) 

Ooiiisiov— Stbam anp Sailtno Vbsshl. 

Tha lighter Barbara was coming down the Nortb river, ber sails fiUed from the 
Btarboara side, intending to go as near the Battery as was safeî aiid into the East 
river. A tug and sloop were discovered pointing up the river, and to wards the New 
York sbore. «fust before the collision the sloop starhoarded her helm to go about, 
and strudc the tug, whlch, to avoid damage, went ahead at fùU speed. and struck 
the lighter in her starboard bow, sinking her. 'f be lighter would hâve cleared the 
sloop. iSéld that, as ail the lighter had to do was to bold ber course, the tug was 
liable for tbe collision. AfDrming 88 Fed. Bep. 634. 

In Admiralty. On appeal from district court. See 38 Fed. Rep. 
624. 

John Griffin, for claimant and appellant. 
Hyland & Zabrishie, for libelant and appellee. 

Bradley, Justice. I am entirely satisfied with the decree made by 
the district court in this case, and adopt the findings of fact proposed 
by the libelant, appellee, and also the first, third, and fourth conclusions 
of law proposed byhim. Let a decree be entered against the steam tug 
Jessie Russéll, in favor of the libelant, for the sum of $663.84 with in- 
terest from the 24th day of December, 1889. 
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